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examiner shall , on the 10th day of January 1062, become the decision
of the Commission; and , accordingly:

It ,is onle?' That the respondent herein shall , within sixty (60)
days after service upon it of this order, file with the Corruission a
report .111 \Vriting setting forth in detail the Inanner and form in
which it has complied with the order to cease and desist.

I:\T THE l\L.\ TTER OF

MUELLER CO.

ORDER , ETC., IN REGARD TO THE ALLEGED 'VIOLATION OF SEC. 2(a.) OF THE

CLAYTON ACT

Docket "/514. Complaint, June 10, 1959-Dcc.is1on, Jan. , 1962

Ol'del' requiring a Decatur , Ill. , manufacturer of water and gas distribution
service products designed for use in municipal and industrial gas and

water plants-with factories in Illinois, California, and Tellnessee and

with gross sales in 1957 in excess of $25 OOO OOO-to cease discriminating
in price among its competing customers in violation of Sec. 2(a) of the
Clayton Act by its practice of giving only a J5% discount on items account-
ing for about 40% of all sales to its "regular" jobbers but giving 25%
on such items to others classified as "limit" jobbers.

IPLAINT

The Federal Trade Commission having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated and is now vio-
lating the provisions of subsection (a) of Section 2 of the Clayton

Act (U. , Title 15 , Sec. 13), as amended by the Hobinson-Patman
Act, hereby issues its complaint stating its charges ITith respect thereto
as follows:

PARAGR. PH 1. Respondent nam.eel herein is the :Mueller Co. Re-
spondent is a corporation, organized , existing and doing business under
and by virtue of the laws of the State of Illinois with its offce and
principal place of business at 512 "'Vest Cerra Garda Street , Decatur

PAR. 2. Respondent is engaged in the business of manufacturing,
distributing and selling of "atcr and gas distribution and service
products throughout the United States. These products inelnde a

complete line of valves , fittings, tools and machines and related items
and parts and accessories thercfor which are specially designed and
particularly suitable for nse in municipal and industrial gas and
-water plants.
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J."espondent's business is substantial "with gross sales in excess or
$2" 000 000 for the year 1057.

PAR. 3. Respondent 0"\118 , maintains and operates manufacturing
plants in the States or Illinois , Ca.lifornia, and Tennessee from which
it sells and distributes water and gas distribution and service products
or like grade and quality to purchasers located throughout the various
states or the United States and other places uncleI' the jurisdiction 
the United States.

PAR. 4. In the course and conduct or its business respondent is now
and for many years past has been, engaged in commerce , as "com-
merce" is defined in the Clayton Act , as amended , transporting its
water and gas distribution and service products , or causing the same
to be tnlnsported frOln the stat.e or states in \vhich such products are
manufactured to purchasers located in other states of the United
States and in other places under the jurisdiction of the l,Tnited States

in a constant current of COll1merce.

PAn. 5. Respondent sells "pproximately fifty percent of the ,,,ter
and gas clistribution and service products manufactured by it to pur-
chasers who are engaged in the business of reselling such products
to the ultimate users thereof. For pnrposes of brevity these pur-
chasers shall hereinafter be referred to as j abbeI' purchasers.

Many of the aforesaid jobber purchasers of respondent' s products
compete with other jobber pnrchasers of respondent's prodncts within
their respective areas of trade in the resale of responc1enes products
to the ultimate users thereof.

PAR. 6. In the course and conduct of its business in C0l111nerCe , as
aforesaid , respondent is now discriminating, and for several years past
has discriminated in price in the sale of its "ateI' and gas distribution
and service products of like grade and quality by charging different
prices to different and competing purchasers of such products.

PAn. 7. The following practice on the part of respondent is set out
as an example of the discdminations alleged in paragraph 6.

Respondent classifies all its jobber purchasers into two categories.
Those in the first category are kno\,n as " limit jobbers " while those in
the second category arc known as "regular jobbers." Respondent
grants a 25 percent discount from the prices set out in its published
price lists for certain specific items on sales made to "limit jobbers.
On tIle same specific items respondent grants a 15 percent discount
from its pnblished price lists on sales made to "regular jobbers." As
a result of this practice those jobbers in the "regular" category must
pay 10 percent higher prices for a substantial portion of their pur-
chases from respondent than other jobbers in the "limit" category.
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In very nearly every instance each of respondent's "regular jobbers

is in competition with one or more of respondent's "limit jobbers
in the resale of respondent's products to the ultimate users thereof.

PAR. 8. The effect of the discriminations alleged herein has been and
may be substantially to lessen , injure, destroy or prevent Competition
between respondent's jobber purchasers paying higher prices and

competing jobber purchasers paying lm,er prices to respondent for
respondent' s water and ga.'S distribution and service products

PAR. 0. The discriminations in price as herein alleged are in viola-
tion of subsection (a) of Section 2 of the Clayton Act , as amended.

Mr. James R. Fruchterman for the Commission.
Bell, Boyd, Marshal Lloyd of Chicago, Ill. , by Mr. John T.

Loughlin; and Webber, Webber Welsh of Decatur, Ill. , by Mr.
A. G. 1V ebbel' III for the respondent.

INITIAL DECISIOX BY WILLIAM L. PACK, HEARL:-m EXAMINER

1. The respondent, Mueller Co. , is charged with price discrimination
in violation of Section 2 (a) of the Clayton Act, as amended by the
Robinson-Patman Act. Hearings have been held at which evidence
both in support of and in opposition to the complaint was received.
Proposed findings and conclnsions have becn snbmitted by the parties
oral argmnent not having been requested , and the case is now before
the hearing examiner for fial consideration. Any proposed findings

or conclusions not included herein have been rejected.
2. Respondent, an Illinois corporation , has its main offce and prin-

cipal ph1nt in Decatur, Ill. It is engaged in the manufacture and
sale of water and gas distribution and servicc products , the prodncts
being used by municipalities and private companies engaged in con-

structing and operating water and gas distribution systems. The
products are of almost unlimited variety, ranging from small valves
and fittings to large and expensive machines and appliances. 

sponclent is one of the largest and best known producers in the
indnstry.

3. Respondent sells its products both direct to the ultimate 118e1'3-

municipalities and private companies operating gas and water works
systems-and to jobbers, who resell to such users. "'Vater products
aCCOUl1t for some 60 percent of responc1enfs business, gas products
some 40 percent. PracticaJ1y all of the gas products are sold direct
to users. Sales of water products are divided about equally as be-
tween saJe,s direct to users and sales to jobbers. The evidence in the
present proceeding relates almost entirely to water products.
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4. The case arises out of the fact that respondent maintains two
categories of jobbers, and on cert.ain items gTants to jobbers in one
category a larger discount from list prices than is granted jobbers
in the other category. The two categories are "limit jobbers" and
regular jobbers . In the case of regular jobbers, most of their pur-

chases are drop shipped by respondent to the ultimate nser, that is
the municipality or privately owned ntility. And limit jobbers have
many of their purchases drop shipped to the ultimate user. On all
drop shipments jobbers in both categories receive exactly the same
discount. And on numerous items shipped to the jobbers direct the
discount is the same, regardless of the category in which the jobber
may fall.

5. There are, however, a number of items shipped to the jobbers
c!irect on which the discolmt is 25 percent to limit jobbers, 15
percent to regular jobbers. These items for the most part consist
of the smaller, most commonly used products-those which are needed
most frequently by the ultimate user, often to meet an emergency.

6. The reason for the difference in discounts is that the limit jobber
maintains an adequate inventory of such items and can supply them to
the user immediately upon request. The regular jobber, on the other
hand , maintains little or no inventory and can supply the needs of
the user only by special order to respondent or to a limit jobber. The
added 10 percent discount is a functional discount granted the limit
jobber as compensation :for the services performed by him in ma1n-
tailling an adequate inventory of the items in question. The discount
is not allowed on any ot.her items, whether carried in stock or not.
7. iVarehouses for the purpose of sLacking the items in question

were formerly maintained by respondent in several principal cities
throughout the cOlIDtry. It "Was found however, that the expense of
maintaining the warehouses was too great and they were discontinued.
In their stead , respondent adopted its present plan of allo,ving an
extra 10 percent discount to jobbers who are willing to perform the
\\arehousing function. The pbn appears not to have been originated
by respondent; it was already in use by others in the industry. Job-
bers who perform the warehOllsing function are frequently referred
to in the industry as "stocking jobbers , and the accompanying dis-
count is kno"Wn as a " stocking c1iscount'

8. The increased discount of 10 pen:ent is no greater than is neces-
sary to reimburse respondent's limit jobbers for the function they per-
form. The undisputed evidence is that it costs at Ipast 10 percent, and
probably more: to maintain an inventory of goods such as are here
involved and supply them to users when needed.
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9. The evidence as to existence of competition between the limit

jobbers and regula.r jobbers is not strong, but probably is suffcient.
And the evidence as to cOlupetitive injur;y to the regular jobbers
probably would be suffcient in the ordinary secondary line price dis-
crimination case. In fact, a difference in discounts of 10 percent is so
substantial that it would appear that ordinarily, in a secondary line
case" 110 specific evidence of c0111petitive injury would be required.

10. But this is not an ordinary ease. l-tather, it is a case in which
purchasers receiving the larger discount perform a very definite
substantial and valuable function which other\\ise \lQuld have to be
performed by the seller. ;\.1 the increased discount is no greater

than is necessary to compe,nsate the purchaser 1'01' the services
rendered.

11. The leading Commission case on functional discounts appears
to be that of Doubleday and Company, Inc. , (lD55) Docket o. 58D7
52 F. C. 169 , in Ivhich the Commission , at page 200 , said:

In our 1'ie\v , to relate functional discounts solely to the purchaser s method
of resale without recognition of his buying function thwal'tscompetitioll and

effcicncy in marketing. and inevitably leads to higher consumer prices. It is
possible , for example, for a seller ta shift to customers a number of distribu-
tional functions which the seller himself ordinarily performs. Sncll functions

shaultl, in our ovinioIl , be recognized and reimbursed. Where a businessman
performs various wholesale functions , such as providing storage, traveling sales-
mell and distribution of catalogues, the law should llot forbid his supplier from
comvensaling him for such services. Such a legal disqualification might compel
him to render these functions free of charge. The value of the service woulc

then be pocketed by the seller who cUd not earn it. Such a rule, incorrectly,

we think, proclaims as a matter of law that the integrated who1esaler cannot

possibly perform the wholesaling function; it forbids the matter to be put to

proof.
On the other hand. the Commission should tolerate no subterfuge. Only to

the extent tbata buyer actually perfoTms certain functions, assuming all the
risks and costs involyed, should he qualify for a compensatil1g discount. The
amount of the discount should be reasonably related to the expenses assumed
by the buyer. It should not exceed the cost of that part of the function he

actually performs on that part of the goods for which he performs it.

12. The facts in the present case seem clearly to bring it within the
principles announc.ed in the Doubleday case.

lS. It also seems clear that therc is a failure of prooffls to compet,

tivc injury, either actual or potent.ial , in view of the fact that respond-
enrs limit jobbers receive the higher discount only on certain goods

ctually \Y rchousec1 by them , and the further fact that the cost of snch
service cquals or exceeds the differcnce in discoUl1ts. In theBe cir-
cumstances it is diffcult to see how there ean be any substantial injury
to the l'eg1l1ar jobbers.
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14. o arbitrary limitation is maintained by respondent on the
number of Jimit jobbers. On the contrary, any repntable dealer who
has a satisfactory credit rating can be,come a limit jobber, provided
he is w"illing to 11laintRin a re,asonably adequate inventory of the items
in question. at infrequently respondent's regular jobbers change

their status to that of limit jobbers, and , converse.ly, liulit jobbers
sometimes prefer to discontinue the maintenance of anillventory and
become regular jobbers. Of respondent's total sales of all products
less thn1l2 pel'Cellt a.re to regular jobbers.

15. In summary, it is concluded that the higl1Cr discount granted
by respondent on certain of its sales to limit jobbers is a functional
discount representing no more than reasonable compensation for
services and facilities actually supplied by such jobbers; that in the
circumstRnces here present there is no substantittl competitive injury,
nor any reasonable probability thereof, to respondent's re-gular
jobbers; and that therefore no violation of the statute has been

established.
OHDER

It is mylered That the complaint be : fmc1 it hereby is , dismissed.

OPIXIOX OF THE CO)DHSSION

By KEl Oornrnissione?'
Respondent herein is charged ''lith price discriulination in violation

of Scction 2 (a) of the Clayton Act, as amended. The hearing ex-
aminer in his initial decision held that the charge had not been sus-
tained by the evidence and ordered that the compla.int be dismissed.
The matter is now before the Commission on the appeal of counsel
supporting the complaint from this decision.

Respondent is engaged in the lnanufacture and sale of products
used by privately owned companies and municipalities in construc6ng
and operating water and gas distribution systems. Virtually all of the
gas distribntion products are sold by respondent directly to the ulti-
mate users. The waterworks products, accounting for about 60% of
respondent' s business, are sold by respondcnt to the ultimatc users and
to jobbers who resell to such users.

The jobbers to whom respondent sells its products are classified by
respondent as " li1llit" and "regular:' jobbers. On all purchases made
for drop shipment to ultilnRte users, jobbers in both categories are
granted the same discount from prices in respondent's published price
lists. The same discount also applies to many items shipped direct to
the jobber, regardless of its classification. However, there aTe a llum-
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ber of items, accounting for about 40% of all sales of waterworks

products, on which the discount is 25% when shipped to thc " limit"
jobber and 15% when shipped to thc "regular" jobbcr. It is this dif-
ference in disCOUl1tS 'ivhich has given rise to the present charge of
illegal price discrimination.

The first point raised on the appeal of counsel supporting the com-
plaint concerns the failure of the hearing examiner to include in the
initial decision a finding that respondent had discriminated in price
between different purchasers in sales made in interstate commerce.
1Ve agree that the initial decision is deficient in this respect. The
record fully supports a fiding that "limit" and "regular" jobbers
located in Kansas and Missouri were charged different prices for goods
of like grade and quality sold to them from respondent's place of

business in Decatur, Illinois. These price difference are price dis-
criminations within the meaning of Section 2 (a) . Federal Trade

OOrl1Jn;"sion v. AnheWJer-BWJch, Inc. 363 U.S. 536 (1060).
Counsel supporting the complaint has also taken exception to the

hearing examiner s conclusion that no injury would result from the
price discriminations involved herein and contends that certain fid-

ings on which this conclnsion is based are neither accurate nor pel,ti-
nent to the issue of whether respondent's price differential may have
the requisite effect on competition. He further contends that the
hearing examiner erred in his application of certain principles
enunciated in the Commission s opinion in the matter of Doubleday
il Oompany, Inc. 52 F. C. 160 (1955), to the facts of this case.

The hearing exanliner found, in this connection, that the " limit"
jobber maintains an adequate inventory of the items on which it
receives a 25% discount , whereas the "regular" jobber maintains
little or no inventory, making almost all of its purchases for drop ship-
ment. He further f0l11d that the added 10% discount received by the
limit" jobber is a functional discount granted as compensation for

the services performed by this jobber in maintaining an adequate in-
ventory of certain items, a function which would otherwise be per-
formed by respondent, and that such discount is no greater than neces-
sary to reilllburse the jobber for performing this function. He con-
cluded that the evidcnce as to competitive injury to the " regular
jobber "probably wonld be suicient in the ordinary secondary line
price discrinlination case" and that "a difference in discounts of 10
percent is so subst.antial t.hat it would appcar that ordinarily, in a
secondary line case, no specific evidence of competitive injury would
be required." He held , however, that this is not an ordinary case in
that the higher discount received by the "limit" jobber is a ftmct.ional

disconnt and that a determination of the legality thereof would be
governed by the Commission s decision in Doubleday, 8upm. Relying
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on this decision, the hearing examiner further held that since the

higher discount is granted only on the purchase of certain goods actn-

ally warehouscd by the "limit" jobber and since the cost of such servce
equals or exceeds the difference in discounts, there is no reasonable
probability of substantial injury to respondent's "regular" jobbers.

The language in Doubleday, which the hearing examiner considered
to be controlling, is as follows:

In our view, to relate functional discounts solely to the purchaser s method of
resale without recogniton of his buying function thwarts competition and eff-
ciency in marketing, and inevitably leads to higher consumer prices. It is
possible, for example, for a seller to shift to customers a number of distributional
functions which the seHer himself ordinarily performs. Such functions should
in our opinion , be recognized and reimbursed. Where a businessman performs
various wholesale functions , such as providing storage, traveling salesmen and
distribution of catalogues , the law should not forbid his supplier from compen-
sating him for such services. Such a legal disqualification might compel him
to render these functions free of charge. The value of the service would then
be pocketed by the seller who did not earn it. Such a rule , incorrectly, we think
proclaims as a matter of law that the integrated wholesaler cannot possibly
perform the wholesaling function; it forbids the matter to be put to proof.

On the other hand , the Commission should tolerate no subterfuge. Only to
the extent that a buyer actually performs certain functions , assuming all the
risks and costs involved , should he qualify for a compensating discount. The
amount of the discount should be reasonably related to the expenses assumed
by the buyer. It should not exceed the cost of that part of the function he

actually performs on that part of the goods for which be performs it.

Althongh the initial decision is not quite clear on this point, it ap-
pears that the hearing examiner interpreted the above quoted language
as either holding that a price differential granted as compensation for
services performed by a purchaser for the seller will not result in
injnry to competition or as holding that a price differential granted
for this purpose is permissible regardless of injury to competition.

There is nothing in the amended Clayton Act or in the applicable case
law, however, to support either of these propositions. The latter
interpretation would add a defense to a rna fac?:e violation of Sec-

tion 2(a,) which is not included in either Section 2(a) or Section

2(b). The other interpretation , that injury will not resnlt from a
fnnctional discount "reasonably related to the expenses assumed 
the bnyer , ignores the fact that the favored buyer can derive sub-
stantial benefit to his own bnsiness in performing the distributional
function pa,id for by the seller. Consequently, we disagree with both
interpretations and , insofar as the language in Doubleday stands for
either of them , it is rejected. 'Ve might add in this connection that
the views expressed in Doubleday with respect to functional pricing
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were, in effect, overruled by the Comnlission in a Jate,r decision. In
the matter of General Foods Oorporation 52 F. C. 708 (1056), the
Commission stated:

While the Robinson-Patman Act does not mention functional pricing, it was
written nevertheless against the background of the distribution system then in
effect. As pointed out by respondent, a seller is not forbidden to sell at differ-
ent prices to buyers in different functional classes and orders have been issued
permitting lower prices to one functional class as against another , provided that
injury to commerce as contemplated in the law does not result. 

'" '" '"'" '" '" '" 

* '" '" The Jaw permits the seller to pay for services or facilties furnished
in the resale of goods. If he elects to do so , however, the payments must be in
accordance with the terms and conditions laid down in Section 2(d). To hold
that the rendering of special services ipso facto gives him a separate functional
classification would be to read Section 2 (d) out of the Act.

'Ve are lso of the opinion that the hearing examiner erred in hold-
ing that there was a failure of proof as to competitive injury. It
appe rs that he based this conclusion on "the fact that respondent's

limit jobbers receive the higher discount only on certain goods ac-
tnally warehonsed by them, and the further fRct that the cost of such

service equals or exceeds the difference in discounts." 'Ve do not
agree that these "facts" are supported by t11e record or that, even if
true, they 'lould support the hearing exanliner s conclusion.

The record discloses with respect to the first finding that in some
instances " limit" jobbers have received the 25% discount on goods
which they purchased from respondent after having first received
orders for s11ch goods from their own customers. This merchandise

although received by the jobber at its warehouse , has been shipped
directly to the jobber s customer without having been "actual1y ware-
housed" or stockerl. As to the second " tct" found by the hearing
eXa.niner, \Ve think the evidence adduced by respondent concerning
the cost of warehousing its products is inconclusive. Some of the
testimony on this point is contradictory. Moreover, all of the wit-
nesses called by respondent testified as to the over-all cost of doing
business on all products which they warehouse, not as to the cost of
warehousing respondent's products. And there is testimony that
warehousing costs vary fronl item to item.

As stated above, however, even if these findings ere corre,ct they
,yould not support the, conclusion that responclenfs price discrimina-
tions do not have the proscribed effect on competition. These findings
n1ean only that respondent has subsidized in ,,-hole or in part the
limit" jobbers ' warehousing of certain products. This much , at least

it has done. By doing SO j respondent has given this class of cuSt0111.
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ers a substantial cOlnpetitive advantage in the resale of snch prod-
ucts. In this connection , the items on which the highel' discount is
given are, as found by the hearing examiner , the smal1er, most com-
monly used products-those which are needed most frequently by the
ultimate user, often to meet an emergency. That a jobber who has
products of this type on hand is in a Inore favorable position than the
jobber who does not is so obvious as to require little comment. Re-
spondent, however, points up this advantage in its brief. In an
attempt to distinguish the facts of this ease from those of Morton
Salt/ it states that in the sale of waterworks products "service is as
important as the product". It then comments as follows: " In JJ/01'-

ton Salt both favored and unfavored classes of purchasers carried
the salt in stock. Obviously, ,\'11en a housewife wants a package of
salt she is going to buy it from stock or not at all; and if a merchant
told a housewife that he was going to have the salt drop shipped from a
factory in Chicago , he would be considered no'l, comp08 rnent-ts. ",Ve
think that thjs reasoning applies with at least equal force to a situation
where service is ilnportant and where the product is frequently needed
to Incet an emergency.

The hearing examiner has also made certain findings concerning
the availability of the higher discount granted by respondent which
suggest that each of respondent's customers has the choice of being a
limit" jobber and receive this discount or of being a "regular" jobber

and receive the lower discount. The record discloses, however , that
this is not the case. Hesponclent, and respondent alone, decides
whether " limit" jobber status will be conferred on a customer. In
making this decision , respondent takes into consideration such factors
as the customcr s credit rating, its location , and its ability to properly
represent respondent and to maintain lUl adequate jnventory of re-
spondent's products. It is only when the cllstomer is acceptable to
respondent that respondent wiD grant it "limit" jobber status. And
the record ShO,,"8 that som8 of respondent' s "regular" jobbers were not
acceptable. As illustrative of this point, the following letter \Vas

received by one of respondent's "regular" jobbers ,,110 had asked
rcspondent to give it the "limit" jobber cliscolmt:

In yonI' letter dated :\Jarch 6 you refer to the 15% discount mentioning that
you feel you are entitled to 25% because you pIa,n to sto-ck several items which
should qualify you as a stocking distributor.
,Yo cannot see our way clear to change yuur 15% discount , for we do not

have a 20% discount. We do have a greater one, however it applies only to
thuse large stocking jobbers \vho place hundreds of orders witb us tllloughout
the year, totaling thousands of dollars.

FedeTal T1'de Commission v. Morton Salt Co. 334 U.S. 37 (194,8).
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These old established jobbers, who have been .carrying MUELL:B:;R goods in
large quantities for a Dumber of years, are entitled to this protection , and until
there might be some major change in your State and surrounding states , it

wil be necessary to continue the same differential that we have been allowing
you.

For the foregoing reasons, it is our opinion that , in many instances
the 25% "limit" jobber disconnt was not available to jobbers classi-
fied by respondent as "regnlar" jobbers.

In the brief filed in ans"\ver to the present appeaJ , respondent argues
in effect that its practice of compensating eust01ners for furnishing
certain services and facilities complies with the requirements of Sec-
tion 2(d) of the amended Clayton Act and consequently shonld

not be held to be in violation of Section 2 (a). "lVe are not impressed
with this conten6on for respondent's practice would not have been
in compliance with Section 2(d) if this section were applicable. The
added 10% discount granted "limit" jobbers, if regarded as an allow-
ance for services furnished by said jobbers in connection with the
processing, handling, sale or offering for sale of certain products

was not made available on proportionally eqnal terms to all other
customers competing in the distribution of snch products. As stated
above, the discount for performing these services was not made avail-
able to the " regula.r" jobbers, nor was a discount or "allowance" for
performing alternative services offered or made available to them.

From our consideration of the entire record, it is concluded that

respondent has discriminated in price between different purchasers
in the sale of certain of its products in comnlerce and that the efIect
of such discriminations may be substantially to injure, destroy or
prevent competition with purchasers receiving the benefit of such
discriminations. The appeal of counsel supporting the complaint 

granted. The initial decision of the hearing examiner is vacated and
set aside, and we are issuing our own findings, conclusions and order
to cease and desist in lieu thereof.

1)INGS AS TO THE FACTS , COXCL USIONS AND ORDER

Pursuant to the provisions of an Act of Congress, entitled "An
Act to supplement existing la\vs against unlawful restraints and
monopolies, and for other purposes , "pproved October 15 , 1014 (the
Clayton Act), as amended by the Hobinson-Patman Act , "pproved
June 10, 1036 (15 Sec. 13), the Federal Trade Commission on
June 10, 1059 , issued and snbsequently served upon the respondent
named in the caption hereof jts complaint in thjs proceeding, charging
said respondent with having violated subsection (a) of Section 2 of
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said Clayton Act, as amended. The respondent's answer to the com-
plaint was filed on August 24, 1959. Hearings were thereafter held
before a duly designated hearing examiner of the Commission , and
testimony and other evidence in support of and in opposition to the
allegations of the complaint were received into the record. In an
initial decision filed :March 10 , 1961 , the hearing examiner found t.hat
the charge had not been sustained by the evidcnce and ordered that

the complaint be dismissed.

The Commission having considered the appeal of counsel support-
ing the complaint from the initial decision and the entire record in
this proceeding and having determined that the appeal should be

granted and that the initial decision should be vacated and set aside
now makes its findings as to the facts , conclusions drawn therefrom
and order to cease and desist which , t.ogether with the accompanying
opinion, shall be in lieu of the findings, conclusions and order con
tained in the initial decision.

FINDINGS AS TO THE FACTS

1. Respondent \iueller Co. , is a corporation organized, existing

and doing business under and by virtue of the laws of the Statc- of
Illinois, with its offce and principal place of business located at 512
West Cerro Garda Street , Decatur, Ill.

2. Respondent is engaged in the business of manufacturing, dis-
tributing and selling water and gas distribution service products
thronghont the United States. 'rhese prodncts inclnde a complete

line of valves, fittings , tools and machines and related items and parts
and accessories therefor which are specially designed .and particularly

suitable for use in municipal and industrial gas and water plants.
Respondent' s business is substantiaJ, with gross sales in excess of
$Q5 OOO OOO for the year 1057.

3. Respondent mvns, maintains and operates manufacturing plants
in the States of Illinois , California, and Tennessee, froln which it
sells and distributes gas distribution and service products of like
grade and quality to purchasers 10cated throughout the various States
of the United Stlltes and other places under the jurisdiction of the
Uni ted States.

4. In the course and conduct of its business, respondent has been and
no\v is engaged in commerce , as "commerce" is defined in the Clayton
Act , as amended.

5. Respondent sells a substantial portion of its products to jobbers
who resell such products to privately owned companies and munici-
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palities for use in constructing and operating water and gas distribu-
tion systems. These jobbers are classified by respondent into two
categories , one category being known as " limit" jobbers and the other
as "regular" jobbers. On all puchases made for drop shipment to
ultimate users, jobbers in both categories are granted the smne dis-

COllnt from prices in rcspondent's published price lists. The sa,
discount also applies to many items shipped direct to the jobber
regardless of its classification. However, there are a number of items
accounting for about 40% of all sales of waterworks products, on
whieh the discount is 25% when shipped to "limit" jobbers and 15%
when shipped to "regular" jobbers. These items are for the most
part products most frequently needed by the .ultimate users, often to
meet emergeneies.

6. Products sold by respondent to " limit" jobbers at 25% discount
arc ordinarily stocked by such jobbers and rcspondent claims that the

price differential between products purchased for shipment to the
jobber and products drop shipped to the ultimate user is to compen-
sate the jobber for performing this stocking or warehouse function.
In some instances, however, "limit" jobbers have received the 25%
discount on the purchase of products which were not actually stocked
by them.

7. The aforesaid products have been sold by respondent at 25%
discount from list prices to "limit" jobbers who were in fact com-
peting with "reguhtr:' jobbers who purchased said products rrom
said respondent at 15 % discount rr0111 the same list prices. The
effect or these price discriminations rno.y be substantially to injure
destroy or prevent competition with jobbers receiving the higher

discount.
S. Respondent claims that it granted the higher discounts to "linlif'

jobbers for the purpose or l11eeting in good faith equally Imv prices
or competitors and further claims that its 10'ver prices to ': limi1,

jobbers were cost jnstified. It has fRiledlo establish either of thcse

derenses on the record , however.
9. On the basis or the record herein , thc Commission Hnds that re-

spondent has discriminated in price between different purchasers in
t.he sale of certain of :its products in conlll1erce flncl that the effect 
such discrimination may be substantial1y to injure, destroy or pre-
vent competition \vith purchasers receiving the benefit or such dis-
criminations.

COSULUSIONS

The Federal Tnlde Commission has jurisdiction of the subject

matter or this proceeding and or the respondent. The aroresaid acts
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and practices of respondent, as herein found, constituted violations of
subsection (a) of Section 2 of the Clayton Act, as amended.

ORD.BR

It i8 ordered That respondent, Mueller Co. a corporation , its off-
cers , employees , agents and representatives , directly or through any
corporate or other device, in or in connection with the sale of its water
and gas distribution and service products in cOlnmerce , as "cOlllnerce
is defined in the Clayton Act, as amended, do forthwith cease and
desist from:

Discriminating, directly or indirectly, in the price of such prodncts
of like grade and quality, by sellng to any purchaser at net prices
higher than the net prices charged any other purchaser cOlnpeting' in
fact with such unfavored purchaser in the resale and distribution of
such products.

It is further oTdeTed That respondent, Mueller Co. , shall, within
sixty (60) days after service upon it of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which it has c0111plied with the order to GCase and desist.

IN THE 1Li'IR OF

BISSELL, INC.

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE FEERAL TRAE
COMMISSION AOT

Docket 8086. Corn.plaint , Aug. 2.1, 1960-Decision, Jan. , 1962

Order requiring a Grand Rapids , Mich., distributor of rug and upholstery clean-
ing devices and shampoos to jobbers and retailers to cease representing
falsely in advertising in magazines and ne"i'spapers and by television that
said devices and shampoo \vould give rugs professlonal- ype cleaning at
one-tenth the cost of professional cleaning, would dry clean rugs, and
would clean merely by wiping; the shampoo Oil a rug and letting it dry.

COUPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the anthority vested in it by said Act, the Federal
Trade COlllnission , having reason to believe that Bissell , Inc., a
corporation, hereinafter referred to as respondcllt, has violated the
provisions of said Act, and it appearing to the COlnmission that a
proceeding by it in respect thereof T\ould be in the pubJic iuterest
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