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The use of a manufacturer s suggested retail price, so designated
in advertising in commerce when such price is placed in juxtaposition
with a lower price, constitutes an unfair or deceptive ,act or practice
wherc such suggested retail price is not in fact the price at whieh the
merchandise is usnally and cnstomarily sold in the trade area. The
use of such a price, without designation , constitutes an unfair or
deceptive act or practice where such price is not the usual and custom-
ary price at which the advertiser sold in the recent regular course of
business.

It is fUTther ordered That the first sentence of paragraph 5 of the
eonclusions in the initial decision be, and it hereby is, modified by
striking therefrom the \vord "comparable

It i8 further OJ'dered That paragraph 0 of the conclusions in the
initial decision be, and it hereby is , modified by inserting at the end
the following new sentence: Respondents, therefore, have also engaged
in unfair methods of competition in violation of Section 5 of the

Federal Trade Commission Act.
It i8 further OJ'dered That the initial decision , as so modified , be

and it hereby is , adopted as the decision of the Commission.
It is furtheT ordered That the respondents SlulD , within sixty (60)

days after service npon them of this order, file with the Commission
a rcport, in writing, setting forth in detail the manner and form in
which they have complied with thc order to cease and desist.

IN TIlE :.IATrR 01'

SHREVEPORT :\fACARONI MANUFACTURING COMPANY
INC.

ORDER : ETC. , I REGARD TO THE ALLEGED VIOLATIO:Y OF SEC. 2(d)
CLAYTON ACT

OF THE

Docket "1"119. Complaint , Jan. 5, 1960-Deci8ion , Jan. 24, 1962

Order requiring a Shreveport, La. , manufacturer of a wide variety of noodles.
spaghetti , macaroni , and related items sold to retail chailis, independent
grocery stores and wholesalers , many doing business in neighboring States,
to cease discriminating in price in violation of See. 2(d) of the Clayton
Act by such practices as paying as compensation for advertising its prod.
ucts $1883 in 1958 and $1130 in 1959 , to Childs Big Chain, a division of the
Kroger Co. , and $212 in 1958 and $214 in 1959 to J. Weingarten , Inc. , chain
stores-in both eases , though making deliveries only to Louisiana locations
doing business across state lines-while not making proportional payments
available to competitors of the favored customers.
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COMPI..

The Federal Trade Commission , having reason to believe that the
party respondent named in the caption hereof, ,md hereinafter more
particnlarly described, has violated and is now violating the provi-
sions of subsection (d) of Section 2 of the Clayton Act, as amended
by the Robinson-Patman Act (U. C. Title 15 , Sec. 13), hereby issues
its complaint, stating its charges with respect thereto as follows:

PARAGRAPH 1. R.espondent, Shreveport 1Iacaroni :\1a.nufacturing
Company, Inc. , is a corporation organized , existing and doing business
under and by virtue of the laws of the State of Louisiana, with its
offce and principal place of business located at 102 Common Street
Shreveport, La.

PAR. 2. Respondent is now and has becn engagcd in the business of
manufacturing and selling a wide variety of noodles , spaghetti , maca-
roni and related items to retail chain store organizations, independent
grocery stores, and wholesalers in the States of Louisiana , Texas
Arkansas, Mississippi , Tennessee and Oklahoma. Respondent' s sales
are snbst"ntial and exceeded $240 000 during the year 1958.

PAR. 3. In the course and conduct of its business, respondent has
engaged and is now engaging in commerce, as "commerce" is defined
in the Clayton Act, as amended, in that respondent sells and causes its
products to be transported from the respondent's principal place of

business, located in Louisiana, to customers located in other states
of the United States.

PAR. 4. In the course and conduct of its business in commerce re-
spondent paid or contractcd for the payment of something of valne
to or for the benefit of some of its customers as compensation or in
consideration for services or facilities furnished by or through such
customers in connection with their offering for sale or sale of products
sold to them by rcspondent, lLnd snch payments were not made anil-
able on proportionally equal terms to all other customers competing
in the sale lLnd distribution of respondent' s products.

PAR. 5. For example, during the year 1058 respondent contracted
to pay and did pay to Childs Big Chain of Shreveport, Louisiana, a
division of The Kroger Company, $1 000 as compensation or as an

allowance for advertising or other services or facilities furnished by
or through Childs Big Chain in connection with its offering for 58.1e

or sale of products sold to it by respondent. Such compensation or
allowance was not offered or otherwise made available on proportion-
ally equal terms to al! other customcrs competing with Childs Big
Chain in the sale and distribution of products of likc grade and
quality purchased from respondent.

719-603--64--
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PAR. 6. The acts and practices of respondent, as alleged above, are
in violation of subsection (d) of Section 2 of the Clayton Act, as
amended by the Rohinson-Patman Act.

Mr. Andr,," O. Goodhope for the Commission.
Mr. Robert G. Pugh and Mr. John L . Schober, Jr. of Pugh 

Schober of Shreveport, La. , for respondent.

INITLAL Dr:CISIOX BY \V ALTER R. J DENSON HEARI EXA:MINER

In the complaint, the respondent is charged with having made dis-
criminatory payments to some of its cnstomers in violation of Section
2(d) of the Clayton Act, as amended by the Robinson-Patman Act
(U. C. Title 15 , Sec. 13).

The case of the Commission was put in at a one-day hearing held
at Washington, D. , and subsequent thereto the hearing examiner
denied a motion of the respondent to dismiss the complaint. The re.
spondent elected not to put in 'my testimony and the proceding was
closed for the receipt of evidence.

The hearing examiner has given consideration to the proposed fmd-
ings filed by the parties hereto , and all findings of fact and conclnsions
not hereinafter specifically fonnd or concluded are herewith rejected.

Upon consideration of the entire record herein, the hearing ex.

amineI' makes the following fidings of fact:

Respondent, Shreveport Macaroni Mannfactnring Company, Inc.
is a corporation organized, existing and doing business under and by
virtne of the laws of the State of Louisiana , with its offce and princi-
pal place of bnsiness located at 104 Common Street, Shreveport, La.

Respondent is now and has been engaged in the business of manu-
factnring and selling a wide variety of noodles, spaghetti , macaroni
and related items to retail chain store organizations, independent

grocery stores, and wholesalers in the States of Lonisiana, Texas
Arkansas, lVIississippi, Tennessee and Oklahoma. Respondent' s sales
are substantial and exceeded $240 000 during the year 1058. All of

its prodncts are sold under the brand name "Banqnet.
In the course and conduct or its business , respondent has engaged

and is now engaging in commerce , as "c01nmerce" is defined in the
Clayton Act, as amended, in that respondent sells and causes its
prodncts to be transported from the respondent's principal place of

business, located in Louisiana , to customers 10c Ltcd in other states of
the United States.

In the course and conduct of its business in commerc.e, respondent
paid or contracted for the payment of something of value to or for
the benefit of some or its customers as compensation or in considel'a-
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tion for services or facilities fnrnished by or through such customers
in connection with their offering for sale or sale of products sold to
them by respondent, and such payments were not made available on
proportionally equal terms to all other customers competing in the
sale and distribution of respondent' s prodncts.

Childs Big Chain, a division of the Kroger Company, operates 
stores located in 12 cities in Texas, four cities in Louisiana, two cities
in Arkansas aJd Texarkana which it lists as U. A. (Texarkana-
twin cities on Arkansas-Texas border. Its general offce is located at
Shreveport, Louisiana. Effective as of January 1, 1058 , and until
further notice, respondent, by letter, agreed to pay Child8 an ad-
vertising allowance of 101 a case on certain of its products based on
yearly purchases of 9 000 cases or more. The letter recites that "This
offer is available to all similiar buyers of Banqnet Brand, who pur-
chase 9 000 cases or more annually," but one of respondent's offcials
testified that respondent did not have any customers , other than Childs
in Shreveport, Lake Charles, Houston, Beaumont, Galveston or any
of those areas, who buy 0 000 cases or more a year of their products.

Pursuant to the agreement respondcnt paid to Childs the sum of

$996.10 in 1958 and 8649.70 in 1059. The record shows that an ad-
ditional $176.10 is due Childs by reason of purchases made by it from
October 1 to December 31 , 1059. In 1958, the respondent paid to
Childs the sum of $887 for its participation in an annivcrsary sale
conducted by Childs and in 1950 made four payments of $120.00 each
or a total of $480. , in connection with a "Te1evision Package Deal."
Such compensation or allowances were not offered or otherwise made
available on proportionally equal terms to all other customers com-
peting with Childs Big Chain in the sale and distribntion of products
of like grade and quality purchased from respondents.

J. 'Weingarten , Inc. , operates a large chain of retail grocery stores
located in the States of Texas, Louisiana, and Tennessee and its
principal place of business is in Honston, Texas. During the year
1058 respondent paid the total sum of $212. , and in 1050 the total

of $213. , as compensation or an allowance for advert.ising or other
services or facilities furnished by or through J. ,Veingarten , Inc. , in
connection with its offering for sale or sale of products sold to it
by respondent. Such compensation or allowances were not offercd
or othcrwise made availablc on proportionally equal terms to all other
customers competing with J. ,Veingarten , Inc. , in the sale and distri
bution of products of like grade and quality purchased from
respondent.
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It is urged by respondent that there is no showing that respondent
granted any allowances or benefits in commerce to any customer who,
was in competition with any other customer.

The complaint is based upon subsection (d) of Section 2 of the
Clayton Act, as amended, which reads:

(d) That it shall be unlawful for any person engaged in commerce to payor

contract for the payment of anything of value to or for the benefit of a customer
of such person in the course of snch commerce as compensation or in consideration
for any services or facilties furnished by or through snch customer in connection
with the processing, handling, sale, or offering for sale of any products or com-
modities manufactured, sold, or offered for sale by such person, unless snch

payment or consideration is available on proportionally equal terms to all other
customers competing in the distribution of such products or commodities. (U.
Tite 15 . See. 13(d).

This statute in part requires the person charged with a violation
thereof to be one "engaged in commerce" and then such person pay
son1ething or value "to or ror the benefit or a customer or such person
in the course of such com,merce. (Italics supplied.

There is no dispute as to the respondent being engaged in commerce
but the principal issue in this proceeding is whether or not the pay-
mcnts ma,de by the respondent were in the course of snch commerce.

The hearing examiner finds they were.
The circumstances surrOlmding the payments to Childs Big Chain

which confirm such a conclusion will be discussed. Childs by letter
dated March 3 , 1058, solicitated the respondent to participate in its
"Auniversary Sale" starting May 1, 1958. Snppliers werc given the

opportunity to select one of five proposals ranging in cost from 876.
to $887.00. Respondent, at a cost of $887. , elected to participate in
Proposal No. which reads:

Proposal No.

This is a special all-out promotion.
On 7 successive days we wil run a 4-Column Inch Ad in all 7 major papers

May 1st through May 9th. 'We will feature your product on 4 Radio Spots
every day for 7 consecutive days and Feature your Product on one of our major
Television Shows. This plus a display ill all 33 stores.

Cost of Proposal No. 5-$887.00.

The Secretary-Treasurer of the respondent corporation who was
subpenaed by counsel in support of the complaint testified that for
the $887.00 they got all that Childs proposed to give them. The
special all-out promotion" included advertisements of respondent's

prodncts in seven major newspapers, four of which were in the State
or Louisiana, bvo in Texas, and one in Texarkana. Respondent'

prodncts were to be displayed in 33 stores of Childs located in the
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States of Texas, Louisiana., and Arka,nsas. The record does not show
the names or location of the radio and television stations on which
respondent' s prodncts were to be featured.

The invoices and supporting affdavits attached thereto which were
submitted by Childs to the respondent for four payments of $120.

each in the year 1050 in connection with the "Television Package Deal"
show that respondent's products were advertised on certain programs
sponsored by Childs during the months of September, October, and
Novcmber 1050 over station KLTV, Chamlel 7 , located at Tyler
Texas.

The conclusion that the payments made by the respondent to J.
1Veingarten, Inc. , were "in the course of such cOllllnerce" is established
by the following facts in the record.

By lett.er which originated in Houston, Texas , and was sent to
respondent at Shreveport, Louisiana , J. \Veinga-rten, Inc., invited

respondent to participate in its 57th Anniversary Salc in which

thirt,y-nine great big units are taking part." Attached to the letter
was sheet setting forth the different prices for participation in five

sechons in the States of Texas and Louisiana. Enclosed was a postal
caTd addressed to ,Veingarten at lIouston, Texas, for respondent to
indicate its intentions. Respondent sent the postal card noting par-
ticipation in "Section in Shreveport Times-Journal." J. 'Veingarten
Inc. , from Houston , Texas, submitted its invoice dated March 4, 1058
to respondent at Shreveport, Louisiana

, "

For Your Participation in
Our 57th Anniversary Sale-106.01." Respondent remitted payment
on March 22, 1058.

The SfLl1G generaJ procedures were used in connection "with respond-
ent' s participation in ,Veinga.rten s "20th Texas Products Sale" for
which respondent remitted $106.01 on December 1, 1058; the "58th
Anniversary Sale" for which it paid 8106.01 on April 3 , 1050 , and the
21st Louisiana Products Sale" in the sum of 8107.51 paid on Novem-

ber 10 . 1050.
The record includes copies of three invoices issued by respondent

at Shreveport, Louisiana , during the month of February 1058 for its
products "Sold To: J. ,Veingarten , Inc., I-Iouston , Texas. :' for de-
livery to ,Veingarten s stores at Shreveport, Louisiana.

The respondent further urges as a defense the "de minim us" rule.
The hearing examiner does not regard the payments made by the
respondent or tho sales made by it in interstate commerce as negligible
or inconsequential, and therefore finds there is no merit to such

defense.
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CONCLUSIONS

The evidence of record supports the following conclusions:
(a) The respondent in 1058 and 1950 paid to two of its customers

something of value as compensation or in consideration for services
furnished by such customers in connection with their offering for
sale or sale of prodncts sold to them by respondent and such payments
were not made a vailablc on proportionally equal terms to all other
customers competing in the sale and distribution of products pur-
chased from respondent.

(b) The acts and practices of respondent as proved are in violation
of subsection (d) of Section 2 of the Clayton Act, as amended by the
Robinson-Patman Act.

ORDER

It is ordered That respondent, Shreveport Macaroni Manufactur-
ing Company, Inc., a corporation, its offcers, employees, agents or
representatives, directly or through any corporate or other device in
or in connection with the sale in C01Ilnerce, as "commerce" is defied
in the Clayton Act , as amended, of noodle spaghetti , macaroni or
other food products, do forthwith cease and desist from:

Making or contracting to make to or for the bcnefit of J. Wein-
garten , Inc. , or Childs Big Chain , or any other customer, any payment
of anything of value as compensation or in consideration for adver
tising or other services or facilities furnished by or through such
customer in connection with the handling, offering for resale, or resale
of respondent's products unless such payment is made available on
proportionally equal terms to all othcr customers competing in the
distribution or resale of such products.

OPINION OF THE cOJ-nrrssIO

By 11AcINTY Commissioner:
Respondent has appealed from the hearing examiner s initial deci-

sion of August 23, 1061 , in which decision the examiner found that
respondent had engaged in practices in violation of Section 2(d) of
the Clayton Act, as amended, and ordered the discontinuance of
snch practices. Respondent raises two main issues: (1) whether the
payments made involved interstate COIIl1erCe within the meaning or
Section 2(d), and (2) whcther the matter falls within the rnle of
de minimis
Shreveport 1facaroni Lnufactnrillg Company, Inc" the respond

ent herein , is a Louisiana Corporation with offces at 102 Common
Street, Shreveport, Louisiana. It is engaged in the business of mann-
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facturing and selljng a wide variety of noodles, spaghetti , macaroni
and related items to retail chain organizations, independent grocery
stores, and wholesalers in Louisiana, Texas , Arkansas, l\lississippi
Tennessee and Oklahoma. Its sales in 1058 exceeded $240 000.

Payments for advertising or other services or facilities were made
by respondents to two chain organizations in 1058 and 1950 , as follows:
Childs Big Chain, a division of Kroger Company (referred to here-
after as Childs Big Chain), 10,,8- 88'1. 10; 1050- 129.70 or more;
J. 'Weingarten, Inc. (referred to hereafter as Weingarten), 1958-
$212.02; 1050-$21'1. 52. Such payments or allowances were not made
available on proportionally equal terms to all other customers com-

peting with the favored chains in the distribution of respondent'

products of like grade and quality.
Respondent is engaged in interstate commerce. It so admits in its

answer. This is also clear from the record. Among other things
respondent has made sales and shipped its products to customers
located in Texas and other states, and it has contracted and paid
for promotions of its products condncteel in states other than
Louisiana. Accordingly, we need only inquire whether the aDeged
discriminatory payments made by respondent were made "in the
course or such commerce , as required under Section 2 ( d) .

\Veingarten , one of the favored chain stores, is engaged in business
in three states. In Scptember 1950, it operateel 42 retail outJets.
The principal offces of this organization are located in Houston
Texas, and while deliveries of respondent' s products \vere made only
to its locations in Louisiana, it otherwise did business with respondent
from the I-Iouston offces. For instance, the record shows that pur-
chases were invoiced to J. 'Veingarten, Inc. , Houston , Texas , and
solicitations to engage in promotions and billings for such services
came from Houston.
Childs Big Chain, the other favoreel customer, even apart from

its significant status as a division of the ICrogcr Company, is a large
chain organization extending over a number of states. It has thirty-
three stores in Texas, Lnuisia,na and r"-rkansas. Childs Big Chain
received direct delivery of respondent's products only in the State

of Louisiana.
11:oreover, these large chain store organizations, as favored cus-

tomers of the respondent, are constantly in direct general competition
with respondent's smaller non-favored customers in Louisiana and
Texas.

The promotions conducted by these two favored organizations in
which respondent participated were genera1ly of an interstate charac-
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ter, and in one instmlce, at least, the promotion, so far as the record
shows , was conducted entirely ontside of Lonisiana. One of the Vein-
gartcll promotions for which respondent made payment was its "57th
Anniversary Sale" in which thirty-nine units in several states took
part. Other vVeingartcn promotions in which respondent partici-
pated included the "20th Texas Products Sale" and the "Texas Lonisi-
ana Products Sale . A Childs Big Chain promotion in 1058 in which
respondent participated featured newspaper advertisements in seven

major newspapers, four of which were in Louisiana , two in Texas and
one in Texarkana, a Texas-Arkansas border city. It also included
radio spot commercials, a mention on a television show, a11d a dis-

play in 33 stores located in several statcs. In 1050 , respondent par-
ticipated with Childs Big Chain in a Television Package Deal pro-
motion in which respondent' s products were advertised over television
station KLTV, Tyler , Texas.

There is no evidence that respondent shipped any of its prodncts
to thc favored customers directly to locations ontside of the State of
Louisiana. IIowever, respondent admits that Childs Big Chain

shipped or transfe.rred respondent's products out of its warehouses in
Shreveport, Louisiana, to Tyle.r, Texas. The streanl of commerce in
snch a case would extend to the place the goods ca,me to rest in Texas.
The promotion of respondent' s products for a number of months by
Childs Big Chain over KLTV in Tyler, Tcxas , suggests that con-
siderable traffc in such merchandise occurred across the border of
Louisiana into Texas.

Respondent argues that such facts do not prove a violation of Sec-
tion 2 (d). It contends in part that there is no evidence of a disfavored
customer in commerce. "VVe find nothing in the authorities cited which
would require such a showing in a Section 2(d) matter. Respondent
moreover, can gain no comfort from 11100re v. Mead' s Fine Bread 00.
348 U.S. 115 (1054). In that case, the Court held that the Clayton
Act was violated , in a price discrimination matter, where the victim
was a local concern and the beneficiary, an interstate business.

In J. H. Filbert , Inc. 54 F. C. 350 (1057), the Commission had
the same issue before it as it has in this case, and there held that the
discriminatory payments were made in the course of interstate COlll-

merce in violation of Section 2(d). The fact that the sales to un-
favored customers competing in t.he distribution of the products with
the favored customer in the Baltimore area were in intrastate com-
merce did not bar the finding of a vi01ation. See also Sun Oosmetic

Shoppe v. Elizabeth A?'den Sale8 Oorp. 178 F. 2d 150 (2nd Cir. 1040).

There the court, in an opinion by Judge Learned Hand, held that it
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was an actionable wrong under Section 2 (e) of the Act, to deny the
plaintiff, whose business was altogether intrastate, a favor which the
defendant granted to " agencies" in other states.

In the instant case, as previously indicated, respondent was engaged
in interstate commerce involving a, number of states. This commerce
inclnded the sale and delivery of its products over state lines and the
engaging in transactions and promotions conducted over state Jines.
Included in such commerce 'vere the goods received by Childs Big
Chain in Tyler, Texas, and the promotion by Childs Dig Chain in
which respondent participated of respondent s goods over Station
I\:LTV in Tyler, Texfls. It was in the course of such conunerce that
respondent made the payme.nts here challenged which werB not made
available on proportionally equal terms to othcr customers , specifically
those located in the area of Shreveport, Louisiana , competing in the
distribution of the goods. Accordingly, respondenes arguments on
this question of commerce are rejected.

Respondent also contends that the activities here complained of were
so insignificfUlt and neg1igible that the complaint should be dismissed
under the rule of de 'minhni,r Two Cflses are cited: 81;;inn81' 

United States Steel Oorporation 233 F. 2d 762 (5th Cir. 1056), and
E. Edel1nann 

&: 

Company v. Federal1'1'((de eO'rWn'l8sion 239 F. 2c1

152 (7th Cir. 1056). The facts in the former CRse , involving privRte
litigation, aTe so different from those herein that it would not consti-
tute a precedent for this c tse. As for the Edel1nann case, the court
thcre held it is implicit in the Act (Section S (a) ) that discriminations
which arc negligible and which at best have a remote effect on com-
petition ftrc not within its prohibitions. To the exte lt that this CQse

offers a guide to the discriminations in price which are negligible , and
tho court thero npheld the violation , it can provide little help in this
Section2(d) matter.

We believe the examiner s finding that respondent's challcnged

activities were not negligible is correct. Respondent made a nnmbcr
of payments in the years covcred by the complaint to two large chains
which totaled substantial amounts , particularly when compared with
the purchases made by these chains. Respondent's contention that

this matter comes under the de 1'nin'lrnis rule is , therefore, rejected.
Rcspondent' s appeal is denied and the initial decision is adopted as

the decision of the Commission. An appropriate order wil be entered.

FINAL ORDER

This matter having been heard by the Commission upon respond-
ent's appeal from the hearing examiner s initial decision , and upon
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briefs and oral argument in support thereof and in opposition thereto;
and the Commission having rendered its decision denying the appeal
and adopting the initial decision:

It i8 ordered That respondent, Shreveport Macaroni Manufactur-
ing Company, Inc. , a corporation, shall , within sixty (60) days after
service upon it of this order, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with the order to cease and desist.

IN THE MATTR OF

EUSTIS FRUIT COMPANY, INC.

COKSENT ORDER , ETC., IN REGARD TO TH ALLEGED VIOLATION OF SEC. 2(c)
OF THE CLAYTON ACT

Docket 0--6. Complaint, Jan. 24, 1962-Decision, Jan. 24, 1962
Consent order requiring a Eustis, Fla., packer of citrus fruit

, .

sellng its prod-
ucts both directly to purchasers and through brokers, to cease violating
Sec. 2(c) of the Clayton Act by paying a commission or other compensation
in lieu thereof to brokers and direct buyers purclmsing for their own ac-

counts for resale.
COMPLAINT

The Fcclera.l Trade Commission, haying reason to believe that the
party respondent named in the caption hereof, and hcreinaftsr more
particularly described, has been and is now violating the provisions of
subsection (c) of Section 2 of the Clayton Act, as amended (U.
Title 15 , Sec. 13), hereby issues its complaint, stating its charges with
respect thereto as follows:

PARAGRAH 1. Respondent Eustis Fruit Company, Inc. , is a corpo-
ration organized , existing and doing business under a.nd by virtue of
the laws of the State of Florida, with its offce and principal place
of bnsiness located at 114 Lemon Street, Eustis, Florida, with mailing
address as P.O. Box 988 , Eustis, Fla.

PAR. 2. Respondent is now and for the past several years has been
engaged in the the business of packing, selling and distributing citrus
fruit, such as oranges, tangerines and grapefruit, all of which are
hereinafter sometimes referred to as citrus fruit or fruit products.

Respondent sells and distributes its citrus fruit directly, and in many
instances throngh brokers, to buyers located in various sections of the
United States. When brokers are utilized in making sales , respond-
ent pa:ys said brokers for their services a brokerage or commission


