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sian a report in writing setting forth in detail the manner and forn1
in which he has complied with this order.

IN THE MATTR OF

ZENITH LABORATORIES , INC. , ET AI,.

COXSE);T ORDER , ETC. , IN REGARD TO TIlE ALLEGED VIOLATION OF THE

FEDERAL TI\DE co).u,nSSION ACT

Docket 8426. Complaint , June i96i-Decision

, .

Mar. 30, 1962

COllsent order requiring Englewood , N. , distributors of drugs to wholesale and
retail sellers , to cease representing falsely in anYertiscrncnts in periodicals
and catalogs, letters, ancl other mailng pieces , that they had "quality con-
trol" and exercised "exacting controls and assays ; that their timed dis-

integration capsules disintegrated over a stated period and at an even rate;
and lhat their laboratory was equipped with experimental animals.

IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Zenith Laboratories
Inc. , a corporation , and Benjamin 'Viener , Harry 'Viener and Thomas
Baty, indiviclua.lly and as offcers of said corporation, hereinabove re-
ferred to as respondents , have violated the provisions of said Act, and

it appearing to the Conllnission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

PAIL\.GIL-\PII 1. R.espondent Zenith Laboratories, Inc. , is a corpora-
tion organized , existing and doing business under and by virtue of
the laws of the State of Kew Jersey, with its principal offce and place
of business located at 130-150 S. Dean Street, in the city of Englewood
State of New Jersey.

Respondents Benjamin 'Wiener, Harry IYiener and Thomas Baty
are offcers of the corporate respondent. They formulate, direct and
control the acts and practices of the corporate respondent, including
the acts and practices hereinaftcr set forth. Their address is thc
same as that of the corporate respondent.

PAR. 2. Respondents are now, and have been for m,ore than one year
last past, engaged in the sale and distribution to retail druggists and
pharmacists, and drug wholesalers and distributors, of drugs and
preparations containing ingredients which come within the classifi-
cation of drugs and foods as the terms "drug" and "food" are defined
in the Federal Trade Commission Act.
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Among, but not all
desigIHlted as follO\ys:

1. 'YEIGH1'- Y 900 Calorie Food Concentrate.
2. Yitamin13-12 23 micrograms (TabJeti').
3. Dig'it1!lis TabJets Enteric Coatedl1j:! grams Green.
4. Fel'ol1s Sulfate;: gT. (Tablets).
:). Thyroid 1'8 hlets 1 grain.
G. Pell!aer:V1hritol Tetranitrate L8psllles 30 mg. SUi'tainecl Aetiol1
7. Zenic1ex l;J-Dextro Amphetnmine Sulfate , 13 mg. (Tablets).
8. Special "itllmins and .:lillerill T.D. Capsules.

inclusive of, the said preparations are those

Ci.psnles.

PAR. 8. :Hespondents cause their said drugs and preparations , when
sold , to be transported from their place of busincss in the State of
New ,Jersey to purchasers thereof located in various other States of
the rnitec1 States and in the District of Colmnbia. Hespondents
maintain , and at all times mentioned herein have maintained , a course
of trade in said drugs and preparations in commerce , as '" commerce
is defined in the Federal Trade Commission Act. The volume of
business in such C0l11nerCe has been and is substantia1.

PAR. 4. In the course and conduct of their said business , respondents
ha ve disseminated , and caused the dissemination of, certain ad vertise-
ments concerning the said drugs and preparations hy t.he rnited
Sf ales mails fLnd by various means in commerce , as "commerce
deflned in the Federal Trade Commission Act, including, but not lim-
ited to, advertisements inserted in periodicals and catalogs, letters

and other mailing pieces, for the purpose of inducing, and which
\ypre likely to induce, directly or indirectly, the purchase of said drugs
and preparations by drug wholesalers and distributors, and haye dis-
seminated , and caused the dissemination of, advertisements concern-
ing said drugs and preparations by various means, including but not
limited to the aforesaid media, for the purpose of inducing, and

which \yere likely to induce, directly or indirectly, the purchase of
sa.id drugs a.nd preparations in commerce, as "com1lerce ' is defined
in the. Federal Trade Commission Act.

PAR. 5. Among and typical of the statements and representations
contained iTi said advertisements disseminated as hereinabove set forth
are. the follmying:

QUALITY COX'lROLS

To a. lll'e continuance of superior CluaJity- which bas become s:vnonymous ,yith
the Zcnith name, a complete llodern laboratory is maintained for the prime

llUrpose of exercising exacting controls and assays. Frequent analysis of the
quality of ra'," materials used and s:vstematic spot checking of finished products
nssure the high standard of accuracy and reliability expeeted in Zenith
pharmaceuticals.

719-608--64--3
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ZEKITH LAPSULES (R)

* * Ii

TnlED DISIl'TEGRATIOX CAPSCLES
The Controlled Rate-Oi-Disintegration Capsule For 8 to 12 HoUls Of En:-n

Therapeutic Effect.
Deyeloped through long research by Zenith Laboratories amI ehccked through

intensive testing, LAPSULES offer the most reliable method of su tainjng an

('yen flow of medication. An even disintegration period of 8 to 10 hom' s as:'ures
a smooth therapeutic effect lasting up to 12 bours while a,'oiding the "highs" und
lows" often associated with other sustained-release Ineuicatiol1s.

llESEARCH &
CO:\ ROL LABORATORIES

A. fully equipped laboratory, including animal cages and experimental fluimaIs
supplies our clients with complete laboratory service.

PAR. 6. Through the use of said advertisements and others similar
thereto not, specifically set out herein , respondents have represented
and are nm". representing, directly and by implication:

1. By stating that they have "quality controF' and that they exercise

exacting controls and assays':: that they employ an adequate control
system.

2. That their timed disintegration cn psules:

(a) Disintegrate oyer a period of eight (8) to ten (10) hours.

(b) Disintegrate at an even rate.
3. That respondents : lauoratory includes experimental animals.
PAR. 7. The snicl advertisements ,,,e.rc and are misleading in material

respects and constituted , and nm\ constitute

, "

false. advertisements
as that term is defined in the Federal Trade Commission Act. 
truth awl in fact:

1. Respondents do not have an adequate control system.
2. Some of respondents : timed disintegration capsules:
(a,) Disintegrate in a significantly Jesser period of time than eight

(8) toten (10) hours.

(b) Do not disintegrate at an even rate.
3. Respondents : laboratory is not equipped ,yith experimental ani-

mals.
-\R. S. The dissemination by the respondents of the false tHIvertise-

ments, as foresaid , constituted and no''' constitutes ullf lir and decep-
tive acts and practices in commerce , within the intent ancl meaning of
the Federal Trade Commission Act

3I1'. jJo' ryman JJewis supporting the comphint.
Bernste1:n , Kleinfeld dJ AlpeT by AfT. Sheldon E. Bernstein of ,V ash-

ington , I), , for respondents.
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IXITIAL DECISIOX BY DONALD R. jUOORE, HEARING EXA)IINER

The complaint in this proceeding "\YfiS issued on June 15 , 1961 , charg-
ing respondents with violating the Federal Trade Commission Act
in connection "\\ ith the sale of food and drug products.

Subsequently, the corporate respondent and t\yo of the individual
respondents, Benjamin ",Viener and Harry ",Viener, together "\Yith their
counsel and counsel supporting the complaint., entered into an " ..'\grce-
ment Containing Consent Order to Cease and Desist.' That agree-
me. , dated J annary 3 , 1962 : was approved by the Chief : Diyision of
Food and Drug Advertising, and the Director, Bureflu of DeceptiY8
Practices, and submitted to the I-Iearing Examiner on .Tallllary 17
1962, under the provisions of Rule 3.25 of the Corllmission s H111es of

Practice for Adjudicative l::roceedings, issued :May G , In..,;'), as
amended.

The agreement identifies respondent Zenith Laboratories, Inc. , as
a corporation existing and doing bnsiness un(ler and by yirtue of the
b"\ys of Xew .rer ey, with its offce and principal place of business at
130-1;')0 S. Dean Street , Engle"\yoocl , X. r. It. further iclelltifies re-
spondents Benj amin ,Yiener and I-Iarry '''iener as offcers of the cor-
porate respondent : "\yho formnlrtte , direct. and control its acts and
practices, and whose addre s is the same as that of the corporate
respondent.

In providing for the dismissal of the complaint as to Thoma.s Baty,
individually and as an offcer of the corporate respondent , the agree-
ment recites that Thomas Baty had resigned as an offcer and severed
all connections with the corporate respondent before i sllance of the
complaint in this proc.eeding; that his present whereabouts are un-
knmvn; and that the complaint has not been served on him. These
allegations are supported by the affdavit of respondent Benjamin
,Viener , which has been attached to the agreement a exhibit A and
incorporated by reference.
Accordingly, in accordance with the recommendation contained in

the agreement , the .complaint is being dismissed as to Thomas Baty,
individually and as an offcer of the corporate respondent, and the
term respondents , as used hereafter, shall not include Thomas Baty.

Hespondents admit al1 the jurisdictional facts al1eged in the com-
plaint, and agree that the recorclmay be taken as if findings of juris-
dictional facts had been duly made in accorc1ance with such allega-
tions.

Hespondents waive any further procedural ste.ps before the hear-
ing e.xaminer or the Commission; the making of findings of fact or
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conclusions of law; and all of the rights they may have to challenge or
contest. the validity of the order to cease and desist entered in accord-
ance ',lth the agreement. All parties agree that the record on ,,-hieh
the init.ial decision and the decision of the Commission sha1l be based
shall consist solely of the comp1aint lncl the agrcmnent , including
the affdavit annexed as exhibit A; that the agreelnent. shall not

become a. pa-rt of the offcial record unless and until it becomes a part
of tho clecision of the Commission; that the order to cease and desist
as contained in the agreement , \"hen it shall have uecome a part
of the clecision of the Commission , shall have the samc force and
effect as if entered after fl full hearing, andmny be, altered , modified
or set aside in the manner proYi(lec1 for other orclers that the COln-

plaint herein may be used in construing the terms of the order: and
tha.t the agreement is for settlement purposes only and does not consti-
tute an admission by respondents that they haTe "jolated the law as
alleged in the complaint.

l-Ia,"ing considered the allegations of the complaint and the pro-
visions of the agreement containing the consent order, the HeRring
Exnmincl' is of the opinion that such agreement and oJ'der pl'o,"ide an
adequate basis for appropriate disposition of this proceeding.

Accordingly, the hearing examiner accepts the agrcement con-
taining consent order to cease and desist , and pursuant to its terms
makes the. follmying jurisdictional findings flnd enters the follov,ing
order:

FISDlNGS

1. Respondent Zenith Laboratorie, , Inc. , is a corporation existing
and doing business uncler and by Ylrtue of the laws of the State of
Nmy Jersey, \\'ith its offce and principal place of business located at
130-150 S. Dcan Street, in the city of Englcwood, State of New
J erscy.

Respondents Benjamin \Yiener flncl I-Iarry 'Viener are offcers of
the corporate respondent. They formulate, direct and control the acts
and practic.es of the corporate responclent. Their address is the same
as that of the corporate respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents. The complaint
states a Cfluse of action under the Federal Trade Commission Act
and this proceeding is in the interest of tho public.

ORDER

It 18 ordered That respondents , Zenith Laboratories , Inc. , a cor-
poration, and its offcers , and Benjamin 'Yiener and I-Iarry 'Viener
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individually and as offcers of said corporation , anll respondents rep-
resentatives , agents and employees , directly or through any corporate
or other device, in connection with the oftering for sale , sale or dis-
tribution of drugs or food do forthwith cease and desist , directly or
indirectly:

1. Disseminating or causing to be disseminated any advertisement

by means of the Vnited States mails or by any means in commerce , as
commerce" is defined in the Federal Trade Commission .Act , ,yhich

advertisement:
(a, ) Lses the terms "quality control" or " exacting controls , or any

other ,,-ords or terms of similar import or meaning; or
(b) Represents, directly or indirectly:
(1) That respondents have an adequate control system, or mis-

represents the nature or extent of the procedures used by them in the
manufflcture , preparation or distribution of drugs or food.

(2) That respondents ' timed disintegration ca.psules disintegrate
over a period of eight (8) to ten (10) hours , nnless such is the hct , or
otherwise rnisrepresents the tim8 periods or mannpI' in ,,,hich timed
disintegration capsules disintegrate.

(3) That respondents ' lnboratol'Y includes experimental animals.
2. Disseminating or causing the dissemination of any advertisement

by any means for the purpose of inducing or which is likely to induce
directl ' or indirectly, the purchase in commel'ce ftS ':col1lll1ercc" is
defined in the Federnl Trnde Commission Act , of drugs or food

, .

which
acb"ertisement contains nny of t.he terms or representations prohibited
in paragraph 1 hereof.

It';s fll-ther urdeJ' That the complaint be , and the same hereby is
dismissed as to Thomas Baty, individually and as an offcer of Zenith
I..aboratol'ies , Inc. , a corporation.

DECISION OF THE CO)BITSSION AXD ORDEn TO F1LE HEPORT OF CO::IPLL-XCB

Pursuant to Section 3.21 of the Commission s Rules of Practice

pllblishedl\lay G , 1955 , as amended , the initial decision of the hearing
examiner shan , on the 30th day of March 1962 bccome (he decision
of the Commission; and , accordingly:

It is ordered That respondents , Zenith Laboratories. Inc. , a cor-
poration , and Benjamin 1Viene1' and lIarry ,Viener, indiddllally and
as offcers of said corporation , shall , "\"1thin sixty (GO) clays after
service upon them of this order, file with the COlnmission a report in
"Titing, setting forth in detail the manner and form in "\vhich t,hey
11a, ve cornpljed with the order to cease and desist.
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Ix THE 11A'l'TER 01'

RAYEX CORPORATIOK , ET AL.

ORDER , ETC. , IX REG..\RD TO THE ALLEGED VIOLATION OF THE FEDER.\L TRADE

CO)DIISSION ACT

Docket 7346. Complaint , Jan. 1959-Dcaision, Apr. ;2 1962

Order requiring assemblers of sunglasses in Flushing, Queens, N. , to cease

representing falsely-as they did on shipping containers and on tickets and
labels affxed to the sunglasses-that the glasses contained lenses having a
diopter cUrYe of 6 and met the specifications and standards of the Unitcu
States Air Force or Department uf Defense; and to cease preticketing their
sunglasses with fictitious prices , represented thereby as the usual retail
sellng prices.

CO::IPLAINT

Pursuant to the prmcisiollS of the Federal Trade Commission Act
and by virtue of the authority vested in it by said -"Act, t.he Fedcral
Trade Commission , having reason t.o believe that Rayex Corporation
a corporation , and Ray Tunkel , I-Iarry Kramer, and ,Villiam .Jonas
individually and as offcers of said corporat.ion , hereinafter referred to
as respondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in tbat respect as follows:

P.:\RAGIL\PH 1. Respondent Hayex Corporation is a corporation or-
ganized , existing and doing busines." under the laws of the State of
New York. \yith its offce and principal place of business located at
133 30 37th Avenue, Flushing 54, Queens , N.Y. Respondents Ray
Tunkel, lIarry I\:ramer, and ,Villiam .J Ollas arc offcers of the cor-
porate respondent. They formulate, control nnd direct the acts

practices and policies of the. corporate respondent , including the acts
and practices hereinafter set out. The address of the individual
respondents is the same as that of the corporate respondent.

\R. 2. Respondents are now, and have been for some time, en-

gaged in the assembling, sale and distribution of sunglasses.
In the regular and usual conduct of their business, respondents

now en-use, nnd have caused said products , when sold , to be tl'iln
ported from their place of business in the State of )l ew York to the
purchasers thereof, many of whom are located in various other States
of tho United States.

Respondents maintain , and at all times mentioned herein have main-
taincd , a substantial course of trade in said sunglasses in commerce
as "commerce" is defined in the Federal Trade Commission Act.
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PAR. 3. In the course and conduct of their business, respondents
have made, and are making, deceptive and misleading statements
with respect to their products. These statements are, and have been
made on cartons and in sales brochures , counter display cards and
other promotional material supplied to jobbers, retailers and dealers
and also on tickets and labels affxed by respondents to such sun-

glasses prior to their sale and distribution as aforesaid.
Among and typical , but not all- inclusive, of such statements are

the following:

RASE
HARD (R) GLASS

OBRTIFIED
LE:\TSES

one pair GLASSES , FLYIXG PERSOX:\TEL
HIGH SPEED-CLEAR VISIOX
SPECIFIOATIO Xo. 8306-21200

COKTRACT o. 280412
LEXSES , GROUKD and POLISHED , THEREA TER HER:'\lALLY CCRVED

,IFGD. TO CS-79-0 SPEOIFICATIOI"S

PAR. 4. Through the use of the foregoing statements, and others
similar thereto but not spe.cifically set forth herein , respondents have
represented , and now represent, directly or by impEcation:

(a) That their sunglasses ,by reason of the designation "6 Base
contain lenses having a diopter curve of 6;

(b) That their sllnglasses described above as manufactured to CS-
79--0 Specifications meet the specifications and standards of the
United States Air Force or the Department of Defense.

PAR. 5. The aforesaid statements and re-presentatiol1s are false , mis-
leading and deccptive. In truth and in fact, (a) the sunglass lenses
designated by respondents as " 6 Base :' do not have a diopter curvature
of 6; (b) the sunglasses described by respondents as "yIFGD. TO
CS-79--0 SPECIFICATIONS" do not meet the specifications and
standards of the United States Air Force or the Department of
Defense.

PAR. 6. In the further course and cond uct of their business, respond-
ents have made, and are making, deceptive and misleading representa-
tions with respect to the prices of their sunglasses. Respondents at-
tach , or cause to be attached, to certain or their sunglasses, labels or
tickets upon ,yhich various prices are printed , thereby representing,
directly and by implication , that sllch prices are the regular and usual
retail prices for said sunglasses. In truth and in fact, the said pricps
are not the regular and usual retail prices ror said sunglasses, but are
fictitious and exaggerated prices.
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PAR. 7. Respondents also purchase and resen sunglasses manufac-
tured in Japan. In cOlinection with the sale of certain of said sun
glasses of J apanesc manufacture , respondents do not clearly and con-
spicuously disclose by markings or labels on the product that said
sunglasses were manufactured in Japan.

PAR. 8. There is a preference among a substantial number of the
purchasing public for products manufactured in the United States
over those manufactured in Japan. The aforesaid practice of the rc-
spondents as described in Paragraph Seven , of failing to clearly and
conspicuously disclose that said sunglasses were manufactured in
Japan, has the capacity and tendency to create the mistaken and

erroneous belief among purchasers and prospective purchasers that
saiel snnglasses are of domestic origin.

PAR. 9. By furnishing to jobbers, retailers and dealers the cartons
sales brochures , counter display cards and other pr01llotionalmaterinl
and preticketed , labeled sunglasses , and by failure to clearly and con-
spicuously disclose the foreign origin of their sunglasses , as aforesaid
respondents provide to such jobbers , retailers and dealers means and
instrumentalities through and by ,,,hich they may mis1eflc1 and deceive
the purchasing public.

PAR. 10. In the eourse and conduct of their bLlsiness respondents
are in direct and substantial competition with corporations , firms and
individuals engaged in the manufacture , sale and distribution of sun-
glasses in com1nerce.

\IL 11. The use by the respondent.s of the aforesaid false , mislead-
ing and deceptive statements and representations has had , and now
has, the capacity and tendency to mislead and deceive members of the
purchasing public into the erroneous and mist.aken belief that such

statements and representations ,,' ere , and are , true and into the pur
chase of substantial quantities of respondenis ' products because of such
erroneous and mistaken belief. As a result thereof, substantial trade
in commerce has been , and is being, unfairly diverted to respondents
from their competitors and substantial injury has bee.n done to com-
petition in commerce.

m. 12. The aforesaid acts and practices of respondents, as herein
alleged , were a.ncl are, al1 to the prejudice and injury of the public and
of respondents ' competitors and constituted , and now constitute , un-
fair 1nd deceptive acts and practices and unfair Ilwthods of competi-

tion , in COl11lcree , within the intent and menning of the Federal Trade
Commission Act.

.111'. J! orton .Ye. mith for the Commission.
Jh. Gilbert /011 l"en1, 1" nz. of Orange for respondents.
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IXITIAL DECISIOX BY EDGAR ..L BVTILE . I-fEARING EXA1\UNER

Respondents are charged in the Commission s complaint issued all
January 0 , lD59 , with haying made frllse, misleading and deceptive
state.Tlcnts 1\"ith respect to their sunglasses in the conc1u t or their
bnsines

(a) in that they designated their sUl1g1ass lenses as "6 Base" when
t.hey did not have a diopter curnlture of 6;

(b) in that they described their sllnglasses as "manufactured to
Specification No. 8306-21200 , Contract No. 290412" and that respond-
nts ' sunglasses diclnot meet. the spceificnt10ns and sbulClarcls or the

G nited Statcs Air Force or the Departmcnt of Defense;
(c) in that they did not dearly and conspicuously disclose by

markings or labels on their sunglasses that such sunglasses were
manufactured in .Japan:

(d) in that. they engaged in the practice of using Hctitious price
ickets in connection \yith the labeling and advertising of their sun-

g1nSSl'S; all of the foregoing in violation of the Federal Trade Com-
mission Act.

At the conclusion of the presentation of evidence a,nd testimony
by cOll1 el snpporting" the complaint, on respondents ' motion , charges
herein numbered (b) and (e), abore, were stricken from the com-

plaint by order of the hearing examiner dated ::Iarch 9 , 1960 , because
of the insuffciency of the evidence to establish a prima facie case.
On motion of counsel supporting the corn plaint the hearing examiner
in his discretion , by order d lted April 18 , 1960 , permitted a reopen-
ing \rith respect to (b), above , t.o permit counsel in support of the
complaint to adduce additional evidence.

Hespondents answer is essentially a general de-nini of the charges
of deception.

Following hearings on the issues and pursuant to leave granted
by the hearing examiner, proposed findings of fact and conclusions

and proposed orders were filed by cOllnsel in support of the com-
plaint and counsel for the respondents. Oral argument was had
thereon on :.1a1'ch 23 , 1961. The examiner has carefully reviewed

and considered the proposed findings Hnd briefs , the replies thereto
and oral argument of connsel. Proposed findings which are not
herein a,doptecl , either in the form proposed or in substance, are
rejected as not. supported by the record or involving immaterial
ma tters.

Upon the entire record in the case the hearing examiner makes the
following:
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PINDIXGS OF FACT

1. Respondent Rayex Corporat.ion is a corporation organized
exist.ing and doing business under the la,ys of the Stat.e of XCiV York
"'lth its offce and principal place of business locatecl at 138-30 37th
Avenue, Flushing 54, Queens Y. Respondents Ray 'runkel , Harry
ICramer, and ,Villiam .Jonas are offcers of the corporate respondent.
They formulate, control and direct the acts , practices and policies
of the corporate respondents , including the acts and practices herein-
after set out. The address of the individual respondents is the same
as t.hat of the corporate respolldent.

2. HespondEmts arc nmv, and have been for some time, engaged in
the assembling, sa.le and distribution or sunglasses. In the regular
and usual conduct of their business , respondents now cause, and ha ve
caused, said products, when solel , to be transportecl from their place
or business in the State or New York to the purchasers thereof , many
or whom H,re located in various other states or the L'nited States.

3. In the course and conduct or their business, respondents h lve

made deceptive and misleading statements with respect to their prod-
ucts. These statements have been made on containers and boxes in

which respondents' sunglasses are shipped to jobbers, retailers and
dealers and also on tickets and labels affxed by respondents to such

sunglasses prior t.o their sale and distribution to such jobbers , retailers
and dealers.

Among and typical , but not all incJusiYe , or sllch statements are
the following:

ENSES

BASE
HARD (R) CLASS

CERTIFIED
LENSES

one pair GLASSES , FLYIXG PERSOXXEL
HIGH SPEED-CLEAR YISIO;\
SPEcn ICATIOX Ko. R306-21200

COK' l'RACT O. 290412

GROUND and POLISIUJD

, '

l'HEREAFTER
CURVED * * *

TIIEJUIAI.

1 In Pederal Trade Commi8sio11 Y. Stanr/ard E(7ucntion So('iril/. 302 17. ::. 11 . the

Supl' eme Court held that offcers , d.lrectors or stockholders of II corporatiun mfi,\' be included
in Ii Commission order to cease antl desist when necessary fO!' such order to be f!lJly
E'ffectivE' in preventing the unfair practice found to f'xj t. Subseq!lent to that deeif'ioD

the courts have repeatedly hdd that H.1l offcer of n corporation who if' responsihle for
initiating unfair tnioe practices or who jJelrticipates In il1r use of lIch practicPf' 1111,\.

propprly be included In the order in h1s IneJjddual capacity. Internationol Art. CO. 

Federa! TJ'ar/e Commission 109 P. 2d 393; Seo/ o/le CO. Y. Federal Trade Commission J 35

f'. Zd 676; Pal , A ustin .I Lipscomb, 1110. "V. Fedej.al Trade Comu1188io1J 142 I' . 2(1 4:n;
Steelco Stainless Sled, Inc. v. Federal Trade Commission 1S7 F. 2d 693: Consumer

Sales GOl"p. v. Perleral Trade CommissiolJ 198 F. 2d 404.
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4. Through the use. of the foregoing statements respondents
represented directly or by implication:

(a) That their sung1asses by reason of the. designation " 6 Bilse
contain lenses having a diopter curve of 6;

(b) That their sunglasses, flying personnel described above as
manufactured to Specification Xo. 830G-21200, Contract No. 290412
meet the specifications and standards of the United States Air Force
or the Department of Defense.

5. The statcments a-nd representations hereinbefore set forth we1'e

false, misleading and deceptive. In truth and in fact, (a) the sun-
glass lenses designated by respondents as "6 Base" do not have a
dioptic curvature of 6; and (b) the sunglasses described by respond-

ents as glasses , flying pe1'801111e1 . . . Specification No. 8;106-21200
Contract No. 290-112, do not me.et OJ' comply with the specifications
and standards of the United States Air Force or the Department of
Defense.

6. In the further course and conduct of their business, respondents
have made deeept.ive and misleading representations wit.h respect to
the prices of their sunglasses. Respondents attached to certain of

their sunglasses , labels or stickers upon which variollS prices were
printed, thereby representing, directly or by impJic.ation, that such
prices were the regular and usual reta.il prices for their sunglasses.
In truth and in fad , said prices ,yere not the regular and nsnal retail
prices for respondents ' sunglasses but weTe fictitious and exaggerated
pnces.
7. By furnishing to jobbers, retailers and dealers the cartons

marked " Jying Personnel with specification and contract nmnbers
a.nd the preticketed and labeled sunglasses , indicative of price and "
Base ' precision , respondents have provided to s11ch jobbers , retailers
and dealers means and instrumentalities through and by ,vhich they
may mislead and deceive the purchasing public. 

8. In the course and conduct of their business, respondents are
in direct and substantial competition with corporations, firms and
individuals engaged in the manufacture, sale and distribut.ion of SUIl-

ghlsses in Gammerce.
9. Hespondents purchase for resale sunglasses manufactured in

Japan. In connection with sueh sale of certain of slid slInglasses of
Japanese manufacture, rCBpondents do clearly and conspicuously dis-
close by markings or labels on products that sunglasses " el'e 11anu-
fa.cturecl in .Japan.
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CO::BfEXTS REL.Yl'VE TO FINDINGS

L In connection with the issue RS 1.0 whether or not the sungla.sses
represented to be "6 Base" are in fact "6 Base " the evidence does

not disclose as indicated by counsel for respondents that the Com-
mission s 'witnesses were experts in the opht.mhnic or eye corrective
profession Rncl thflt their opinion or required precision uncleI' the

tcrminology "6 Base ' must necessarily YHl'Y from the opinion of the
respondents ' experts who "-ere engaged in the. manufacturing of sun-
glasses. Aceorcling to the respondents ' counsel , the opinion of the
experts in the manufacturing of sung1asses should prevail. As the

evidence judientes, the experts in the ophthalmic profession t.estified

() Base:' lens shonld be required to haye fl curnltnre of 6 diopters or
a (i- dioptric cnrnltnl'C

, -

whereas the experts in the SlU1gJaSS or n011-

ophthalmic indust.ry testified that 6 Base merely means a lens manu-
faetured on a 6 Base tool cyen though at points it may measure

diopters only. Counsel for respondents also emphasize the fact

that there arc c1ilIerent standards under the Trade Practice Bules

for the ophthalmic industry and the sunglass industry. These argu
ments Q\"erlook the fact that the respondents ha,'e imputed precision
equivalent to that recognized in the ophthahnic industry in repre-

senting that their sunglass lenses are 6 Base. If a misrepresenta-
tion IH'.re not. intended to indicate 6 Base precision , there ,youlcl be

no point in so identifying the lenses. It. is elemental that a purchaser
is interesterI in representations ns to the quality of the product he
buys and not. as to the repres(mtations concerning the t.ype of equip-
ment (i, , a 6 Base tool) used in its manufacture. Ieasuremellt of

the len::es sold by the respondents indicates they do not have a 6-cliop-

tel' cnryature throughout nnd that , therefore, their precision is
misrepresented.

2. ,Yit,h respect to the issue in,-olving whether or not there is a
misrepresentnt.ion that the respondents' sung1asse,s meet the stand-

anIs and specifications of the United States Army, Air Force and
Departme,ne of Defense , an expert testified that respondents ' sun-
glasses hnTe not. met the specifications of the Air Force and Kavy
Department, in their entiret.y during and after 1948. The opinion
was premised upon one sale of snnglasses only. Respondents , in this
connection , urge that the Commission has not examined a representa-
tive group of slmglasses and that expert opinion with regard one pair
of sunglasses sold is not proof tJlrt the specifications lS represented
IUlTe not been normally met.
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The c\- idence is unequivoca.lly clear , hO\\'o\Y o1' , that the Commission
exhibit, the pair of sunglasses in question , was sold by the National
Hetail Stores on or about l\Iny 15, 1958. The evidence is equally
elear that the proof adduced in the Commission s case docs not estab-
lish that the sunglasses were sold by the respondents or placed on
the market by them upon flny specific elate. Nevertheless, it is rea-
sonable to infer that the sunglasses in question

, \\'

hich were sold in
the retail market in May 1958 , ,,ere made available for sale in that
mnrket ,Yithin the period cont.emplated by the complaint. It would
seem unreasonable to conclude that the slmglasses in question would
ha VB been in the store of the X ational Outlet Stores for a period in

pxce.ss of ten yertI's uefore being sold in the retail ma.rket., in the
ause,nee of e\ idenee to the cont.rary.

esponde,nts had Lhe opportunity of going fonnucl with the evi-
deuce, to establish , if thoy conlc1 , that the sunglasses hich lutye been
iclentified as their snnglasses, ,yere not representative of their pI'od-
net or ,yore not lTwTkctecl by thom during the period contemplated by
the compJnint , cont.rary to th( reasonaiJle inference which nllst other-
,Y1Se be dra,yn from the edclpilce now before the hearing examiner.
I-Iowcver , they elect eel to rest their Case without the adduction of such
c,Tidence.

It is ,yell established that the trier of the focts may draw all rea-
sonable inferences and deductions from the evidence adduced. Oald-
'!cell v. , Pa. 30 F. Supp. 308 a/!inned , CCA , 114 F. 2d
995, 32 C. S. 1130, 31 Sec. 1044 citing 18 states following this
doctrine. See also Republic A'viatio' n Oorp. v. R.lJ.. 324 U. S. 793
as quoted and follmvecl in Radio Offce!',\ Y. LV. L.R. B. (1954), 347

U.S. 17 , '18-40; also G. v. Pacific States Pape?' ,C, Trade Assn,
(1927), 273 U.S. 52; Bi' own Fence lVi,' c 00. v. O. (C. A. 6

1933), 64 F. 2d 9:14; E. F. Dre1v 00. , Inc. v. 235 F. 2d735.
A reasonable inierence 18 as t.ruly 8y iclencc as the matter 011 which it
is based, and is not l lnere presumption or guess. St-ckling v. Ohi-
co.'o IU. 

&; 

R. Ry. Co. 2'17 ,,:\Y. 642 (Iowa) ; Hodq,.on Y. Biqelow
7A 2d 338 (Pa.

Indeed , it is the duty of the trier of the facts to give ronsidera-
ion to aJI inferences and deductions ,,,hieh may properly be elnnvll.

8:2 C. S. 1131 , Sec. 1044 ote ('0. In determining whether or

not inferences may be drawn from certain fa.cts the conclusions and
tests of every da.;T experience must control the standards of legal

logic. Wigmore on Evidence (2nd Edition) VoL J , Sec. 27 , p. 232.
As regards the SftlT8 issue , respondents also contend that the lan-

guage identifying the sunglasses by speeif-ication and contract llmnber



672 FEDERAL TRADE COMMISSIO:\T DECISIO

lnital Decision 60 F.

does not. impute an Armed Forces specification or contract number
since no refe.rence is made to personnelllsing them except flying per-
sonnel. I-Iowever , the hearing examiner is of the ,.ie\"l that the com-
bination of flying personnel specifications fllcl contract numbers does
reasonably infer that the product is Armed Forces surplus since snch
surplus has been similarly rLdvertisecl nationwide so that. the public
have become accustomed to associating such language with the sale of
Armed Forces surplus. Offcial notice is taken of the public cogni-
zance in this respect.

3. ..\.8 regards the issue of price ticketing at a fictitious price , the
record discloses that a wholesaler testified that it sale of sunglasses
with a sticker thereon of $;1.95 ,YflS purchased by him from the re-
spondents. He further testified that he paie! $9 a dozen for these
glasses and sold them to retailers for $H,.40 a dozen , and that the gen-
eral retailer sold his gJasses for roughly $2.50 per pair. It was the
furt.her testimony of this witness that he requested this markup in
price ,,'hich request was honored by Rayox. He furthcr testified that
respoudents had affxed these prices to lenses ,me! that he had affxed
nothing thereto.

Another witness testified t.hat he bought sungbsses from it Xational
Outlet Store , in I1artford, Connecticut , and that there 'yas a sticker
attached to the lens marked $7. , among other things , which was
affxe.c1 the-reto when he purchased the sunglasses. He further testified
he paid therefor $3. , $2.98 plus 91 tax. The price paid was sup-

ported by a receipt which was received in evidence.
The foregoing proof appears to establish prirna facie evidence oT

the fact that the manufacturer s ticketed price is not the usual and
regular price in the sense that the price pattern as evidenced inc1ie ltes
the nonexistence of a usual and regular price. Uncler these circum-

stances, unless explained by the respondents in going forward with
the evidence , which they faiJed to do , it wouJd appear that the price
tickets provided by the respondents are meaningless and if so, ficti-

tious. This inference is nonetheless reasonflble because there is a

growing 11umber of discount houses in the lnarket place which sell
at less than the manufa,cturer s ticketed price. The effect of this in-
ere,asing-Iy competitive market for goods that appea-r to be sold at
reduced prices may in and of itself have caused manufacturer s pre-
ticketing at a specified price to be.come misrepresentative of a regular

and usual price. 1-1owever, the intention of the manufacturer is not
an issue, The real issue ,vould seem to be whether or not the lnanu-
faeturer s indicated price is a misrepresentation in substantial seg-

ments of the market where it is usually and regularly not the adopted
retail price. See Iiousehold Sewing lJiachine 001npany, Docket 6148

52 FTC 250; The Orloff Company, Inc. Docket 6184 , 52 FTC 709;
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The Clinton 1Valch C01nJ)(tny: FTC Docket 7434, nnd The BaltimoTe
L"f!g(lge Oo)"pany, FTC Docket 7683.

CONCL VSIo.:"TS

1. The use by the respondents of the aforesaid false , misleading
and deceptive statements and representations has had , and no,,, has
the cflpacity anel tendency to mislead and deceive me.mbers of the
purchasing public into the erroneous and mistaken belief that such
statements and representations ,yere, and are, true and into the pur-
chase of substantial quantities of respondents ' products because of
such erroneous and mist.aken belief. As a result thereof, substantial
trade in commerce has been, and is being, unfairly diverted to re-

spondents from their competitors and substantial injury has been
done to competition in commerce.

2. The aforesaid acts and practices of respondents , as hereinabove
found , are all to the prejudice and injury of the public emd of re-
spondents competitors und constitute unfair and deceptive a.cts a.nd
pl'lctices and unfair methods of competition, in commerce , within
the intent and meaning of the I; ederal Trade Commission Act. The
fo1Jowing order shall therefore issue:

ORDER

It -i8 o1'lered That the respondents , Rayex Corporation , a corpora
tion, and its officers, and Ray Tunkel , Harry ICramer, and \Villiam
Jonas, individually, and as offcers of said corporat.ion , and respond-
ents ' agents , representatives and employees, directly or through any
corporate or other device, in connection ,v1th the off'ering for sale

sale or distribution of sunglasses , or any other merchandise , in com-
merce, as "commerce" is defined in the Federal Trade Commission
Act , do forthwith cease and desist from:

1. Representing, directly 01' by implication:
(a) That their sunglass lenses lm-ve a given dioptic curve unless

u('h is the fact; provided , howBver, that in the case of ground and
polishBd sunglass lenses a tolerance not to exceed minus or plus

th diopters in Hny meridian and a clifl'el'ence. in power between any
t,yO meridians not to exceed %o th diopter and a prismatic eflect not to
exceed Ysth diopter shed! be allowed.

(b) By preticketing, or otherwise, that a certain amount is the
regular and usual retail price of merchandise , when such amount is
in Bxcess of the price at which such merchandise is usually and regu-
larly sold ,It retail in a substantial segment of the market.
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(c) That their sunglasses, or the lenses thereof, meet or comply
with the specifications and standards of the 1:nited States Air Force
01' Department of Defense.

2. Placing in the hands of jobbcrs, retailers , dealers and others
means and illstnnnentalities by and through which they may deceive
nnd mislead the purchasing public eonceruing the lllBl'chandise in
the respects set out in paragraph 1 , above.

It is furtheT o1'lered That the charges set forth in paragraph 7
llucl paragraph 8 of the COllunission s complaint, are herein and

hereby dismissed as provicled in the hearing examiner s order of

l\Iarch 9 , 1060, since the evidence discloses the national origin of the

respondents ' sunglasses has not been misrepresented by the
respondents.

orIXIOX OF 'rIlE CO::\1UISSION

By EL IAN 001n7nisgioneT: 
This is an appeal by respondents from a hearing examiner s illitinl

decision t.hat t.hey hnve violated Section 5 of the Fe.dcral Tr,lcle Com-
mission Act (38 Stat. 710 , as amended , 13 V. C. 45) by making cer-
tain false and misleading repl'esentntionsin connection ,," it.h the sale
of sllnglass(;.s ,vhich they manufacture and distribute.

'\Vhile sC\-eral issues are raisell , the one most strongl)' contested
has to do \vith the legality of respolldents practice of ::prcticketing
the sunglasses \yith labels or stickers bearing printed prices. The
hearing" examiner found these price tickets to be unlawfully mis1ead-
ing in that. t.hey conveyed the impression that the stated prices were
the regular and usual retail prices for the sunglasses when in fad
tbe price patteI'll as evidenced indicates the nonexistence of a nsnal

nnd regular price. UncleI' these cireul1stances

, * ,

, * it ,vould appear
that the price tickets provided by the respondents are meaningless
and if so, fictitious.:' (Initial Decision , p. 672) The Commission
ndopts this finding as substantiatpd by the e,'idence.

Pretic.keting, as it has come to be eaned , is the practice whereby
manufacturers and distributors attach to their goods distinctive labels
or stickers , bearing prices and other information, prior to passing

1.hem on to the dealers ,,,ho sell to the general public. The flbun
dance of recent Commission cases dealing with varying aspects of the
practice indicates that jt is prevalent in m11ch of the economy.l Its

t See, ) Baltimore LII.rgage Co. 

y, 

Federa1 Trude Commission Ko. 80S::, C. .-. 4, ),' o'\. 7
19G1; Clinton Watch Co, \" Fcrlemr Tnule COlimission 291 F. 211 838 (C. -\, 7),
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sig11ificance depends on the factual setting into ,,,hich it is introduced.
The danger inherent in price preticketing is that, ,,,hate\-er other

purpose it may SelTe , it gi ,ces many consumers the impression that
the stated price is the retail price gtmerally prevailing in the area.

Everyone loves , and hopes to find , bargains. It is this universal
human trait ,,-hich is exploited by the practice of iictitious pricing,
,yhateyer its form. In George s Bad-Io Te1e' vis-ion Company, Inc.
Docket 81: decide(t .January 1D , 1D62 , 'lye heJel that " The rcpresenta-
tion ; Ifr s Sug. List creates the impression that there is a usual

and customary retail price for the product in the trade area , and that
that priee is the specified ' .'Ifr s Sug. List' price. " (Opinion , p. :3)

The record there shmyed that ;; the products in question ,,-ere being
,yidely sold in the trade area at a variety of retail prices significantly
lmn r thfln ' the " l\Ifr s Sug. List" price. (Ibid. Accordingly, the
Commission found that the public had been misled.

There is, of course, no cOI1\-cntion requiring manufacturers and
distributors t.o use preticketing as a means for "suggesting" resale

prices to their dealers. They could as ,ycll simply enclose a list of
suggested prices with each shipment. That procedure ,yould involve
no possibility of thc sort of decept.ion with ,,,hich 'lye arc here con-
cerned , assuming tliat the price list information ,yas llot passed on
to the public. Such cond uet ,yould not necessarily be jmll1l1le from
scrutiny under othcr statutory p1'O\-isions regulating bnsiness activ-
it.y. For example, it might. in somc circumst.ances suggest the 8xist-
nce or illegal anti-competitive pricing conditions in t.he industry.
But ordinarily there ,yould be no occasion to question snell a practice
on the ground that it is deceptive.

Howcvcr, when resale prices supplied to dealers-whether through
preticketing or some similar practice-are made public, the con-
sequences may vary cOllsiderably. It may be , for example, that the
industry in which the practice is undertaken is characterized by price
rigidity or uniformity. That is to say, all dealers in a particular
product may be content to sell at the same price. If a, manufacturer
or snch a product pretickets it at ,, hat is in fact the uniform retail
price in the area , he is not engaging in false or misleading pricing.
Of course , rigidity and uniformity or price may make preticketing
even more suspect as a, manifestation or some form of illegal restraint
or trade, but in sueh circumstances the practice is not vulnerable as

deceptive to consumers.
.: different problem is presented by an industry in ,yhich the manu-

facturer habitually labels his product at a given price and his dealers

Compare g" United States v, POI. lie, Davis Co" 362 U, S, 29,

718- GO::)-64.
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in 1t trade area , or many of them , just as habitually market it for
snbstantia1Jy less. This is the context of classic "fictitious" pricing.
In sHch circmnstances, the preticketing s tendency to deceive, and

hence its il1egality, are settled matters. As the court stated in Clin-
ton lFatch. suprrt note 1 , fl case in\'olving factory preticketing of
\yate-hes at a price substantially in e-xcess of the "normal" retail price:

Preticketing at fictitious and excessive prices must be deemed to have the
tendency of deceiving the public as to the saYings afforded by the purchase 'Of

fl prodnct thus tagged as well as to the yalne of the product acquired. Peti-
tioners ' practice places a lleallS of misleading the public into the hands of those
,yho nltimatel;\- deal with the consumer. otwithstanding the preyalence of

these practices and the familiarity there\vith aIlong members of the trade.
these actiyities are proscribed to protect the interest of the public. Federal
Trade COlilllission v. lVinsted lIosieru Co. 238 U. S. 4 , 494, (1922).

:\li reIJl' Pf'entatiolJ as to the retail value of llcl'ch.'lHlise by means of an at-
tached , fictitiou.;; price and deception as to savings afforded by the purdmse
of the product at a substantially lower price than that indicated thereon con-

stitute nnfair methods of competition. Niresk In.dustries , Inc. v. Federal Trade

C01nrnission 278 F. 2d 337. 340 (7th Cir. 1960), cert. npnied 364 CS. 883; Har-
am Distriblltor. . Inc. v. Federal 'lrode Commission 63 F. 2d 396, 3m (2d

Cil' , 1D D). 291 F. 2d , at 8,10.

In such a situation there is a substantial likelihood of deception

,,,hether the dealers resell the product to the public at a uniform
lower price or at a widely varying range of Imver prices. Since the
preticketed price is not in fact the usual 01' reg-ubI' price generally
pre\Tailing in the area , the public may be lnislecl. III appraising the

c.apacity of a business prflctice to deceive and mislead, it is not the
nnderstanding or purpose of the manufacturer or distributor or dealer
that is of critical importance; rather, it is the public impression created
by that practice. And , so far as many members of the public are
concerned , the impression made by preticketing is that it is the manu-
facturer s indication of the approximate retail value of his product

, his representation that this is ,vhat it should and generally does
sell for in the sales area.

The manufacturer or distributor who provides his dealers -with a
spurious indication of a normal and generally prevailing price places

F.. rJ.. Koch Y. Federal 1'1' a(/e CrJ1unis/Jion, ::06 F. 211 :ill, 319 (C. A. 6) ; P. Lorilanl

Co. Federal Trarle Commission 186 F. 2c1 52 , 58 (C. A. 4) ; Cha/ les ot the Ritz Distrilm-
tors Corp. Y. Pederal Trade Commission, 143 F. 2d 076, 679 (C.A. 2).

The Commis;clon 80 tind!; in the di;:charge of its duty to make the neCe8Hl.ry factnal
determination of the impression on the public that al1vertislng creates. See, , Niresk
Indlllltries, Inc. 

\" 

Fer/eral Trurle Commi. 8ion 278 F. 2c1 337 (C. A-. 7) ; Kalwajtys 

Fer/eral Tn/rle Commi sion 237 P. 2d 654, 656 (C. A. 7) ; Rhodes Pharmacal CO. Y. Per/eraZ
Tmr/c CO!/!)i, si(jn 208 F. 2d 382 (C. A. 7).
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in their hands a ready-made instrument of deception." If the buyer
believes-as the proticketec! price may wellleac! him to believe-that
that is the going price generally being eh-arged for the produet, he
will be forestalled from seeking it at a lower price elsewhere. The
dealer cnn thus induce the COllSUHlCr not to shop among his competi-
tors for a bargain. Obviously, both consumers and competitors are
thereby prejudiced.

Viewed in the light of these general principles, respondents : pre-
ticketing practice is clearly illegal. At the requests of S011e eustomers

t.hey aflx price stickers to the lenses of their sunglasses. These
stiekel's contain in prominent letters the word ': Rayex ' (the name
of respondent corporation) and a price (e. $4.9,5, $7. 05), as well as
a brief set of cryptic abbreviations in much smaller print. Respond-
ents freely admit to putting different price tags on different pairs of
the same quality sunglasses. They assert that this merely reflects the
diJ1'enmt priers that different dealers eRn obtain for the glasses , because
of differences in competitive situations.

To illustrate , one type of sunglasses in evidence is marked $4.95.
This type , it is said , was very popular on J\Iaclison A venue in N ew York
City for a time, and shops in that area could in fact get S4.D5 for them.
A retailer located elsewhere in 1:Ianhattan might be able to obtain
only $2.95. Or, to cite. another example described by respondents
counsel , a pair of sunglasses that could command as much as SID.
in a shop located in the 'Yaldorf-Astoria Hotel might bring only

82.95 in a drugstore on Times Square. In each instance, respondents
would charge their distributors the same price Lor the same type of
glasses. Only the retail-price tags placed on them were different.

It should be apparent , on this state of facts, that respondents ha.ve
aided and abetted in a deception of the public. They are providing
the high-priced dealers with a deceptive crutch upon which to cllrry
the.ir goods to market. Respondents stressed the. fact that the
'Yaldorf- Astoria shop and the Times Square drugstore are not ill
competition. Assuming this to be true, a major factor in eliminating
any chance of competition between them is respondents ' preticketing
practice. By affxing stickers with different prices to accommodate
cliff' erent retailers , respondents give prospective buyers two false and
misleading impressions: first, that the Hayex price tickets on the
same product are the same throughout the area; and second , that the

5 See Fedcral Trade Commission v. Winsted Hosiery Co. 58 U. S. 483: Baltimore Lug-
gage, 1J1Ipra note 1; C. lIow(!rtl Hunt Pen Co. Federal 1' r(/rle Commission 197 F. 2d ':27a
(C. 3).
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preticketed price is actually the prevailing retail price in the area.
In a market not characterized by a llllifonl1 price level for the product
price preticketing, as respondents have engaged in it, is inherently
deceptive and Inisleading within the meaning of Section 5.

Additional evidence of record supports the examiner s finding that
respondents engaged in fictitious pricing.

First" there is the fact that one pair of sunglasses, appearing as an
exhibit in the record , was purchased by a Commission investigator
for $2,98 plus $.09 tax , despite having. been pretlcketed by Rayex at
$7.95. Even more damaging is the testimony of Mr. Milton Spielman
a longtime wholesaler of sunglasses. 311'. Spielman testified that he
bought one type of Rayex sunglasses for $9.00 per dozcn and sold them
to retailers for $14.40 per dozen , i. , $1.20 per pair. He stated that
he knew that :' these particuhLr glas es sold anywhere between $1.98
$2. , ,md , , . $4.95. \Vhen asked what the "general trend" of prices
for these glasses was , he replied "the two-and- haH-dollar mark."
Yet these slUlglasses were preticketed by Rayex at $4:.95.

1111'. Spielman further testified that Hayex would preticket its sun-
glasses 'with the price that he , a ,vholesaler, requested. 1-Ie also stated
that he expected many of the glasses to sell for less than the pre-
ticketed price, and , signiIimmtly, that he haclno control over the ulti-
mate price his retailer customers actually charged for them. In a
market of the sort involved in this case-in which different dealers
sell the same item at widely disparate prices-respondents may not so
casually and indifferently place a tool of deception at the disposal of
dea.lers eager to promote the 111yth that they are gi,'ing customers a
discount bargain.

III
Tw-o other types of representations by Rayex "ere found deceptiye

by the hearing examiner. They appear in statements mnde on con-
tainers and boxes in which the sunglasses ,yere shipped and on tickets
and labels affxed to the glasses by Rayex. Typical of these state-
ments -are the following:

BASE
HARD (R) GLASS

CERTHIED
LENSES

one lJair GLASSES , FLYIJ'G l'ERSOXNEL HIGH SPEED- CLEAR VISIO:\T
SPECIFICATIOX J'O. SSOG-21200

TRACT 1"0. 290412
Ll'

~~~

, (THOC D A D POLISHED , THEREAFTER THER:.\ALLY
C!JRYED . . .
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The hearing examiner found that , by these descriptions of their prod-
ucts, respondents were representing, directly or by implication , (1)
that their sunglasses conta.in lenses having what is known in the
trade as a diopter curve of 6 , a. precision designation for lenses, and
(2) t.hat certain of their sunglasses met the specifications or stand-
ards of the united States Air Force or Department of Defense. The
examiner further found that neither of these representations ,,'
true.

Respondents ' exceptions to these rulings may be quickly disposed
of. Tho gist of their argument as to the representation of "6 Base
precision is that, since the sunglass industry and the optical industry
a1'O not congruent, the hearing examiner should have rejected the
testimony of expert witnesses from the latter industry in fa' or of the

less exacting sta.ndards postulated by respondents' expert witness

from the former. "\Yhile the 1 wo industries may be distinct for some
purposes , it does not follow that they are different in every respect.
Tho existence of a.rea,s of total differentiation bebveen the. two in no

,,'

ay refutes factual showing oJ $lre,as of overlap. ",Vhatever mean-
ing "6 Base" may have for a manufacturer of sunglasses , it also carries
ophtJudmic connotations. The term is thus susceptible of two inter-
pretations , one having a meaning, in terms of standards of precision
totally at yarim1CP, ,"dth the actual degree of precision of respondents
lenses. In this state of fads , respondents ' use of " G Base" must be
judged deceptive.

)loreove1' , the danger that the c1ccepti,- , rather than the correct

inference wil1 be drawn by prospective plu'chasers seems real and
substantia1. In ophthahnic nsage

, "

6 Base ' means lmying f1 cnrnlture
of G eliopters. Respondents counter-definit.ion , to bE applied only to
sunglasses, is that "6 Base" means merely made on a " 6 Base" tool
regardless of vnriance of the lens from a. "6 Base" curve. But obvi-
ously, as the heftring examiner pointed out, the buying public is in-
terested in representations as to the, quality of respondents ' lenses , not
as to the instrument upon 'which they are made. The likelihood that
the consumer will read respondents ' precision representations in 

sense truJy useful to him- , as having reference to the glasses

rat.he.r thnn to the equipment used in their manufacturc-is cons1ller-
ablc. Hence , the capacit.y of these representations to mislead the
pnblic is clear.

(; See Rhodes Pllo/"/Jlucal Co. v. Fedeml Trade CommissiOJi, 208 F. 2d 1R2 (C. A. 7) ; FortI
JlutiJr Cu. Fedcrrll Trade Commi.ssioJ!, 120 F. 2d 175 (C, .;. 6), cert. (jellied. 314 LS. 6G8.
Cf. , Ullitc(l SIMes v. Ninelv-Fil' e flarJ"els (J10re or Less) .tUeljerl Apple Cider FinqJflr
2GG U. S. 438, 4-2-443.
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Respondents objections to the cxaminel' s finding- that the:y h;1\'8

made misleading references to military standards and speeificat ions
are even less substantia1. A 1'ovio\\ of the evidenel,\ especially the
expert testimony of Ail' Force Captain Donald G. Pitts , satisfIes 1l

that the examiner '"as correct in concluding both that onc pail' of
sllnglasses provides a sllflicicnt sample for tcchnicnl fina)y.sis, and that
respondents ' lenses have not conformed to United States Air Force or
Department of Defense specifications for any period of yefll'S th:1t
could reasonably be considercd relevant. Hesponc1el1ts content ion

that the words '; Specification No. Contract U., and "Flying: Per-
sonne1" dO' not ,,' arrant "the necessary and campelling inference" that
the product has been manufactured to specificatians af the Air Force
0'1' Defense Department lends nO' suppart to' the-ir pasitian , eYel1 if we
assume it to be true. An inference need nat be "necessary and ca11-
pel1ing," but only reasonable and probable , for it to be held unJawf1l1
when it. has a tendency to mislead find deceive. That language use.d by
respondents on the pac.kaging af some of their sunglasses may 1'ell-

sanably be construed to' imp)y cO'nformance "\Yith military specificat.ions

cannot ye think, be seriously disputed: and , in fact , it. does not seem
to' have been.

For the reasans stateel , respondents ' appeal is denied and an appro-
pl'iaJe order will issue.

IXDlNGS Ol F..\CT

The COl1l1nission p"dopts the hearing examiner s findings of fact as

its awn , except that it amends finding "6" to read as follows:
6. In the further c.ourse and canduct af their business, respO'ndents

have made deceptive and misleading representations with respect to
the prices of their sunglasses. Respondents attached to' certain of their
sunglasses labels or stickers upan which variaus prices were printed
thereby representing, directly 0'1' by implication , that such prices ,,' ere
the generally prevailing retail prices for their suuglasses. In fact
these were nat the genera11y prevailing reta.il prices for respondents
sunglasses. The prices charged for respondents ' sungJasses by di ffer-
cnt dealers in the same tra-de area varied cansiderably, so that no single
uniform retail price existed. Further , respondents ' sunglasses were
widely sold in the same trade area at a val'iety of retail prices signifi-
cantly lower than those stated on respondents ' labels or stickers.

As so amended , finding "6" is adopted.
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COKCL"GSIONS

1. The Commission has jurisdiction of . the subject matter of this
proceeding and of the respondents.

2. The use by the respondents of the aforesaid false, misleading, and
deceptive statements a.nd representations as t.o the precision of their
lenses and the conformance of their sunglasses to military standards
has had , and now has, the capacity and tendency to mislead and
deceive members of thepurchasillg pub lie int.o the erroneous and mis
taken belief that such statements and representations "'ere , and are
true, and into the purchase of substantial quantities of respondents
products because of such erroneous and mistaken belieJ. As a result
thereof, substantial trade in commerce has been , and is being, unfairly
diverted to respondents from their competitors and substan6al injury
has been done to competition in C011111e1'ce.

3. The use by the respondents of the aforesaid false, misleading, and
doceptive representations as to prices has had, and now has , the ca
pacity and t.endency to mislead and c1eccj,Te members of the purchas-
ing public into the mistaken belief that the stated prices were the usual
and regular retail prices for the sunglasses so marked , thus providing
dealers in respondents ' sunglasses with the means of deeeiying the
purchasing public.

4. The aforesaid acts and practices of respondents, as Lereinaboyc
found, are to the prejudice and injury of the pubEc and of respond-
ents' competitors, and constitute unfa.ir find deceptive a.cts and prac-
tices and unfair methods of competition, in COil111CrCe, \vithin the

intent and meaning of the Federal Trade Commission Act.

FINAL ORDER

It is ordered That the respondents , llayex Corporation , " corpora-
tion, and its offcers , and nay Tunkel , Harry Kramer, ancl 'Villiam
Jonas, individually, and as offcers of said corporation, and respond-
ents ' agents , representatives and employees , directly or through any
corporate or other device, in connection with the offering for sale , sale
or distribution of sunglasses, in COl1llnerCe, as "commerce" is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from representing, directly or by implication:

(a) That their sunglass lenses ha,ve a given elioptie curve unless
such is the fact; provided, however, that in the case of ground and
polished sWlglass lenses a tolerance not to exceed minus or plus 1/16th
diopters in any meridian a.nd a difference in pmver bet\veen any two
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meridians not to exceed 1/16th diopter amI a prismatic cffect not to
excced 1/8th diopter shall be allowed.

(b) That their sunglasses, or the lenses thereof, meet or comply
with the specifications and standards of the United States Air Force
ur Department of Defense.

And furthel' That in the sale of any Inerchanclise, in commerce, as
commerce" is defined in the Federal Trade Commission Act, that

respondents do forthwith C 'lse and desist frOlll the act or practice of
preticketing merchandise at an indicat.ed retail priCB, or or otherwise
conveying an impression to the public concerning retail prices, when

there is no generally prevailing reta.il price for snch merchandise in
the trade area, or ,,,hen the indicated retail price is in excess of the
prices at which such merchandise is sold at retail in a substantial
segment of the trade area.

And further That respondents do forthwith cease and desist from
placing in the hands of jobbers, retailers , dealers, and others, means
and inst.rumentalities by and through which they may deceive and
mislead the purchasing public concerning any merchandise in the
respects set out above.

And f,,,'lhe1' That thc charges set forth in paragraphs 7 and 8 of
the C011mission s complaint be, and they hereby are, dismissed.

It is further onlered That respondents, Ra.yex Corporation , R
Tunkel , Harry Kramer, and 'William .Jonas , ShOll! , within sixty (60)
days after seryice upon thelIl of this order, iile ',Jth the Cormnission
11 report, in "Titing, setting forth in detail the ma1l1Cr and form in
which they have complied with the order to ceaSe and desist.

Ix THE J\L.\TTER OF

ADMIRAL EXCHAXGE CO. , IXC. , ET AL.

COXSEXT OlmER , ETC. , IN HF.G,\RD TO THE . \LLEGED YlOL.ATIOX OF

THE FEDERAL TRADE CO::DnSSIOX ACT

Doc-kef C-I07. COliplaint. .Apr, 196.2-DccisifJlI 1))1' , 2. HJ6.2

Consent Ol'lpr l'f'f"uiring San Diego , Calif. , distributol's of combs to retailers to
cease misrepresenting their non-rubber combs br such practices as branding
them as "Rubuer

, "

Hard Rnbber , and "Rubber-Resin , and using the

HIl1e terllS 011 boxes, packages, circulars , inyoices , amI other aclyertising
matter,

CO::\IPLAIKT

Pursuant. to the provisions of tbe Federal Trade Commission Act
and by virtue of the authority yestecl in it by saiel Act , the Federal
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Trade Commission , having reason to believe that Admiral Exchange
Co. Inc. , u., corporation , and Gail Edwards , Dean L. Edwards and
ICathryn :M. Redding, inclividual1y and as offcers of said corpora-
tion, hereinafter referred to as respondents , have violated the pro-
visions of said Act, and it appearing to thc Commission that a
proceeding by it in respect thereof ,yould be in the public intercst
hereby issues its complaint , stating its charges in that respect as
follows:

PARAGRAPH 1. Respondent Admiral Exchange Co. , Inc. , is a corpora-
tion , organized , existing and doing business under and by ,- irtlle of
the la,ws of the State of California , with its principal offce and place
of business located at. 1443 17nion Street in that city of San Diego

State of California.
Hesponclents Gail Ed\Y trds, Dean L. Echvards , and r,u.thryn 1\1.

Redding are offcers of the corporate respondent. They formulate
direct and control the acts and practices of the corporate respondent
including the acts and practices hereinafter set forth. Their address

is the same as that of the corporate respondent.
PAR. 2. Hespondents are now, and for some time last past have

been , engaged in the advertising, offering for sale , sale and distribu-
tion or combs designed for use on human hail' to retailers for resale
to thc public.

PAR. 3. In the course and conduct or the.il' business , respondents
now cause, and for some time last past have caused , their said prod-
uct, when sold , to be shipped from their place or business in the State
of California , and otherwise, to purchasers thereof located in various
other states and territories of the United States , and llUlintain , and
at all times mentioned herein have maintained, a substantial course

of trade in said combs in comn1erce , as " commerce" is defined in the
Federal Trade Commission Act.

PAR. 4. In the course and conduct of their business, and at a11 times

mentioned herein , respondents have been in substantial competition
in commerce, with corporations, firms and individuals in the sale

and distribution of combs designed for use on human hair.
PAR. 5. Respondents , in the course and conduct of their aforesaid

business, and for the purpose or describing, and to inducc the pur-
chase of their combs , have stamped and oranded said combs as "Rub-
ber

, "

Hard Rubber :: and "Rubber-Hesin , thereby representing,

directly or by implication , that said combs are made or composed or
rubber 01' hard rubber. Respondents have also designated , referred
to and represented their said combs as "Rubber

" "

Rubber-Hesin :: and
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I-Iard Hubber" on boxes, packages, circulars , invoices and in various
other forlls of advertising matter circulated by them.

PAR. 6. The said representations were and are false, misle,ac1ing and
deceptive. In truth and in fact, respondents ' said combs so stamped
branded and referred to are not made or composed of rubber or hard
rubber, but are made or composed of material other than rubber 01'

hard rubber.
7. There are among the purchasing public substantial numbers

of persons who prefer combs made of rubber or hard rubber, as dis-
tinguished from combs made or composed of the materials used in
respondents ' said combs.

PAn. 8. The use by respondents of the aforesa.id false, misleading
find deceptive state.llents , representations and practic.es has had , and
now has , the capacity and te.ndency to mislead members or the pllr-
ehasing public into the erroneous and mistaken belief that said state-
ments and representations were and are trnc and into the purchase
or substantial quantities or respondents ' product by reason or said
prroneOllS and mistaken belier.

PAR. 9. The aforesaid acts and practices or respondents , as herein
alleged

, ,,'

ere, and are, an to the prejudice and injury or the public
and or respondents ' competitors ancl constituted , and now constitute
unfair methods or competition in commeree and unfair and deceptive
acts and practice,s in commerce, in violRtion of Section 5 (a) (1) of

the Federal Trade Commission Act.

DECISIOX AXD ORDEn

The Commission hadng heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof ,,,itb
violation of thc Federal Trade Commission Act , and the respondents
having been served with notice or said determination and with a copy
or the complaint the. Commission intended to issue , together ,,,ith 
proposed form or order; and

The respondents and connse.! for the Conimission hnving thereafter
executed nn agreement. containing fl consent order, an admission 
the responc1ents of all the jurisdictional facts set rort h in the complaint
to issue herrin , ft statement that. the signing of said agreement is ror
settlement purposes only and does not constitute an admission by
respondents that the la,,, has been violated as set rorth in sHch com-
plaint , and waivers and provisions as required by the Commissioll
rules; and
The Commission , having considered the agreement , hereby accepts

same, issues its complaint in the form contemplated by Sitid agreement
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makes the following jurisdictional findings , and enters the rollowing
order:

1. Respondent , Admiral Exchange Co. Inc. , is a corporation orga-
nized , existing and doing business under and by virtue of the laws
of the State of California , with its offce and principal place of busi-
ness located at 1443 Union Street in the city or San Diego, State or
California.

Respondents Gail Edwards, Dean L. Edwards , and l\:athr)'n :M.

Hedding are offcers of said corporation and their address is the same
as that or said c.orporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter or this proceeding and or the respondents , and the proceeding
is in the public interest.

ORDER

It is oTdered That respondents Admiral Exehange Co. Inc., a
corporation , and its offcers, and Gail Ed"Tards , Dean L. Edwards, and
Kathryn 1\1. Redding, individually and as offcers or said cOl oration
and respondents ' representatives , agents and employees, directly or
through any corporate or other device, in connection ,vith the offering
for sale, sale or distribution , in commerce, as ;;commerce," is defined
in the Federal Trade Commission Act, or combs desibTued ror use on
human hair, do rorthwith cease and desist from:

1. Using the \\'ord "rubber , or any other ,vord or similar import or
mea.ning, alone, or in combination with any other word or words

to designate, describe or refer to such combs ,,,hich are not in ract
nmrle entirely of vulcanized hard rubber.

2. Hepresenting in any manner that said combs are rubber or hard
rubber or are made or rubber or hard rubber unless they are in fact
Hinde or vulcanizec1 rubber.

It is jnrthel' ol'dered That the respondents herein shall , within
sixty (60) dap after service upon them of this order , file with the
Commission a re.port in writing setting forth in detail the manner
and form in which they have complied with this order.
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Ix THE I.- TTER OF

GEHALD I. ,VORMSER ET c\L. TRADIXG AS WOIOISER'S
OF LAFAYETTE

COXSEXT OlmER, ETC., IX HEG. m TO THE ALLEGED nOL -\TIOX OF 'rITE
FEDEIL-L TR.\IE COl\DIlSSIOX x:-m THE FD PIWDrCT.' L-\BELlXG . \crs

Docket C-1.S. Collplaint , AW. It/62-DccisiOli , .dIJr, 2. 1.96.2

Con f'Jlt order rerlniring Lafayette . La.. furrh'l'S to (:Ctl:-c Yiolating Ow Fur
Products Labeling Act by labeling fur pl'odnds with fictitious pri('e : fail-

ing to use the term "natural" on labels and iuyoices and in llcw.SVflVCl' fld-
yertising to describe furs not artificially colorcd; failing to show the true
aniIllal name of fnI' , all labels and invokes: failing to sho,,- all labeb; \Y!Wll
furs \ycre artificially coloreu find to use tl1e term ;;Pel'sian Lamb" fl.;; re-
quired; making price and value claims in wlwrtising without llnintninjug
adequate records as a basis therefor; awl failllg in other respects to comrJly

,,-

Hh requil'enwnts of the Act.

COl\IPLAIN'

Pursuant to the provisions of the, Federal Trade Commission i\ct
nnd the Fur Products Labeling -\ct , and by virtuc of thc authority
vested in it by saiel Acts , the Federal Trade Commission hit ,'ing rea-
son to belieTe th lt Gerald :11. \Vormser ancl .Ja('k C. 'Yorllser , in-

dividuany and as copartners, trading as 'V ormser s of J-,a fayettt:
hereinafter referred to as respondents , havc violated the- provisions
of said Acts and the Rules and R.egulations promulgated nnder the
Fur Prodncts Labe.ling i

-\.

, and it appellring to the C01111nissjo11
that a proceeding by it in respect thereof would be in the public
interest , hereby issues its complaint stating its charges in that respect
as fo11m,'

PARAGRAPH 1. Gerald :\J. \Vormser and .Jack C. \\'ormser are in-
diviclua,ls and copartners trading as \Y onnser s of Lafayette, ",ith

their offce and principal placc of lmsine.ss locnted at. East Sc Iary
Boulevard Lafayette, La.

PAR. 2. Subsequent to the effective. date of the. Fur Products Label-
ing Act on August 9, 1952 , respondents have been and arc now en-
gaged in the introduction into commerce and in the sale , advertising,
and offering for sale, in commerce, and in the transportation and
distribution , in commerce, of fur products; and ha ,-e sold , adn rtisecl
offered for sale, transported and distributed fur products which have
been made in whole or in part. of fur which had becn shipped and rc-
ceived in commerce , as the terms "commerce

, "

fur and " fur pl'odnc('
are defined in the Fur Products Labeling Act.
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PAR. 3. Certain of said fur products were misbranded in that labels
affxed theret.o contained fictitious prices and mi represented the reg-
ular retail seJLing prices of such fur products in that. the prices repre-
sented on such labels as the regular prices of the fur products wore in
excess of t.he retail prices at which t.he respondent usually and regu-
larly sold such fur products in the recent regubx course of business

in violation of Section 4(1) of the Fur Products Labeling Act.
PAH. 4. Certain of said fur products were misbranded in that they

were not labeled as required under the. provisions of Section 4(2) of
the Fur Products Labeling Act and in the manner and form pre-
scribed by the Rules and Regulations promulgated thereunder.

Among such lnisbrancled fur products , but not. limited thereto , 1yere
fur products with labels which failcd:

1. To Sh01, the tnle animal name of the fur used in the fur product,
2. To show that the fur contained in the fur product was bleached

dyed , or otherwise artific.ially colored , wllEm such was the fact.
\R. 5. Certain of said fur products were misbra.nded in yiolation

of the Fur Products La.beling Ad in that they 11'o.1'e not labeled in
accordance with tho Rules and Regulations promulgated thereunder
in the following respects:

(a) The term "Persian Lamb" 1vas not set forth in the manner
required by law , in violation of Rule 8 of the Rules and Regulations.

(b) The term "natural" was not used to de,scribe fur products that
,yero not pointed , bleached , dyed, tip-dyed or otherwise artificially
colored, in violation of Rule 19 (g) of said Rules nnd Regulations.

(c) Information required under Section 4(2) of the Fur 1'l'oc1ue(s
Labeling Act and the Rules and Regulations promulgated t.hereunder
1yaS not set forth separately on labels with respect to each section of

fur products c.omposecl of two or more sections containing different.
n,nimal furs , in violation of Rule 36 of srdd Rules and Regulations.

PAR. 6. Certain of said fur products ".ere falseJy and deceptively
in' oicod by the respondents in that they were not invoiced as required

by Section 5 (b) (1) of the Fur Products Labeling Act, and the Rules
and Regulations promulgated under snch Act.

Among such fa.lsely and deceptively invoiced fur products , but not
limited thereto , were invoices pertaining to such fur products which
faiJed to show the true animal name of the fur used in the fur product.

PAR. 7. Certain of said fur products were falsely and deceptively

invoiced in viola.tion or the Fur Products Labeling Act in that they
,yere not invoiced in accorda.nce with the Hules and Regulations p1'O-

muJgated thereunder in the following respects:
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(a) The term "natural" was not used to describe fur products that
were not pointed, bleached, dyed, tip-dyed or artificially colored, in

violation of nule 19 (g) of said Rules and Regulations.

(b) Information required under Section 5(b) (1) of the Fur Prod-
ucts Labcling Act and the Rules and Regulations promulgated there-
under ,vas not set forth separately on invoices \vith respect to each
section of fur products composed of two or 11101'8 sections containing
different anima'! furs , in violation of Rule 36 of said Hulf'B alHl

egulations.
PAR. 8. Certain of said fur products ,vere falsely and deceptiycly

advertised in violation of the Fur Products Labeling Act in that
respondents caused the dissemination in commerce , as '; c01111e1'cc : is

defined in said Act, of certain nC'IYspapcr advertisements , concerning
saiel products, which were not in accordance with the provisions of
Scction 5(a) of thc said Act and the Rules and Reglllations promul-

gated thereunder; and which advertisements "\Yere intended to aiel
promote nnd assist, directly or indire-tly, in the sale and offering for
sale of said fur products.

\R. 9. Among and included in the advertisements as aforesaid
but not limited thereto, were advertisements of respondents, \vhich

appeared in issues of The Advertiser, a. newspaper published in the
city of Lafayette, State of Louisiana, and having a wide circulation
in said State and various other States of the L'nited States.

By meallS of said advertisements and others of similar import anel
meaning, not specifically referred to herein , respondents falsely and
deceptively advertised fur products in that said advertisements:

(a) Represented through the use of percentage savings claims snch
as "Savings up to 50%" that prices of fur products ""ere reduced in
direct proportion to the percentage of savings stated, when snch

was not the fact, in violation of Section 5 (a) (5) of the Fur Produets
Labeling Act.

(b) Represented that the volume of merchandise offered for sale

was 112 million dollars worth of furs and a $500 000 t.runk showing
when in truth and in fact the merchandise offered for sale 'vas worth
substantially less than such amount, in violation of Section 5(a) (5) of
the Fur Products Labeling Act.

(e) Failed to disclose that fur products whieh were not pointed
bleached , dyed , tip-dyed or otherwise artificially colored , were natural
in violation of Hulo 19 (g) of the Rules and Hegulations promulgated
under the Fur Products Labeling Act.

PAR. 10. Respondents falsely and deceptively advertised fur prod-
ucts in violation of Section 5 (a) (5) of the Fur Products Labeling
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Act by affxing labels to such fur products which contained fictitious
prices, and Inisrepresented the regular retail selling prices of such
fur products, in that the prices reprcscnted on such labels as the

regular prices of the fur products were in excess of the retail prices

at which the respondent usually and regularly sold such fur products
in the recent regular course of business.

PAR. 11. Respondents in advertising fur products for sale as afore
said , made claims and representations respecting prices and values
of fur products. Said representations were of the types covered by
subsections (a), (b), (c) and (d) of Rule 44 of the Rules and Hegu-
lations promulgated nnder the Fur Products Labeling Act. Respond.
ents in making snch claims and representations failed to maintain full
and adequate records disclosing the facts upon which such claims and
representations were based in violation of Hule 44 (e) of said nules
and Hegulations.

PAR. 12. The aforesaid acts and practices of respondents as herein
alleged , are in violation of the Fur Products Labeling Act and the
Rules and RebTUlations promulgated thereunder and constitute unfair
and deceptive acts and practices and unfair methods of competition
in commcrce under the Federal Tradc Commission Act.

DECISIQX AND ORDER

The Commission having heretofore determined to issue its com.
plaint charging the respondents named in the caption hereol with
violation of the Federal Trade Commission Act and the Fur Products
Labeling Act, and the respondents having been served ,yit.h notice
of said determination and with a copy of the complaint the Com-

Inission intended to issue, together with a proposed form of order;and 
The respondents and counsel for the Commission having there-

after executed an agreement containing a consent order, an admis-

sion by the respondents of all the jurisdictional facts set forth in

the complaint to issue herein, a statement that the signing of said

agreement is for settlement purposes only and does not constitute
fUl admission by respondents that the law' has been violated as set
fort.h in snch complaint, and "aivers and provisions as required by
the Commission s rules; and
The Commission , having considered the agreement , hereby accepts

same, issues its complaint in the form contemplated by said agree-
ment, makes the follmying jurisdictional finclings and enters the
following order:
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1. Respondents Gerald)1. ,Yormser and Jack C. Wormscr are indi-
viduals and co-partners trading as ,Vormer s of Lafa.yette, with their
offce and principal place of business located at East St. Mary DOlllc-

nlrd , in the city of Lafayette , Slale of Louisiana.
2. The Federal Trude Commission has jurisdiction of the subject

matter of this proc'eec1ing awl of the respondents , tUHI the proceeding
is in the. public interest.

ORDEn

!tis ordered. That respondents Gerald )1. ,Yormser and .Jack C.
'V 01'118e1', individually ll11tI as copartners , trading as ,y or118e1"8 of
Lafayette , or under any other trade name , anc1l'E'sponclents : represen-
t.atives, agents and employees , directly or through any corporate or
at her device, in connection with the introduction into commerce , 01'

the sale , :.lh'ertising, or otTering for sale in COlnmerce , or the trans-
portation or distribution in commerce , of any fur product; or in con-
nection with the sale , advertising, otfering for sule , transportation , or
dist.ribution , of any fur product. which is made in whole or in part of
fur -.vhic11 bas been shipped and reeeivecl in commerce , as ;' commerce
fnr ' and "fur product" are deHned in the Fur Products Labeling

Act , do forthwith cease and desist from:
1. Iisbranding fur products by:
\.. Fnlsely or deceptively labeling or otherwise identifying such

products as to the reg-ubI' prices or nLIues thereof by any representa-
tion that. the regular or mmal prices of sHcll products nre allY allount
in excess of the prices flt which respondent. has usunl1y and custom-
arily sold such products in the recent regular (,0111'8e of business.
B. Failing to affx labels to fur products shmying in ,vords and

figures plainly legible all the information required to ue disclosed
by c"ch of the sulw,ections of Section 4( ) of the Fur Products L"bel-
ingAct.

C. Failing to set forth the term "Persian Lnmb" on lnbels in the
manner rerluired

, ".

here un election is made. to use that ter11 instead
of the worcl ;;LmnV'

D. Failing to set forth eparately all labels attached to fill' products
composed of t-.yO or more sections containing diiierent animal furs the
information required under Section 4(2) of the Fur Produets Label-

ing Act and the R.ules and Heb'l11ations promulgated thereullder ,,,jtlt
respect to r he fur comprising each section.

E. Failing to disclose that fur products -...hich are not pointed
bleached , dyed , tip-dyed or otherwise ilrtifi( ially colored are natural.

2. Falsely 01' cleceptj..ely in,-oicing fur products by:
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A. Failing to furnish invoices to purchasers of fur products show-

ing in words and figures plainly legible all the informat.ion required
to be disclosed by each of the subsections of Section 5 (b) (1) of the
Fur Products Labeling Act.

B. Failing to sct forth information required uuder Section 5 (b) (1)

of the Fur Products Labeling Act and the Rules and Regulations

promulgated thereunder with respect. to each section of fur products
composed of two or more sections containing different animal furs.

C. Failing to disclosc that fur products which are not pointed
bleached, dyed, tip-dyed or otherwise artificially colored are natural.

3. Falsely or deceptively advcrtising fur products through the use
of any advertisement., representation , public announcement., or notice
which is intended to aid, promote or assist, dire,ctly or indirectly, in
the sale, or offering for sale of fur products, and which:

A. Represents through the use of percentage savings claims that
prices of fur products are reduced in direct proport.ion to the per-
centage of savings st.ated , when sl1ch is not the fact.

B. Represents, directly or by iUlplication , that the regular or usual
price of any fur product is any amount which is in excess of the price
at which respondents ha ve usually and customarily sold such products
in the recent and regular course of business.

C. Represents directly or by inlplication that the volume of mer-
chandise to be offered for sale is higher than is the fact.
D. Represents in any manner that savings are available to pnr-

chasers of respondents ' fur products when contrary to fact.
E. Fails to disclose that fur products which are not pointed

bleached, dycd , tip-dyed , or otherwise artificially colored are natural.
4. :Making claims and representations of the types covered by sub-

sections (a), (b), (c) and (d) or Rule 44 ofthe Hules and Regulations
promulgated under the Fur Products Labeling Act unless there are
maintained by respondents full and adequate records disclosing the
facts upon which such claims and representations arc based.

It is further ordered That the respondents herein shall , within sixty
(60) days after service upon them or this order, file with the Com-
mission a report in writing setting forth in detail the manner and form
in which they have complied with this order.

719-603--64--5
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Complaint 60 F.

IN THE L\.r T:ER OF

SOFSKIN, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC.

Q(d) OF THE CLAYTON ACT

Docket C-109. Complaint , Apr. 1.962-Decision, Apr. , 1962

Consent order requiring a manufacturer of hand creams and related products
with principal place of business in New York City, to cease violating Sec.
2 (d) of the Clayton Act by such practices as paying promotional allowances
of $1400 to ::UcKesson & Robbins , Inc. , while not making such payments
available on proportionally equal terms to all competing customers.

CO::IPLAI1\T

The Federal Tr de Commission , having reason to believe that the
party respondent named in the caption hereof , and hereinafter more
pa.rticularly described, has violated and is now violating the provi-
sions of subsection (d) of Section 9 of the Clayton Act, as amended by
the Robinson-Patman Act (U. C. Title 15 , Sec. 13), hereby issues its
complaint, stating its -charges with respect thereto as follows:

PARAGRAPH 1. Respondent Sofskin , Inc. , is a corporation organized
existing and doing business under and by virtue of the laws of the
State of N ew York with its offce and principal place of business
located at 59, Iadison Avenue, New Y ork

PAR. 2. Respondent is nO\\C and has been engaged in the business
of manufacturing, selling and distributing hand creams and related
products. It sells its products to drug and sundries wholesalers
located throughout the United States. Respondent's total sales are

substantial , having exceeded $650 000 in the year 1959.

PAR. 3. In the course and conduct of its business respondent has
engaged and is now enga.ging in commerce as "commerce" is defined in
the Clayton Act, as amended , in that respondent sells and CRuses its
products to be tmnsported from the respondent's principal place of
business located in New York , to customers located in other states
of the United States.

PAR. 4. In the course and conduct of its business in commerce, re-
spondent paid or contracted for the payment of something 'Of vaJue
to or for the benefit of some of its custome-rs as compensation or in
consideration for services or facilities furnished by or through such
eust.omers in connection 'with their offering for sale or sale of products
sold to them by respondent, and such pa.yments WBre not made avail-
ab1e ou proportionally eqlml terms to all other 'Customers competing in
the sale and distribution of respondent's products.


