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Ix THE I\L-\TTEH OF

IRVING KAlTF"IAK THADING AS STYLE SCARF CO.

CONSEK'r ORDER, ETC., IX REGAHD TO '1111-: ALLEGED YIOLNl' .1X OF TIIT:
FEDEHAL TIUDl'; CO?'DIISSIOX . 'm THE l"L"DDL\BLE F..I.BRlCS ACTS

Docket C-122. Complt(i!!t , Apr, 1962-Dcci ron , Apl' , 1962

Consent order rC(jniJ'ing an iJJllJOl'tel' in Xe'\\" lori, City to (;('U3e violi1ing tlle

Flnmnwble Fnbl' ics Act by iJH!Jorting and el1ing jll COUJl1Wl'CC siJk scarves
Hnd fabric '\vl1ich were so highly tlnllDlalJle flS to Dc c!UJJgel'()lL when worn.

CO::IPI.,I.IXT

PurSuflnt to the provisions of the Federfll Trade. Con1l1i sion Act
and t.he Fhnnnable Fabrics ) , ancl by virtue of the fturllOrlty vested
ill it by said )L('t8. the Federal Trade C01l1nission , having reason to
beJiC\' e that Ircing Kaufman , an incliyiclua1. trading under his own
name and as Style Scarf Co. , hereinafter re.ferred to as respondent
has violated the IJl'm" isions of said \.cts, and the Hules and Regnb-
hons promulgated ulHler the Flamrnablr, Fabrics A('t and it appetuing
to the Commission that a proceeding by it in respect thereof ,,"ould
be 1n the public interest , hereby isslles its cOlnp.1int, stating its charges
ill that respect as foJ JO\,"s:

PARAGRAPH 1. Hesponc1ent Irving Kaufman , whose address is 44-5;'
1\isena. BoulevanL Flushing, :K. , is an individual trading nnder his
O1'tll namc and as Style Scarf Co. Hesponclcllfs former offce ancl prin-
cipal place of business ,vas located at H.5 ,Vest 40th Street , New York

PAR. 2. Respondent, subsequent to truly 1 1954, the enective date
of the Flammable :Fabrics lct, has sold and offered :for Sille , in com-
merce; has imported into the United States; and has introdl1ced de-
livered for introdudion , transported and caused to be transported , in
('onnne1'ee; and has transport.eel ancl caused to be transported for the
purpose of saJe Or delivery after sale in COJllmerce; as ;;commel' ' is
defined in the Flammable Faurics \.ct. , articles of ,,,caring apparel
as the tenn "article of ,yearillg a.ppflleF' is defined therein , which
artic.es of ,n:aring apparel were , under Section 4: of the Flmnmable
Fabrics Act , as amended, so highJy flammable as to be clangerous
,,,hen ',01'n by inclivic1na1s.

\.mong the articles of wearing apparcl mentioned above. ere. silk
scarfs.

\R. 3. Hespondent , snbseqnent to tTuly 11954 , the eiIectin: date of
the Flammable Fabrics Act , has sold and oiTered for sale, articles
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of wearing apparel made of fabric which was , uncler Sect.ion 4 of
the Act, as amended , so highly flammable as to be dangerons hen
worn by individuals , fllc1 ,yhich Iabric , as the term " iabric :' is de-
lined in the, Flammable Fabrics -\ct , had been shipped rUlll received ill
commerce.

Among the articles of ,;yearing apparel mentioned abon were silk
sea ds.

m. 4. Respondent, subsequent to tTuly 1 193 the efI'ective elate.
of t.he .Flammable Fabrics Act , has inlportecl into the l ;nitf'cl SiMes
sold and oifered for saJe in commerce, and has introduced , de1ivered
for introduction , transporied or caused to be transported in COHllnerce

and has transporteel or caused to be transported for the pllrpose of
sale or de.1ivery after sale. in commerce, as (; co1111e1'Oe, " is defined in
the Flammable Fabrics Acts, as funenc1ed , fabric as the term '" fillJric
is c1e.finec1 therein "hich "as , uncleI' the pr01'isions of Section J of the
aforesaid Act, as amended , so highly flanunable as to be dangerous
when ,yorn by inclividuals.

PAR. 5. The. acts and practices of respondent. herein aJJeged ,yere

and are in violation of the FlammaLle Fabrics \ct and the Rules
and Hegulations promulgated thereunder and ns such constitute un-
fair and deceptive acts and practices and unfair mcthods of competi-
tion in commerce ,\ithin the intent Hnd meaning of the FClleral
Trade Commission Act.

DECISIQX AND ORDEI

The Commission having heretofore determined to issne its com-
plaint charging the respondent named in the caption hereof with vio-
lation of the Federal Trade Commission ct and the FlammalJle
Fabrics Act, and the respondent having been served wit.h notice of
said determination and with a eopy of the complaint the Commis-
sion intended to issue, together with a proposed form of order; U1d

The respondent and counsel for the Commission haying thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the com-
plaint to issue herein, a statement that the signing of said agree-

ment is for settlement purposes only and does not oonstitllte an
admission by respondent that the law has been violated as set forth
in such compJaint, and waivers and provisions as required by the
Commission s rules; .and

The Commission , having considered the agreement , hereby accepts
same, issnes its complaint in the form contemplated by said agree-
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Inent, makes the following jurisdictional findings, and enters the
fol1owing order:

1. R.esponc1ent, Irving ICaufman, whose address is 44-55 KisenR
Boulevard , Flushing, N. , is an individual trading under his mvn
name and as Style Scarf Co. Hesponc1ent's former offce and princi-
pal place of business as located at 145 ,Vest 40th Street , New York

2. The :Federal Tra,de Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceed-
ing is ill the public interest.

ORDER

It is o1'derecl That respondent Irving I\:aufman , an individual
trading under his 0\\11 mune or as Style Scarf Co. , or under any other
trade nmnc , and respondent's representatives , agents and employees
directly or through any corporate or other device., do fortlndth cease
and desist from:

1. (a) Importing into the United States; or
(b) SeJIing, oifedl1g for E t.e, introducing, delivering for 111(1'0-

duction transporting or causing to be transported , in commerce, as

commerce" is defined in the Flammahle Fabrics Act; or
(c) Transporting or causing to be transported , for the purpose of

sale or delivery after sale in commerce;

any article of \"earing a.pparel which, under the provisions of Sec-

tion 4 of Ule, Flammable Fabrics Act, as amcnded , is so highly Iiam-
mable as to be dangerous \\hen \\orn by individuals.

2. (a) Importing into the Gnited States; or
(b) Selling, oilering for sale, introdueing, delivering for intro-

duction, transporting or causing to be transport.cel in commerce
the term "commerce" is defulcd in the Flammable Fabrics Act; or

(c) Transporting or causing to be transported , for the purpose of
sale or delivery after sale in commerce;

any fabric \yhich under the provisions of Section 4 of said Flammable
Fabrics Act, as amended , is so highly fhmmable as to be dangerous
\,hen worn by indi\'iclunls.

3. Selling or offering for sale any article of wearing apparel made
of fabric, \"hich fabric has been shipped or received in commerce, and

,,-

hich , under Section 4 of the Flammable Fabrics Act, as amended
is so highly flamnmble as to be dangerous \\hen worn by individuals.

J t i8 furtheT onleTed That the respondent herein shall , within sixty
(60) days after service npon him of this onler, fie with the Com-
mission a report in writing setting forth in detail the ma.U1er and

form in \vhich he has complied with this order.
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IN TIlE JIATTER OF

IWDSON 'TL\ IIS PHOm;CTS , ISC.

('OXSEXT OnDEn ETC. , I TIEG,\1tD TO THE M LEGED VIOLATION OF THE FED-

ER.\L Tn"\DE CO DIlSSIOX .\CT

Dockei' 

(,..

L!J. CO!lplaint -!jJl' . 1, 1962-Decisiol1 , JljJ!', 111 19G2

CUllsell order l't:Quil'ing It Xew York City distributor of drug p1' oclllCt.S to cease

making misJe-HlilJg tbcl':llJiutic claims in adycrtising fol' its preparations.
as iu tile order helU\,- indicated.

COJII' L\I

Pursuant to the pl'O\' isions 01 the I, etleTal Trade Commission Act
and by yil'tue of the authority n:ste.d in it by saiel \ct , the Fedcral
Tl'ICle Commission , hn\- ing reason to belie\"c that J-Iuc1son 'Vitamin
Products , Inc. , a cOl'pol'ntion , hereinafter refcrrctl to as respondent
has yiolnted the provisions of said 

)..

and it. appearing to the Com-
mission that a. pl'oceet1ing by it in respect thereof would he in t.he

puGlia interest , hereby issues its complaint. stating its charges in that
re:;pect as follolYs:

\1U.GH.\l'II 1. Hesponc1ent 1-lnc1son Vitamin Products, Inc. , is a
corporat.ion organized , existing' find doing business uncleI' and by vir-
tue of the 1:1\'IS of the State of Delaware

\ ,,-

itb its prineipal offce and
place of business located at 88 Seventh -,\.xenue , in the city of Xew
York , State of Kew York.

m. 2. Hesponc1ent is nOlI' , ancl for some time last past has been
engaged in the sale ftncl distribution of nlliOliS preparations contain-
ing illgre,chents which como Iyi1,hin the classiJication of drugs as the
term "drug J is defined in the Federal Trade Commission Act.

The design,ltiolls used by respondent for certain of its saiel Yflrious

pl'epanltions , the formulas thereof find direct.ions for use are as
fol101Ys:

1. DC.i'iY!iUtio'i:

Hmlsol1 Gel'ilJfll Lirluid
FOI'II/I/(I:

Eael1 fluid onnre .supplies:
Thiamillf' (Be-I) --

- -- ---.-- ---

Ri1.wfin "ill (D-

:!) - ----- ----- --- ---- -

X iacinami lIe -

- -- - - - - - - - - - - - - .. -- - - - - - - - - - - - - - - - - - - - - - - - - - -

l'a 11 thenol 

- - -- -- - - - - - - - - - - - - -- - - -- - -- - - - - -- - - - -- - - - - - - --

Pyridoxine (B 6) -

---- ---------- ------ ------ ---

'T i tam in B-
12 -

- --- -- - -- - -- - - - - -- - - - - -- - - -- - - - - - - - - - -- - - - - --

:: mg.
mg.

lOG mg.
-4 mg.
1 Ilg.
3 mcg.
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II. A.

Met.hionine -

--------- ---- -- 

100 mg.

Choline Bitartrate-

--- ----- ---- -- 

100 mg.
Iron (a.-- Iron Ammonium Citrat.e) -- u 100 mg.

Pins other factors as found naturally ill Yeast Extraet. .Alcohol
12% iJy yolnme.

lJirediuJ/8:
As a suppl'ement to the daily diet, one (1) tablespoon daily. pref-

ernbly after a meaL III iron deficiency anemia-one (1) rnLJlespooll two
(2) or three (3) times daily, preferably after meals , or as directed by n
physician.
Dcsi r;na t tOil:

Hudson YHamin E-I:1 (3 meg'
ForJiula:

Each tablet contains (CobalnmilJ) YHamill D-12 actiyity :: l1('g.

Directions:
One (1) tablet (1ail:", or noS c1il'l"del1 by a ph:;'

..:

deian for !lntriti()nal
sllpplementation.

B. IJc8iynrrfion:
IIuc1.sol1 Yitumin B-U (10 mcg.

Fo-rlJulu:
Ench tablet contains (Cobalamin) Vitamin B-12 actidty
DirectIons:

One (1) tablet (1aily, 01' a.' directed by a physiciau fOI" nutritional
sllpplementation.
1)(,8i,()l(fion:

Huf1:-on Vitamin B-12 (:23 llCg.
ForiJulrr:

Each tablet contains (ColJalnmin) Yitmuin B-12 acti,ity :!;: llcg.
Directlol18:

OUr' (1) tnblet daily, or as directe(l uy a l)l1ysiciun for nutritional
--l1pplemcntntion.

D. DC8igliafion:
I-lld,--on YHamin B-12 (:)0 mcg.

Porl/II/la:
Each tablet contains (Cobalamin) Vitamin B 12 actidt.,v 50 I1cg.

Di/"ccti(!iJ,
One (1) tablet dail . or a:, dil"('cterl by a physician for llutritional

;'ll 1 Jpll'lllell ta t iOll.

III. IJ('. ir;n(/1 i(liI:

Hnc1:"on E,lzotoc

FO/"iJlu!u:
Eaell tablet (' ()!tnin:" :

Pepsin (1: 3000 X.

) - - - --.-

Papal 11 - - - - -

- - - - - - - -- - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - --

Aspergil ns Oryz1-c - -

- - - - - - - - -- - - - - - - - - -- - - - - - - - -- - - - - - -- - - -

Ox-lJile Ex t.racL - -

- - - - - -- - - - - - - - - - - - - -- - - - - -- - -- - - - - - -- - -

10 llC'g.

l'nncre1- till -

- - - - - - - - - - - - - - -- - - - - - - - - - --- - - - - - - - - - - - -- - - - --

nehyc1l'ochoJ ic Acic1_- -

- - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - --

100 mg.

30 mg.

30 mg.

1;-;\) mg.
300 mg.

30 mg.
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One (1) or two (2) tablets, SWALLO'YED ",VHOLE, with \Yater

during or after each meal.

THESJi TABLETS ARg XOT TO BE CHEWED OR CRUSHED

IV. lJc8iflnatlon:
Hudson .Bcmtabs.

Formula:
End1 tablet contains:

Anuuoni Uil Chloride -

- -- - - - - --- -- - -- - -- - -- - - - - - -- -- - -- - - - ---

H Oila tJ"opil1e ::lethly bromidc- - - - - -- - -

- - - - - - - - - - - - - - -- -- - - - - - -

Caffeine Alkaloid- - - -- -

- - - - -- - - - ----- - - - - -- - --- - - - -- - - - -- ---

Vitamin B-1 (Thiamine IICl)____

---------- ----------

Vitamin B-2 (Hibotlavill) n

-------- -------

Vitamin ll-6 (Prridoxine HCl) -

----------- -----------

Calci urn Pan tothena tc- -

- - -- - -

u- - -

- -- - - - - -- - -- - -- - - -- - - - - -

ia dnamicle - - - -- - - --

-- - - - - - - -- - -- - - - - - - - - - - - -- - -- - - - - - - - -

330 mg.

5 mg.

3 mg.

0 mg.

0 mg.

5 mg.

0 mg.

::.

0 mg.

Directioll8:

(Two (2) tablets three (3) times dally after meals , starting ten (10)
days before expected (late of Ilwnstxl1al pf'riod. The (Het should contain
high protein content and lo\y-salt. If mPllstnwl cramps occur whell
menstrual fio\\ lJfgins, medication may be continned until omIJlete relief

is obtained.

-IR. 3. Respondent causes its said preparations, when sold , to be
transporteel from its place of business in t.he, State of :!e\y York to
purchasers thereof located in yarions other states of the rnitecl States
and in the District of Columbia. Respondent. mainiains, and at all
t.imes mentioned herein has maintained , a course of trade in said prep-
arations in commerce , as "commerce" is defined in the Federal Trade
Commission Act. The volume of business ill snell commerce has been
and is substantial.

PAR 4. In the COllrse and conduct of its said business , rpspondent
has disseminated, and caused the dissemination of, certa.in advertise-
ments conce-rIl1ng the said preparations by the lTnited States mails and
by yarious rneans in commerce , as "commerce ' : is defined in the Federal
Tra(h Commission Ad, including, but. not limited to, El(hertisements
inserted in ne.,yspapers , Inagazines and other a(lvert1sing media , for
the purpose. of inducing and \\'hi( h were likely to inducp , directly or
indirectly, the purchase of said preparations; and 11n8 dissemillated
and caused the dissemination of , adn rtisements concerning said prep-
arations by ym'iOliS means , including but not lilnited to the aforesaid
media., faT tho purpose of induc.ing and \Yh1ch \Yere likely to induce
directly or indirectly, the purchase of said preparations in commerce
as "commerce ': is defined in the Federal Trade Commission .. ct.
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PATI. 5. .Among and typic.al of the statements and representations
c.ontained in said ,advertisements disseminated as hereinabove set
fOJi, , with respect to respondent's preparation dcsignated "IIuc1son
Geriban Liquicl are, the follm,ing:

If you are tired , have a poor appetite , and feel generally below par-due to
an iron nutritional deficiency, (yonI' physician is qualified to determine this)
GERIlL\N may ,ypll giye you the lift you need.

\H. 6. Through the m:e of the said advertisements, and others sim-
ilar the.reto not specifically set out herein , respondent has re,presented
and is now representing, direetJy and by impliciltion , that "Hudson
Geriban Liquid" \\"i11 be of benefit in the treatrnent nf t.iredness , poor
appetite and feelings of being beJo,, par.

\R. 7. The said advertisements were and are mislea.ding in material
respects and constituted. and now constitute

, "

false advertisements
as that term is defined in the Federal Trade Commission Act. In
truth and in fad

, "

IIudson Geriban Liquid' wi11 not be of benefit in

the treatment of tiredness poorness of appetite or feelings of being

below par , exe-ept. in a smalllTlinority of persons \\"hose tiredne, , poor
appetite and feelings of being below par are sY1nptoms of an est.ab-
lished deficiency of one or more of the nutrients provided by the
preparation.

FUlthcrmore , the statements and representations have t.he ca paeity
and tendency to suggest. and do suggest to persons \\"ho experience
feelings of tiredness, "ho have poor appetite and who feel be.lmv par
that there is a reasonable probability that they h.an: symptoms which
will respond t.o treatment by the use of " I-Indson Geriban Liquid"
In the light of such statements Hnd re,presentations, said advertise-
ments are misleading in a nUlterial respect and therefore constitute
false aclvertisemcnts ' as that term is c1eiine.d in the Federa1 Trade

Commission Act , because thcy fail t,o reveal the material fact that in
the great majority of persons experiencing tiredness, \vho have poor
appetite, and who fe,e.l helm\" par , these symptoms are, not caused by
an established deJicicncyof one or morc of the nutrients provided by

Iudson Geriban Liquic1" , and that in such persons the said prepara-
tion wiIJ be of no benefit.

PAIL 8. Among and typical of the statemellts and re.presentations
conta.ined in said achertisements disseminated as he,l'einahove set :forth
with respect to respondent's preparations designated " IIudson Vita-
min B-12 (5 lTlcg. f\ I-lIdson Vitamin 11-12 (10 mcg,

, "

Hudson
Vitamin D-12 (25 J1cg. , and "ILldson Vitamin B-12 (;"50 mcg.

are the follO\ving:

Rlood impoverishment of Vitamin B-12 may result in tiredness, poor appetite
and weal;:ened resistanee (your physician is qualified to determine this).
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PAR. 9. Through the use of the said advertisements and others

similar thereto not specifically set out, herein , respondent has repre-
sented and is HOW l'epresenting directly and by implic.ation , that

Iudson Vitamin B-l:2 (:3 rncg. Hudson Vih1.111n B 12 (10

mc.g.

) ", "

Hudson Vitamin B-12 (25 mcg. )" and ';Huclson Vitmnin
1:2 (:SO mcg, ' ,"\ill be of benefit in the treatment 01 tiredness , poor

appetite :lnd YQ'akenec1 resistance.

\H. 10. The BRid achertisements ,vere :lnd are misleading in
materinl respects and constituted, and nO\v constitute

, "

false, adver-
tisements" ns that term is defined i11 the Fe(lcl'al Tl':l,de- Commission
Aet. In t1'lh "nd in fact , neither "Hudson Yilamin 13- 12 (5 meg. )"
1-111lson Vitfllnin B-1:! (10 mcg.

) " , "

Hudson Vitamin B-12 (25
mcg. , nor "Hudson Vitamin B-l:2 (50 mcg.

)" 

,\-i11 be of benefit
in the treatment of tiredness, poor appetite, or 'leakenecl resistance

except in a small minority of prl'sons whose tireclness , pOOl' rtppet.te

and \yeakened resistance ,are symptoms of all established deficiency of
the nutrient. provided by the preparations.

Furthermore , the statements and representations llfve the capacity
and tenc1e1lcy to sug"gest HUc1 do snggest to persons \dlO experience
fee.1ings of tiredness, who hayc pOOl' appetite, fmcl ,yho have \yeakenecl
resistance , that therc is a reasonable probability that they lHn"e symp-
toms \vhich ,vill respond to treatment by the, nse of '; Hlldson Vitarnin

12 (5 meg.

, "

Hudson Vitamin TI-U (10 lIC'g.

, "

Hudson Vita-
min 11- 12 ( 5 meg. )" or "Hudson Vitamin B-H (50 meg.

) "

. In the

light of \lch stntf'mell1:s and represelltations said ac1n l'tisernellts nre
Inisleadillg' in a material respect and thel'e1ore constitute " false ac1yer-

tisements as that term is defined in the Federal Trade Commission
Act. uec,uE,e they fail to reveal the material fact that in the great

majority of persons experiencing til'edness "dlO have poor appetites
and ,\"ho hn \Ce -wenkenec1 resistance these symptoms flre not cfll1sed by
an est,lulishecl deficiency of the nutrient provided by " I-Inc1son Vita-
min B- l:2 (,) mcg. r\ "l-Indson Vitamin B-1:2 (10 mcg.

, "

llndson
Yitamin B- 1:2 (:23 11CI:. :' or '; Ill1clson Yitamin B-12 (50 mq:t.

) "

, and
that in sneh pPl'SOllS the sait1 prpparntions ,\"i11 he of no benefit.

PXR. 11. \.mong and typical of the statements and represe.ntations
contained ill saia lc1n rtise.JTents dlsseminnte(l as hereinnbO\-e, set
forth , v. itlt respect to responc1enfs prepar:ltlOll clesignatec1 " IIudson
El1z0L'oc, , are the fol1o\\ inp::

Lwf()re fond (:n1l be nsed by" the boclY' it must be c1igestecl. This IJl'oC'ess

is the resp(HlsibilitY" of enzy"IlH'S -which sometimes fall short of their duties.
cflusing discomfort in the form of indigestion , nansea , distention , belching and
henrtbnrn. . If you are troubled with faulty digestion-order E.:TZ01'

todaY'.
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\R. 12. Through the use of the said nclvcl'tisements ancl others
silnilar t.hereto not specifically set out herein , respondent hns repre-
sented nnd is 11m, representing, directly and by ilnpJicntion that ;; Hud-
son EnzotoG "\,jl! be of benefit in t11e trellment, of illdigest,ion nallsefl
distpntion , belching and '; henrtburn

\R. 13. The said advt'l'ti8cments "\ere flnd nre rnisleacling in mate-
rial re,spe.cs and constit.lltecl, and llO'"\ constitute

, ';

fnlse achel'tisp-

mellts ' as that term is defined in the, Federal Trade Commission Act.
In truth and in :fact

, "

Huclson Enzotoe." "\vin not. be. of benefit in the
trea1.nent of indigestion , nausea , distentioll , belchillg or "heartlml'll
except in it small minority of persons "' hose i11digest.oll nansen , c1is-

t.ention, be.lhing and "heaJ't:huj'n ' are symptoms of an established
deficiency of one 0::' more of the. enzyme.s or hi1e derivatives pI'oyided
b:.y the preparation.

Furtherl10l' , the sLatemenrs an(1 representations haye the 'capacity
and tende,ncy to suggest and do snggest to persons "\yJlO hay€- indiges-
tion , nansen , distention and " heartburn ) and "\ho belch that thero j
a re,asonable probability that they have symptoms whieh will respond
to t.reatment by the use of "IIudson Enzotoc , In the light. of such
state,ments and reprcsentations, said l1c1vertisemcnts are misleading
in a, material respect and therefore COl1st.tllte " faJse nclveni.sements
hat term is clet1nccl in the Federal Trade Commission Ad , becil11se

they rail to revcal the, material fact that. in the great majority of
pe,rso115 "\vho ha"\"c indigestion . nausea , distention and " henrtlml'n , antl
"\vho beJell , these symptoms are not caused by all established defieiency
of one 01' more of the. cnzymes or bile c1el'jYHt ives provided by "Hudson
Enzotoc , and that. in snch persons the said prcp,lratioll wiD be of JJO

bmlefit.
PAR. 14. Among and t.ypic.alof the sta.tements nIlcl representations

conta.ined in said flchertisemcnLs disseminated as hereinaboyc set forth
yith respect to responde.nfs preparnLion designated "Hudson Fem-

tabs " are the Iolloy;;ng:
FE:\JTAI3S offer symptomatic relief from liHny of the distressing symptoms

eaused by premenstrual tension , such as an:xiet;y, depression , irritability, head-
ache , etr.

\IL 15, Throngh the 118e 01 said adn rtiscments and others similar
thereto not specifically set out herein , respondent has represented , and
is nmy representing, directJy and by implication , thnt uHudson Fem-
t.abs" will be effect,iye in relim ing presently existing anxiety, depres-

sion , irritability, headache. nwl other pl'C elltly existing symptoms of
premenstrnal tension.



780 FEDERAL TRADE COMMJSSIO DECISIOXS

Decision and Order 60 F.

PAR. 16. The saiel advertisements were and are misleading in mate-
rial respects and constituted , and now constitute

, "

false tlc1vertise-

HlCuts" as that term is defined in the Federal Trade Commission Act.
In truth and in fact

, "

1-Iudson Femtabs" will not be ejJective in re-
lieying any presently existing syrnptom of premenstrual tension.

PAR. 17. The dissemination by the respondent of the false advertise-
ments, as a.foresaid , constituted , and no'" constitutes , unfair and decep-
tive acts and practices in commerce, in violation of Sections 5 and 12
of the Federal Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its compla.int
eharging the respondent named in the caption hereof with violation of
the Federal Trade Commission Act, and the respondent having been
served with notice of said determination and ",yit.h a copy of the eOI1-
plaint t.he Commission intended to issue, together I'lith a proposed fornl
of order; and

The respondent. and counsel for the Commission having t.hercftfter
executed 'an agreernent containing a consent order, and admission by
respondent of all the jurisdictional facts set forth in the complaint to
issllB herein , a staJement that the signing of said agreement is for
settlement purposes only and cloes not c.onstitute all admission by
respondent that the la"" has been violated as set fort.h in such com-
plaint , and waivers and provisions as required by the Conllnission
rules;

The Cornmission , having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agreement
makes the fol1owing jurisdictional findings, and enters the follmying
order:

1. Respondent .Hudson Vitamin Products, Inc. , is a corporation
organized, existing and doing business under and by virtue of t.he laws
of the State of Delaware , ",yith its ofIce and principal pla,ce of business
10cate(1 at 89 Seyenth Aycnue, in the city of 1\el," York, State of Xew
York.
2. The Fede,ral Trade Commission has jurisdiction of the subject

matter of this proceelling and of the respondent , and the proceeding is
in the 1Jl1blic interest.

QIlDER

/t /8 ol'duul. That respondent Hudson \ itamin Products , Inc. , n
corporation, and its offcers , and respondent's agents , representatives
and e.mployees , directly 01' t ,rough any corporate or other device , in
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eonneetion TIith the oife.ring for sale , sa.le or distribution of the prep-
uations designated "IIudson Geribn_ll LiquicF'

, "

Hudson Vitamin
12 (5 mcg.

, "

Hudson Vitamin B-12 (10 !Hcg.

, "

Hudson Vita-
min B-12 (25 mcg.

, "

Hudson Vitlunin B-12 (:,0 mcg.

, "

Hudson
Enzotoc" and "Hudson Femtabs , or a.ny other preparations of sub-
stantially similar composition or possessing substantially similar
properties , under whaten:.r mune or names sold , do forthwith cease

and desist frorn , directly or indirectly:
1. Disseminating or ea using to be disseminated by means of the

United States mails or by any means in commerce, as " commerce" is
defined in the Federal Trade Commission Act, any advedisement
which represents , directly or by implication:

(a) That "Hudson Geriban Liquid" will be of benefit in the treat-
ment of tiredness, pOOl' appetite or fee1ings of being below par , unless

mch ach-erLisement expressly limits the enect,i veness of the prepara-
tion to tho e. persons ,yho e symptoms ha ,-e been caused by an estab-
lished deflciency of one or Inore of the nutrients provided by the
prepa.ration and , further, unless the ach81i.isement clearly and COll-

pic\1ousl'y roveals the :fact that in the grea.t. majority of persons these
symptoms are caused by conditions other than those which may
respond to treatment by the use of the preparation , and that in such
persons the preparation will not be of benefit.

(b) That ' Hudson Vitamin B-12 (5 mcg. , :OI-Iudson Vitamin
12 (10 mcg.

) :' , "

Hudson Vitamin B-12 (25 meg. )" or " I-Illdson

Vitamin 12 (;30 llCg. ' win be of benefit in the treatment of Lired-

ness , pOOl' appetite or weakened resistance , unless such advertise-

rncnt expressly limits t,he effectiveness of the preparations to those

1)ersons whose symptoms have be,en eaused by an established deficiency
of the nutrient provided by tho preparations and , further, unless the

;,.

d,' ertisPllcnt clearly and eonspicuously reveals the fact that in the
great. majority of persons these symptoms nre caused by conditions
the.l' than those ,,-hich may respond to t.reatment by the use of the

preparations llHI that in such persons the preparations win not be
of beneiit.

(c) Thot "Hudson Enzotoc" \,ill be of benefit in the treatment of
indigestion, nausea , distention , belching or ;;hearUmrn , nnless such
H(hcl'tisement expressly limits the cffedive,ness of the preparation
to those persons whose-; symptoms haye been c.aused by an est.ab1ished

deficiency of one or more of the enzymes or bile deri,' a.tives provided
by tll(' preparation and : furthcr , unless the aclycrtisement clearly and
conspicuously reyeals the fact that ill the great majority of persons
the e symptoms are cn nsed by conditions other than those TIhich may
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respond to treatment by thc use of the preparation , and that in such
persons thc prcparation win not be of benefit.

(d) That "Iludson Femtabs wil1 be efIccti,'c in l'e.lie,-ing presently

existing anxiety, depression , irritability or headache, due to premen-
suual tension or any o1.her presently existing symptom of prernen-
strual tension.

2. Disseminating, OT' causing io be disseminated , any ac1yertisement
by nny means for the purpose of indue-ing, or \yhic.h is likely to
induce , (1irectly or indireetly: t.he purchase of said prepnrations in
commerce, as " commerce" is defined in the Federal Trade Commis-
sion -,,,ct, which advertisement contains any of the re,presentations
prohibitecl in paragraph 1 , abm- , or \\'hich fails to comply \Ylth the
afiirmati ,-c requirements of pftragl'aph 1 , ahoye.

Iti8 fUi'thel' orde'l That responclent herein shall , \rithin sixty
(00) days niter sCITice upon it of this order , file 'Y1th the C0111nis-

sian n. report in \\Tit1ng setting forth in detail the manner nud form
in \yhieh it has complied with this order.

Ix THY; JL\TTEH OF

Un'ER PRODUCTS , I:\C. , ET AL.

ORDER , ETC., IN REGARD TO THE ALLEGED "TOLATlOX OF THE FEDEIL-L

TIUDE CO::U IISSIO:X .\CT

Doe/let 70- ComjJ7l1iilt ,JIIJlt 1. n)f3f)- IJcc;8i(JiI. 11)1'

. .

2.. Hili;!

Order I'ci"nirillg the lJ1allUfnclnrel' of o Hise " "lw,- ing. nenm and it;, ;Hhel'ii'ing
:lgcney to cease disjiflJ'ngiJJg' cOllveting IJl'oc1l1cjs in (1eeeprin trlrdsj(ln com.

mf'l'cinls flS they c1ir1 in 11 ,. ideo :-e(jl1f'uce sho'iYing" a 1111n slwYillg iJ1 obYiol1.
discomfort whell tbe "ol'rlinnl'Y " apl'al('c1 lather 011 his face. l'' lJresented
n8 dried ant, \',!lS not shaving cream nt nIl but a suustnllce sjJrcinlJ . JJre-

pared to ."imulnte shaving' creani.

COl\IPL.UXT

Pursuant to ihe provisions of the Federal Trade Commission Act
and by virtue of the authority \'ested in it by said ..\.ct , the Federal
Trade Commissiou , ha,-ing reason to believe that Carter Products
Inc., a corporation , Sullinln , Stanffer. Cohyel1 &:' Bayles , Inc. , fl,

corporation, and S. Jleagan BaYJcs, all indiyillual , hcreinafter re-

fen' ed to as respondents, hayc violated the provisions of thc sRid
Act, and it appearing to the Commission that a proceeding by it in
respect t.hereof \yould be in the public interest hereby issues its corn-
pla, int , stating its charges in that respect as follO\\s:
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PARAGRAPH 1. Respondent Carter Products , Inc. , is a corporation
organized , existing and doing business under and by viliue of the
laws of the State of Maryland , with its principal offce amI plnce of
business located at T,vo Park Avcnue, Xew York , X.

Respondent Sul1inll , Stnuffer , Col\vell & Bayles , Inc. , is 11, corpora-
tion, organized , e,xisting and doing business under and by yirtue
of the Iflws of the Stateoi' New York , with its princ.ipal offce fmcl

place of business located at 573 Lexington ATenue , Xew York , :K.

Hespondent. S. Heagan Bayles is an individual and his address is
575 I.exington ATenue , 1\"ew York

-\R. 2. Respondent Carter Products, Inc. , is nmv, and for some
time last past has been, engaged in the manufacture, adycrtising,

offering for snle , sale and distribution of a shaying cream designated
Rise \ and yarious 'Other products , to distributors and t'O retailers

for resale to the public.
Respondent Sullivan , Stauifer , Colwell & Bayles, Inc. , is now , and

for some time last past has been , all advertising agency of the rc-
spondent Carter Products, Inc. , and now prepares and plrces, anel

for some tirHe bst past has prepared and placed , rlClyertising mate-
rial for publication, including television cOlnmel'cials including but

not limited to that hereinafter set forth , to promote the sale of the
aforesaid " Rise" and other products.

espollclent S. Heagan BayJes is an ofIcial or employee of Respond-
ent Sulli,- Stau1Ier , CohvelJ & Bay1es , Inc.. , and is the executive

in charge of the "nise ' account. As such he actively participated
in and was in clulrge of the prcparat.ion and dissemination of the

Rise" advertisements hereinafter set. forth.
PML 3. In the course and conduct of its business, respondent Carter

Products , Inc. , now c.auses, ancl for sorne time last past has caused
the said "Rise" when sold to be shipped from its factories or plants
in the various States of the united States to purchasers thereof

located in yarious other States of the United States and in the Dis-
trict of Columbia, and maintains and at all times mentioned herein
has maintained a substantial course of trade in said product , in com-
merce, as ' commerce is defined in the Federal Tracle Commission
Act.

PAR. 4. In the conduct of its business at a11 times ment.ioned herein
respondent Carter Products , Inc. , has been in substa.ntial competition
in commerce, with othe.r corporations and firms in the sale of shaving
cream.

In the conduct of its business, at, all times mentioned herein re-
spondent Sullivan , Stauffer, Colwell & Bayles , Inc. , has been in sub-
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stantial competition, in commerce, with corporations, firms and
individuals in the advertising business.

PAR. 5. Hesponclents , by means of the aforesaid television COll-
me.rcials , which inc1ude visual demonstrations of il, male actor shaving,
first with what is represented to be a competing shaving lather
which a.ppears to have dried out all his face causing him to "wince
in discomfort resulting from shaving with the competing lather;
next the actor is shown shaving in apparent comfort ,,,itll ';Rise
"Which appears to remain "moist and creamy , have represented

directly or by implicfltion, that competing lathers dry out in the

course of a slur\'c making shaving niore diffcult and l1ncOlnfol'tnble
while "Rise:' stays "moist and creamy ': throughout a shave resulting
in an easicr and more comfortable shave.

PAR. G. The aforesaid representations : including the visual demon-
strations , arB false, misleading nJld deceptive. In truth and in fact
that which is represented as be,ing a competing lather is not a lather
or shaving cream at all. It is a formulation specially prepared and
used in said demonstrfltion and is not a product used for shaving
purposes. Said demonstration is not a valid comparison of the rc-
spective qualities of "Rise ' and compet.ing products as shaving lathers
and tends to disparage competing lathers.

\R. 7. The use by respondents of the aforesaid frtls8, misleading
and deceptive representations , clemonstrations and practices has had
and now has , the eapacity and tendency to mislead mcrnbers of the
purehasing public into the erroneous and mistaken belief that said
representations "\Yere and are true and into the pure-hase of sub-
stantial quantities of "Rise" by reason of saiel erroneous and mis
taken belief. As a consequence thereof substantial trade in COlnmerce

has been , and is being, unfairly diverted to respondent Carter Prod-
ucts, Inc. , from its competitors and substantial injury has thereby
been , and is being done to competition in COlnmerce.

PAR. 8. The a.foresaid nets and practices of respondents, as herein
allege(l , ,yere , find are , all to the prejudice and injury of the public
and of the competitors of respondent Carter Products, Inc. , and

constituted and now constitute, unfa.ir and deceptive acts and prac-
tices and unfair methods of cOlnpetitjol1 , in commerce , within the
intent and meaning of the Federal Trade COlIunission Act.

lifT. Ed-Icard F. Dmons snpporting the complaint.
il r. William L. II anaway and Mr. John J. Ownpbell, of Now Yark
Y. for respondents.
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INITIAL DECISION BY .J OHN B. PorXDEXTEH, I--E. RlXG Exx:unmR

Carter Products, Inc. , a corporation , Sullivan , Stauffer: Colwell

& Bayles , Inc. , a corporation and S. .Reagan Bayles : an individual
hereinafter c.aned re8pondents , arc charged with false, advcrtising
of ;;Rise " an aerosol shaving cream manufactured and sold by
respondent Carter Products , Inc., in violation of the Federal Tracle
Commission ..c\.ct. Each of the respondents has cleni2d , in substantial
part , the violations alleged. Hearings have been IlBlcl and proposed
findings , conclusions of In."\y allc1 order haxe been submitted by respec-
tive cOllnseL The matter is nmv before the undersigned hearing
examiner for final consideration. All proposed findings of fact and
eonclusians of law not specificHl1y fonnd or concluded herein are
rejected. Upon the basis of the ent.ire record , t.he hearing exnminel'
makes the following finclings of fact and conclusions of 1a,,' , and
issues the foI1o,,-ing order:

FlNDINGS OF F.\CT

1. Respondent Carter Products, Inc. , is f1 corporation , organized
and doing business under the 1a"\ys of the State of l\larylund , with
its offce and principHl place of business located at T,yo PHrk ..'-\Ten11e

ew York , N.
2. Respondent SnJ1iv:1n , Stanifer, Cohn ll 8: I1ayJes , Inc. , is a cor

porat10n organized and doing business under the l;HYS of the State
of Kew Yark wit.h its offce and principal plftce of business located
at 575 Lexington Avenue , New York, X.Y. The indiyidual respond
ent S. Heagan Bayles is the Chief Executive. Offcer and Chairman
of t.he Board of Directors of the corporate respondent Sul1ivan

Stauf!'er , Colwell & Bayles, Inc. His address is also located at 575
Lexington Avenue , Ke"\Y York

3. The respondent Carter Products, Inc. , is now, and has been

engaged in t.he lTHllldactllre, adyertisiug, offering for sale, sale and
distribution of a shaving cream designated '; Rise/' and other products
to distributors and retaiJers for resale to the public.

4. Respondent Sullivan , Stanffer, Cohyell &, Bayles lnc. is now
and has been, an advertising agency ha,nc1ling the aRise" adver-
tising account for the respondent Carter Products , Inc. , and prepares
and placef: advertising material for publication , including television
cOlllmercials , to promote the sale of '; .Rise ' shaving cream and other
products. The indiyidual respondent S. IIeagml Bayles is and was
at the time of the advertising complained a,bout, the executive -of

Sullivan, Stauffer, C01well & Bayles, Inc. in charg of the ;;Rise
account. 1-lis specific duties with respect to the '; Rise" account "\,ill
be discussed in paragraph 12 hereof.



786 FEDERAL TRADE CONIMISSIOX DECISIQXS

Initial Decisioll GO F.

5. Tn the course and conduct of its business, respondent Carter
Products , Inc.. , 11mI' causes , and has caused the said " jse" SlU1Ying
cream , when sold , to be shipped from its .factory located in Cranberry,

8"\, .T ersey, to purchasers located in yariOllS states of the l:)nited
States and in the Distriet of Columbia , and Inaint.ains, and has
maintained a substantial course of trade. in said products, in com-
merce, fiS "collnncrce ' is defincd in the Federal Trade Commission
A,-ct ancI is, and has been , in substantial competition , in commerce
wit.h other corporations and firms in the sale of shaving C1'8n11.

6. In the conduct of its business respondent Sullivan , Stalltlcr

Cohroll & Bayles , Inc. , is , and has been , in substantial competition in
('0111me1'ce , ,,,ith cbl'porations firms and incli,"idnals in the atlvertising
bllSil1e

7. The tele1 isioJl commcrcials compbined about. \"cre GO-second
commerc.ials telecast on teJcyision stations dllring tlle period bet,y€cn

Dec81nber 2, 195D , and the first week in February ID60 and include
visual (lemonstmtions oJ a male actor shnying, first, nJter applying
to his i'nce what was orally represented to be an " ordinary" shaving
cream lather \yhieh disappeared rapidly nnd appeared to dry out on
his face, short.ly after application , cansing him to wince. in discomfort
,yhile attempting to ShflTC ,yitll the competing lather. l-1o\\8I"e1' , this
ordillary ' shavillg ere,nm ,YfiS not a shaTing crenrn at all but wns a

\vl1i1:e. creamy- looking llbstance pl'eparc(l by respondent Caltel' Prod-
ucts, Inc. , to simulate shaying cream, and conbined prope.rties ,,,hieh
C'ftnsed it to disappear rapidly and appeal' to dry out irnmediately
after being applied to the face of the actor (CX 16). It actually
contained DO percent \Tater and a 10 percent. solution of "uJtrct-y,et
GOL" , ,,,ithout perfumc mlCl \yas pressurized in a can. "Ultra- ,yct
60r)' is a surface aT' foarning agent proclucea by Atlantic Refining
Company and has the property of producing fOillllS. 1\11'. Edwin L.
Brewstcr, Director of Control for respondent Carter Products , Inc.
testified that. he received a telephone l'equest to preparc and send to
:Mr. -Hicharclson s 1 offce SOlne, cans of lather for llse all television
cOInmere1al shorts ,,,hich would come ont of the can " in it good puff
a.nd \,ould disappear rapidly. lIe, then obtained the "ultra-wet GOL"
fronl Atlantic Refining Company. This \Yl1S mixed with \Vater and
pJac.ed in a can under pressnre and was used in the television com-
mercial to simulatc "orc1inary ' shaving cream lather (CX 16). This
mixture resembling shaying ('ream did not. contain any soaps or fatt.y
acid salts usually found ill shayillg cream Jnthers. These soaps ilnd

1 Mr. Richardson is Vice President in charge of sales and 3dyel'tising for re-

spondent Carter Products, Inc.
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fatty acid salts prevent shaving cream from breaking clown. In the
next visual sequence the actor is shown shaving in apparent comfort
with "Rise ') which appears to remain moist and creamy. Along with
the visual demonstration in the television commercial was an audio
portion which stated the following:

Guard against razor scratch. . . the scratches, scrapes and burns you often
get with ordinary aerated lathers that dry ont on your face and let your whiskers
dry out too. But now there s a new inshmt lather that stays moist and creamy-
keeps your whiskers wet and soft all through your shaye-giyes you closer,
mOre comfortable shaves.

8. Through and by the use of said television commercials , respond-
ents have represented , directly and by implication, that competing

lathers dry out in the course of a shave Hwking shaving more diffcult
and uncomfortable while "Rise" stays moist and creamy throughout
the shave , resulting in an easier and more eomfort.able shave. Said
representations) including the visual demonstrations) are false , mis-
leading and deceptive in a material respect. Through the use of the
specially preparcd substance 'which respondents represented in the
television commercials to be "ordinary ': lather , (lnd ",yhich completely
dried out and broke down in approximately one minute after ejectioll
from the can as demonstrated during thc course of the hearing, re-
spondents thus represented that competing lathers dry out in the same
manner, which is contrary to the truth and constitutes disparagement
of competing lathers. .As demonstrated at the hearing, neither "Rise
nor two other competing commercial bthers (1ricd out as quickly as
the special formula used in the first television sequence. Seven other
lathers appearing in RXI through RXIO did not, according to these
exhibits , dry out in one minute as did the special form111a. In its
own defense, respondent Carter Products, Inc. , offered and there 'vas
received in evidence the resnlts of certain tests made by respondent
Carter Products, Inc. , to support its c1aim that more than 50 percent
of the competing aerated shaving creams on the commercial market
dry out faster than "Rise. " Even assnming this contention to be true
this does make the representation by respondent Carter Products ) Inc.
in its television commercial any less a misrepresentation. Since a
shaving cream \Vas not used in the purported comparison, such demon-
stration does not. prove the superiority of "Rise" over any competing
shaving crea. , to say nothing of its cbimed superiority oyer other
competing lathers. Accordingly, it ,yas deceptiyc for respondents to
imply that the dcmonstration in ;;aid commercial proves the superi-
ority of "Rise" over competing shaving cre.ams.

719-603--51
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9. Hespondents contend that said te.levision conlll1el'cial was llot
false or clece.ptive for the reason that respondents '.yere not comparing
Rise with all competing lathers but. only "with those that dry out.

quiekl:y. After referring to "onlinnri' lat.hers and the c1iseomIol'ts of
sha.ving with them : the television cOll1l1wrcials complained about
state:

but !lOYI" thne s 11 Hew iBSt.Hllt lather. . . that sta:-s ll(Ji uw.1 cream
. . . keep:: yonr whi:'kel's 'yet and soft all throngh :vour shave. . . gin's yon
c)o:-e-l", Jlore comfortable slwy!".'. Hs RISE vntenlPd sJlall b111lhk lather
The richest. '''cttei:t latlwl' eH' l' lltU1e.

By l1sing this lungnage l' .ponc1ents represented thnt the nt'w product
Hise" is the. only hther that stays moist and creamy, and , among the

aerated Jathers on the. rnal'kct

, ';

nise : is the richest, \yeHest lather ever
made. It will be noted that respondents did not. state that "Rise ' is
one, of i.he richest , ,ycHest. lathers but the richest, wettest lather.
There.fore, this contention must be rejecte(l.

10. Responclents contention that they used fl substance other than
shnving lather in the filmed c01lJnercinls because of technical photo-
graphical problems is rejecte(l. l easollable latitude. is and should be
grante(l to advertisers and aclycl'ti:-ing agencies in t.he use of "make

: when'. necessary to. meet. the technical requirements of photog-
raphy. Ho\ye\- el' , this is not fl license to Inisrepresent the truth ns to
it material fact. It is nnclisplltec1 that respondents used "Hise sha ving
lather in the television comlnercials complained about. If respond-

ents could successfully photograph "Bise" shaving lather, they could
also sHccessfully photograph a competing or competing shaving
lather . Re.pre entatiYes of responde.llts testified that their reason for
llS111g the specially prepared substance \yhich resembled shavillg
cream but contained ingredients \vhich caused it to clisappmu' and dry
up considerably faster tlWll ordinary shadng cream was to dramatize
the ditTerenee between "Rise : and " ordinary" lathers. E' ell so , it was
lIot necessary to prepare and mm a phony substance resembling shaving
('ream and represent this to the Imblic as a competing shaving Cleam
inferior to "Hisp . Respondents also contend t.hat, since the thrust
of the complaint is di1'ected tmyanll'('sponclents use of the. substitnte
substance in the. tihnec1 eornpal'ison ,yith " Hise ' ilnd no attack is made
with respect to the truth of the audio pori ion of the filmed commercial
qnoted in paragraph 7 here. , the allegations of the complaint have
not, been established. There is no merit in this contention. As previ-
ol1sly fOllll(l herein , the \ islUd and audio portions of t.he filmed com-
llleTcial hay!? beell and should be ('onsidered together : in their entirety.
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not sl).parately. Taken as a whole , t.hey constitute a misrepresentation
of a material fact.

11. Hesponc1ent CaIter Products, Inc. , urges that , siuee the television
comrnercials under inquiry haNe becn permanently and voluntarily
discontinued and respondents do llot intend to resume their use , no
order is necessary. The evidence SllO"\YS that the Federal Trade Com-
mission initiated its invesbgat.ion of the tcleyision c01l1nerciaJs on
or about February 1 , 1960 , and respondents discoIJtiJlued t.heir latest
exhibition on or about February 1960, The complaint herein was
thereafter issued all June 15 , 1960. Hespondent Carter Products, Inc.
has filed in the record an aifdavit by one of its ofhcers certifying that
this respondent has permanently a banclonecl the use. of the te.le.vision
commercials complained about and does not intend to resnme their
exhibition at any time in the future. This action on the part of Carter
Products , Inc. in discontinuing the use of the films is commendable.
However : the facts and circumstances which exist in this case do not
justify dismissal of the complaint. on the ground that respondents have
discontinued the e.xhibiLion of the films complained nbout. The re-
spondents did not discontinue. their exhiGirion until after the Commis-
sion began its investigation and after t.he Commission s "hand was on

respondent' s shoulder. "\.s stated by the C01nmission in Arg.u,,'

Ca1net' a.s , lnc. Docket l\ O. G199: "Dismissal of a complaint in cases of
this general character is llOt the usual procedure. It should not be
clone unless there is a clear showing of unusual circumstances which
in the interest of justice require it.:: o UlHIS1Wl eirc111nstanees are

sho,yn or even claimed to exist in this proceeding which \voulcl justify
clismissa I on t.hese gronnc1s.

12. The individual respondent S. IIeagan Bayles requests that the
c:omplaint be dismissed as to him for the reason that :Ir. Bayles
had no indivi(lunl responsibilit.y for the preparation or disse.nina-
tion of t.he television commereials complained nbout. As has been

found in paragraph 4 nbm' Ir. Bayles is the Chief Executive Off-
cer and Clwir1lan of the Board of Directors of respondent Sullivan
St.auff'er , Colwell & Bayles, Inc. , and in charge of the "Rise '" account
for Sullivan , Stauffer , Coh'iell &. Bft.:.vles , Inc. The c.ompJaint al1eges
that :.11'. Bayles is the executive in eharge of the "Hise ': account
for Su1Jivnn, Stauner. Colwel1 & Bayles, Inc.. and "as such he
:-;ctively pflrticipatec1 in and "\yas in charge of the preparation and
llisseminatlon of the "Hise.': advertiscments hereinafter set fOl't.
For 'Chis rcason counsel supporting the comphint seeks an order
ngninst the respondent. Orporfltjon Sulli\ , St,Hlffe,r, Colwel1 &

Bayles. Inc. , and its OTllCf:l's flnd also agaiw t :.11'. . Heagan Bayles
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in his individnal capacity. As stated by the Commission in the mat-
ter of Kay Jewelry StoTes , Inc. et ai Docket o. 6445: "The Com-
mission has wide discretion in determining the necessity of attaching
individual liability to insure the fuJl effectiveness of an order to
cease and desist,", The respondent corporation Sullivan , Stauffer

Colwell & Bayles, Inc. , had approximately 420 employees at the time
of the hearing and its total bil1ings are in excess of 60 million dol-
lars per ye,aI'. Some of these employees are engaged in marketing,

topy, art work and area media , i. , the selection of the type of
advertising for the particular advertiser, such as magazines, news-
papers, billboards, radio or television, etc. The evidence shows that
Mr. Bayles is an executive offcer of SuJlivan, StaufIer, Colwell &
Bayles, Inc. , and his dut.ies in connection with the "Rise" account
1vere confined largely to setting the policy leycls between his agency

ilnd respondent Cart.er Products, Inc. )11'. Bayles does not and did
not have the responsibiEty of preparing and disseminating the "Rise
a.dvertising iilms complained about. Copy\vriters, artists and
employees in the television department of Sullivan, Stauffer, Col-

well & Bayles, Inc. , prepared the story-boards (CXl-5) and then
under competitin3 bid , the actual makin;; of the films from the

story-boards was awarded to an independent film producing cam-
p,my who photographed and produced the films complained about.
After the films had been produced and delivered to Sullivan , Stauf-
fer, Colwe1J & Bayleo, Inc. , its media department arranged with
the television stations for their broadcast. In summary, 1\11'. Bayles
participation in the " ise" advertising was limited to setting the
policy level between his agency Rnd the respondent Carter Prod
ucts, Inc. ; the day-to-day responsibility for Rctual1y preparing the
Rise" advertising fims was in the hands of two men at Sullivan

Stauffer , Colwell & Bayles, Inc. , Mr. Barrett \Vcleh , :Vfanagement
Supervisor, ancl , uncleI' him , 3fr. R.olancl :Marx, an a.ccount execu-

tive. The evidence is undisputed that 1\11'. Bayles had no knowledge
t.hat the subst.ance "ultra-\\et 60L" was going to be used in the
fim commercials instead of shaving cream. In the il1atter of Wil-
son Tobacco Board of T1'((rle Inc. , et I7l Docket 6262, the order to
cease and desist issued by the hearing examiner \"as directed against
certain respondents in their individual capac.ities , as well as in their
capacities as offcers and directors of corporate respondents upon
the basis of allegations in the complaint charging the named
respondents both in their individual and offcia.l capacities. How-
ever, the initial decision did not contain any finding that these
respondents acted in any capacit.y other than as offeers and direc-
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tors of the va.rious corporate respondents, nor did the Commission
belie.v\:, there was any evidence 10 8upport such a i-inding. Even
though the respondents did not raise the question on appeal in that
case, the Commission held that therc ,vas no evidence in the record
to justify a conclusion that the,se individuals, as such , lnight induce
evasion of the terms of the order by corporate respondents nnd no

othe,r circumstances appeared poin6ng to the necessity of directing
the order aga.inst these parties in their individual as distinguished

from their offcial capacities. Accordingly, the Commission modi-
fied the order so as to limit its effect to the named respondents only
in their capacities as offcers and directors of the corporate respond-
ents, and not against them in their incliviclual capacities. To the
same effect are In the Jlatte1' of Nmtvile , Inc., et al. Docket 6405

and In the Mattei' of Kay JMoelry 8t01' , Inc. , et al. 8"1J1'a. Here
there is no evidence in the record to justify any conclusion that

:Mr. Bayles might inchlce evasion of the terms of the order by cor-

porate respondents and no other circumstances appear pointing to

tho necessity of directing the order against . Dayles in his indi-
vidual as distinguished from his offcjal corporate ca.pa,cit.y. There-
fore, the order to be issnecl he1'ein wi11 not he directed ag linst Jir.
Bay les in his individual ea paeit.y,

CO::CLl:SIQXS

13. The use by respondents of the aforesaid false, misleading and
deceptive representations , demonstrations and practices has had , and
now has , the capacity and tendency to mislead members of the pnr-
chasing public into the (',11'on80ns and mistaken belief that s lid rep1'e-

&entations were , and are, true and into the purchase of substantial
quantities of "Rise" shaving cream by reason of said erroneous and
mistaken belief. As a. consequence, sllbstantia,l trade in commerce

has been unfairly divert eel to respondent Carter Products, Inc. , from
its competitors and substant.ia.l injury done to competit.ion in com-
mercc. Said acts and practices \Yere , and are , to the prejudice and
injury of the public and of the competitors of respondent Carter

Products, Inc. , and constitute unfair and c1ecept-i ve aets and prac-
tices and unfair methods of competition in commerce within the
intt'nt and meaning of the Federal Trade COl1mi sion Act.

ormEH

it i.s ordered That respondents Carter Products , Inc. , a corpora-
tion. Sullivan , Stauffer , Colwell and BayJes , Ine. , a corporation , their
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offcers, agents , l'cpresentfltivcs and employees , directly or through
any corporate or other de\Tice , in c.onncction with the advertising,

offering for sale, sale or distribution of 8ha viug cream or any other
merchandise in commerce , as " CollIlEn' " is deilnec1 in the Federal
Trade Commission Act, do i'olilnrith cease and (lesist from:

Disparaging the quality or properties of any competing product
or prodnct.s, through the use of false or misleading pictures, depic-

tions 01' dellOllstrntions either nlone or accompanied by oral or IyriUell
st.atcments, or otherwise.

Be.presenting (1irect1y or by implication that pictures, llepictions
or demonstrations either alone or accompanied by oral or 'written
stntement. accurately portray or depict the superiority of HllY prO(lnd,

(1\-e1' eompeting products 1,11en snch portraY,ll or depiction is an
inaccurate comparison of fmy such product Iyith ('ompeting product;;.

OPIXION OF TJIE COJDIISbWX

By AKDERSOX COJJunissioner:
Respondents hereill have been charged \yith yiolation of Section 

of the Federal Trllde Commission Act. The matter is now before llS
on respondents : appeal from an initia 1 decision of the hearing examiner
holding that the allegntiolls of the complaint had bee,n sllstainc1lJy the
eyidence and ordering byo of the responcleljts to eease :lncl desist from
the practices found to be unla I'- ful.

Hesponc1ent.s Rre Carter Products , Inc. , manufacturer of the shnying
cream "Rise :' and other products; Sul1iyan , StautJer , Cohyell &, Bayles
Inc. , an advertising agency handling the ::1\ise :' adn:rtising accOlllt.;
a.nd S. IIeagan Bayles , an executive of the advertising agency. In
substance , they ,11e charged ill tlH complaint Iyith falsely and decep-
tively representing in telcyisiol1 commercials that shaying creams com-
peting with "Rise" dry out during the course of a shave IYhile :' Hise
st.ays moist and crea.my, and IY1th using false a,nd deceptive visuaJ
dmnonstrntions in sueh commercials to make this representation,

There is no dispute as to the follO\ying facts: A television eOlnmm.cial
t.ypical of 1.hose chaJ1engecl by tho complaint opens by depicting 
silhouette of a man shaving; the elm-vn stroke of the razor being fol-
lowed by a jagged line , and a yoice saying ': Guard Against Razor
Scratch': . After the picture and t.he l'ords are repeated , there is a.

close-up of a man shaving in obvious discomfort. The lather which
has be.en applied to his face appears dried out. Superimposed on this
picture are the l'orcls " Ordinary Lathers Dry Out". The announcer
says "The scratches , scrapes and burns you often get. Iyith ordinary
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aerated lathers that dry ant on :your face.. and let your \yhiskel's
dry out., too. Your razor tugs and pulls.

The pic.tul'e then shifts to a can of " Rise" from \yhich a rich , creamy
lather is being released onto a man s hand and the \yords '; StfLYS :I\oist
nd Creamy ': are flashed on the picture. This is followed by a series

of pictures \yhich include a portrayal of a man shflying, his expression

indicating that he is experiencing a. most comfortable shaye.
Throughout this sequence , the announcer continues

, "

But 110\'\ there
a new instant lather. . . that stays moist and creamy. . . keeps
your whiske1'8 \yct and soft all through your shayc . . . gi,'cs you
closer, morc comforbblc shaves. Ifs Bise patented small bubble
lather. . . the richest: , wettest lnt-her m-er made. Instead of drying
out on your face. . . Rise \yetter lathel' puts more moistnre into
whiskers. . . keeps them \yet and soft. . . all through your shave
Guards against 1'a;,or scratch. . . Gives you closer , more comfortable
shaves in half the time. Shan \yith Rise. . the ,yetter btller that
doesn t dry out on your face.

The reeorcl discloses, and respondents concede" that the so-called
orc1iua.ry" lather used in Lhe commcrc.iaJ \YfLS not. a sl1rlying crea,m but

a substa.nce spe,cia1Jy prepared by Cart.el' to simulate shaying- ercam.
As found by the hearing examincr , the substance contained DO per cent
water an(l a solution of " ultra- \yet GO L , 11 surface or foaming agent
which has the property of producing foam. It didllot contain any
soaps or farty acid salts, the ingredients on1inariJy used to keep a
shaving cream from breaking clmyn , and ,,"as formulated in snch
manner that it \yould come out of 1\ Ct111 :' in L good pllff fwd \ymlld
disappear rapidly

The record nlso 8hO\\-s that there arc a number of aerated .-having
creams that do not dry out in the course of 11 shnve.

Relying primarily on the aforementioned evidence the hearing ex-
fll1iner l1elcl that respondents had falsely and deceptively represented
in their cOllllnercials that fill shaving cremns competing with " Rise
dry out in the course of a shaye \Y))11e "Rise:' docs not. He further
held that respondents had fa1sely and deccptiye1y represented that the

visual demonstration included in t.be. commercial proyed the superiority
of "Rise )' over competing shaving creams.

The principal argume.nt made by respondents in their appeal is that
the hearing examiner misinterpreted the commercials in quest.ion and
that his c.oTlclusion as to what was said in such advertising is not sup-
ported by the record. Hcspondents contend first of all that the com-
mercial wa.s not it comparison of ';Rise :' with an competing shaving
creams, as found by the examine.f , but a comparison of "Rise:' with
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ordinary" shaving- creams. They next contend that t.he record
shows that an "ordinary" shaving cream is an inferior shaving- cream
that dries out on the user s face and that the substance usee! in the

commercial as an "ordinary" shaving cream did in fact have the
appearance of a dried-out lather. They argue, therefore, that since

the purpose of the commercial was merely to dramatize the difference
between "Rise" and a dried-out lather, the use of a simulated product
in this dramatization or demonst.ration was not de cptivc.

Respondents point out. in this connection that witnesses "ho had
participated in the preparation of the advertising in question had

testified unanimously that. it "as their intention to compn.re "Hise
only with those, competing shaving creams which were without merit
or of inferior quality. These, witnesses also tf stified t.hat the word
ordinary " '''as used in the. commercial to refer to such inferior prod-

ucts. Individual respondent , Bayles , testified in this connection as
follows: " it might be well here to say by ' ordinary ' what we mean.
If you look it np in the dictionary it means commonplace, and it means
,,,ithout merit.; it means inferior. That is the definition out of the
1arge Ierrinm- ,VelJster dictionary. ': lIe also t.estified 

""T are talk-
ing about those lathers 

Thich are ordinary and dry out, and 'ordinary
men,ns inferior quality. Those lathers that qualify as ordinal;? lathers
that dry ont , :res e were competing agftinst those . He also testified
,Ve were not competing with 1nt.hel's that were of the same. quality

or could be conside,red of the same quality as R.ise.:' Respondents
also contend that it isclear from the audio portion of the commercial
that t.he comparison was made bebveHl "Hiso" and "ordina.ry" aerated
lathers " that dry out on your face

,Ve are nDt impressed ,vith this argument or with the testimony
upon whic.h it is hased. In the first place , it is noted that "Rise :: is
referred to in the. various commercials as "the richest : wettest lather
ever made," a,nd as " the lather thftt doesn t dry oue' . The representa-
tion is also made that l'lo other lathe?' lets you sha,ve so close" (italic

supplied). Moreover , we find it exceeding1y diffcult to believe that
respondents ,,"auld compare "Rise , a product claimed to be "unique
and " superior , ,,,ith only the lowest quality shaving creams. In any
event , this t.estimony is wholly irrelevant to the point under consider-
ation. ,Vhat respondents intended to say in their advertising has no
beftring on t.he question of what. ,vas actually sa.id. or does it appear
frOlll an examination of the advertising that the phrase, " that dry out
on your face :' is a qualification of the term "ordinary .aeratedlathers
HS respondents seem to contend. In the context in which it is used
this phrase is merely a. repre entation t,hat such lathers do dry out.
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Elsewhere in the advertising respondents flatly state "Ordinary
Lathers Dry Out"

1Vhcn viewed and heard in its entirety, there can be no doubt that
the commercial compares "Rise" '''1th all other competing aerated
shaving creams. j\ either the word "ordinary" nor any other part of
the commercial indicate,s that respondents are dis6nguishing between
low qnality and high qua.lity lathers. Insofar as the viewer can eleter-
mine from the advertising an ordinary shaving cream is merely a
shaving cream other than "Rise . Consequently, we believe that re-

spondents ' advertising conveys the impression that aJl aerated lathers
competing with "Rise" dry out. Since the record shows that this is
untrue , the representation is a false disparagement of those aerated
shaving creams that do not dry out during the course of a shave.

,Ve will consider next respondents ' contention that there was no
deception in the use of a substance having the appearance of a dried-
ont lather for the pnrpose .of dramatizing the difference bet'veen
Rise" and a dried-out lather. lIere again the respondent.s ignore

what was said in the commercial and direct their argument to what
they say was the purpose. of the acherLising. Although it is true that
respondents representeel that "Hise" is superior to fl dried-out lather
it is equa,Ily clear that they also represented that ' Rise : is superior to
competing aerated shaving lathers because these lathers dry out and

Rise" does not. The demonstration in the advertising purported
to show why "Rise" is superior. The viewer could observe and see
for himself that other lathers dry out while "Rise" remllins ' moist
and creamy . To remove any doubts that this ,yas t.he purpose of t.he

demonstration , the words "Ordinary Lathers Dry Out" were super-
imposed on the picture. Since the product which was shown as dried
out in the demonstrati.on was a substance other than a. shaving cream
11aving none of the characteristics of .Q, shaving cream except the
property of foa.ming, the demonstration did not shm" that competing
lathers dry out faster than "Hise , although it conveyed the impres-
sion that it did. The demonstration ,lid not prove what it purported
to prove and was, therefore , false and deceptive. Since we believe
as respondents obviollsly did , that the demonstratlon would serve t.o
induce members of the public to pnrchase "Rise '; in preference to
competing lathers , there is sufficient public interest to warrant the
conclusion that the practice should he prohibited.

,Ve might add in this connection that our views with respect to
the use of television demonstrations that convey false 'Or deceptive
impressions to the pubI1c were fully set forth in our opinion in the
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matter of Colgede-Palnwl;ve CompwlY, et al. Docket Ko. 7736 (1961),
and the rationale of 1hat decision is e'lual1y app1icable here.

Respondents lutVC also appealed from the hearing examiner s rejec-
tion of their plea of abandonment. ,Ye ha ye no reason to disturb

the hearing examiner\, holding on this point , howc\'el' . The mere

showing that respondents had discontinued the television commercials
which gave, rise to the charges herein does not lead us to believe
that the.re 'Ir'ill be no rec.nl'rence of the practices challenged in the
complaint. Hesponc1ents did not stop using the commercials in ques-

tion until after the Commission had begun its investigatioll. 
\\8 have previously stated l the dismissal of a eomphlint on the ground

of abandonment is rarely \\'arnlnte(l in cases where the discontinuance
does not oecnr until after the Commission has acted. :Moreover

responc1ent.s assurance of discontinuance relates only to the speeifie
commercials and not. to the practices at whieh the complaint is di-
rectp-d. There has been no showing of unusual circumstances \\'hich
would indicate that entry of an order is unnecessary nor does 
a.ppear that there has been any change in the compeii6Ye conditions
,vhich may hayc influenced respondents to use advert.ising of the
type under consideration. Consequently, \'p find no elTor in the hear-
ing e aminer s ruling on this point.

Hesponc1ents also contend that the order to cea e and desist con.
tainec1 in the initial (lecision is too broad , yague , general and aJJ-

inelusi\ e. ,Ye agree that the order goes too far but not for the
reasons stated in respondents' brief. The order, as (lraftec1 , properly
prohibits respondents from llsing fftlse or misleadillg pictures, depic-
tions or demonstrations to disparage the quality or properties -of a
product and from using- representations that a picture , depiction or
demonst.ration depicts or pOl'trClYS the superiority of any product

oyer ('ompeting products ,yhen fi geniuJlc or accurate comparison of
t.he, products has not been made. The order. ho\Y8,- , ,yould also

prohibit respondents from othenyise : disparaging the quaJity or

propert.ies of any competil1g product. or products. This ,yould prc-
vent respondents from making truthful and nondeccptiye statements
that a product has ccrtain desirable properties or qualities ,,-hich a
compettng product or products do not possess. Such n cornparison
may hn.\"c the effect of disparaging the. competing product, but lye
knO\y of no rule of law which prevents a. seller from honestly illfo1'm-

lUg tl1e public of t.he advantages of its product.s as opposed to those
of competing products.

1 In the Jatter of Wm"d Ba i!lg CO!lllfJ1Y, Docket Xo. 6833 (19581 and Fires/o'l'! Tire
(1/)(/ RnuUl'r CompallY, Docket :'0. i020 (105fJ).
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The complaint a.lleges and the reeord discloses that respondents
have falsely disparaged competing products. The hearing examiner
has found in this connection that respondents not only disparaged
compet.ng products by means of false and deceptiH , visual demonstra-
tions hut that they had falsely represented that lathers competing
with "R.ise" dry out in t.he course of a, shave making shaving more
diffcult and uncomfortable. Consequently, his order should have pro-
hibited respondents fI'Olll making snch representations or from other-
wise falsely disparaging competing shaving cremns. The order will
be modified accordingly.

An nrguments macle by respondents ,,-hich ha ye not beeu discussed
here.in are rejected.

To the extent indicated herein , the appea.l of respondents is granted;
in an other respects it is denied. The initial decision , modified to
conform with this opinion , will be adopted as the decision of the
Commission.

nx AI, ORDER

This matter having ueen heal'cllJy the COJlunission upon respond-
ents : appcul froln the hearing examiner s initial decision , a.nd upon
briefs in snpport thereo! and in opposition thcreto , no oral argul1ent
ha.ving been requested; and the Commission haying rendered its de-
cision granting in part and denying in part, the aforeTnentioned appeal

and directing modification of th initial decision:
It 'is ()!'lei' That the -foJlmying order be , and it hereby is : substi-

tut.ed for the order containpclin the initial decision:
It is (J!'lel'erl That respondents Cartel' Proc1ucts , Inc.. , a. corpora.-

t.ioJ1 \ a.nc1 SuJliyan , Stal11lcL Col\yel1 & Bayles : Inc. , a COl'por:ltion
the,ir offcers, agents, representatin's and emp1oyp('s directly or

thrungh any corporate. or otlw1' del ice , in connection "with the ac/-

yp,

rtising, oflering -for snle , sH, ll' or distribution of shaving creanl 01'

n.n v otl1('1' merchandi e in commerce, :IS ;' colluncITe defined in the

Federal Trade Commission --\rt : (10 fortlnyjth cense and desist frorn:
(11) Dispnraging the qnabty or properties of any competing prod-

uct or proclllcts , t.hrough the use of false or mislP1Hhng pictl1l'es clepic-

tiOllf- or demonstrations either a10nr or accompalli\ d by oral or 'Yl'iLten

statenwnts.
(bJ J e.presentillg clil'PctJy or by implicajion that pictl1res, (1epic-

tions 01' cle.monstratioll eithcr alone or accompanied by oral or written
statements, accllrately portray or depict the snperiority of a.ny prod-

nct. over competing proc1l1ds when snell portrayal or depiction is not
a, gennine 01' accurate comparisoll of sneh procluct with competing
products.
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And further In the advertising, offering for sale, sale, or distribu-
tion of "Rise" shaving cream , or any other shaving cream, in com-

merce, as "commerce " is defined in the Federal Trade Commission Act
from misrepresenting the moisture retaining properties of competing
shaving creams or otherwise falsely disparaging the quality or merits
of competing products.

It is f'/J'theJ' ordered That the complaint be , and the same hereby
, dismissed as to respondent S. rleagan Bayles in his individual

capacity.
It i8 iu?,the?' ordered That the hearing exanliner s initiaJ decision

as modified herein be , and it hereby is , adopted as the decision of the
Commission.

It ,is f'lwtheT ordered That respondents , Cartel' Products , Inc. , and
Sullivan , Stauffer, Colwell & Bayles, Inc., shall , within sixty (00)
clays a.fter service upon them of t.his orcle.r, fi1e with the Commission it
report, in writing, setting forth in detail the ma.nner and form in which
the,y have eompliecl with the order to cease and desist.

IN THE :MA TIER OF

THE QGAKER OATS COMPANY

ORDER ETC. IN REGARD TO THE ALLEGED YIQLATIOX OF SEC. Z(d)
CLAYTOS .ACT

OF THE

Docket 8119. OQlIplaint , Sept. j.9Q-Dccision /11'1". J.962

Onler requiring a major manufacturer of food products for both humans and
animals, sellng to wholesalers and retailers and with annual sales in excess
of $300 000,000, to cease violating Sec. 2(d) of the Clayton Act by such
acts as contributing $250 through its Coast Fisheries Division in connection

with the sale of its Puss Boots cat food to an anniversary sales pr0-
motion called a "Foodarama " staged by a gl"OCery chain with retail stores
in 25 cities in Iowa, Illnois , find :Missoul'i , without making sHch payments
available on proportionally equal terms to the chain s competitors.

CO;\IPJ.AIST

The Federal Trade Conllnission , having reason to believe that the
party respondent named in the caption hen , and hereinafter
more particularly designated and described, has violated and
is now violating the provisions of subsection (d) of Section 2
of the Clayton Act , as amended by the Robinson-Patman Act (U.


