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And further In the advertising, offering for sale, sale, or distribu-
tion of "Rise" shaving cream , or any other shaving cream, in com-

merce, as "commerce " is defined in the Federal Trade Commission Act
from misrepresenting the moisture retaining properties of competing
shaving creams or otherwise falsely disparaging the quality or merits
of competing products.

It is f'/J'theJ' ordered That the complaint be , and the same hereby
, dismissed as to respondent S. rleagan Bayles in his individual

capacity.
It i8 iu?,the?' ordered That the hearing exanliner s initiaJ decision

as modified herein be , and it hereby is , adopted as the decision of the
Commission.

It ,is f'lwtheT ordered That respondents , Cartel' Products , Inc. , and
Sullivan , Stauffer, Colwell & Bayles, Inc., shall , within sixty (00)
clays a.fter service upon them of t.his orcle.r, fi1e with the Commission it
report, in writing, setting forth in detail the ma.nner and form in which
the,y have eompliecl with the order to cease and desist.

IN THE :MA TIER OF

THE QGAKER OATS COMPANY

ORDER ETC. IN REGARD TO THE ALLEGED YIQLATIOX OF SEC. Z(d)
CLAYTOS .ACT

OF THE

Docket 8119. OQlIplaint , Sept. j.9Q-Dccision /11'1". J.962

Onler requiring a major manufacturer of food products for both humans and
animals, sellng to wholesalers and retailers and with annual sales in excess
of $300 000,000, to cease violating Sec. 2(d) of the Clayton Act by such
acts as contributing $250 through its Coast Fisheries Division in connection

with the sale of its Puss Boots cat food to an anniversary sales pr0-
motion called a "Foodarama " staged by a gl"OCery chain with retail stores
in 25 cities in Iowa, Illnois , find :Missoul'i , without making sHch payments
available on proportionally equal terms to the chain s competitors.

CO;\IPJ.AIST

The Federal Trade Conllnission , having reason to believe that the
party respondent named in the caption hen , and hereinafter
more particularly designated and described, has violated and
is now violating the provisions of subsection (d) of Section 2
of the Clayton Act , as amended by the Robinson-Patman Act (U.
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Title 15 , Sec. 13), hereby issues its complaint , stating its charges with
respect thcreto as follows:

PAR, 1. Respondent The Quaker Oats Company is a corporation
organized , existing and doing business uncleI' and by virtue of the
laws of the State of ew .Jersey, with its oHice and principal place
of business located at the 1Ierchanc1ise. :Mart Plaza , Chicago 54, Ill.

PAR. 2. Respondent is now and has been engaged in the manufac-
ture, sale and distribution of food products for both human and ani-
mal consumption. Itespondent seDs and distributes its products to
wholesaJers and retailers, including retail chain store organizations.
Respondent' s sales of its products are substant.ial , exceeding $300 000
000 annually.

PAR. 3. Respondent seDs and causes its products to be transporteel
from its principal place of business in the State of Illinois to customers
located in other States of the United Stotes. There has been at all
times mentioned herein a condnuous COlll'se of trade in said products
in commerce , as "commerce :: is defined in the Clayton Act, as amended.

P AH. 4. In the course and conduct of its business in commerce , and
particularly since 1958 , respondent paid or contracted for the payment
of something of value to or for tlJC henefit of some of its customers as
compcnsation or in consideration for services or facilities furnished
by or through such customers in connection with their offering for sale
Or sale of products sold to them by respondent, and such payments
were not made available on proportionally equal terms to all other
customers competing in the sa.1e and distribution of respondent'
products.

PAH. 5. For example , in the yeaT 1959 , respondent contracted to pay
a.nd did pay to Benner Tea Company, a retail grocery chain with head-
quarters in Burlington , Imva, the aJnount of $250.00 as compensation
or as an allowance for advertising or other services or fftCilities fur-
nished by or through Benner Tea Company in eonnec.ion with iLs
offering for sale or sale of products sold to it by respondent. Such
compensation or allowance was not made available on proportionally
equal terms to all other customers competing with Benner Tea Com-
pany in the sfLle and distribution of products of like gTac1e and quality
purchased frolll respondent.

PAn. 6. The acts and practices of responde.nt., as alleged , are in viola-
tion of subsection (d) of Section 2 of the Cla.yton Act , as amended by
the Robinson-Patman Act.
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1fT. Jolin PB1'' snpporting the complaint.
Afr. John T. Clwdwell, AiT. Paul H. LaRue and Mr. Luthe/' O. 111c-

Kinney of Snyder, Ohadwell, Keek , Kayser qles and Afr. JIe/'-
"ill E. Olsen and ,111'. Joseph G. Egan all of Chicago, Ill., for
respondent.

IXITHI.J DECISIOX BY ,Yc\LTEH.IL BEX:\F.TT : 1-Tr:.\mxG EXXl\INER

This is a,proceeding based on it complaint issued September 16 , 1960

eharging respondent \Y1th vio1ntion of subsection (c1) of Section 2 of
he Clayton Act, as amended by the Hobinson-Pntman Act (U.
Title 15 , See. 13).

There is no substantial dispute about the facts. Quaker Oats made
H payment to Benner Tea Compn.ny a purchaser fr01ll it in ('omle tion
\,lth the JatJel"s anniversary F'ooc1n.ranlfi program in 19;'0 ano. this
type of pa yment "ms not. made aVHilable to other purchasers on pro-
pOl1-,ionnlly eqnal terms.

Counsel for both pa.rties are to be commended for their cooperative
attitude in simplifying the record t.hrough stipulations which reduced
the size of t.he record and placed the proper emphasis on the imlJortant
features of the case.

The only substantial questions present.ed arc ,,-hether the speciaJ
circmnstances in this case arc such that either 1) no order shonld i sn2.

because there is only a single violation, or 2) the order should be

cUI.tailed so that it llpplies only to the sale of cat food the product of
the division of rf'.3ponclent which was responsible for the violation
disclosed.

This proceeding is now before the hearing eXflminer for final con-
sideration upon the complaint , answer , testimony and other ('vic1ence

motion to dismiss, proposed filHlings of fact, conclusions of law and
briefs. The hearing examine,r has given consideration to the proposed
findings and conelllsions , and all findings of fact and conclusions not
herenfteT specifically found or c0l1cllH1ecl , either in their entirety or
in substanc.e are hereby rejected. IIavillg considered the entire I' eeord
herein , the hearing examiner makes the fo11mYing findings as to the
facts : conclusions dra.wn therefrom and order:

FIXDINGS OF F -\CT

1. Respondent The Quaker Oats Company is a. corporation orga-
nized , existing and doing business uncler and by virtue of the laws of
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theStaJe of New Jersey, with its aiEee and principal place of busines3
loeated at the l\e.rchandise Mart Plaza , Chicago 54 , Ill.

2. Respondent is now and has been engaged in the manufacture, sale

and distribution of food products for both human and animal con-
sumption. HespOllc1ent sells and distributes products to ,,,h01e8ale1'8

and retailers, including reta,il ehaill store organizations. Hespond-
eufs sales of its products are substnntial, exce,ecling $300 000 000

annually.
3. Respondent sells find c.auses its products 10 be trnnspol'ted from

its principal place of business in the 8t,lte of Illinois to cnstomers
locatecl ill othe.r States of the Gnitecl States. There has been at all
times mentioned herein a continnous course of trade in said products
in commeree, as ;' eol1merce is deiined in t.he ClflytOll Act , as amended.

4. H.espondent conducts seyel'al types of business through c1iyisions
which are semi- autonomous nlthough Hot separately incorporated.

5. One sueh division is the Coast. Fisheries Di\' lsion of Quaker Oats
Company which manufactures and sells Puss 'N Boots cat food.
This division accounts for roughly ten percent of the business of

Quaker Oats Company.
6. Coast Fislterie-s Division was set up as it result, of the acquisition

or a hithert.o independent corporation in U);)Q and its method of s,-lle
differs substantially from the method of sale utilized by the balance
of the divisions of Quaker Oats Company. Its sales were conducted
prima.rily through the use 01' illdept'nrlent brokers who also handle
products of 'companies other than Quaker Uats. Grocery Products
Division ,,,hich sells such pn,ckagecl goods as Quake.r Oat.s and ICen-
Ration , utilizes its own s Lles organization to make its sales to '\hoJe-
salers and other direct customers. In atl(lition Coast Fishe.ries Divi-
sion maintains shipping points and fi1c-torie:: ,,,hich difler from those
used by its Groe-ery Products Di\,ision and it ut.ilizes public warehouses
rather than company owne(l distributioll centers such as ,ll'e used by
t.he GrnceT). Products Division.

7. "'Vhile the act.ivities of Grocery Products Division have, been
closely supervised , Coast Fisheries Division presumably by reason of
its former independent statns, was not as closely snpervisecl nor '''11S

its saJos manager , Glenn Hesler. In the words of the ,ritness, Vic.e

President "'Vil1iam G. :Hason

, "

'Ye rea1ize that we let this Division just

beconle too indepe,ndent . . .
8. During the year 1959 , respondent. sold Puss : Boots cat foo I jn

ca.ns to Benner Tea Company, a retail groccry chain with he;1(lqual';el'
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in Burlingt.on

cibes:
Iowa , which maintained retail stores in the following

Burlington , Imva
Fort :Madison , Iowa
Keokuk, Iowa
Iowa City, Iowa
Fairfield, Iowa
Xew London , 10\"\a
..Vinfield. Iowa
Sil,wurney, Jon"
Blor\ilfield , Iowa
Ottnma , Iowa
Jft. Pleasant , Ion"
Tipton , Iowa
Farmington , Iowa

::Uuscatine, Iowa
Canton , Illnois
Carthage, Illnois
Stronghurst, Illinois
Galesbul'g, Illinois
1\Ionmouth , Illnois
Rosevile , Illnois
JIoline, Il1nois
3Iacomb , Illinois
LaBarpe, 111inois

?lIemphis , )'Iissouri
Ka holm , JIissouri

D. Such retail storrs stockeel Puss :K Boots eat. food shipped by
re,sponc1ent to Benner Ten Company in Burlington , Io , and t 11cn

distributed by Benner Te,a Company to its individual stores.
10. Respomlent's pbnts which pack Pnss 'N Doots cat food are

located in \Vi1rnington , Calirornia; Pascagoula, )Iiss1ssippi; and Lu-
Iaille. The Puss 'K Boots cat rood which was sold to Benner

Tea Company in Burlington , Iowa , was shipped rrom one or more of
t.hose, plants.

11. During the year 1959 , respondent also soJd Puss 'N Boots cat
food to other customcrs who compcted in the resale of Puss 'K Boots
cat food with Benner Tea Company, na.mely: I(roger Compa.ny;
Safeway Stores, Inc. : National Te", Co. : enited Food jyhrkets;
Eagle Food Centers, Inc. ; The Great Atlantic & Pacific Tea Com-
pany; Swa.nson Super :.larkets; Geifman s Food Stores, Inc. j n,nd

I-!y- V ee Stores. Each or these competing customers maintninecl retail
stores in one or more or the ran owing cities: Canton , Illinois; Gales-

burg, Illinois; Io1ine, Illinois; lonmouth , 111inois; Burlington
Iowft; Fairfield, Iowa; Ft. :Maclison , IO\yaj Iowa City, Io\"a; Keokuk
Iowa; and Ottunnva , Iowa.

12. In June 1959 , Benner Tea Company staged an anniversary
sales promotion caned a "Fooclarama . It solicited a large number
or suppliers to participate. Its brochure describing the advertising-
a.nd promotional activities ,..hich were to take place during the "Food-
a.rama" contained st.atements or anticipated advertising and promo-
tional activities ,,,hich included: a tabloid majling to 135 000 homes
in the Benner t.rade area reaturing the products of participants; a
special section in 19 leading local newspa.pers in named cities pJus
big space ads in seven smaJ1er to\"ns, a big display booth; signs and
djspJnys special bulletins , speeial meetings, and radio spots.
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13. Benner Tea Company, in its brochure, also offered participants
in its "Foodarama" a choice of six (6) different advertising and pro-
motional "deals" as follows:

S(;PER FOODARA:\IA DEAL 1\0.
8' :x 10' Display Booth plU8 mention in '!abloid---------

---

-------- $150

SCPER FOODARA:\IA DEAL o. 2
8' x la' Display Booth plU8 1Ao page in Tabloid and mention in Ad_--- $250

SUPER I!'OODARA:\lA DEAL No.
8' x 10' Display Booth plus % page in Tabloid anclllention in Ad_---- 350

SUI'ER FOODARA:\IA. DIDAL :-TO. 4

8' x JO' Display Booth plus 1/1 page in Tabloid and mention in Ad--_

- ,

450

Sl:PER FOODARA:\L\. DEAL o. 6

8' x 10' Display Booth plus :: page in Tabloid and mention in Ad____- $550
SUPEU I"OODAUA:\fA DEAL 1\0. G

8' x 10' Disp1ay Booth plus 1h page in Tabloid, prominent space and
portion in 11e\vspaper Ad and giant 2 week Display in every store- - $650

14. Over seventy (70) Benner Tea Company suppliers participated
in the late 1959 "Foodarama," and contribnted about $19 500.00.

15. Benner Tea Company advertised its 1969 "Fooclarama" in the
following newspapers:
Canton Daily Ledgpr

Canton , Illinois
Fairfield Daily r edger
Fairfield , Iowa
The Evening Democrat
Ft. :\ladison , Iowa
Galesburg Register-Mail
Galesburg, Illinois
Iowa City Press Citizen
Iowa Oity, Iowa
The Daily Gate City,
Keokuk , Iowa
.rIle 11acomb Daily Journal,
::Iacomb, Illnois
::Ioline Daily Dispatch
:\Io1ine, Illnois
:Uonmouth Review At1as
:\Ionruouth , Illinois
The l\It" Pleasant ::Tews
::1t. Pleasant , Iowa
::lnscatine .Journal
Musca tine , Iowa
Ottumwa Daily Courier
Ottullwa, 10''\8
The Burlington Hawk-Eye
Bllrlil1gton. Iowa

719-603--64--

Burlington Lahol' Xews
Burlington , Iowa
Des Moines County News
'Vest Burlington , Iowa
Bloomfield Democrat.
Bloomfield, Iowa
Record Republican

Bonaparte, Iowa
Hancock County Journal
Carthage , Illinois
I'd- County Xews
Farmington , Iowa
Kahoka Gazette Herald
Kuhoka , :Missouri
La Harpe Quil
La Harpe, Illnois
::lernphis Democrat
l\Iemphis, Missouri
Xe,v London Journal
Xew London , Iowa
Rosevile Independent.

Rosevile, Illinois
SigOl1l'Ile;\ - J\ews-HeYie
Sigoul'uey, Imya
Tipton Consel''\ati'"
Tipton . Iowa
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'Vinfield Beacon,
Winfield, Iowa
Henderson County Graphic-Reporter
.stronghurst, Illinois

Galesburg POiit Publishing Oomp.ny
(Knoxvile Republican & Galesburg

Post) ,
Galcsbnrg, Illinois

16. Respondent's product , Puss ' Boots eat food, was advertised
in Ben11er Tea Company s Tabloid Mailer which Benner represented
\vouJd be mailed to 135 000 homes.

17. llespondent agreed to pay and did pay to Benner Tea Company
the amount of $250.00 as compensation or as an allowance for adver-
6sing and other services or facilities furnished by Benner Tea Com-
pany in connection with its offering for sale of Puss ' N Boots eat food
sold to it by respondent and in conjunction with the "Foodararna
Such compensation or allowance was not made available on propor-
tionally equal terms to all other customers competing ,,,ith Benner
Tea Company in the sale and distrilmtion of Puss ' Boots cat food
of like grade and quality purchased from respondent.

18. The payment referred to in the preceding finding was made
by GleJl1 Hesler sales manager of the. Coast Fisheries Division of
Quaker Oats Company out of a fund 

et up for use of that di"ision
in promoting its prodnct Puss Boots in pet st.ores.

19. Glenn Hesler was a close personal friend of Allen Clark a
Vice President of Benner Tea Company who had solicited the con-

tribution to Benner s 11)59 Foodarama.
20. No effort was made by respondent to secure a return of the pay-

ment made to Benner Tea Company by "Ie. Glenn Hesler either from
Mi. Hesler or from Beller Tea Company after the payment was dis-
covered by the legal department and after the investigation by the
Federal Trade Connn.ssion had commenced.

21. Mr. Allen Clark of Benner Tea Company made a similar request
to Mr. Kenneth C. Duckwall , a representlltive of the Grocery Products
Division of respondent, that he take a booth and an ad in the tabloid
and participate in the 1959 Foodarama. Mr. Duckwall " turned him
down cold" and " told him it was against company policy, and that we
didn t have a budget set up for something like this.

22. Benner Tea Company was in competition with other customers
of rcspondent in a substantial nlll1ber of locations and its Foodarama
advertising was directed to persons who were potential customers of
such competitors.

23. In proportion t.o the totallldvertising budget of respondent, the
payment of $250 was small; on the other hand sueh payment may weIl
have exeeeded the payments made to individual stores under the only
generally available cooperative advert.ising plan of respondent.
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Puss 'N Boots. promotional a1lo,\auces, amounted to about 10% of
the one mi1lion dollars expended on cooperative advertising or
roughly $100 000 to be apportioned among some 3 000 available
customers.

24. On learning that the Federal Trade Commission was examining
into the question of advertising allowances, the management of re-
spondent notified its supervisors that they should avoid discriminatory
allowances of the chari:.eh~rmilde t.o Benner Tea Company, and
responde-nes Vice President has stated during his te,stimony that
steps have been taken to prevent recurrence of such allowances.
Although warnings of that character werr, previous1y made, they
were not effective to prevent the payment charged as a violation from
taking place in connection with the salo of Puss ' Boots cat food.

CONCLUSIONS

1. The Federal Trade COllullission has jurisdiction over respondent
The Quaker Oats Company, and its sales lctivities are in commerce
as that term is defined in the applicable statutes.

2. This proceeding is in the public interest (see TV ebb CmnfoTd
Compllny v. 109 F. 2d 268 , CA 5, 1940 1 3 S. & IJ. 184J, N"A1'
001npany, Inc. Docket No. 7848 , Opinion denying Interlocutory
Appeal , 57 F. C. 1540.

3. Respondent is responsible for the acts of the sales manager of
the Coast Fisheries Division , Glen lIesler, in making the payment
to Benner Tea Company for participation in the 1959 Foodarama
which it knew involved advertising by Benner of respondent'
products.

4. The responsibility arisp-s from two circumstanccs: a) paynlcnt
of such an allowance was within the apparent anthority of Glen

Hesler who had been grante a " too independent'" status; b) there was
no attempt to repudiate the payment or to require its return.

5. Benner Tea Company is in substantial competition with other
companies to whom such payments ,,"ere not madc available on pro-
portionally eqnal terms.

6. The payment of $250 was substantial in the light of the total
appropriation for a.dvertising and the number of customers and ,vas
made with the expectation service..; in the form of advertising in the
Foodarama Tabloid would resnlt.

7. The doctrines of de min'imis and abandonment have no applica-
tion to this case.

8. The fact that there was only one yiolation of Section 2(c1) of the
Clayton Act does not prevent the Commis.sion from taking remedial
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action. S"oan e Pap",' Company v. O. (C.A. 2d, June 22, 1961)
F.TC. Docket 6927 (291 F. 2d 833; 7 S. & D. 175J.

9. Under the circumstances disclosed the payment to Benner Tea

Company for participation in the 1959 Foodarama constituted a vio.
lation of Section 2 (d) of the Clayton Act as amended by the Robinson-
Patman Act.

10. The interna.l organization of Quaker Oats Company and the
differe,nee in the extent and character of supervision over the activities
of the cat food division (Coast Fisheries Division) when compared

with the Grocery Products Division, for example , creates a much
greater likelihood of violations occurring in the Coast Fisheries Divi-
sionwhich sells only cat food than in other divisions which aTC either
mnch more closely supervised and controlled Or in f1 different kind
of business.

11. The lU1contradieted testimony that the Grocery Products Divi-
cion , prior to knowledge of an investigation by the Federal Trade
Commission , refused to participate in the Fooclarama. furt.her exempli-
fies the circumstances which require the limitation of any order to be
issued to the particnlar practice found to violate the statute (Swanee
Pape?' Corpo?' ation v. l'. 8'tlpra; P. C. v. 11landel Brothers Inc.

3591J. S. 385 L6 S. & D. 557J (1959). O. v. National Lead 00. , 352

S. 419 r6 S. & D. 193J (1957)) and to the product in which snch

violation is 1ikely to occur.

12. Tho uncontradicted testimony of the Vice President ill charge
of sales clemonstrated that an effort has already been made to prevent
recurrence of such a violation. The fact , however, that warnings of
that character were theretofore ineffective demonstrates the necessity

of issuance of an order to cease and desist.

ORDER

It i8 oTdered That respondent The Quaker Oats Company, a cor-
poration, and its offcers, employees, agents a,nel representatives, directly
or through any corporate or other device, in or in connection with
the offering for sale, sale or distribution of cat food and related prod.,
ncts , in commerce, as "commerce" is defined in t.he Clayton ..Act, as

amended , do fortlnyith cease and desist from:
Paying or contracting for the payment of anything of va1ue to , or

for the benefit of , any customers of respondent as compensation for
or in consideration of any services or facilities furnished by or through
such customers in connection with the handling, offering for sale , sale

or distribution of said products , by way of subscription or contribu-
tion to a special promotion , event, anniversary or Eke merchandise
plan unless such payment or consideration is affrmatively made avail-
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able on proportionally equal terms to all other customers competing in
the distribution of such products.

OPINION OF THE C01'Ml\USSIOX

By I(EHN 007n.mi8sioner:
llespondent and counsel supporting the complaint have filed cr055-

appeals from the hearing examiner s initial decision holding that
respondent violated Section 2(d) of the amended Clayton Act ,md
ordering it to cease and desist the practice so found. Respondent
a.rgues that the complaint should be dismissed bocause of the circum"
stances surrounding the particular payment found to violate the Act.
It claims, a1110ng other things , that the payment involved was an
aberration of an established course of conduct , that precautions have
been taken to prevent recurrence and that the matter is de (minimis.
Counsel supporting the complaint appeals from the order in the initial
decision contending that as limited to "cat food and related products
and to "a. special promotion , event, anniversary or like mercha.ndise
plan , it is too narrow in scope.

vVe havo carefully considerecl the grounds or both appeals and havo
concluded that the initial decision adequately and properly disposes of
all issues except that as to the scope of the order.
The Commission s view on the frmning of Section 2(d) orders in

light of the amendments to Section 11 of the Clayt.ou Act (Public
La;," 86-107 , 86th Cong. , 73 St.at. 243), and recent court decisions
in vol ving this question is set forth in detail in our opinion in Vanity
Fair Poper Mills, Inc. Docket No. 7720,' (60 F. C. ;)68, 573J.

The order in the initial decision in this case prohibits "in or in
connection with the offering for sale , sale or distribution of cat food
nncl related products\ in commerce, the following:

Paying or contracting for the payment of finything of value to, Dr for the
benefit of, any customers of respondent as compensation for 01' in considera-
tion of any services or facilties furnished by or through such customers in
connection with the handling, offering for sale, sale or distribution of said prod-
ucts, by way of subscription or contribution to a special promotion , event, anni-
versary or like merchandise plan unles:, such payment or consideration is affrma-
tively made available on proportionally equal terms to another customers
competing in the distribution of such products.

,Ve believe t.hat the limitation in this order t.o "cat food and relat.ed
prodncts" is fully j Hstified. The Quaker Oats Company conducts

) Reference is made to Pederal 'Prade Commission v. Henry Broch Company, 82 S. Ct.
431 (HJ62); Swanee Paper Corporation Y. Federal 'Prade Commission 291 P. 2d 833 (2d
Cir. 19(1); The Grand Union Company v. Federal Trade Commis. ion 300 F. 2d 92 (2d
Cir. 19G2) ; Amerioan News COmp(lllY Dnd Union New8 Company Federal 'Prade Com-
JniS8ioll 300 F. 2d 104 (2d Cir. 1962).
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t.he grocery trade portion of its .business t.lnVllgh two clivisi ms: the
Coast Fisheries Division and the Grocery Products Division. The
Coast Fisheries Didsion produces a,nd markets Puss 'N Boots Cat
ooc1 only. The Grocery Products Division markets a number of

packaged products but it does not sell Fliss 'N Boots cat food. There
a.re many differences in the distribution systems between the two divi-
siom . The yiolation fonnd consisted of fl $250.00 payment by the
Coast 1,, i:;1101'i05 Diyision io the. Benner Tea Company. In the par-
ticular Cil'C'1111sta-uces of this case, we see 110 rellson for extending the
srope. of t.he, order to proc1ncts other than those. marketed by the
Coast Fisheries Division , i.e. cat food, and to products related to
cat fooel. Cf. The Banke)'s SectO'ities OOi'poratlon Y. Federal Trade
Commi88io?J 207 F. 2d 403 30 LW 220"1 (7 S. & D. 300J (3d Cir. l061).

,Vo do not agree that the order should be further limite,d ill this
matter to a subscription or contribution to a, "spec.ial promotion , event
anniversary or like mcrchan(lise plan
During H)5B , 1he coope.rntive a(h'crtising or coope.rative sales pro-

motions participated in by t.he respondent in promot.ing" the sale of
Puss 'K Boots cat food in the arefL in which ReImer Tea. Company
did business WBre flS fonows:

1. Cooperat,ive l\Ierchandising and Advertising Agreement. of the
CO:lst l islH'ries Division

2. Special Ierchanclising Offer o. A 204\ and
3. " Foodarama

The first promotion provided for a money allowance of so much
per case purchased lor advertjsing t.hrough nc'''spapers , radio , tele-
vision and ",indo,,, posters. The second provided for so much per
CRse "specian:r mcrcha.nc1isecF , for ac1ve.rtising through store dispIays
newspa.pers , hnndbills , radio. television catalog:; fllcl by other mea.ns.
The t.hird promotion '''as the, aJlmyancc of $2;')0.00 paid to Benner TefL

CompnllY for se.rvices nnd fneilities furnished in connection with
the. "Fooda,ranm promotion. The hearing examiner found that
Puss 'l\ Boots promotional aJ1myances amounted to about 10% of the
one million don aI'S expended on cooperative advert.ising by respond-
ent or roughly $100 000 to be. apportioned among S011e 3 000 available

customers.
TJH're has been no hcnying of any meaningful elist,indion bet,yeen

il special promotion nllcl n regular promotion so far as jhe probability
or a future violation is c011Cerne(1. The custolner in j,he case of the
violat.ion shmYll requesteel the a.l1owance for a, particular promotional
event. Thus, the, type, of violat.ion relat.ed to n customer s request

iatheT tha.n respondenfs policy. If a. deviation 01' "aberration" from
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general policy could occur in such a ease , it seems likely that it could
also occur upon anothe.r request. in the future for al1mrances of a morc
regular nature.

The asserted '; aberration :: frOln general policy occurred within t.he
above-de8cribecl background of participation ill cooperati\' c sale8 pro-
motions. To confine the order to the precise act found to violate the
la\v would be almost wholly insfIect..iye here, and espeeially so since
respondent concedes the act occllrred outside the area of its regular
programs for cooperative advertising. It seems to us that it i8 in
connection with , but as deviations from , the regular programs that
future violations, if any, win most likely ta.ke place. For that reason
we believe the order should encompass more than the exact form of the
illegal a.ct found to exist. It \yould indeed be a mockery to consider
the public inte.rest adequately protected by saying ';stop riolating
Section 2( d) of the Clayton Act, as amended , but only stop ",ith re-
spect to spe.cinJ promotions-not regular pl'omotions, ' :\.Ioreorer, it
seems clenr to us thnt the specific requirements of the Broch case h,lvo

been met; clearly only those acts "like or relntpcl to the violation
found have been proscribed. To argue that a general promotion has
no such kinship with a special promotion is taking an nnusualJy techni-
cal position and is doing so nt the expense of the public interest. 

tho extent that the hearing cxamiller s statement in paragraph 11 of
the conclusions in the initial decision may be inconsistent with the view
here taken , it does not express the position of the Commission.

Though some llla.y argue to the contrary, \\e do not -dew the nanow
language of the BJ'och deei8ion as just.ification for c.ouehing orders
either in broad or detailed language , which enc1eavol' to define ,,' hat
respondcnts may do or must do in order to comply with the statute.
'Ye believe OHr present eomp1iance. procedures to be adequate. ,Yo
recognize an obligation to tell the respondents, with as much specifi-
city as possible , what they must stop doing. 1-1owe1'o1", to suggest that
a. cease and desist order is an appropriate vehicle to grat.uitously guide
or jnstruct bU8inessmen as to \",hat they may do and must do , we
firmly belie.ve is be-yonel our province. Government regulation has not
yet, and we. hope never will , become a substitute for corporatE', manage-
ment. ..\1neriean business , so we believe, should , by and large, be left
free to adopt its own methods of operation. The free. (',nterprlse system
should remain , in fact, free. and independent; shackled not by a bump-
tious bure.fllcracy-but restrained soleJy and efFectively by fa.lr en-
forcement of the laws enneted by the Congress. ,Yo. do not regard the
Broch case, or any prjor de.cision of the highest court , as a command
to take. O\'er , even in part , corporate direction and control. Sugges-
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tions of this character, we believe, only sen-c to debase the Adminis-
trative Process.

rgument has been advanced by respondcnt's counsel that the re-
spondent should not be subjected to an order not only because of the
isolated nature of the illegal trausaction, but also because the sales

lnanagcr of the "'Vest Coast Fisheries Division had not in the past
been closely supervised and that the illegal act arose from a request
by L close personal friend of such sales manager. vVe are not im-
pressed by these contentions. Indeed , it is the first time that business
laxity has been seriously advanced as a basis for dismissal. It is
impossihle to condone the ilegal act of a responsible offcial of respond-
ent because of the fact that he yeas poorly supervised and because he

was importlUled to commit such act hya friend. ,Vith respect to the

isolated character of the transaction , we do not see why numerous
illegal transaetions must occur before a statute as explicit in its terms
as Section 2(d) of the Clayton Act, as ,,,nended, may be violated.
Indeed , such an argnment does violence to the fundamental doctrine
that the Clayton Act was desig-cd to reach certain specified improper
business practices in their inci piency.

As we said in the Ghnbel' case

, "

respondents record of compliance is
not so stainless as to force the conclusion that public protection does
not require a cease and desist orcler. " 2 R,espondent has violated in
the past another section of the Clayton Act equally as explicit as Sec-
tion 2(d). Our action here appears warranted by the fact that the
Commission has previously ronnd it necessary to issue a. cease and desist
orcler against this same respondent ror violation or Section :2 (c) 
the Clayton Act, as amended." Respondent's previous callous disre-
gard or its obligations under the Clayton Act must be considered in
connection with its present pious protestations.

"\Ve conclude that in the order in the initial decision the phrase "

way of subscription or contribution to a special promotion, event, anni-
versary or like merchandise plan" should be stricken and that the

phrase "advertising, promotion or display" should be inserted im-
mediately prior to the words "services or facilities." Thus , the order
will apply only as to certain services and facilities , but it is suited to
the facts of this proceeding. \V c find no need in the circumstances of
this case to extend the order further. There is no reason to be1ieve

as in Vanity Fair Paper JJfills , Inc. , supra in which a broader order

In the Matter oj Gimbel Brother8, C. Docket 7888, decided February 23, 1962.
Modern Ma.rketinQ Service, Inc., et al. v. Federal Trade Commis8ion, 14ft F. 20 fHO

(4 S. & D. 379) (C. A. T) 1945; 37 F. C. 386: F. C. Docket 3783, decided September 

1943.
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issued, that future activities might concern other than a.dvertising,
promotional or displa.y services or facilities.

The order will be modified in another connection by snbstituting
the word "customer" for "customers" in the second line following the
coJon therein.

The appeal of respondent is denied and the appeaJ of counseJ sup-
porting the compJaint is granted to the extent indicated in this opinion
and otherwise deuied. It is directed that the initiaJ decision bc modi-
fied in accordance with the views expressed in this opinion, and that
it be adopted, as so modified , as the decision of the Commission. It
is further directed that an appropriate order be entered.

Commissioners Anderson and Elman dissented.

DISSENTIXG OPINIOX

By ANDERSON Oommis8ion.r:

I am unable to subscribe to the views of the majority in this case
and I dissent therefrOlll for the foJ1mving reasons:

1. The payment by respondent to the Benner Tea Company in con-
nection with the latter s anniversary "Foocla,rama" program in 1959
in the amount of $250 is of de minimis proportions.

2. The amount above referred to, namely $250

, "

Was paid out of a

special fund for pet shows.

3. The Benner Tea "so1icitor" contacted the Grocery Products Di-
vision of respondent and sought funds for the same a1lliversary. 1-1is
solicitation was rejected, and he wa.sadvised that it was a.gilinst the
policy of the company to accede to requests such as t.he one that he was
making.

4. Respoudent's bwyers did not know about the $250 payment until
the Federal Trade Commission inquiries concerning same brought j t
to light. In fact, the respondent's compm1Y rule in connection with
promotional payments was that such payments nlust first be approved
by the legaJ department.

5. Record evidence shows that the company ofIcial-one Glenn I-Ies-
ler-who wa.s in cha.rge of the sales activities of the Fisheries Division
of the respondent, was a highly individualistic person and that his
division was operated in an autonomous manner; that aftr Mr. Hes-
ler s retirement from the company, changes were made so that less
autonomy was permitted the Const Fisheries Division.

6. The single instance of making a $250 payment promotionaJ al-
lowance to Benner Tea in this matter, under the circumstances, does
not show a proclivity to vinlate the la-

\\".



812 FEDERAL TRADE COMMISSIQX DECISIONS

DiSi;euting Opinion 60 F.

The Cil'CUllstanees of this case compel me to dissent from the. opinion
of the majority. I would dismiss the complaint.

DISSEXTING OPIX!OX

By ELl\IAX OO'Iwnis8ioner:

Hespondent hns regular programs for cooperative advert.ising all
which it expends about $1 000 000 each year. The company s general
policy is to comply with Section 2(cl) by not making discriminatory
allmyances to any customers, and, so far as appears, it has ne,yer de-
parted from that policy in connection with its regular programs for
cooperative (lchertising. IIowevel', ill 195D , at the insistent request

of one customer, Benner Tea. Company, it made a special pFLyment of
$250 to the Jntter in connection with a ';Foodarama " promotion. This
speci!ll promotion!ll allowance, !lS the opinion stat€s (p. 809), "oc-

curred outside the area of its regular programs for cooperative adver-
tising" and waS:1, " deviaticm" or "aberration" from l'esponclenfs
general policy.

Since t.he ouly violation found consists of a solitary deviation from
an other,,-ise nnmarred record of cOlnplying with Se,ction :2 (el), .I
would suppose that the order should bo aimed only at preventing

sintilar deviations in the future., 'Vlmt interest of the publ1c \yill be
se.rvccl by placing respondent under a general prohibitory order cover-
ing its regular programs for cooperative advertising, as to which it has
always obeyed the law? If the order were tnilored to the violation
found here, it \youlcl be designed to make certain for the future that
as to those speciltl and unusual promotional events where a particular
la.rge customer may again bring hea\ y pressure to bear upon it, re-
spondent will stfJ.llchly and unswervingly adherc to its general policy
against m,aking discriminatory allowances.

As indicated in my dissentiug opinion in Fwndy Fa.il' Papel' Jhlls
Inc. (Docket. 7720 decided March 21 , 1962) (60 C. 568 , 5791, I
believe t.hat a Com1ni5s10n order should accentuate the positive, not the

negative, side of compliance. The order should inform and din ct the
respondent not only as to what he n1fty not do, but as to what l1e may
and must do in order to carryon his business without again running
afoul of the statute. It cannot be emphasized too often that the flllC-
tion of a cease and desist order is not to punish but to prevent viola-
tions of law. The Federal Trade Commission was not established as a
police court, to impose fines on errant businessmen. The public inter-
est expressed in the Act is not sen-ed simpJy by collecting fines !lnd
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penalties. The Federal Trade Commission Act is not a revenue-raising
or penal measure. The Commission s primary and paralnount objec-

tive must be to guide a.nd encourage businesslnen to conduct their

affairs both competitively and fairly, without resort to practices that
are restrictive, fraudulent., or otherwise harmful to the public.

The violation here, if such it is, derives essentia-lly from inadequate
cont.rol and supervision by respondent over the making of promotional
allowances to customers. Assumjng as the Commission does-that
respondent's general policy in regard to cooperative advertising and

promotional payments to customers is lawful , any Section 2(d) prob-
lem lie-s in its day-to-da-y application. An effective order \yonlcl t.here-
fore require respondent to establish and follow affrmative procedures
to assure that no similar "deviation or abberration ': \"ill again occur.
Unuer snch an order it \"ould be responclent:s duty to develop and put
into efI'ect a pl'ograrn for compnance which would include slIch specific
and detailed steps as , for example, establishing standing operating
procedures for advertising, promotional , and other payments and serv-
ices to customers; making regular announcements to the trade of its
strict nondiscriminatory policy regarding snch payments and service
devising means for informing., and periodicaJJy reminding, t.he C011-
pn"ny's responsible otriciaJs of such policy and of the speciHc reqnil'c-
11Emts of applicable provisions of law; providing for systenmtic higll-
level review and control of all promotional and advertising activities;
and prescribing sanctions to be imposed on employees \"ho fail to abide
by the compan:is established policy and procedures. Continuing c.on-
scientious ilncl good fn.ith adherence to such a. program would aSSllre
both the public and the company that "deviations or aberrations" from
its general policy of conforming to Section 2( d) would not again take
place.

It may be objected that the drafting of such particularized orders

would impose an impossible burden on the Commission. Once a
violation is found , however there is no reason why the respondent
should not be directed to come forward with a proposed order COI1-
tairdng a plan for compliance, setting forth what it \"\i11 be required
to do, and refrain from doing, to bring abont conditions of fun

conformity \,ith the law. Commission counsel should, of course , pl'C-
paTe and submit comments or ob:iections and, if need be, counter pro-
posals. The end result would be a Commission order that, in form
and substance , defines a specific and positive program for compliance
and is not a mere reiteration of broad and indefinite statutory
jJohibitions.
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The issuance of Commission orders phrased in general and indetinite
statutory language seems to me to achieve little beyond the imposi-
tion of a set of obscure ad hoc prohibitions carrying heavy penalties
for their violation. To be sure, no fine or pena1ty is imposed for
a vioJation of the statute that occnrs before entry of an order. 
that extent, a respondent is given-to use the vernacular--ne free
bite at the apple. In the end, however, he may have to pay dearly
for that bite. The broad order, incorporating in haec veToa. the gen-

eral prohibitions of the law, becomes for him the practical equivalent
of a criminal statut(7for viola6on of which he may be punished
for contempt, or be required to pay civil penalties up to $, 000 for

each day of violation.
As Mr. Justice Jackson pointed out in a notable opinion Federal

Trade Oommission v. R"be1' oid 00. 343 U.S. 470 , 480 , 484 , 486-487

489 (dissent), the Clayton Act:
exemplifies the complexity of the modern lawmaking task find a COJlmon tech
nique for regulatory legislation. It is typical of instances where the Congress
cannot itself make every choice between possible lines of policy. It must
legislate in generalities and delegate the final detailed choices to some authority
\Tith considerable latitude to conform its orders to administrative as well us
legislative policies.

Such legislation represents inchoate law in the sense that it does not lay

down rules \\'hich eall for immediate compliance on pain of punishment by
judicial process. The intervention of another authority must mature and
perfect an effective rule of conduct before ODe is subject to coerdon, The
statute, in order to rule any individual case, requires an additional exercise
of digcretion and that last touch of selection which neither the primary legis-
lator nor the reviewing court can supply. ' ho only reason for the intervcntion

of an administrati,e borly is to exercise a grant of unexpended legislative
power to weigh wbat the legislature wants weigherl, to reduce conflicting
abstract policies to a concrete net remainder of duty or right. Then, and then
only, do we have a completed expression of tho legislatiw wil , in an admin-
istrative order which we may call a sort of secondllr:v legislation , ready to be
enforced by the courts.

. . If the tribunal to whith such discretion is delegated does nothing but
promulgate as its o\vn decision the generalities of its statutory charter, the

rationale for placing it beyond executive control is gone.

Admitting," Mr. .Justice Jackson stated

, "

that the statute is ' vague
and general in its wording, ' it does not follow that a cease and desist
order implementing it should be. I think suoh au outcome of admin-

istrative proceedings is not aoceptable. (p. 481) I too believe
that the only acceptable outcome of a Commission proceeding is
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an order that gives clear, specific, positive, and ooncrete guidance

and direction to those bound by it.

On December 2 , 1913 , President Wilson, in asking Congres to "sup-
plement that great act (the Sherman law J by legislation which wil
not only clarify it but also facilitate its administration aud make it
fairer to all concerned " stated:

It is of capital importance that - the businessmen of this country should be

relieved of all uncertainties of law with regard to their enterprises and invest
menta and a clear path indicated which they can travel without anxiety. It is as
important that they should be relieved of embarrassment and set free to prosper
as that private monopoly should be destroyed. The ways of action should be
thrown \vide open. (Messages and Papers of the Presidents , Vol. XVI , Bureau
of National Literature , Inc. , p. 7910.

Again , on January 20 , 1914 , in urging establishment of an interstate
trade commission, he told Congress:

The business of the country awaits also, has long awaited and bas suffered

because it could not obtain , further and more explicit legislative definition of
the policy and meaning of the existing antitrust law. othing hampers busi-
ness like uncertainty. Nothing daunts or discourages it like the necessity to take
chances, to run the risk of falling under the condemnation of the law before it
can make sure just what the law is . . .

And the businessmen of the country desire something more than that the
menace of legal process in these matters be made explicit and intellgible. They
desire the advice , the definite guidance and information which can be supplied
by an administrative body, an interstate trade commission. (ld p. 7916.

I y./ould again suggest, therefore, that progress towards the goals
stated by President 'WiJson might be made by abandoning the practice
of issuing orders which simply incorporatB broad , general statutory
prohibitions in their terms. If, as in the case, a businessman has

strayed , wittingly or unwittingly, from the path of legality, QUI' order
should be positively designed to help keep him on the path in the

1 Concerning the need for specific explication and elaboration of general regulatory
statutes by their enforcing agencies, Judge Friendly ha. recently said:

My thesis is that where the Initial standard Is thus general, it is imperative that steps
be taken over the years to define and clarify it-to canalize the brOllrl stream into a
number of narrower ones. I do not suggest this process cun be so earried out thut all
cuses ean be determined by computers; I do suggest it ought to be carried to the point of
affording a fair degree of predictability of decision in the great majority of cases and of
intelIgjbility in all." Friendly, "The Federal Administrative Agencies: The Need for
TIetter Definition of Standards " 75 Harv. L. Rev. 863, 874 (1962).

If " a fair degree of predictability" and at least "Intellgibility" may fairly be asked
of the administrative process in general, how mueh more crucial they become to a business-
man required to conduct his operations subject to the restrictions of a Commission order.
To snppose that an order framed in tbe ambiguous and indefinite language of the
Robinson.Patman Act (with its complex of conditions , provisos, and defenses) is " intel-
ligible" to tbe ordinary businessman, or tbat he can safely "predict" what it will or wil
not permit , is simply unrealistic.
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future. It need not and should not be a sword of Damocles suspended
above his head, poised to fall with devastating effect whenever and
however he should again stray.

'Vhi1e the suggestions here advanced are far from revolutionary, 8 I

recognize that they arc in some respects experimental, and I do not

even remotely imply that the.y are e.ither definitive or hlfallible. But.
especirdly in vici) of the Commission s current difFicuJties in wTiting
orders acceptable to the COllrts 3 it seems to me that these proposals
deserve at least serio11s consideration. Even if the kind of order I
propose should prove mnvorka,ble , 'VB might learn muc.h in the process.
Administl'n,tive regulation must, for the most part, be empiric and
pragmatic , and \"e should not be afraid to experiment on a tria-1
and-error oasis. Holmes has told us that "the tendency of tbe bnr
must. abyays be to narrow the field of uIlcertainty.

': 

The Common
Law p. 127 (1881), quoted in Friendly, 8upm note 1 , at p. 876. Thi,
aptly describes the duty of the. Commission in drafting the orders.
'\V11en w'e fail to heed this principle, we fail the Congress , which-as
)11'. Justice aoleson pointed out-expec.tcd llS to make COlHTPte and
definite what the legislators 110(1 deliberately and justifiably left geneml
and indefinite; 4 \yo fad the courts, which look t.o us for the exeereise.
of "expertise" based on experience and preoecnpf1tioll \"jtb the spe-

2 Cj., e. , United State8 v. E. J. duPont fic 1\' emour8 

&: 

Co. 3tH, U. S. 316 , in wllich the
submission hy the parties of plans for reBef in a case under Section 7 of the Clayton Act

is discussed at Jength, I see nothing- in the Hobimon-Patman amendments to the Act to,
prevent the Commission from requiring similar submissions in appropriate cases,

J See Fedenll 7' radc Comm.i.osion Y. Henry Brach 

"= 

Co. decided b ' the Supreme Court,
JannA.ry 15, 1\J62; Swanee Paper Corp. Y. Fer/aal Trarle Cornmission, 201 F. 2d 833 (C.

.-.

2) ; Graml Union Co. 

". 

Fer/ernl 'l'rade Commission A. 2 , decided Feb. 7, 1062; .tmericon
Nf'WS Go. v. Fcrlel"LI TI udt; Commisldon \. 2 , (1ecided Feh. 7, 1902; Ballkcr. Securities
CO!'

p. \" 

Fer/eral Trorle Commission C..\. 3, decided Dec. IS, 196I.
j At the time of the debates on the bil that eyentllall y became Puh. L. 80- 107 , 73 Stat.

243, amending the ClnytOll Act to bring its finalit , pJ'oyisiolls ill line with those of the
Federal Trade Commission Act, the problem of vague and obscurelv '\01"1ed Commission
orders was a matter of concern. Rep. .:feader of .:Iicblgan pointed out that ohjection had
been made to the lll"oad, general lrllguage in which Commission orders huye been written.
If the Federal 'l' rade Commission made its cease and desist orders more specific . rather

than just t.o prohibit some general line of conduct, " he said

, "

I believe there probuhly
would be less objection to making their orders final , g-ving rise to a clause of action witb
a penalty of OOO 11 day. " Rep. CeUel" of Ne'" York, the chairman of tbe House .Tu-
dichuy Conllllittee, l'pspondccl as fo1Jows :

1 want to !JUl!;e one other point, if I ma:J'. as to the f'o-caJIed vagueness of the 0rders of
the Fedcrf11 Trndc COIl!J;. ion. We purposeJy pl1t in 0111' report , I l1ny ;;a ' to the ;:elltJe-
lIiUJ from D1ichigalJ, the follo'ling- statement:

The committee intends that the c01Jmissions or boards affected will mnke Il continnou;;
efl'ort to issue orrJE'rs that arc as llefinite as possible.

In other words, the Juclieiary Comllittee had in mind exactly what the gentleIlH!l has
(1iscussed. "il'e want to have the ord('I'S made clear so tJ1at anyone llW. y read them an(l
u1\llerstand them. It is llOped that as a resnlt of the colloquies thiit we had during- the
bearings , and as lL result of this admonition in the report , that the variolJs commissions
and hOrJJ'ls shall in the futurE' make cleal' and definite exactly what their orders are.

Bxcerpts from tbe remnrks of .:lr. Dlea(lE'j' and .:lr. Celler , Congo Rec. TIolIs,;, J11Jy fJ
1fJ3D, pp. 11597- 99.
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cia.lized problems of trade regulation; we fail the business cOlnmunity,
which looks to the Commission s orders for positive guidance and di
recti on, encouraging fail' and competith-c Lehavior rather than ham-
pering bllsine,ss by ere,ating uncertainty and doubt as to what mayor
may not be clone, on pain of he.av)' penaHy for guessing wrong; and
most ilnport.ant, we fail the public., which in the last analysis suffers
most when the Commission s performance falls short of the statutory
objectives.

If an order is to be issued in this case , then , it should be directed
to correcting respondent:s fa ilure, in regard to special promotional

payments, to comply unc1e,-iatingly with its mnl general policy
against discriminating in making al1o,yances to customers. But the
Commission holds that it ,, ill not do to ('.ollfine the prohibitions
of the order to "deviations" or "aberrations" from respondent's gen-
eral policy and practice , beca-use " future violations , if any, will most
likely take place" (opinion, p. SOU) in connection with respondent'
regular advertising programs, 1-1ence , the Commission considers that
the order must be broadly clrilwn to coyer not. merely payments
made in cOl1nedion 'iyith " it special promotion , en'nt, anniversary,
or like merchandise plall as the hearing examiner proposed , but
more comprehensively, with any adyc:,rtising, promotion or display
services or facilities furnished': by responclenfs customers. (Final
Order, p. S20; emphasis added.

It is difficult, to envision payments to retail customers for services
or fac.ilities ,,,hich are not covered by so broad an order. Yet the
orcler s slveeping prohibitions rest on this much and no more: Ollce
in the peculiar circumstances described belo , respondent strayed
from the path of legality by yielding to a particular cllstomer
request for a sllmll contribution to a. special al111iYel'sary sales pro-
motion ,,,hich 'YflS dearly out.side the range of l'espoJldent's cus-
tomary advert.ising activity, An order limited to such special pro-

motions , the Commission states, must be rejected because it lnmlcl
have no effect on the " regular programs for cooperative advertising
that comprise the great. bulk of respondellt's promotional activities
a.nd expenditures.

It S8eIlS to me. that the. Commission is allowing thr tail tn \Y:l

the (log. ,V11en , as in this ease , the violation fmmel is o N'C'pnt r:l

and radical a de.parture from re ponc1ent's ordinary behavior that

an oreIer aimed only at pre.venting similar deviations in the future
would be nlmo.c;t. whoJly inejre.eive : (opinion , p, 809), then , instead
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of extending the order to cover repondent's lawful general practice

the Commission should reconsider whether to enter and order at all.
If the only order which can justifiably be entered on the record is
an exceedingly narrow and limited order which would accomplish

little or nothing, it does not follow that the Commission should
therefore enter a broad order not justified by the record. There
remains another alternative: to i&sue no order and dismiss the
complaint.

The legality of an order cannot rest solely on its "effe,ctiveness.
Nor can the Commission enter an order merely on the basis of a
possibility, or even likelihood , that future vioJations of law may
occur. It must first find that a statute it administers has been
violated. Then the Commission must relate its order to its findings
by proscribing only "future violations identical with or like or rc-
lated to " the violation found. Fedeml7'mde Commission v. Henry
Broch 

&, 

Co. decided by the Supreme Court January 15 , 1962 (368
S. 360; 7 S. & D. 305J. The COlmnission s authority to restrain

unlawful practices found to have been committed "is not an authority
to restrain generally all other unlawful practices which has neither
found to have been pursued nor persuasively to be related to the proven
unlawfnl conduct. National Labor Relations Board v. Empres8
Publishing Co. 312 U.S. 426, 433.
\Vllen the Commission fids that a respondent has falsely ad-

vertised its product in a particular way-e. , as to foreign origin-
it does not issue an order prohibiting all known forms of misrepre-
sentation , or misrepresentation in general. It tailors the order to the
particular type of misrepresent.ation found. So here, if only a
speeifie,tlly defined and narrow Jy restricted type of violation has oc-
curred , no justification e.xists for an orde.r that does more than prohibit
respondent from committing that type of violation again. And 

as the Commission apparently recognizes, entry of an appropriately
limited order would not be worth the time and effort expended , hind-
sight suggests that it might hn,ye been wiser not to initiate the pro-
eeeding. ,Vhy begin the game at all when it will not be worth the
candle? (Cj. my dissent in Gimbel Brothel's Docket No. 7888 , de-
cided February 23 1D62 (60 F.TC. 359J.)

The Commission states that there "has been no showing of any
meaningful distinction between a special promotion and a regular
promotion so far as the probability of a future violation is con-
cerned." (Opinion, p. 808. Consider the facts. The hearing

examiner found that respondent's Coast Fisheries Division has been
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operated as a semiautonomous unit , employing different warehouses
different factorie;, and a di:lI'crcnt sales organiz:Ltion from the
Grocery Products Divisiou of the company. K either the Coast
Fisheries Division nor its sales manager has in the past been as closely
supervised as the Grocery Products Division. The promotional pay-
ment here in question was authorized by the Coast Fisheries Division
sales manager in response to the request of a Benner vice-president
who ,vas a close personal friend. Payment was made out of a fund
intended only for use in promoting Puss ' N Boots cat food in pet
stores. The examiner found that when Benner made a similar re-
quest of a representative of the Groeery Proc1uds Di"vision , the latter

turned him down cold'" and" ' told him it was against company
policy, and that we -didn t have a budget set up for something like

this.''' (Initial Decision, p. 804. ) The amount actualJy paid here
was $250 , a small sum compared with the $100 000 alJocated by
respondent for Puss ' N Boots promotions. The examiner further
found , on the basis of uncontradicted testimony uf responclenVs vice-
president, that steps hnxe been taken to prevent recurrence of such
al1owa.nces as that made to Benner.

The peculiar combination of circumstances that l)roc1uced this particular (inei.
dent) is not likely to ue rep( ater1 , and it is hard to see bow the entry of a cease-
anel-desist order could bave any suhstantial effect in making any such (incidents)
less likely in the future. Tbe purpose of a cease-and-desist order is not to punish
hut to prevent future violations. H, as a practical matter, cntrr of an order wil
add little or nothing hy way of pre,entioll , ho\1' is the puuIic uenefittcd? Gimbel
Brothers Docket Xo. 7888, February 23, 1962 (disscnting opinion , p. 10):

\Vhen respondent had explained the circumstances of the transaetion
here involved, and had taken reasonable and adequate steps to assure
that the sarne sort of thing would not happen ngain , the file in this
matter should have been closed so that the time and energy of the Com-
mission s staff could have been devoted to the great volume of pressing

Model' n Ma,rlietiny Service, Inc" 37 F. C. SSG, cited by Ole- Commission , re u1tf'u in
an order requiring respondent, allong' oOWl'S , to cpase and desist frOIl paying ee,. tain
brol,erage commi 5iolJs. It h!ld nothing to do with ndYcrtising aliow;wces, :ioreover , the
Modern Marketing case was decided in ID43, and respondrnt dill not acquire its Coast
Fisheries Division , which made Ow Ilnyment to Denner, until IB,JO. The Commission
opinion recog-ni;\€s tb,'lt the Coast Fisl1(-if's Di\'ision is a sepnrnte entel'IJl'Lse , so much so
rhat tile order i to run onl ' against that division s product, cat fooel , and not !lgain;;t
res.pondent.' s other products. I do not !1!llle!"stnnd that I espondcnt or anyone else JJflf!

advanced " businl'ss laxity " as a bflsis for cli mif!sal. The point, rather , is 1hat the Illllawful
act here, if fillY, cOllsiste(1 of an isolate\1, rxtrilOJ"liuary. (111(1 uljlikeI.r, to- recu1" indrJpnt.
The reason urged fo!' dismi al is JJot tllat tIlis "' as exen alile " bl1sinef! la'iit " bllt that
in view of all the circumstances . inellHliD tlw eorr(' ctire measures tn;;:en by l'es.pondt'llt to
prevent any repetition, no useful plll e is sen" ed by a forllal procee(jing" here.

71if60:3-64-
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business at hand. At the least., the Commission should refrain from
adding another broad order to the mountain of work laid at the door
of staff members charged with securing compliance 'with Commission
orders.

FINAL OHDEH

This matter having been heard by the Commission upon the C1'088-

appeals of respondent and counsel in support of the complaint from
the hearing examiner s initial decision , and upon the briefs and oral
argument in support thereof and in opposition thereto; and

The COlTllnission , for the reasons stated in the accompanying opinioll
having dcniccl the responc1cl1Cs appeal and granted in part and denied
in part the appeal of counsel supporting the complaint , and having
directed that the initial decision be modified in accordance with its
views expressed in the opinion an(l , as so 11l0c1ifiecl , a.dopted as the de-
cision of the Commission:

It ()Tdered That the order contained in the initial decision be, and
it hereby is, modified to read as follows:

It is oTdered That respondent The Quaker Oats Company, a corpo-
ration, and its officers , employees, agents and representatives, directly
or through any corporate or other device, in or in connection with the
offering for saJc , sale or distribution of cat food and related products
in commerce , as "commerce" is deIined in the Clayton Act, as amended
do forthwith cease and desist from:

Paying or contracting for the payrnent of anything of value to , or
for the benefit of , any cllstomer of respondent as compensation for or
in consideration of any advertising, promotion or display services or
facilities furnished by or through such customers in connection \vith

G " Ordinarily the Commission should enter no order where nOlle is necessnry. Elt Gene
Dictzr;cn Co. v. Fcdel"l Trade Commission 142 F. 2d 321 , 330 (C. A. 7) (4 S. & D. 11TJ.

See Qlso Argus C'"meros, hI c., 51 F. l'. C. 405, 409, where the complaint was dismissed on
a fin(1ing that "e\"n. tlling that (011)( lJe accompli hed by a cease and cle ist order has
already been Q('comp!isl1ell" Wilr/root Co., Inc. 49 F. C. 1578. 1581- . ComplUe
.voden! Jlclhorls , Inc. Docket No. !;'"GS , decided February 19 , 1962 , 60 F. C. 309.

7 Stntistics demon trate tlJat the weight of the compliance burden is indeed heavy. At
the close of fi cal 1959 tl1e rotnl nUllb(;l' of compliance matters pe11ding was 1, 719. By
he end of fiscal 1960 it was 1 STl, and a year later it had reached 037. See the Com-
mjssiou s .'1li11/(ll Report H)60. j). 77; Annllal Rcport 1961 , p. 60. Since the number of
compliance matters disposed of during a year aT'el'ages 1l1111,-oximately 1 300, there would
seem to he cnough lJ\siHess aJreacly on hand to keel) the Commission s compliance statr
occupied for more than a year"llnd- half without the addition of a single case to tl1ase
p(:nding.

'l' his problem appears to 1)( ch1'onic. See, t. , Staff Heport to tbe lonopoly Subf'om-
mittee of the Committee on Small nushJ( , House of Hel1regentatives, December 27, 1946,
submitte(l hy Representative KefauT'er , cbairnHlD of the Subcommittee , stating that mem-
bers of the COHlmission s staff "bitT'!' snch n hnge bitcl,log of cases tbCLt they haT'e to spend
all their time ' swatting' new flies' ftnd do not bave time to find out whetl1er they have
effectively disposed of the old ones. (p. 2G)
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the handling, offering for sale, sale or distribution of said products
unless such payment or consideration is affrmatively made available
on proportionally equal ierms to all other customers competing in the
distribution of such products.

It is further onlend That the initial decision of the hearing exam-
iner as so modified be, and it hereby is , adopted as the decision of the
Commission.

I t is further ordered That respondent, The Quaker Oats Company,
a corporation , shall , within sixty (60) days after service upon it of this
order, file with the Commission 11 report, in writing, setting forth in
detail the manIler and form in \vhich it has comp1ied with the order to
cense and desist containcd in the initial decision as modified.

Commissioncrs Anderson and Elman dissenting.

IN 'l'l-E J\IATTER OF

PAUL J. LIGHTO:- ET AL. THADlr\G AS BERKARD'

ORDER , ETC. , IN REGARD TO TILE ALLEGED nOLATION OF TIm F);DImAL TRADE

CO::DUSSTOi-'" A1\'D TIm FUR l RODUCTS LABELING ACTS

Docket S30.-j. ComplaInt , J1U'I, G, 1%1-IJeci8ion , Apr. , 19(j2

Order requiring furriers in Owensboro , Ky. , to cease violating the Fur Products
I-,abeling Act by snch practices as setting forll1 required il)formation on labels
in pencil , failing to disclose in advertising that fur producls offered for sale
were composed of artificially colored fur, anu failng to comply in otl1er
reSDccts witlllabeling and advertising requirements.

COMl'LAI)J1'

Pursuant to the provisions of the 1 ederal Tralle Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
vested in it by saiel Acts, the Fcderal Trade Commission , having reason
to belicvc that Paul J. Lighton , Hnth G. Lighton and .Jerome J.
Lighton , individufllly and as copartners trading as Bernard' , herc-
ina.fter referred t.o a.s respondents, have violated the provisions of said
Acts and t.he Hules a,nc1 Hegulations promulgated uncleI' the Fur Prod-
ucts Labeling Act, ilnd it appearing to t.he COllll11ission that a proceed-
ing by it in re pe.ct thereof v.ould be in the public intere.-t, hereby issues
its complaint staLing its charges in that respect as follmvs:

PAHAGRAPH 1. Paul J. Lighton , Ruth G. Lighton and Jerome J.
Lighton arc individuals and capilltners trading as Bernard s \vith
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their offce and principal place of business located as 117 IV est Second
Street, Owensboro , Ky.

PAR. 2. Subsequent to the effective date of the Fur Products Label.
ing Act on August 9, 1952 , respondents have been and are now engflgec1
in the introduction into conlmerce and in the sale , advertising, and
offering for siLle, in commerce, and in the transportation and distribu-
tion, in commerce of iur products; and have sold , advertised , oiIerec1
for sale, transported and distribuLed fur products which have been
Inac1c in whole or in part of fur which had been shipped and recei\' ec1

in commerce, as tho terms "commerce

, "

fur nd " fur product" are
defined in the Fur Products Labeling Act.

PAR. 3. Certain of said fur products ".ere misuranded in that they
wore not labeled in accordance \vieh t.he. ruJes and regulations promul-
gated thereunder in the fol1owing respects:

(a) Information required uncleI' Section 4(2) of the Fur Products
Labeling Act and the Rules and Hegulations promulgated thereunder
was mingled ,,,it.h non-required information in yiolation of nnle 2D(a)
of said rules and regulations.

(u) Information required under Section 4 (2) of the Fur Products
Labeling Act and the Rules and R,egulat.ons promulgated thereunder
vms set forth with pencil in violation of Hule 29 (b) of sa.id rules and
regulations.

(c) H.equired itmn numbers wore not set forth on labels in violation
of Rule 40 of said rules and regulations.

PAn. 4-. Certain of said fur products werE', falsely flnd decppt, j\'ely
invoiced by respondents in thnt t.hE\Y \yero not. illyoiccc1 as required by
Section 5 (b) (1) of the Fur Products Labeling " , am) in the manner
and fonn prescribe(1 by the Rules and T1egulations promulgated
thereunde.r.

PAR. 5. Certain of said fur products \\"ere falsely and decepti\Tcly
invoiced in that respondent set. forth on invoices pertaining to fur
prod nets the name of an animal other than the, name of the animal that
produced the fur, illviolntion of Section 5(h) (2) of the Fur Products
Labeling Act.

PAR. 6. Certain of said fur products \Tere falsely and deceptively
advert.ised in violation of the FIll' IJ rocluctsLabeling Act in that re-
spolHlents caused the disselnination in COnIIne-rce, as "commerce" is
defined in saiel Act, of ceriain newspapeT a,clve,rtisenlents , concPTning
sa.id products, which were not in accordance with the provisions of
Section 5(a) of the said Act and the Hules and Heglllations promul.

gated thereunder; and which advertisement.s were intended t.o aiel
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promote and assist, directly or indirectly, in the sale and offering for
saJc of said fur products.

PAIL 7. Among and included in the advertisements as aforesaid , but
not limited thereto, ,vere advertisements of respondents which ap-
peared hl issues of the OwensboI'u, Kentucky Ledger and Inquirer, a
nmvspaper published in tho city of Owensboro, State of Kentucky, and
having 11 ,,,ide circulation in said State and various other States of
the United States.

By means of said advertisements and others of similar import
and meaning, not specifically referred to herein , respondent falsely
and deceptively advertised fur products in that said advertisements:

(a) Failed to disclose the name or names of the animal or animals
that produced the fur contained in the fur product as set forth in
the Fur Products Xame Guide in violation of Section 5(a) (1) of
the Fur Products Labelillg- Act.

(b) Faileel to disclose that fur products contained or were com-
posed of bIen,ehed , dyed or otherwise artificial1y colored fur vv'hen such
was the fact in violation of Section 5(a) (3) of the Fur Products
Lnbelillg Act.

(c) Information required under Section 5 (a) of the Fur Products
Labeling Aet HIlll the rules and regulations promulgated thereunder
was not set forth in type of equal size and eonspicuousness and in

c10se proximity with each other in yiolation nf Rule 38(a) of said
rules and regulations.

PAIL 8. Hespondents in advertising fur product.s for sale as afore-
said made ( laims and representations respecting the prices and values
of fur products. Respondents in making such claims and repre-
sentatim1S failed to maintain full and 1,dcquatc records disclosing

the facts upon which such c.aims and representations were based 
violat.ion of Rule 44( e) of said rules and regulations.

PAR. 9. The a.foresaid acts and practices of respondents, as herein
alleged, a.re in -dolation of the Fur Prod ncts Labeling Aet and the
Rules a.nd Hegnlations prolTu1gate.d thereunder and constitute unfair

and (leceptive acts and practices in commerce under the Federal Trade
Commission Act.

111,.. De Witt T. Puckett for the Commission.
Wilson nnd Wilson of Owensboro , Ky. , by "Jr.

for respondents.

I::,.,TTIAL DECISIOX BY 'VILUAM L. PACK , I-IEAR1NG EXAMINER

1. The complaint in this matter charges the respondents with vio-

lation nf the Fur Products Labeling Act and the Hules and ReguJa.

Willimn L. Wilson
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tions promulgated thereunder and the Federal Trade Commission
Act, in connection ,vith the sale of fur ,garments. After the filing of
respondents ' answer , a hearing was held at which a stipulation of
facts was entered into by counsel on the record and certain evidence

in support of the complaint \vas also received. Proposed linelings
conclusions and order have been submitted by the parties and the case
is now before the hearing examiner for final consideration. j\ny
proposed findings , conclusions or order not included herein have been
rejected.

2. The respondents Paul J. Lighton , Ruth G. Lighton and J 8rome
J. Lighton are inclivilluals and copartners doing business uncleI' the
trade name Bernard'

, ,,-

-jth their offce and principal place of business
located at 117 West Second Street, Oy,ensboro , Ky.

3. Subsequent to the eiIective date of the Fur Products Labeling
Act on August 9 , 1952 , respondents have been engaged in the intro-
duction into commerce nnd in the sale , advertising, and offering' for
sale, in commerce, and in the t.ransportation and distribution, in C011-

mcree, of fur products; and have sold , advertised , o:!1el'cd for sale
transported and distributed fur products ,,,hich had been made in
whole or in part of fur which had been shipped fmcl received in com-
merce , as the terms "commerce

, "

fur" and " fur product" are denned
in the Fur Products Labeling Act.

4. Respondents did not place additional labels on their said fur
products , neither did they rernove or alter the labels ,,,hich ,,,ere at-
tached to such products when received by respondents , but such labels
remained on the garments \\hile being oflerecl for sale to the public.
Nevertheless , certain of such fur products "ere-not. labeled in accord-
ance with the Fur Products Labeling Act and the Rules and Hegu-

lations promulgated thereunder in the follO\ying respects:
(a) Information required under Section 4(2) of the Fur Prod-

ucts Labeling Act and the Rules and Regulations promulgated there-
under was mingled with non-requirecl information. For exarnple

the word "grey ': appeared before the term " Persian Lamb"
(b) Information required under Section 4(2) of the Fur Products

LflbeJing Act and the Rnles and Hegnlatiol1s promulgated thereunder
was set forth with pencil on some labels.

(e) Hequired item numbers ,,-ere not set forth on labels attached
to all of the products.

The violation set forth in " (a)" above is a ,,"olation of Section 4(2)
of the Fur Products Labeling Act and Rule 28 (a) promulgated

thereunder.
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The violation set forth (b)" above is a violation of Section 4(2)
of said Act and Rulc 29 (b) promulgated theTeuuder.

The violation set forth in (c)" above is a violation of Rule 40

promulgated under said Act.
5. Respondents set forth on a sales slip coy.cring the sale of a fnr

garment the following information: "Dyed 1Iink, origin Japan , in
addition to other information.

The afoTesaid act violates Sections 5(b) (1) and 5(b) (2) of the
Fur Products Labeling Act and also the Fur Products Name Guide
which provides that " \Vhere there is a name of an animal with an
adjective in connection therewith , it should be carriell on labels, ad-
vertising and invoices as ma.y be required under the Act and the
Hules and Regulatjons prcmulgated t.hereunder.

6. Respondents, in the eOllrse and conduct of their business as afore-
said , caused the dissemination in commerce, as ';com11crce is defined
in the Fur Products Labeling Act, of certain nc\\"spaper advertise-
ments concerning said products and w111ch aclvel'tiscm.cntswcrc in-
tended to aid , promote and assist, directly or indirectly, in the sale
and alTering for snle of snch fur products.

Among and included in the advertisements as a.foresaid , but not
limited thereto , 'vere advertisements oJ respondents which appeared
in issues of the Owcnsboro , ICentucky, ::Ucssenger and Inquirer, a news-
paper published in the city of Owensboro , Kentucky: and having a
wide circulation in that State and various other states of the United
States.

In some of these newspaper advertisements respondent.s advertised
certain of their fox fur produds ,yithout designating the particular
type or name of fox which actnalJy produced the fur contained in the
garment, as shown in a copy of the aforesaid Owcnsboro paper dated
Frida.y, Decen1ber 25 ) 959.

TJJe aforesaid practice violated Section 5 (a) (1) of the Fur Prodncts
Lnbeling Act and the Fur Products Name Guide.
Respondents aim nc1vertisecl in the Tuly 7 , ID60 , issue of the same

Owensboro paper certain I\Ionton fur coats as folJOIYs: " ::VIouton Fur
processed lamb , origin U. A. Coats 850 plus federal tax , without
disclosing that sai(l coats were dyed or art.ificially treated , when such
was the fact.

The aforesaid act violated Section 5(a) (3) of the Fur Products
Labe.Iing Act.

Information required 11lder Section 5 (a) of the Fur Products
Labeling Act and the Rules and Hegulntions promulgated thereunder
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was not set forth in type of equal size or conspicuousness and in close
proximity with,each ot.her.

The aforesaid practice violates Section 5(a) of the Fur Products

Labeling ..let and Rule :38(a) promulgate.d thercunder.
7. R.esponclents in a.dvertising fur products for sale as aforesaid

made claims and representations respecting t.he prices and values of
such products. Respondents in making: s\1eh claims and representa-
tions failed to maintain fun and u(lequatc r.ecords disclosing the fa.cts
upon which such c1a1m8 nncll'cpresentations were based.

The aforesaid practice yioJated Rule 44 (0) of the Rules and Regula-
tions promulgated under the Fur l:)roducts Labeling Act.

8. In justice to respondents it. should be added that it \"as evident
from their statmncnts and demeanor at the hearing that t.he violations
set forth nbove "were not willful or int.entionaL but were due largely
to oversight or inndvclience. Respondents apparentJy desire to com-

ply fn1ly with all provisions of the Fur Products Labeling Act , and
since the issuance of the complaint in t.he present, proce.eding they
have sought to correct the violations complained of and to avoid any
further violations.

COKCLlTSIQX

The aforesaid acts and practiecs of respondents, as hereiJl found
were in violat.ion of the Fur Products Labeling Act and t.he R.ules and

Regulations prom ulgated tlwreunder, and constituted unia-ir and de-
ceptive nets and practices and unfair methods of competition in com-
merce , within the intent and meaning of the Federal Trade Commis-
sion Act. The proceeding is in the public interest.

ORDEH

It is ordered That respondents Paul J. Lighton , Ruth G. Lighton
and Jerome T. Lighton , individually and as copart.ners trading as
Bernard' , or under any other trade. name, and respondents ' repre-
sentatives , agents and employees, directly or through any corporate
or other device, in connection with the introduction into commerce

or t.he sale, advertising, OT' offering for sale in commerce or the trans-
portation or distribution in commerce of fur products , or in connection
with the sale, advert.ising, offering for sale, transport.ation, or dis-
tribution of fur products which are made in whole or in part of fur
whieh has been shipped and received in COlIunerce , as "commerce
"fur" and " fur product:' are defined in the Fur Products Labeling Act
do fort.hwit,h c.ease and desist from:

1. l\fisbranding fur products by:
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A. Setting forth on labels affxed to fur products information re-

quired under Section 4(2) of the Fur Products Labcling Act and the
Rules and Regulations promulgated thereunder mingled with nonre
qui red information.

B. Setting forth on labels affxed to fur products the information

required under Section 4 (2) of tbe Fur Products LabeJing Act and the
Rules and Regulations promulgated thereunder, with pencil.

C. Failing to set forth the itcm number or mark assigned to a fur
product.

2. Falsely 01' deceptively invoicing fur products by: A. FaiJing
to furnish invoices to purchasers of fur products showing in \Yords
and figures plainly legible all the infornmtion required to be disclosed
by each of the subsections of Scction 5(b) (1) of the Fur Products
LabeJing Act.

B. Setting forth on invoices pertaini1.lg to fur products the name
or names of any animal or animals other than the name or names
provided for in Section 5(b) (1) (A) of the Fur Products Labeling

Act.
3. Falsely or deceptively advertising fur products through the use

of any advertisement, representation , public announcement or notice
which is intended to aid , promote or flssist, directly or indirectly, in
the sale or off'ering for sale of fur produets and which:

A. Fails to disclose:
1. The name or names of the animal or an imals prod llcing the fur

or furs contained in the fur product as set forth in the Fur Products
Name Guide and as prescribed under the Rules and Regulations;

2. That the fur product contains or is composed of bleached , dyed or
otherwise artificially colored fur, when such is the faet;

B. Fails to set forth the information J'eguireduncler Section 5(0)

of the Fur Products Labeling Act, a,nd the Rules and Regulations pro-
mulgated thereunder in type of equal size and conspicuousness and
in close proximity -with each other.

4. lRking elaims and representations respecting prices and values
of fur products unless there are maintained by respondents full and
adequate records disclosing the facts upon which such chtims and
representations are based.

OPINlOX OF THE C03:IUSSlON

By DIXON C01nmi1Jsioner:
This matter is before us for review of an initial decision filed Feb-

ruary 16 , 1902. The complaint, charging respondents with having
committed severa-I acts violative of the Fur Products Labe1ing Act and
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the 11u1e5 and Regnlatiol1s promulgated thereunder, was issued l\farch
, 1961. The respondents , all individuals , are copartners operating a

retflil clothing store in Owensboro , ICentucky. Among the items
which they sell and adyertise aTe "fur products , as that term is
defined in the Fur Products T..abeling Act.

Respondents , on :.Iay 5 , IDGl , filed an ans"\yer 'which denied all of the
material allegations of the complaint. For reasons not readily ap-
parent from the record , but apparently including the substitution of
hearing eXfuniners , the first and only hearing was not held until
December 18 , 19G1. At. the herning, in lien of calling witnesses and
taking testimony, complaint connsel and counsel for respondents

entered stipulations as to the facts. TIle transcript indicates that the

stipulfltions "were accomplished in ft. rather haphazard fashion. First
one counsel a.nd then the other would orally announce the facts agreed
upon. ,Vith respect to one charge, the matter was discussed ofT the
econl , and the henl'ing examiner announecd on the record the purport

of the agreeel facts. Two exhihits , newspaper advertisements placed
by respondents, ,,,ere p1ncecl in the record.
At the conclusion of the hearing the hearing examiner ordered

complaint counsel to file \"ithin thirty days his proposed findings
conclusions and oreler to cease and desist. After filing, t11i8 pleading
\Vas seTyed on counsel for respondents and 118 filed a response thereto
\vhich : in effect, Hclmitted the facts as set out. in the proposed findings
but made se\' oral suggestions . or recommendations concerning the
wording of the order and requested the hea.ring examiner to insert in
his initial decision u, statement that the acts were not engaged in with
intent to willfnl1y viohtte the Act.

The hearing examiner s initial decision meticulously adheres to the
propmmls submitted by complaint counsel nc1ding only the provision
suggested by respondents connsel that the acts were not engaged in
willfully or intentiona.1y. Neither party has taken an appeal from
the initial decision. This opinion is the result of the Commission
routine practice of reviewing all initial decisions prior to adoption.

This case represents a startling example. of why such a continuous
po1icy of revie"w is necessary, for there is scarcely a. sing1e charge
herein which "was properly dealt ,,-ith or disposed of. ,Vc turll now to
a cOllsideration of the multiple errors committed.
Paragraph 3(a) of the compbint makes the following charge:

Informatioll required uncleI' Section 4(2) of tl1e Fur Pl'odncts Labeling Act
and the Rules and Hegulatiol1s promulgated thereunder '\"as mingled with non-
required information in violation of Rule 28(a) of said rules and regulations.
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The parties stipulated that nonrequired information was, in fact
mingled with required information and gave as an example that the
word "grey" was placed before the tenn "Persian Jamb". In spite of
the fact that the complaint only clmrges a violation of Rule 29 (a),
the hearing examiner f01llcl that the stipulated facts prove a violation
of the Rule as charged and of Section 4(2) of the Fur Products

Labeling Act, 'Ye are unahle to agree tJu,t Section 4(2) of the Fur
Products Laheling Act is violated by this state of facts.

Section 4(2) provides tlmt a fur product shall be considered to be

misbranded unless the label affxed thereto clearly shows: (A) the
name , as set forth in tIle Fur Products Name Guide of the -animal that
produced the fUl' ; (B) that the fur was used when such is the fact;
(C) that the fur was bleached , dyed or otherwise artifieial1y colored
when such is the fact; (D) that the fur is composed of paws , tails
bellies or waste fur when such is the fact; (E) the name or identifica-
tion mark of one of the prior handlers of the product;
and (F) the name of conn try of origin of any imported
fur. Unfortunately, the inltial decision does not disclose which of the
six provisions of Section 4(2) are supposed to have been violated;
ho\yevcr, it seems quite obvious that only (A) could be involved since
thc term "grcy ' \,as usel1 in conjunction \\i1.h t.he term "Persian
lamb". But, Persian la.mb is the correct name for a fur product/ and
correctly describing it as grey does not alter that fact.

It may be that the theory hehind the finding that the section has
been yioJated is that the section defines the permissible limits of

information which CQ.ll be disclosed on the label , and the disclosure
of any additional inrormationviolates the section. But by no stretch

of the imagina.tion can the wording of Section 4(2) be interpreted
as requiring that only the information described in the Section is
permitted on a labe1. This prohibition is contained in Rule 29. As
a matter of fact , our promulgation of this Rule, which , among other
things, permits the inclusion of information not specified in Section
4(2) of the Act , demonstrates the falsity of this premise. Thus, it
is our vic\\ that Section 4(2) or the Fur Products Labeling Act was
not violated by inclusion of tl1e ,yard "grey " before the words "Persia.n
lamb" on the label , and the hen,ring examiner s holding to the con-

trary is in error.
\Ye turn nOlI to the hearing exa.miner s finding that the use of

the term "grey" Persian lamh" on a label violates RuJe 29 (a). This
1 RIllE! S (a) of the Rule" LId ReguJfltiolls proYi(les:

l1e terw 'Prnian Lamtl ' may be used to describe tile sl,in of tlw young lamb of the
Klll':lhd breeiJ of sheep or top- cross breed of suell sheep, baying hair formed in Imuckled
curls.
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Rule requires that aU of the information which , pursuant to Section
4(2) of the Act, must be ,jjsclosed on the label , sha11 he" . . . set out
on one side of the label and no other information shal1 appear 
such side except the lot or style designation a,nd size." The Rule
also provides , "The lot or style designation may include non-deceptive
terms indicating the type of garment, color of fur, and bnmd llame
for fur." Thus , it is proper to indicate the color of the fur on the
same side or the labe.l with the so-cal1ed " required infol'mation when
the color is included with the "lot or style designation . As a matter

or fact , a color designation when so llsed becomes by operation or
Rule 1 "required information 2 Therefore, the hearing exa,mineT
finding is apparently based upon the theory that when the color of
a fur appears on the 1abel in a position other than included with
the lot or style designat.ion , it becomes "non-required" information
exc1ucled by nule 29 (a). 'While this may be a reasonable interpreta-
tion of the Rule, it seems to us that information shonlcl not jump
from the "required" to "non-requirecr' classiGcat.ion with a change
of its position on the label. Such fin interpretation may well breed
more uncertainty than it dispels. It is the Commission s view that
labeling irregularities of this type can better be dealt with by the
application of nule 30 which sets out t.he sequence in which thc re-
qnired information must appear on the label.

Thus, while the facts here stipulated may constitute a violation of
the stric,t la-nguage of Rule \)(a), the violation is too marginal and
tenuous to justify an order to cpasp and desist and lye win dismiss t.he

charge.
IVe comB now to paragraph 3(b) of the complaint, which reads 018

fo11ows:

Information required under Section 4 (2) of the Fur Products Labeling Act
and the rules and regulations promulgated thereunder was set forth Iyith pendl
in violation of Rule 29(b) of said rules and regulations.

The respondents st.ipulated t.o the truth of this c.harge, and the hearing
examiner found the charge sustained and issued an order to c.ease and
desist in the following terms:

Setting forth on lalJels affxed to fur products the information required under
Section 4 (2) of the Fur Products Labeling Act and the Rules and Regulations
promulgated tbereunder, with pencil.

Rule 1 (a) (5) rends IlS follows:
TJw terms ' required lnfonnation ' and ' information required' mean the infornU1tiolJ

required to he disclosed on labels, invoices and in ad'\erti IIlg under the Act and RuJes
Hud Regulations, amZ SlIch further information as mall lie permitted 1111 the reQulntions
when and if used. (EmI1hasis \'upplied.
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One need have no special expertise to immediately discern the weak-
ness in the quoted order. The order is merely a "road hlock to the
narrow lane the transgressor has traveled" :! As the Supreme Court
has pointed out, the Commission could not hope to attain the objectives
which the Congress envisioned for it if it prohibited only the il1ega.1

practices in the prce-isB fonn found to have existed in t.he past. Under
the order proposed by complaint counsel and adopted by the hearing
examiner, this respondent would be frc-c to use crayons, washable ink
or any Dumber of unsatisfactory wriLing implements. The order is
inadequate and must be stricken. An efrective order , prohibiting all
unsatisfactory alternatives and requiring the respondents to adhere to
tho medium prescribed by Rule 2D(b), " indelible ink:: , will issue.

As with the previous violation , the hearing examiner found a viola-
tion not charged in the comphtint. He concluded that not only had
the Hules and Hegnlations been violnted but also Section 4(2) of tl1e
Fur Products La.beling Act. It is our view that the record will not
support ft, iinding that this section of the Act has been violated. This
section provides inte1' alia. that a fur product shall he considered to be

misbranded if the required infonnation is Hot shown on the label "

. . .

in words and figures plainly legible- . There is no finding in this
record that the penciled labels ,ycre not " plninly legible . Presumably

a penciled notation can be as legible as a notation made with ot-heT

mediums. The rule requiring the use of indelible ink on the label
is not directed so llluch to the fact that this mediUlll may produce a
more legible label since the readability of the notation depends to a
gre,at extent upon the art of the person wielding the 'ivriting imple-
ment. The rule requiring indelible ink is predicated upon the fad
that other writing media can be easily a,ltered by conscious act.ion or
smudged or changed by inadvertent handling. The hearing exam-

illcr s finding that the penciled notation on the label violated Section

.1(2) of the Furs Products Labeling Act is in error and nlust be
reversed.

Paragraph 3(c) of the complaint charges that the respondents mis-
bra,neied certain fur products by not setting fOlih on the label the item
numbe,rs required by Hule 40 of the I-hlles and R,egulations. ,Ye find
no fault with the disposition of this charge and the hearing examinel'
finding, conclusion and order will be affirmed and adopted.

Paragraphs 4 and 5 of the eomplaint both charge false and deceptive
invoicing. Paragraph 4 charges that fur products were not invoiced
as required by Section 5(b) (1) of the Fur Products LabeJing Act

SFederal Trade Corntnission v. RltbrToirt Co., 3'13 'C. S. 470 , 473 (1952) (5 S. & D. 3S8).
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which provides inter alia that a fur product shall be considered to be

falsely or deceptively invoiced if the invoice does not show:
(A) The name or names (as set forth in the Fur Products Kame Guide) of

the animal 01' animals that produced the fur

, . . . .

Comp1lint paragraph 5 charges that respondents violated Section 5
(b) (2) of the Act which provides that a fur will be considered to be

falsely or deceptively invoiced if the invoice contains the name of an
animal other than the name specified in tho above partially quoted
Section 5(b) (1) (A).

The sum total of the evidence adduced in support of the charge is
the stipulation which reads as fonows:

Respondent set forth on Retail Slip No. 2067-47 dated 0-10-60 the following
information: "Dved mink, origin Japan " in addition to other information.

The hearing examiner relying upon this cyidence found that the t'lVO

sections of the Act had been violated. In ac1c1ition he found that the
Fur Products ame Guide had been (; yiolr. LecF in that it rcqnil'es:

\"here there is 11 name 01 an animal ,yith an adjecti\Te in connection
therewith , it should be carried on labels , flcl\-ertising and invoices as

may be required under the act and the rules and regulations promul-
gated thereunder. :: Here again the examiner found a violr:. tion not
charged in the complaint. The complainfs silence on this point is
indicative of the C01n111ssion s belief that every possible fa.ilure to

follow the Fur Products Name Guide is ::peciI-cally def!lt y;ith by
specific provisions of the Act or the nnles and negulations. In other
words, 11 fa, ilure Lo folio\' the FlIr IJroc1ncts L:lbelillg GUlcl8 is not in

and of itself a violation. It is malwn pTohiodwn solely because of
the specific provisions of the l1.ct and the Hules.

'Ve turn now to it consideration of the merits of this charge; that
, does the evidence adcluced support the violation found '? ltis our

view that it does not. Examination of the Fur Prodncts Name Guide
reveals that dependent upon the genus-species of the animal that pro-
duced the fur, a mink product must be invoiced as e.ither Jlink

, ,

J apa-
nese :::rink , or China :Mil1k. In order to show tlwt it fur product \\as
falsely invoiced, it is necessary to prove tlmt a mink of one genus-

species was referred to by the name of an animal belonging to another
genus-species. In the instant case , the recorc1must show that the fur
product allegedly falsely invoiced '\'as not " mink" as described , but
was in fact Japanese :Jiink. The record clocs not establish this fact.
Apparently c.omplaint counsel and the hearing examiner assume that
becanse the fur prodnct originated in .Japan , it IHust be cOlnposed of
J apane,se l\1ink. There is nothing in the record to give support to this
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presumption, and it is certainly not the type of premise subject to
offcial notice. Thus, since the record is entirely silent as to the true
nature of the fur allegedly falsely invoiced , the hearing examiner
finding that respondents violated Sections 5(b) (1) and 5 (b) (2) ofthe

Fur Products Labeling Act is in error, and the charges must be dis-
missed.

vVe next consider the false advertising charges made in paragraphs
6 and 7 of the complaint. The first of these char' ges is that respondcnts
placed a newspaper ad which ,vas false and deceptive in that it:

(a) Failed to disclose the name or names of the animal or animals that pro-
duced the fur contained in the fur products as set fOrth in the Fur Products

Kame Guide in violation of Section 5(a) (1) of the Fur Products Labeling Act.

In support of this charge, a copy of one of respondents ' newspaper
advertisements was received in evidence, and it WJS stipulated that:

Respondents advertised certain of tlJeir fox fur products without designating
the particular type or name of fox wbich actually produced the fur involved in
said garment. . . .
The hearing examiner found this evidence suffcient to establish the
violation charged and ordered respondents to cease and desist
therefrom.

A fur is correctly and properly a.dvertised as simply ': fox " jf it "\\"HS

derived from any genus-species of the red fox, which include black
fox, cross fox, red fox, platinum lax and silver fox. In order to prove
the violation charged , it was necessary to show that the fox furs
advertised were derived from animals of a genus-species other than
red fox. There is nothing in this record to show the genus-species of
the furs advm'tised and, therefore, the hearing examiner s finding of
11 violation was in error and must be reversed.

In paragraph 7 (b) of the complaint , respondents are charged wit.h
failing to disclose in a.n advenisement the fact that the fur products
offered contained or wcre composed of bleached, dyed or othcrwise
artificial1y colored fur in violation of Section 5 (a) (:J) of the Fur
Products Labeling Act. \Ve fincl no error with respect to the dis-
position of this charge. The evidence clearly reveals that the respond-
ents advertised a dyed fur withont disclosing the fact that its color
had been altered. The hearing examinc-r s finding and order appro-
priately dispose of this charge and will be affirmed.

Complaint paragraph 7(c) charges the respondents vi01ated R.ule
:JS (a) of the Rules and Regulations in that information required

under Section 5(a) of the Act was not all set forth in an advertise-
ment in typc of equal size and conspicuonsness and in close proximity
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with each other. The evidence on this point consists of an advertise-

ment for "NIOUTO FUR , I' rocessed Lamb" coats in which the words
MOUTON FUR" are printed in type approximately three or four

times larger than the type used to print the words "Processed Lamb"
This is a violation of Rule 38 (a) as charged since the tenn "mouton
is under R.ule 9 a "permitted" term , and such "permitted" terms are
by Rule l(a. ) (5) considered to be "required information

As pointed ant above, the complaint charges that this state of fact
violates only Rule 38 (a). 1-10\)8vo1', the hearing examiner concluded
that the practice violated both said rule and Section 5(a) of the Fur
Products Labeling Ad. Section 5(a. ) deals only "it.h the nature of
the information which must be disclosed in an advertise,ment ;wd does
not t.o any e,xtent de,al with the, fonn in which the information must
be presented. Only Rule 38 (a) deals with the form of the advertise-
ment. , and , therefore, on1y 38(a) has been violated. The examiner
finding that respondents' advertisement violat.ed Section 5 (a) in this

respect is in error and must be re,ve.rsed.
'Ve come 110\\' to a consideration of the final c.harge in the comp1aint

which is contained in paragraph B thereof and reads as follo ws:

Respondents in a(herii"ing fur products for sale as aforesaid made claims and
representations resvccting the prices and values of fur pro duds. Respondents
in making such claims and representations failed to 1Jftilllain full and adequate
records disclosing tbe facts upon which :Hlch claims awl represclJtations \yerc
based in violation of Rule 44(e) of said rules and regulations.

Hule44(e) readsasfo11mys:

Persons making' pricing claims or representatiolls of the types rlescribed in
subsections (a), (b), (c) and (d) sball maintain full and adequate records

disclosing the facts upon which sl1ch claims or representations are based.

Comparison of the rule with the complaint charge. raises an imme.
dinte quesbon concerlling the suffciency of the complaint for under the
rule only such pricing claims or representations as arc described in the
four pl' vions subse( tions of the rule must be supported by full and
adequate records. The compln int eharge would be satisfied by showing
that rcspondent had made any claims or representations concerning
the prices nnd values of its fur products.
,Vhi!e poorly drafted "Hd probably inadequate in a eourt pro-

ceeding, the eomphtint is doubtless suffcient before this body since
Pleadings before the Commission are not required to meet the stand-

ards of pleadings in it court where isslles are attempted to be framed
with it mea.sure of exactness which js designed to limit the broad sweep
of jnvestigatjon that characterizes the proceedhlgs of administrative
bodies. .. . (A. E. Staley 31fg. Co. , et 01. v. Federal Trade Commission
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135 F. 2d 453 , 454, 7th Cir. 1913 C3 S. & D. 556J). The respondents
here could not be unaware of t.he exact IUlture of the violation charged
since a perusal of Rule H(o) itself defines the Emit of the obligatory
recordkecping, 'Ve turn 11mv to a consideration of the e,videnec ad-
duced and the hearing examiner s disposition of this charge.

The transcript indicates that complaint counsel and counsel for re-

spondents discussed this charge oft' the record. The hearing examiner
then dictated on the record the facts which had been agreed to. 'Ve
here set out in full the pertinent remarks of the hearing examiner as
they appear in the transcript:

In connection witb PoragrrllJh S of tbe complaint , there 113s been a conference
between counsel on both sides and thc Hearing Examiner regarding that por-
tion of the complaint" It is tbe Examiner s understanding, and this is based

npon the statement just made by ),11'. Jerome Ligbton off the record , that it is tbe
Examiner s understanding (sieJ that the only fault as he unc1crstoo(J fOU1Hl
by the Commission s invest.igator with the l'ecol'ls kept by Respondent was 1:b:1t.
at that time Respondent Estell fur coats seprl1ntely, that is to sny, coats com-

posed entirely of fur , bnt insofar fiR fur-trimmed coats or coats which had fur
collars were concerned, they \vere indnded umler tbe genpral designation and
in the column referring to coats generally. In oTher '\ orcls , Respondent' s rec-
ords did not segregate coats which were fur trimmed and which brHl fur collars
from coats wbich wcre not so made. In other words, did not distinguish be,
tween fur- trimmed and fur-collared coats from f(lbric cant:".

And I furtber unrlCl'stand tbat iwmfar as the facts were concerned , assuming
that the record should have sbow"n that information. as a matter of fact they

did not at that time show the informntioll. In otlH'r w'ords, they 11l1ler the
column "coats" included all coats including both tbose fur trimmed and fur
collared.

At no place in the record are we enlightened as to what bearing or
relevance the quoted st.ipulation has to the charge under consideration.
'17e see no reason for presuming that a record list.ing both cloth and
fur-trimmed coats does not constitute it "full and adequate ': record
from which the facts supporting a pricing representation can be
determined.

The record is deficient in another respect for it cloes not show that
the respondents o.ver made advertising claims or representations of
the type described in subsections (0), (b), (e) and (d) of Rule H (e).
'Vhile t.he record does contain a newspaper advertisement of fur-
trimmed coats offered at a "40% discount' :' t.here is nothing in the rec-
ord to tie the coats offered in this advertisement to t.he records with
which the quoted faulty stipulation was concerned. Further, jhe ad-
vertisement in question ,vas apparently only introduced in support
of t.he c.harge made in complaint Paragraph Seven (a) 'which ,vas
concerned with the alleged misllse of the term ': fox . The hearing

719-603--61--
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examiner stated on the record that it was his understanding

that the only material part of that ad has to do with the word
fox

. . . .

In disposing of this charge, the hearing examiner made the follow-
ing finding:

Respondents in advertising fur products for sale as aforesaid , made claims
ana representations respecting the prices and values of snch products. Re-
spondents in making such claims and representations failed to maintain full
and adequate records disclosing the facts upon which such claims and repre-
sentations ,vere based.

He then found that the practice describcd violated Rule 44(8). 
addition to the fact that the record will not support the finding made
by the heaTing examincr, it is obvious that the finding wiJl not support
his conclusion that nule '1'(e) has been violated. No matter how
lenient lye may be with the pleading which initiated t.he proceedings
we ,Yill not , and indeed , may not, apply the same relaxed rules to the
hearing examiner s findings. Thus, the failure to find that the re-
spondents made pricing claims and representations of the types de-
scribed in subsections (a), (b), (c) and (d) of Rule 44(e) is fatal
for without such L finding Rule 44(e) is not violated. For this rea-
son and for the reason that the record does not contain evidence suf-

ficient to prove a violation , the charge with respect to 44 (e) must be
dismissed.

In conclusion , 1\0 note that the hearing examiner, drawing upon evi-
dence not of record , to-wit, the un8"\""01'11 and unrecorded statements
and the " demeanor" of the respondents , has "In justice to respondents

.. 

" conc1udecl that the violations practiced were not willful or in.

tentional but were due to oversight or inadvertence. Sillce there is
nothing in the record to support this finding by the hearing examiner
and for the further reason that it deals with a subject completely ir-

relevant and immaterial to a proceeding of this type, the fiding
is in error and must be stricken. \Ve note in passing that " justice to
respondents" in particular and the public in general would have been
better served in this matter by a closer adherence to basic legal princi-
ples on the part of aJ! participants.

The initial decision is in error to such a substantial extent that it
must be vacated in its entirely. In lieu thereof, we are issuing our o\vn
fmdings of fact, conclusions and order to cease and desist.

Commissioner Anderson concurred in the result and Commissioner
Elman did not concur.
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COIiDIISSlONEREL3IAX, NOT CONCURRING

The Commission seems to me to have followed a rather curious proce-
dure in this case.

By not filing a petition for review under Rule 4. , respondents
in effect acquiesced in tho hearing examiner s initial decision and order.
For 1l practical purposes, the matter came before tJ1e COlIunission in
the same posture as if respondents had entered lnto a consent agree-

ment. To be sure, tho Commission ma,y fLld does refuse to adopt an
initial decision as its own whero there appear to be substantial doubts
as to its correctness. In such acase" despite the failure io appeal , the
Commission Urt sponte pJaces the maiter on its own docket :for revimv

as provided in Rule 4.19. But in undertaking such review the Com-
1ni5sio11 should fLt least hear the parties before venturing to make any
radical changes in the initial decision and orcler.

In t.his case, however, without giving notice to counsel , wit.hout ha v-
ing the benefit of briefs or oral argument, and solely on the basis of its
01Yl1 independent examination of the record, the Commission concludes
thnt the initial decision is so permeated with error tJlat it must be
vacated in its entirety and replaced with ne1\ findings 01' fact , conclu-
sions, and order. I am not now prepared to say that the majority is
either right or wrong in refLching this conclusion. It may 'yen be that.
after hearing ,vhat connsel might have to say, I would concur in the
disposition of the case made by tho Commission. j\.t this stage , how-
ever, unaided by briefs or oral argument , I do not feel ready to agree
that the initial decision-to which neither side has objected-is so
egre,giously wrong.

:nNDINGS AS TO THE FACTS , CONCLIJSIONS AND OIlDER

This matter having been considered by the Commission and the
Commission having determined, for the reasons stateel in the aCCOIn-

pH-nying opinion, that tho initial decision should be vacated and set
asjde, now makes in lieu thereof these its Findings As To The Facts
Conclusions And Order.

FI::DINGS AS TO THE FACTS

1. The respondents, Panl J. l.ighton , Ruth G. Lighton and Jerome
J. Lighton , are individuals and copartners doing business under the
trade name Bernard' , with their offce and principal place of business
located at 117 ,Vest Second Street, Owensboro, Ky.
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2. Subsequent to tho effective date of the Fur Products Labeling
Act on August 9, 1952 , respondents ha,ve been engaged in the introduc-
tion into commerce and in the sale, advertising, and offering for sale
in commerce, a-lid in the t.ransportation and distribution , in commerce
of fur products; a.nd have sold , advertised, offered for sa.le, transported
and distributed fur products which had been made in whole or in
pa.rt of fur which had been shipped ancl received in commerce, as the
terms "commerce " "fur" and "fur products " are defined in the. 1'-' u1'

Products Labeling .Act-
:3. Certain of Silid fur products were not 1abeJecl in accordance with

the Rules and Regulnt.ions promulgated under Section 8 (b) of the
Fur Products Labeling Act in that the information required to appear
on the label pursuant to Section 4(2) of said Act was hand prinled
thereon ,,,ith pencil. Rule 29 (b) of said Rules and Regulations re-
quires that sueh hand printed notations be maclc wit.h indelible ink.

.1. Certain of saiel fur products were not labeled in accordance with
the Rules and Regulations promulgate-d under Section 8 (b) of the
Fur Products Labeling Act in that the la.bels did not contaiu the item
nurnuers as required by Rule 40 of said Rules and Hegulations.

5. Hespondents, in the course a.nd conduct of their business, caused
tho dissemination in commerce, as "comme,rce" is defined in the Fur
Products Labe.ling Act, of certain newspaper advertisements concern-
ing fur products and which advertisements were intended to aiel , pro-
mote and assist, directly or indirectly, in the sale and offel'ing lor sale
of suell fur products.

Among and included in the advertisements a.s aforesaid : \yero aclvet-
tisements of the respondents which appeared in issues of the ill essenqe1'

and Inqu.i'i), R newspaper published in the city of O\Yensboro Ken-
tucky, and hn,ving n, ",ide eirculation in that State antI various other
Slates of the United Slates.
In an advertisement placed by respondents in a July 7 1960, issue

of said newspaper , women s eoats contltining 0.1' composed of dyed
1Houton Lamb fur "ere a.dvertised or offered without disclosing the
fa,ct that said eoats were dyed or artificially colored in violation of
Section 5 (,,) (3) of lhe Fur Products Labeling Act.

In t.he afore,said advertisement, information required by Section

5 (a) of the Fur Products La.beling Act to "ppear therein was not set.

forth in type of equal size or eonspieuousness in violation of R.ule 38 (a)
of the Rule.s and Regulations promulgaled under Section 8 (b) of said
Act.
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CO:r-rcLUSIOXS

1. The Fcderal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

2. This proceeding is in the public interest.
3. The aforesaid acts and practices of respondents , as herein fonnd

were in violation of the Fur Products Labeling Act or the Rules and
Hegulations promulgated thereunder, and constitute lmfair and decep-
tive acts and practices and unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.

ORDEH

It i8 oTde?' That respondents Paul J. Lighton , Ruth G, Lighton
and .Jerome J. Lighton, individually and a.s COpflTtners trading 
Bernard' , or under any other trade name, nnd respondents ' repre-
sent.atives , agents and employees , directly or through any corporate
or other device, in connection with the introduction into commerce
or t.he sale , aovert.ising, or offering for sale in commerce , or the trans-
portation or distribution in commerce of fur products, or in connection
with the sa. , advCliising, oUering for sale, transportation , or distribu-
tion of fur products which are made in whole- or in part of fur which
has bee.n shipped and received in eommerce, as "commerce

" "

fur" and
fur producC are defined in the Fur Products Labeling Act, do forth-

with cease and desist from:
1. L tilizing any medium other than indelible ink to hand print 011

Inbe1s affxed to fur products the information required lUlder Section

4(2) of the Fur Products Labeling Act and the Hules and Regula-

tions promulgated pursuant to Section 8 (b) of said Act.
2, Failing to set forth on labels affxed to fur products the item

numbe.rs 01' marks required by Hule 40 of the Ilu1es and Hegulrtions
promulgated pUlsuant to Section 8 (b) of the Fur Products Labeling
Act.

3. Falsely or deceptively advertising fur products through the use
of any advertisenwnt, representation , public announcement or notice
whieh is intended to aid , promote, or assist , directly or indirectly, in
the sale or oHering for sale , of fur products and which:

(a) Fails to disclose that the fur product advertised or ofl'ered for

sale contains or is composed of bleached, dyed , or otherwise artificially
colored fur, whell such is the fact;

(b) F"ils to set 10rth the information required under Section 5(a)
of the Fur Products Labeling Act., and the Rules and Regulations
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promulgated pursuant to Section 8 (b) of said Act in type of equal
size and conspicuousness and in close proximity \vith each other.

It i8 further ordered That respondents shal1 , within sixty (60) days
after senrice upon them of this order, file with the C0l1ll11ission a report
in writing) setting forth in detail the manner and fon11 in which they
have complied with the order to cease and desist.

Commissioner Anderson concurring in the result and Commissioner
Elman not concurring.

IN THE MATTER or

GOLDEK V ALLEY NATIONAL SALES AND
DISTRIBUTIOK CO. , DIG , ET AL,

OlWER, ETC., IN REGARD TO THE ALLGED VIOLATION O.F THE
FEDEHAL TRAm: co nIISSIOX ACT

Docket 8461. Compla.int, Jan. 1962-lJeci8lon, Apr. 2.5 , 1968

Ol' der requiring distributors in Palo Alto, Calif., to cease representing falsely
in neY\'sp8.p€r advertising, circulars, letters, and radio commercials that
their "Vademecum" tooth paste would whiten teeth and remove sl:ain 01'
fim , and contained no abrasive.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of t.he authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Golden Valley N;t-
tional SRles and Distribution Co. Inc. , a corporation , and Douglas B.
Guy anel Karl Bledsoe, individually and a.s offcers of said corporation
hereinaft.er referred to as respondents, have violated the provisions of
said Act, and it appearing to the Commission that a proceeding by it.
in respect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:
PARAGRAPH 1. Hcspondent Golden Vallcy National Sales and Dis-

tribution Co. , Inc., is a corporation organized , existing and doing
business under and by virtue of the laws of the State of California
with its principal offce and place of business Jocated at 378 Cambridge
Avenue, Palo Alto , Calif.

Hespondents Douglas B. Guy and Karl Bledsoe arc ofleers of the
corporate respondent. They formulate , direct fmd control the acts
and practices of the corporate respondent, including the acts and
practices hereinafter set forth. Their address js t.he same as that of
the corporate respondent.


