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(c) Transporting or causing to be transported, for the purpose of
sale or delivery after sale in commerce;

any article of wearing apparel which , under the provisions of Sec
tion 4 of the FlammabJe Fabrics Act, as amended, is so highly
flammable as to be dangerous when worn by individuals.

2. :i1anufacturing for sale, selling, or offering for sale any article
of wearing apparel made of fabric, which fabric has been shipped
or received in commerce, and which , under Section 4 of the Flammable
Fabrics Act, as amended, is so highly flammable as to be dangerous
when worn by individuals.

It iB further ordered That the respondents herein shan , within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

IN THE :r1ATTER OF

WALTHAM: WATCH COMPAKY ET AL.

ORDER , ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRl\.DE CDl\DIISSIO:\ ACT

Docket 7997. Complaint, June 24, 19GO Deci8ion, June , 1962

Order requiring a Chicago importer of clocks from 'Vest Germany- actually a.
successor oy a "spin-off" in reorganization of the original .Waltham Watch
Company of :\'Iassachusetts to certain rights to use the " \Valtham" trade
name-and the sale distributor of the clocks, to cease Hsing the word
,Valtham" \vithout clear notice that their products were not manufactured

by the well-known "\Valtbam Watch Co. of 'Valtbam lass. (presently in

business under another name); and requiring said distributor to cease
making numerous false claims in connection witb its franchise distributor
plan ,,,bereby it sold " Walthnm" clocks, together witb display cases, to
operators for resale to the public, including claims of exaggerated profits
and misrepresentations of refund and l'eturn policies and guarantees , as in
the order below more specifically set forth.

COJHPkUXT *

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that "\Valtham .Watch
Company, a corporation , and I-Iarry Aronson and Lawrence Aronson
individually and as offcers of said corporation, and David Singer, an
individual, trading as Time Industries, and Muriel Singer, indi-

,. As amended July 10 , 1961.
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vidually, hereinafter referred to as respondents, have violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating its charges in that respect as
follows:
PARAGRAPH 1. Rcspondent Waltham 'Watch Company is a corpora-

tion organized under thc laws of the State of Delawarc, with its offce
and principal place of business located at 231 South Jefferson Street
in the city of Chicago, State of Ilinois.

Respondents Harry Aronson and Lawrence Aronson are offcers of
said corporate respondent. They formulate , direct and control the
practices of said corporation. Their address is the same as that of
the corporate respondent.

Respondent David Singer is an individual trading and doing busi-
ness as Time Industries , with his offce and principal place of business
located at 170 West 74th Street, in the city of Kew York, State of New
York.

Respondent l\luriel Singer is an individual and acts as General
Manager of Time Industries with her offce ,md principal place of
business the same as that of respondent David Singer.
Respondent.s David Singer and J\luriel Singer coop crate in the

performance of the acts and practices of Time Industries , hereinafter
set forth.

PAR. 2. Respondent ,Yaltham ,Yatch Company, prior to the spring
of 1959 , imported clocks from ,Vest Germany into the United States
and sold said clocks to respondent David Singer: since early 1959
respondent Singer has imported the clocks bearing the ,Valtham
name and has p"id the vValtham vVatch Company a royalty on all
sueh clocks import.ed.

PATL 3. l\espondent David Singer trading as Time Industries , was
and is , the soJe distributor of clocks imported into the United States
by ,Valtham vVatch Company and of clocks imported directly by said
David Singer, which bear the name '" \VaHham , under a license agree-
ment with vValtham , atch Company, and he is now, and for some
time last past has been , engaged in the sale and distribution of said
clocks to distributors for resale to the public. S"id clocks are sold with
display cases for use by the purchasers in various locations to dispJay
the clocks for saJe to the public.
In the course and conduct of its business, respondent IV altham

Watch Company, for some time last past has imported said clocks
from ,Vest Germany into the United States and respondent. David
Singer has caused said clocks, when sold, to be shipped from the State
of New York to the purchasers located in various staies of the United
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States. Both of said respondents maintain , and at all tilIlCS mentioned
herein have maintained, a substantial course of trade in said clocks

in commerce, as "cOlmnerce" is defined in the Federal Trade Com-
mission Act.

PAR. 4. In the course and conduct of their business as aforcsaid , re-
spondents have been , and are now , in direct and substantial competi-
tion , in cOlmnerce, with corporations, firms and individuals in the sale
of clocks.

PAR. 5. Respondent David Singer, with the cooperation of respond-
ent J\Iuriel Singer, inserts advertisements of their products in news-
papers and periodicals. Persons responding to said advertisements

are contacted by respondents or their agents or representatives. Said
respondents or their agents or representatives then display to the

prospective purchasers a variety of prOll1otionalliterature and make
various oral representations concerning said articles of merchandise
in an effort to induce the prospective purchasers to buy said articles of
merchandise. Among and typical , but not all inc1usive, of the state-
ments made in said advertisements and in circulars and other printed
matter distrihuted to prospective purchasers arc the following:

FA::IOUS lOO-YEAR FIR\l
ANKOUXCES KEv;r EXPAKSION FRANCHISE PLAN

\Vorld Renowned
WALTHAM CLOCKS

Milions buy this great brand.
You know W ALTHA:?I! is one of the four great names in ,yatchmaking. Your

grandfather did, too. \VALTHA:1I, a great American name, backed by old
world craftmanship, for the design and styling of its clocks. WALTHA::l has
spent tens of milions of dollars conditioning bundreds of milions of people

over the years, to accept the WALTHA),l guaranteed line of clocks.
,Vben you become the WALTHAM Francbise ::lan in your town you ve got

a world famous name working for you, day and night , seven days a week.

WAL'l'HAM WATCH CO::IPAXY

invites you to participate in one of the most gigantic expansion programs ever
launched. . . to share the steadily growing' profits as this world renowned firm
goes all out to increase distribution of its nationally advertised products.

WALTHA:\I CLOCKS
Product of WALl'HA::I WATCH COMPANY since 1850

For the first time in the history of direct sellng a famous 150-year-old company
with established brand products offers you tbis opportunity.

YOU DO KO SELLDIG

Our own experienced Placement Expert contacts leading jewelry, drug, variety,
food, hardware, appliance and department stores in your area.
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All the sellng is done FOR YOU by our Placement Expert and Area Director
in your territory.

. . . all you do is service the \VALTHAM CLOCK DISPLAY Route which
We baTe already estalJlisl1ed for you.
Absolutely no sellng. We do all the work.
TO ME1\ INTERES'l' ED 1 LIFETBIE SECURITY ASSURIj\ G EXTRA

INCOMI- . . . lYnHOU7' SELLING
'Ve contact leading jew' elry, drug, variety, food , hardware, appliance and

department stores in your arca aud place the handsome V\TALTH..DI CLOCK
in tllO most profitable locations.
Yon never have to place a display-you do absolutely NO SELLING.
There is no sellng involved. Our experienced location directors train you

fully, provide you with aU the help and information yOll need to get started
at once-so YOUR CASH IXCOlUE STARTS DDIEDIA1-'ELY.

1959' s soundest ng-YOL"R- OWj\T BOSS FRANCHISE.
This is thc only certified money making proposition in this magazine or any

other magazine which requires no sellng. A11 you do is collect profits.

:lru 25%, 50% and even 100% on your money without interfering with your
regular time of work. This extra profit wil make you a rich man.

\VE PROTECT YOCR l\lODEST INVESTlIJE:\T
Further, should you decide to retire, or for any reason whatsoever, decidc

to sell your "aluable y\rALTIL\.::1 CI,OCK DISPLAY FUAKCI-ISE , you arc
fully protected b:v our eomlJinPrl REP1-nCH_-\SE OF INVE.:TTOTIY AXD BO::TUS
PLAX. In fact mflll . times we get urg'ent reQlH:'slS fl';)ll opvortnnity seel;:ers
begging us to buy franchises. Your .WALTHAM CLOCK .FRANCHISE gets
more valuable every day.
Becanse of our Guaranteed Investment Plan , the distributor can earn the

equh-alcnt of his inyestment through our re-order plan , therefore we feel that it
is at our discretion to exercise the approval or disapproyal of an applicant.

This can only be done through a personal intervie ' with an applicant by an
account executive of our company. If you are accepted you may be assured that
you wil be a member of a very successful field of merchandising with an
excellent return derived from the sale of Waltham clocks.

If yon ' wish to reserve your territory while you inyestigate our proposition
further a deposit of $50.00 wil hold it * * *

Guaranteed unconditionally.

PAR. 6. By and through the use of the statements in t.he aforesaid
advertisements a.nd others of similar import, not specificaJ1y set out

herein , respondents David Singer, trading as Time Industries , and
Iuriel Singer , represent and haye represented , directly or by implica-

lion , t1,

1. Their business is a paTt of or connected with the old and weII-
k1101'11 ",Yaltham ",Vateh Company, of 'Valtham Iassaehusetts.

2. The clocks soJd hy them arc manufactured hy the old and we11-

knmvn 'Valtham 'Vatch Company, of 'Valtham , :MassflchuseUs.

3. Theil' displa.y cases will be located in leading drug stores , chain

st.ores, markets and ot.her profitable locations by respondents 1'ep1'e-
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sentatives, and that the purchasers themselves never have to locate
these cases.

4. That no selling is required on the part of the purchaser.
5. The initial investment of the purchascr of their products is pro-

tected and guaranteed and purchasers wil earn from 25% to 100%
on their investments.

6. Respondents will sell their products onJy to a limited nmuber
of selected and qualified persons.

7. Respondents guarantee that their proposition is money making.
8. Their clocks are unconditionally guaranteed.
9. R.espondents will reserve territory in which the purchasers of

their products may operate.
10. Their representatives who will call upon prospective customers

are account executives or executives of respondent Time Inc1ustrt8s.
11. R.espomlents win train purehasers of their products in the oper-

ation of their businesses.

PAR. 7. Respondent David Singer tra.ding as Time Industries, and
respondent lHuriel Singer, and salesmen and repree,entatives employed
by them , in the course of their solicitation for the s8-le of said clocks
have repeated the statements set out in paragraph 5 and haye made
additional oral statements to prospective purchasers of their said
products , of which the following are typical:

1. That respondents' salesmen are executives, representatives or

long time empJoyees of the old and well-known 'Waltham 'Watch
Company, of \Valtham , Jfassachusetts.

2. That pllrcJw,sers of respondents ' products are granted exclusive
territories within which to operate their businesses.

3. That merchfU1clise unsold at the end of one year from date of
purchase ma,y be returned to respondents and full refund of the pur-
chase price will be made.

4. That profits of $30. , 850, , $80.00 or $100.00 a week would be
assured purchasers of respondents' products and that the ay-crage
weeldy profit of the purchasers of respondents ' products is 88;'. 00.

5. That respondents ' employees will relocate display cases if origi-
nallocations are not profitable.

6. That respondents ' snlemen amI their Tfives h v8 madG Jargo
sums of money selling clocks at retail through respollrlents

' ,

'3ales plan.

7. That two to fonr clocks per week will be sold from each dis-
play case and that the national average is three to four clocks Tfcekly.

8. Purchasers of respondents' pl'ducts will be abk to liquidate
their investments within a short time through their profits , with no
risk of losing their money.
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PAR. 8. The aforsaid statements and representations made in the
advertising matter and orally by respondents David Singer, trading
as Time Industries , and l\furiel Singer, and their salesmen were, and
are, false, misleading and deceptivc. In truth and in fact:

1. Respondents' business is not a part of or connected in any way
with the old and well-known ,Valtham ,Vatch Company, of ,Valtham
lVIassachusctts.

2. The iValtham clocks sold by respondents are not manufactured
by the old and well-known ,Valtham ,Vatch Company, of Waltham
Massachusetts.

3. The dispJay cases are not located in lellding drug stores, chain
stores, markets and other profitable locat.ions but, all the contrary,
are placed in any locations which respondents ' representatives can
secnre, and in many cases must be relocated by the purchasers if sales
are to be expected.

4. Selling is required on the part of purchasers in that in relocating
display cases it is necessary to seE t.he merchants and others to the
extent that they wil permit the display cases to be placed in their
establishments.

5. The initial investment of purchasers is neither protected nor
guaranteed and many purchasers do not. earn 25% to 100% on their
investments.

6. Respondents do not sell their products to a limited 11l1ber of
selected and qualified persons. On the contrary and as a general
rule, said products will be sold to any perscn ,vho will contract to
purchase and has the necessary funds to pay the purc.hasc price.

7. Respondents do not guarantee that their proposition is money
making.

8. Respondents clocks are not unconditionally guaranteed. On
the contrary, the guarantee extends for only ninety days and in case
repairs are necessary a service charge of $1.25 is llade neither of
which said conditions are disclosed.

9. Respondents do not reserve territory in which the purchasers
or their products may operate.

10. I\espondents' representatives arc not aCcOlmt executives or ex-
ecutives of Time Industries , but are only salesmen.

11. Respondents provide little or no training in the operation of
the business to the purchasers of their products.

12, . K one of respondents' salesmen are e.xecutives , representftlves
or employees of the oJd and well-knoym ,Valtham ,Vatch Company,
of 117 aJtlmm , 1Iassachl1setts , nor do they have any connection with said
company.
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13. Purchasers of respondents' products are not granted exclusive

territories within which to operate their businesses.

14. The full refund of the purchase price of unsold merchandise

which is returncd to respondents at the end of a year from date of
purchase is not made at that time or at any other time.

15. Profits of from $30.00 to 8100.00 a week are seldom if ever made
by purchasers of respondents ' products and 885. 00 is greatly in excess
of the average weekly profit of the purchasers of respondents

products.
IG, Hcspondents ' employees do not relocate display cases under any

circumstances.
17. :Keither respondents ' salesmen nor their wives engage in the

sale or respondents ' products at retail through respondents ' plan.
IS. In a great majority of cases, two to lOllr clocks arc not. sold

weekly frOlTl each c1isp1ay case and the national average of such sales
is 1Tll1c.h less than thrcc to four clocks \\-eekly.

19. l\fany purchfLsers of respondents : products do not liquidate theil'
investments through profits in a short time or in the period of time
commensurate with the representations respecting earnings , and many
pe1'son5 lose substnntial portions of their investments.

\n. D. The name " ,Valtham:' luls long been known to the public
nel time-keeping products bearil1g this name have been and are

held in high esteem by t.he purchasing public. The name a,Valtham
is clearly and distinctly printed or stamped all the dials or faces of
thc cJocks imported by respondent "\Yaltham "\Yatch Company and
sold to the public by purcha:-ers from Time Industries.

The use by respondent of the nmne " \Valtham " in connection with
said clocks , unless accompanied by a clear disclosure that said clocks
are made in ,Vest Germany and are not the product of ,Yaltham
'Vatch Company of \VaHham : l\Iassachusetts , has the tendency and
capacity to lead the public into the erroneous and mistnken belief t.hat
said clocks are the product of "\YaJtham "\Yatch Company of "\Valtham
l\Iassach usetts.

Respondent ,Yaltham ,Vatch Compa.ny thus places means and in-
strumentnlities in the hands of respondents David Singer, trnding as
Time Industries, and :Muriel Singer

: "

whereby distribut.ors and the
public ma.y be misled as to the origin Rnd manufacturer of said clocks.

m. 10. The use by the respondents of the foregoing false, 11is-

ICflding and deceptive statements and representations has had, and now
has, the tendency and capacity to mislead and deceive the purchasing
pub1icinto the erroneous and mistaken belief that such statements
were, and arc: true, and the failure of respondents to disclose that
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their products are not those of the oJd and well-known Waltham IVatch
COlnpany, all have the tendency and capacity to cause substantial num-
ber of the purchasing public to purchase substantial quantitics of

respondents products. As a result thereof , trade has been , and is now
being, unfairly diverted to respondents fr0111 their competitors and
injury has been , and is now being, done to competition in commerce.

PAR. 11. The acts and practices, as herein alleged , were, and are
an to the prejudice and injury of the Pllhlic and of respondents

competitors , and constituted , and now constitute, unfair methods of
competition and unfair and deceptive acts and practices, in com-
merce, within the intent and meaning of the Federal Trade Commis-
sion Act.

illr. John W. Brookfield, Jr. supporting the complaint.

Ah. Ben Paul Noble of IVashington , D. , for rcspondents.

IXITIAL DECISION : BY 1VALTER Ie. BEXXETT, IIEARIXG EXAl\IIXER

Thjs proceeding was brought to prevent misrepresentation in the
sale of 'Vest German- made cloc.;;s in commerce. One of the alleged
Inisrepresentalions involves the use of the well-known trade name

Waltham.
The complaint, issued June 24, 1960 , sets forth the type of adver-

tising and other represcntations macle by respondents David and
lITllriel Singer (the former trading as Time Industries), and charges
that they were false and constituted unfair methods of competition and
unfair and deceptive acts and practices, in commerce, in violation
of Section 5 of the Federal Trade Commission Act. IYaltham IVatch
Company, and its officers , are charged with placing the means of
Inisrepresentation in the hands of the Singers.

Ey answer, rcspondents David and :.1uriel Singer denied that the
representations were false and misle,ading but arunittecl that they
were engaged in commerce and that there is competit.ion. Respond-
ents 'Valtham 'Vatch Company, fIarry Aronson , and Lawrence Aron-
son (offcers of IValtham), in their answer, deny either directly or on
information and belief, all of the material allegations of the complaint
except pure1y formal al1egations.

At a pre- hearing conference

, "

which has been incorporated in the
public record , counsel agreed to a number of pre-trial procedures.
These procedures materially shortened the time for the hearings.
Counsel for both parties are to be commended for the manner in which
these procedures were agreed to and carried out. Among other mat.-
tel's , nJmost all of the advertising copy ,,'as admitted. Contractual

*As corrected by hearing examiner s orders of December 11, 1961 and April 20 , 1962.

119-603--64--108
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arrangements between Waltham and Singer and also between Singer
and Time Industries ' distributors and salesmen were admitted. In
addition , an arrangement was made to disclose the names of witnesses
to the opposite party suffciently in advance of the hearings at which
they were to be cal1ed to permit opposing counsel to prepare cross-
examination. Counsel agreed not to make contact with witnesses
(other than respondents) called by opposing party until after they
had been discharged from subpoena. Issues of commerce \vere also
largely disposed of during pre-trial. It was conceded that Time In-
dustries (which wil hereafter sometimes he used interchangeably with

David Singer) is engaged in commerce, and it is clear that \Valtham
'Vntch Company is also so engaged. (This concern will sometimes
be descrihed as IValtham.

The written advertising so authcnticated when read as a whole gen-

eral1y supports the al1cgations of the complaint.
Ten hearings were held at the instance of the Commission in New

York , No\\' York , \Vashington , D. , :l10bi1e, Alnbama , and Atlanta
Georgia, commencing January 9 , 1061 , and concluding March 24 , 1061.
After considerable interval four hearings were helel on behalf of
respondents in \Vashington , D. , and Chicago , Illinois , commencing
April 28, 1061 , and concluding August 24, 1961. On September 19
1961 , a hearing was helel to permit counsel for respondent to record
proof described in a proffer of proof which had been ruled inac1
missible. No testimony was taken at that hearing, but counsel'

time to file proposed findings and conclusions was extended to Octo-
ber 9 , 1061.

Two requests for stays of proceedings were made by respondent.
The first request was made by motion filed July 3 , 1961 , to stay

proceedings, pending an appeal from an order of the hearing ex-
aminer refusing to consolidate this proceeding with others pending
against ,Valtham. The order was made orally at a hearing held
Jnne 30 1061 , and later formalized by order dated Jnly 5 , 1961. The
Commission denied the stay by order dated July 10, 1961 , and no
further action was taken to appeal from the order on the motion. The
second request was made by motion filed September 28 , 1961 , to stay
all proceedings and to take an interlocutory appeal from the hearing
examiner s order refusing to grant continuance of the hearing on

September 19 , 1061. The Conll1ission denied permission to fiJe an
interlocutory appeal hy order issued October 12 , 1961.

The complaint was dismissed as against Lawrence Aronson at the
conclusion of the Commission s case , there being no evidence to link
him with any of the activities charged and affirmative testimony that
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he had no connection with any of them. (1056)' The complaint was
also amended to conform to the proof which varied in certain un-
important particuJars relating to the person responsible for importa-
tion of clocks. (1055) Decision was reserved on a motion to dismiss
as to other respondents which was made at the conclusion of the
Commission s case. (1061) It is now deniecl. Proposecl Findings
of Fact and Conclusions of Law were submitted on October 9 , 1961.
Argument thereon was held October 23 , 1961 , at respondents ' request

and all have been carefully considered.
To the extent deemed necessary to this decision , the Findings of

Fact and Conclusions of Law incorporated herein in substance or in
terms are accepted. Those not so incorporated are rejected as either
imma terial or erroneous.

Upon consideration of the entire record herein, the hearing ex-

aminer makes the following Findings of Fact and Conclusions there-
from and Order.

FINDINGS OF FACT

As a frame of reference for the alleged false representations, we
consider first the relationship among respondents and the character
of the business transacted.

Identity and Relationship Among Defendants
Respondent 'Waltham 'Watch Company ("Waltham), is a Dclaware

corporation having its principal place of business at 231 So. Jefter-
son Street, Chicago , Illnois, which was formed in July 1957 , after
Waltham 'Watch Company of Massachnsetts ceased the manufac-
ture of watches and clocks. The owners of \Valtham, during the

reorganization , became entitled to the "\Valtham name for use with
watches and clocks. From 1957 to 1959

, '

Waltham imported clocks
:from "'Vest Germany bearing the 1,Yaltham name; thereafter , Singer
did the importing. The Aronsons are offcers of that corporation.

''Valtham licensed (CX-33A) respondent Singer (Time Industries)
to utilize the name 'Valtham in the sale of clocks for a royalty fee.

Respondent Time Industries is an unincorporated business located
"t 170 'Vest 74t.h Street, New York, Xew York, which was formed
to merchandise "'\VaItham " c1ocks. Respondents David and luriel
Singer are man and \Vife. David Singer is the owner of Time In-
dustries, while IUurieI acts for him and signs much of the correspond-
ence emana6ng from Time Industries as " Offce and Field ldnnager.

The Merchandising Operation
Singer undertook a relatively new method of merchandising. In-

stmd of using professional wholesalers to make cont"ct with the retail
1 Heferences nre to typcwrl tten transcript pages unless preceded by CX or RX wbich

refer respectively to Commission s and Respondents ' exbibits.
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trade, Time Industries advertised in various periodicals and news-
papers for persons who would become " franchised distributors.
Those who answered the advertisement were visited by a salesman
from Time Iud nstries and after some discussion were asked to sign
a contract and to make a down payment. Thereafter, when full
payment under the contract was made by the distributor, Time In-
dustries placed display cases containing clocks in selected retail stores
and secured an agreement from the distributor that the locations were
satisfactory. The stores selected executed a consignment agreement
whereby the clocks remained the property of the distributor until
sold by the store. The distributor, under his contract

, "

scrviced"
the "route" by collecting from the retailer the purchase price of the
cJocks ,,' hich the rctaiJer sold less percent, and by replacing
thc clocks sold by thc retail store in display cases which were pro-
vided for the retailers. This neccssibted maintaining an inventory
or reordering clocks. A bonus of clocks was provided for distributors
who reordered over $500 wholesale value of clocks in a year , and the
clocks were guaranteed original1y hy 1Y,dtham but later by Time
Industries.
T he Representations

As charged in the complaint., Time Industries (i. , D,tvid Singer
assisted by his wife Muriel) \\a,s responsible for the issuance of false
representations both by mPilns of advertisements and through sales-
n1en and representatlyes. \Valtham and its offcers \\ere cha.rged with
aiding the Singers by placing in their hands the inst.rnmentality to
commit the fraud on the public, i. , importing until 1959 the clocks

with the \Valtham imprint and then authorizing the Singers to import
clocks with the \Valtham imprint and to repre,sent then1seh e5 ilS sell-
ing \Valtham clocks.

Mnny of the false representations were made both in the adver6s-
ing for \\hich the Singers admittedly bear full respon ibi1it.y and also
by various salesmen for '1'hose statements the Singers sought to avoid
responsibility. The scheme. to avoid responsihility was the execution
of a contract making the salesmen " independent. cOTltraetors. ' The
contract provides that. salesmen should not oblignte Singer "hy repre-
sentation , promise , act or in any manner except as herein specifically
anthorizecl." floweveT, the Singers clotheel their salesmeJJ with ap-
parent authorit.y by advertising- for details of all I' (lynamic plan a
representative of our firm will contact you and explain in detail all
necessary information. (CX- J) and the contract was not dis-
closed t the distributors who bought the franehises. lIenee, the
unilateral action within Time Industries , coupled with the aCc.eptflllCe
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of the benefits of the sltlesmen s efforts, compJetely thwarted the
Singers ' attempt to avoid rcsponsibLlity. 1:oreovel' , tho representa-
tions by t.he salesmen closely meshed with the advertising material
supplied by Time Industries so as to create in the minds of the victims
a single consistent rosy picture of prospects for profit from the saJe

of a well-known product TIithout effort , and , further to indicate that
the operation -was guaranteed by H, well-known manufacturer. These
representations were not truB and some of them could not have been
realized. Typical of statements made in the written advertisements
are the iollowing:

FA:110US l09-YEAR FIR:r
ANXOUNCES XEIV EXPA:\SIOX FRANCHISE PLAN

\YarId Renowned
\V ALTHAM CLOCKS

l\Iilions buy this great brand (CX-
You know WALTHAM is one of the four great names in watchmaking. Your

grandfather did, too. WALTHAM, a great American name, backed lJy old
world craftmanship, for the design and styling of its clocks. WALTHAM has
spent tens of milions of dollars conditioning hundreds of milions of people
over the years, to accept the WAL'l'HA:U guaranteed line of clocks. (CX-

When you become the W ALTH.Af Franchise Man in your town you ve got

a ,yorld famous name working for you, day and night, seven days a week.
(CX-

\VAUCHAlI WATCH CO:\lPA.
invites you to participate in one of the most gigantic expansion programs ever
launched. . to share the steadily growing profits as this world reno\vnecl firm
goes all ant to increase distribution of its nationally advertised products inlocal areas throughout the country. (CX-

,V ALTHAM CLOCKS

Product of WALTHAM WATCH CO:\IPANY since 1850 (CX-
For the first time in the history of direct sellng a famous 150-year-old

company with established national brand products offers you this opportunity.
(CX-21)

YOU DO NO SELLING

Our own experienced Placement Expert contacts leading jewelry, drug, variety,
toad, hardware, applia,nce and department stores in your arca. (CX-

All the sellng is done Ji-'OH YOT: by our Placement Expert and Area Direc-tor in Jour terrHory. (CX-
. . . all yon do is service the IVAI/rHAl\f CLOCK DISPLAY Route whichwe have already established for you. (CX-
Absolutely no sellng. \Ve do all ;the work. (CX-21)

TO U;:X INTERESTED IX LIFE rDIE SECURITY ASSVRING EXTRA.
COME . . . WITHOUT SELLING (CX-
IVe contact leading jewelry, drug, variety, food , hardware, appliance and

department stores in your arca and place THIS HANDSO:\IE W ALTHA)f
CLOCK DISPLAY (See ilus. ) in the most profitable locations. (CX12)
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You never have to place a display-you do absolutely NO SELLING (CX-
There s no sellng involved. Our experienced location directors train you

fully, provide you with all the help and information you need to get started
at once-so YOUR CASH IKCOME STARTS BL\lEDIATELY. (CX-

1959' s soundest BE-YOUR-OW:\-BOSS FRAj\CHISE (CX-
This is the only certified money making proposition in this magazine or any

otber magazine which requires no sellng. All you do is collect profits. (CX-
Earn 25% , 50% and e"Ven 100% on your rnoney without interfering with your

regular line of work. This extra profit without ,york wil make you a richman. (CX-
WE PROTECT YOUR fODEST INVESTME:\T (CX-
Further, should you decide to retire, or for any reason whatsoever, decide to

sell your valuable W ALTIIAM CLOCK DISPLAY FRA:\TCHISE, you are fully
protected by our combined REPl:HCHASE OF !:\VgNTORY A;\D BONUS
PLA:LT. In fact many times we get urgent requests from opportunity seekers

begging us to buy franchises. Your 'VALTHA:\l CLOCK FRAj\T CIIISE gets
more valuable everyday. (CX-
Applicants who can qualify are being appointed as Local Distributors. Must

be responsible , permanent resident, have use of a car, devote at least 6 hours
weekly to this dynamic merchandising plan. References and a minimum in-
vestment of $1100.00 to $4780.00 cash available immediately which is pro-
tected by our Combined Bonus & Repurchase Plan. Applicants wil be accepted

after a local personal interview with a company executive. Write today giving
name, address, phone number aud background. Kindly do not apply unlessyou can meet all requirements. (CX-17).I

If you wish to reserve your territory while you investigate our proposition
further a deposit of $50.00 wil hold it .. .. .. (eX-lb)
Unconditionally Guaranteed. (eX-14)

From reading of the advertisements 3 a.s "\vell as from the testimony
of the purchasers of the franchises , it is clear that respondents have
represented directly or by implication that:

1. Their business is a part of or connected with the old and well-
!mown Waltham .Watch Company, of Waltham , Massachusetts.

2. The clocks sold by them are manufactured by the old and well-
!mown Waltham ,Vatch Company, of ,Valtham , Massachusetts.

3. Their dispJay cases wil be located in Jeading drug stores , chain
stores, markets and other profitable locations by respondents' repre-
sentatives , and that the purchasers themselves never have tD locate these
cases.

2 The th1rd from the last quotatton in Paragraph Five of the Complaint was not con.
talnc(l in the advertising received In evIdence. A similar representation Is quoted from
an advertisement in the June 29 , 1959 issue of Financial World (CX-17).

I Advertisements in addition to those cited by ExhIbit Number contained one or more
representations in a similar vein. The follQwlng Exh!blts have been examined for a

cross-section of the advertising program: (CX la, 1b, CX-2, CX-4 , eX- , CX-7, ex-
eX- , CX-12, CX 13, eX-H, CX- , eX- , CX- , CX- , CX-24. CX-25a , b, CX-26.
eX-50, eX- , eX-59 and eX-54).
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4. That no scllng is required on the part of the purchaser.
5. The initial invcstmcnt of the purchaser of thcir products is pro-

tected and guarantced and purclmsers wil carn from 25% to 100% on
their investments.

6. Respondents wil sell their products only to a limited number
of selectcd and qualified persons.

7. Respondents guarantec that their proposition is money making.
8. Their clocks are unconditionally guaranteed.

9. Respondents wil reserve territory in which the purchasers of
their products may operate.

10. Their representatives who call upon prospective customers are
executives of respondent Time Industries.

11. Respondents wil train purchasers of their pro duets in the op-
eration of their businesses.

So far as representations made by the salesmen are concerned, coun-
sel supporting the complaint offered the testimony of a substantial
number of persons who purchased or were approached to purchase
franchises. These witnesses were an excellent cross-section geograph-
ically, eovering the East Coast and the Gulf. They werc also diverse
in education, age, sex and previous experience. Their testimony dis-
closed in general the following pattern of activity. They were at-
tracted by the advertising generally, by the name ".Waltham , had
made contact with Time Industries, and received a call or calls from
a man who introduced himsclf as a .Waltham representative, presenting
a card (provided by Singer) certifying himself as associated with the
clock division of \Va.1tham, and , with Time Industries , an exclusive
distrihutor.' This salesman then repeated some or all of the repre-

4 eX-51 for example Is Ii card Bet up as foI1OWB:

Manufacturers
Since 1850

PHONE Endicott 2 6981

6097
6998

WALTHAM W ATOH CO.
CLOCK DIVISION

Richard R. W ci th

Excl'1 sive Distributors
Time Industries
170 West 74th Street
New York 23, KY.

There were several variations in the placement of the name on these salesmen s cards

but the mention of "Waltham" was characteristic. Singer testified be llld supplied cards
but the Vi eith card was not one he identified. That card was, however , received without
objection.
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sentations contained in the advertising and , in a.cdition , D1ade it appear
that he was selecting persons for franchises on behalf of the vI' altham
Watch Company of Massachusetts , that profits would be assuree! , that
merchandise could be returned at the end of the year for a full refund
that Time Industries would relocate display eases if the originalloca-
tions were not profitable , that a nnmber of clocks would be sold from
each display case each week, and the purchasers \Vould be able to

liquidate their investment within a short time and could not possibly
lose any money. SOIne of the witnesses testified to specific profits
which were minimums to be expected and also testified that the sales-
men had said that they themselves and their wives ha"d made large
SUlns of money selling clocks through the plan proposed. In aiel of
these representations the Singers supplied their salesmen "with colored

photographs of the clocks to be sold and the displR)' cases in which
they were to be exhibited. These photographs showed the n"me

'Valt.ham Glocks" at the top of the case, and , at the bottom

, "

Product
of 'Valtham vVatch Company Since 1850" . However, the stamp, 'Vest
Germany, the country of origin, was not reproduced so that it was
read"hle with the naked eye , if it was visible at all. (CX 60) They
also supplied order forms, calculations of profits and other saJes aids.
In some cases , tho salesmen apparently conccnJccl the country of origin;
in other cases, they exhibited clocks which were stamped with the
count.ry of origin. According to the testimony, ho ;\'ever , substantially
aU of them created an impression on the witnesses who testified that
the)' were buying clocks made by the well-known 'Valtham vI' atch
Company.

'V11ile some of the representations were not made in precisely the
language in which the complaint is couched , the general purport of the
representations was clearly established by the ,,,itnesses who heard the
salesmen s sales talk, and each of the representations alleged ,vas made
to at. least one and most to more than one of the witnesses.

The Falsity of the Representations
Taken as a whole, the representations in the advertising and those

made by the salesmen which Singers supplied , weTe palpably false
misleading and deceptive. The scheme was clearly one to shift to the

so-called franchised dealers the risk of loss if the retail stores in the
Jocations where the clocks were displayed did not sell the clocks.
This was done by collecting the cost of the clocks , the price of the dis-
play cases and the forms from the "franchised distributor" immedi-
ately; and then , letting him worry about whether or not the retailers
would ever sen any clocks and t.hus , in part , reimburse him for his



WALTHA WATCH CO. ET AL. 1707

1692 Initial Decision

original outlay. The 1Valtham name was invoked both as a guarantee
of the good faith of the proposition and a180 as a guarantee of the

quality of the goods to be sold. The profits promised and the sales
predicted varied so greatly from actual known pcrformance that the
statements went far beyond permissible puffng and hecame actively
fraudulent. Refunds , return policies, and guarantees were also not as
represented. Proof was not offered as to the falsity of the representa-
tions concerning the earnings of the salesmen ,and their wives , but the
inference is clear both from the character of the operation and the
results obtained by the wide variety of the witnesses that the claims
for profits made were preposterous. Respondents made no effort to
estahlish the contrary. They called none of the salesmen whose state-
ments were quoted by the Commission s witnesses and made no satis-
tical showing of the earnings of the franchised dealers. They also
offered no satisfactory explanation as to why they had not done so
although the burden or going forward was placed upon them by the
establishment of a prima facie case hy counsel supporting the
complaint.

In ensuing para.graphs we set forth specific findings on the true facts
established , folJowed by some details from the supporting evidence.

(1) Respondents' business is not a part of or c-emnected in any way
with the old and well-known 1Yaltham 'Watch Company of 'Waltham
1tiassachusetts. It has a contract executed by a corporation which
succeeded to some of the business.

Time Industries secured a license from 1Valtham 'Watch Company
of Deb.:ware Lo utilize the name '\Valtham in cOlmection with the civil-
ian clock business. 1Yaltham 1Yatch Company of Delaware was
formed in 1D57 to take over the name and good wjll of the civilian
watch and clock business of vValtham 1Yatch Company of Massachu-
setts, after the latter company had ceased the manufacture of clocks.
The stockholders or the l\'Iassachusetts company received one share of
stock of the Delaware company for each five shares of stock held in the
l\la2sachusetts company, and the latter company changed its name to
,;y altham Precision Instrument Company, Inc. , and confined its activ-
ities to the manufacture or precision instruments largely ror lIlUni-
tions. A description or the metamorphosis is found in a prospectus
issued bv ,VnJtham. which has been marked Commission Exhibit 72.
This ,,s that as of the date of the filing in 1961 , the Aronsons who
had never been connected with "\ValthaIIl of Iassachusetts except as

purchasers or licensees , \vere the "parene' of respondent vValtham
owning over sixty percent of its com11on stock. Thus , Time Indus-
tries is clearly not a part of the old and welJ-known vValtham vVntch
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Company of Massachusetts. It is , however, licensed to use the name
Waltham in the clock business by the DeJaware company which suc-
ceeded, as indicated above, to certain rights of the Massachusetts COll-
cern. Hence , it is connected in a very tenuous way. Time Industries
however, is neithcr a part of IVaJtham "Watch Company nor are its
salesmen representatives of that company, as for example their cards
and the advertisements would indicate.

(2) The IValtham clocks sold hy respondents are not manufactured
by the old and well-known IVaJtham IVatch Company of IValtham
l\lassachusetts.

AdmittedJy, neither IValtham of :\lassachusetts nor IVaJtham of
DeJaware manufacturcd the clocks sold by Time Industries. Both
Mr. Singer and lr. Aronson testified that the clocks are manufactured
in IYest Germany and that the cJocks are stamped "Made in IVest
Germany." At one time, prior to February 1D59 , when a group of
persons known as the "Axler Group" had control of the management
of IValtham of DeJaware, clocks were imported hy that corporation
and sold to Time Industries. \Vhen the Aronson group, however

took control , the arrangement was cJumged and Time Industries im
ported the clocks which it purchased directly from Blessing W'erke
and others in ,Vest Germany. At that point, 'Valtham exercises no
control over the manufacture of the clocks. Originally, the AxJer
group guaranteed the performance of the clocks and maintained repair
facilities. However, when the Aronson group took control of vVal-
tham , this activity ceased and Time Industries repaired the clocks and
issued guarantees. Accordingly, t.he representation that \Valtham of
Massachusetts is the manufacturer of the clocks , is palpabJy false.
Yet., the reading of the advertisements as a whole and the reaction 
many of the witnesses who bought a franchise to sell the clocks clearJy
demonstrates that IValthom of Massachusetts was the company which
any reasonable person would beE eve was referred to in the representa-
tions. TheTe was some evidence of a eonsumer preference for goods

not made in \Vest Germany in some areas in New York State. This
was confirmed by a "survey" used by Time Industries which showed
sixty-five percent of the persons interviewed preferred domestic to
imported clocks. (CX-61c) There was also some indication that
there was some preference against foreign-made goods in Altanta
Georgia. It is clear, however t.hat viewed as a whole , the advertising
materials supplied to the salesmen was misleading, in its omission of
the fact that the clocks were of foreign origin , particularJy in the Eght
of the emphasis placed upon the aneient respeetabiJty of the IValtham
name.
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(3) The display cases are not located in leading drug stores, chain
stores, markets and other profitable locations but, on the contrary, are
placed in any locations which respondents ' representatives can secure
and in many cases must be reJocated by the purchasers if sales are to
be expected.

The representations in the advertising clearly imply that profitahJe
locations wi11 be selected in lending drug store, chain stores , markets
Rnd other profitable locations. Salesmen s representations went even
further in describing the location man as "ml expert" and, in some
instances, assured the prospective distributor that surveys ,vdulcl be
lldertaken before locations were picked. Actual placement, however
was distinctly a hit-or-miss affair. Some of the locators ,,-ere quite
11lfamiJiar with the territory. This was particularly apparent in the
Atlanta , Georgia, area. These locators often rushed the clocks into
-any store where they could find L storcl\:eper \'1110 was "willing to house
thcm. They normalJy appeared to be in a hurry and had neither the
time nor the inclination to select good locations. Time Industries
cared littJe because it had already received more than the full whole-
sale price before any clocks were placed on location , so that even if
it had to redeem the clocks after a year had eJapsed it wouJd only do
so at the wholesaJe price then prevailing. This redemption price was
somet.imes so much less than what the distributor had paid that one

distributor testiIlec1 he did not even bother to return the clocks but
distributed them as Christmas presents to relatives. Several of the
witnesses testified that the clocks had been rejected hy storekeepers
wIlen they 'ivent around to service Lhe route. "'Vhen fin effort 'vHS made
to have the clocks relocated , in one instance, at least , 1\1:rs. Singer told
t.he deaJer that he would have to relocate the clocks himsclf. This was
a far cry from locating the clocks in profitabJe Jocations.

(4) Selling is required on the part of purchasers in that in relocat-
ing display cases, it is necessary to sell the merchants and ot.hers to
the extent that they wil permit the dispJay cases to he placed in their
estabJishments.

The testimony of many of the purchasers of franchises, which is
pf'rticulal'ly persuasive beeause of their disparate, education and back-
ground , shows t.hat they were relying on the representation that an
sening would be clone by the expert loeators from Time Industries and
that no seJling on tho part of the dist.ributor wouJd be required. The
distributor witnesses detailed their experiences -which demonstrated
that these representations l'ere completely false. In most, cases

where the witnesses lestiiiecl the locators did such a poor job of place-

ment of the dispJay cases and clocks that the distributor was forced to
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relocate. They detailed, at some length , their efforts to sell to other
storekeepers the desirahility of maintaining the display cases in their
stores. Some faiJed utterJy and completely withdrew their display
cases because of the sales resistence met.

(5) The initial investment of purchasers is neither protected nor
guaranteed and many purclmsers do not earn 25% to 100% on their
investments.

The advertising of Time Industries clearly made two points: (a)
that earnings of 25% to 100% could he made without interfering with
the distributor s regular work, and (b) that the repurchase of inven
tory and bonus plan protected the inycstment in the event the distribu-
tor wished to retire.

In fact, clainls for earnings were greatly exaggerated. The dis-
tributor s mark-up amounied to much less than he -was led to believe
and, rather than making money, many of the victims lost not only their
time but a. large shaTe of the money I.,hich they had investeel. There
was a bonus plan which was applicable in cases where distributors re-
ordered $500 wortl1 at wholesale of lnerchanc1isc , and, so far as the

evidence shows, this was carried out. This bonus plan , however, had
nothing to do with the protection of the original invcstment.

The repurchase plan also ,vas a source of disillusionment. The
prospective distributors , when they paid in their investment of over

000, were convinced by the sales talk and by the advertising that
this would an he returned if they decided at the end of a year to return
the merchandise. The contracts signed , however, l11acle it very clear
that they could only secure the wholesale price on the original clocks

which were charged to them. They coulclnot secure the price paid
nor could they return the clocks which ".Yere subsequently ordered.
The display cases which were supplied for the clocks could not be re-
t.urned, and some of the salesmen admitted this. If the clocks did
not sell in the stores in which Times Industries located them , the dis
tributor could not expect to receive nearly the amount that he origi
nalJy invested.

(6) Respondents do not sen their products to a limited number of
selected and qualified persons. On the contTary, and as a general rule
sa.ic1 products wi1l be sold to any person who ,,,ill contract to purchaso
and has the necessary funds to pay the purchase price.

Time Industrir-s ' advertising, among other things , uses the term
"franchises " providcs for a payment of $50 to " reserve a tcrritory
and also indicates that it may disapprove app1icants. These circum-
stances clearly implied that each franchise holder would be given an
exclusive territory. In connect.ion with the fiction that only a. limjted
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number of persons -would be selected, one of the salesmen even pur-
ported t.o use a tape recorder in interviewing a prospective franchise
purchaser which he told the witness he would send back to N ew York
to secure the approval of Time Industries to the selection of the p Lr-

ticular franchised distributor. As a matter of fact, as David Singer
j estified , the saJesman himseJf had authority to select the qualified
persons and very few were ever turned dmnl if they had the requisite
money. 110reo1'er , the number of distributors o1'e.rlapping in New
IIavcn , Connecticut, Augusta , Georgia , Alexandria, Virginia and fo-
bile, Alabama, and the super- saturation of loeations create a very

strom! inference that there was no real selection at all. This inference

is str ngthcned by the wide variety or persons ,vho ,,,ere granted
franchises and by the fact that the salesmen or company executives
as they were euphoniously described in advertisement, were compen-
sated on a straight commission basis. If tlle.re ,yere to be any real
se.lection , the method of cOlllpensation "would seem to be entirely inap
propriate. lIenee, we conclude that franchises were sold indiscrimi-
nately to anyone ",ho was willing to IJfY the purchase price and that
the salesmen s glib remarks to the contrary were nwrely additional
instances of misrepresentation.

(7) Hespondents do not guarantee that their proposition is money
making.

The adyertising, read as a whole, creates the inference that Time
Industries represents that the franchises win make money. The
''lords , a,rnong others

, '

the only certified money making proposition
protected invesb11ent:: and "unconditionally guaranteed" would make

the unwary belieyc that Time Industries assures or guarantees a profit;
so also the \yords

, "

assuring extnL income" and "your cash income

starts immediately." Tn truth , there was no such guarantee. Sub-
stantially, all of the many witnesses calleel by the Commission testi-
fied that-far from making money-they lost money. They obtained
no recourse except the very limited repayment of the wholesale price
on return of the merchandise "YFhich came with the original order.
foreove.r : the franchise arraDgement was such that the distributor did

not even start making mone.y until they reordered and sold substan-
tial 11110Un1:S of new merchandise. The sale of the initial stock did
not even oftset the cost. of t.he franchise.

(8) Respondents ' clocks are not unconditionally guaranteed. On
the contrary, the guarantee extends lor only ninety clays and in case

rcpairs are necessary a service charge of $1.25 is mn,dc , neither of which
conditions are djsclosed.
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Anyone reading the words

, "

IValtham guaranteed line of clocks
and the representation

, "

unconditionally guaranteed " might pl'Op
crly conclude tlmt 'IValtham of hssachusetts offered an unconditional
guarantee. ,Va-Itham of l\Iassachllsetts is presul1n,bly meant because
of the reference to that famous lOD-year-oJd firm. The fact, hmyever
is that there IYHS on)y a limited guarantee, and this guarantee was
never made by ,ValthtU11 of :\IaEsachusetts at all. For a time, until
the Aronsons bought out the AxleI' interest of ,Valtham of Dehnvare
that firm oft'erec1 a limited guarantee extending for ninety days and
requiring a servlee charge. Thereafter, the gnarantee ,vas made by
Time Industries , a sale proprietor with a reputation and resources
scarcely comparable to "\VaJtham ,'latch Company as one ,,' ould have
expected from the advertising.

As so limited , hmyever, the guarantee was honored , and , moreover
a number or distributor "witnesses testified that they 1\e1'8 permitted to
return defective clocks to Time Industries and secured rep1acements.
Despite this fact, the guarnntee given did not measnre up to t.hat
advertised and was accordingly false and Inisleac1ing.

(9) Respondents do not reserve territory in which the purchasers
or their products may operate.

The use or the term "rranchise" to many of the victims or this scheme
meant granting exc.usive territory. This 'vas confirmed by the state-
ment C'onta,incc1 in the advertising, "If yon wish to reserve your tcrri
tory \\hile you inyestigate our proposit.ion further, a deposit or $50
will hold it." "\Vhen the distributor came to signing t.he contract
however, the printed form was explicit that the agreement was non
exc.usive, although it had a misleading blank space to fill in territory
which some distributors took for a grant of an exclusive territory.
Despite this provision, which few of the distributors noticec1-w11en

it "'ns noticed , the sa.1esman assured the distributor that this term ,,,as
Inerely to protect the company in the event the distributor became sick
or failed to do a proper job.

In fact , the locators for Time Industries paid no attention ",hatever
to the territories of the distributors and sometimes located displays
in stores immediately adjQ,cent to the stores where other displays had
been located. This was particularly true of locations in AtlanLl
Georgin robile, Alabama , Alexandria , Virginia , and in Xe,\" IIaTcn
Connecticut.

(10) Hcspondents ' represcntatives are not aCCOllnt. executives or
executives of Time Industries , but arc only salesmen.

As part of the saJes buiJdup, Time Industries ' advertising implied
that the selection of franc11ise distributors would be by company
executives. DflTid Singer admitted that they \\81'e merely salesmen
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and that they were compensated by a straight. commissioll so that
they did not even have a continuing interest in the success of a fran-
chised dealer but ,yere paid for the original placement and for nothing
else. The use of the term ':cxecutivc" in the c.ircumstances was clearly
misleading and additional bait to lure the unwary pro pectivo
distributor.

(11) Respondents provide little or no training in the operation
of the business io t.he purchasers of their products.

In nclvertising, "Our experienced location directors train you
fully.," Time Industries suggested some kind of a training course.
In practice, the location director gave no training v.-mtever. Often
he insisted upon approaching the storekeepers 11'110 were to exhibit the
c10ck displays on their counters out of the presence of the prospective

distributor. JIe then asked the distributor to sign a statement that
the locations were satisfactory, although in many cases the distributor
had never even seen them.

In several of the cases where the location man permitted the dis-
tributor to accompany him, the prospective distributor showed the
location n1an good locations. The latter provided no training of any
kind.

The representations made in the ndvcrtising 'vere frequently re-
peated by the salesman who appronched the prospective distributor.
In addition, there were representations made orally which did not
appear in the advertising. ,Ve deal ,vith these in ensuing pflragrflphs.

(12) None of the respondents ' salesmen nre executives , represent-
atives or employees of the old and weD-known 'Waltham 'Yatch Com-
pany of \V altham fassaehusetts, nor do they have any connection
with said company.

\Vitnesses who had been franchised denIers of Time Industries de-
scribed in some detail how the salesmcn approaehed them. Some 
them used the cards ' which set forth prominentJy 'Yaltham 'Yatch
Company. The salesmen , in glib fashion , suggested to the distribu-
tors that they conld not go wrong dealing with an old established
fa' In like vValtham , and a few specifically claimed connection with
the \Valtham \Vatch Company. In fact, none of the salesmen "'''ere
ever employed by the fassachusett,s company. Singer, in his tesLi-
n1ony, admitted that only one of the saJesmen ha.d ever been fl former
employee of any ,Yaltham company. This one had worked for

the spun off DeJa,ware company which was sixty percent owned
by the Aronsolls and not for the wen-known \Valtham company
of Massachusetts.

Ii See Footnote 4 supra for a form of card, p. 1705.
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(13) Purchasers of respondcnts : products are not granied exclusive
territories within which to operate their businesses.

,Vo have already dealt with the written advertisement phase of

this same type of representation. The salesmcn varied sOITlmdwt in

their approach. Smne made promises of exclusive territories ex-
pressly. Others , when faced with the contract provisions of the fran-
chise, explaincd that the provision was merely for the protection of
the company in the event the distributor got sick or failed to do his
job. There \yere a few cases where the territory was expressly set
forth in the contract and adhered to, and there ":ere also a few cases

where the exclusivity was disavO\vec1. The printed contract, al-
though it had a space for description of a territory which appeared
to reserve an area , made it clear in another paragraph that the re-
spondents ' sales talk was completely false, ancl, in practice, as I"e

have heretofore pointed out, exclusive territory was not granted.
Perhaps one of the reasons why the scheme ,vas not profitable to the
distributors was that so mllny stores in the same Lrea, were given clocks
to sell that the storc keepers became disinterested in attempting to sell
them.

(14) The full refund of the purchosc price of unsold merchandise
which is returned to respondents at the end of a year from date of
purchase is not made at that time or at any other time.

The representations orally made by the salesHlen who visited the
witnesses sometimes exprcssly stated that all merchandise could be
returned and that the witness ,,-auld not lose a penny. Other sales-
men llHlde it clear that the display cases could not he returned. )iost
victims , however

, '

\Yere left in a state of confusion as to just what
refund would be made. The contract in terms provided that only
those portions of the original inventory ,yhich ,yt l'e helel aLter the
first year could bo returned. l\'IoreovcT: the full purchase price 'VflS

not returned but only the ,yholesale price of the rnerchandise. Despite
Singer s delli d that t.he wholesale price had ever been changed , seyend
of the witnesses indicated that there had been a reduction so that
they did not reeeive nearly as much for the c10cks Ivhic.h they returned
as they had paid for them at the tilne of their ol'iginaJ purchase.
Even assmning that Singer is correct the amount paid on the pUTehnse

of the franchise far exceeded the wholesale cost of the clocks so that

t.he rnere return of the docks) in no installee, would provide for pay-
ment in full of the amount paid at the time of the purchase of the
franchise.

(15) Profits of from $30. 00 to $100.00 a week are seldom , if ever
made by purchasers of respondents ' products and $85. 00 is greatly in
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excess of the average weekly profit of the purchasers of respondents
products.

Salesmen appeared to vary their estimate of what the prospective
distributor would receive depending on the relative creduJity as well
as the prosperity of the victim. The promised profits varied and there
were, in 80me instances, representations of average profits. 'Ve infer
because of the ample cross-section of franchise dealers whose testi-
mony was heard, that $85.00 a week for an average is grossly exag-
gerated. Most of the witncsses lost moncy over the pcriod of the oper-
ation. Despite this clear inference, respondents made no effort to
demonstrate statistical1y what the distributors were actual1y earning.
iYe, therefore, conc1ude tllat the talk of prospective profits (which
were non-existent in most cases) went far beyond mere sales talk and
'constituted misleading misrepresentations.

(16) Rcspondents ' employees do not relocate display cases under
normal circumstances.
it nnmber of witnesses described, in some detail , the assurances of

the srdcsmen that they maintained a contjnued interest in the success of
the distributors and that they would return , re-examine the locations
and relocate them jf they were not profit.able. This was not done.
When the distributors complained to )1rs. Singer, she informed them
with few exceptions, that in their application they had expressed the
willingness to relocate the clocks if it became necessary and , therefore
the Time Industries had no obligation to do so.

(17) There is no proof as to whether respondents ' salesmen or their
wives engaged in the sale of respondents ' products at ret.ail through
respondents ' plan.

A few of t.he witnesses indicated the sa1esman had told them that
he orhi8 'wife or family had engaged in making sales through the re-
spondent.s plan. However, none of the salesmen were caned by
either side and there was no proof establishing that this representa-
tion was true or false.

(18) In a great majority of cases described by the cross-section
represented by the \vitnesses, two to fall I' clocks were not sold weekly
from each display case, and the national average of such sales accord-
ingJy would appear to be much less than three to four clocks weekly.

1-'- number of witnesses testified that the salesmen who called on
them described the number ofcloeks which would be sold from each
display case. This number varied much as the representation:1 "1111-

cerning the prospective profits varied, depencling on the rr a ti \'
,credulity of the witness. TheTe werB also varied statements made
about the national a.verage. On the basis of R,ll of the representat.ions
described by wit.nesses, the estimate \vas so fl\T oul ')1' line with per-

T19-603-64--- 109
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formance that it went beyond mere sales talk and became active mis-
representation. No statistical proof was offercd as to the nationa.l
average from the books of the respondent either by the Commission or
by the respondent. I-Iowever, the evidence of the cross-section of

,,,itnesses offered by the Commission creates an inference that the
national a erage was llluch less than that represented. o efFort was
made by respondent to establish otherwise.

(19) hny purchasers of respondents . products do not liquidate
their investments through profits in a short time or in the period of
time commensurate with the representations respecting earnings , and
many persons lose substantia.l portions of their investments.

The precise represcntations concerning liquidating the investment
va.ried among salesmen according to the witnesses who described these
representations. The salesmen created the impression that there 'was
no risk of loss , and some expressly stated that the investment would
be liquidated -nithin very short periods of time. In practice, the wit-
nesses who Lestified found this rosy prospect wos completely deluding.
:Moreover, the investment could not heLVe been liquidated rapidly be-
cause the distributors nmde no net profit at allllntil after all of the
original clocks were sold .and sa-les of reordered merchandise were

tde. As already demonstrated, there wa.s a substantial risk of loss

because the repurchas8 plan never adequately reimbursed the dis-
tributor. A great majority of the witnesses lost money.

It is thus very clear from an analysis of each of the representations
t.Utt there wrlS a studied plan to misrepresent the character and profit-
ability of the so-called franchise arrangement. Da.vid Singer, as pro-
prietor of Time Industries , and his wife "\e1'e clearly responsible for
these representations which were false. Proof of t.heir individual
part.icipation is discussed , as is that of the other individual respond-
ents, fan owing findings with respect to -Waltham.
Waltham Wcdch Oompany s Responsibility

The allegations concerning the activity of respondent vValtham
"latch Company are found in Paragraphs two , three, a.nel nine of the
complaint. Very briefly, it is charged that respondent 'Valtham im-
ported clocks from -West Gcrmany into the "United States and sold
them to Time Industries for distribution throughout t.he Uniteel States
during part of the time and that thereafter Time Industries imported
the clocks. It is also charged that respondent \Vnltham places means
ilnd inst.rumentalities in the hands of Time Industries to mislea.c the
public as to the origin and manufacture of the clocks. During the
Commission s case, there was a slight variation between the allega.
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tions and the proof concerning importation which was cured by an
amendment to the complaint. 1Valtham s part, both before and after
the change in method of importation , had substantially the same de-
fect. It issued a license to Time Industries to utiJjze the name 1Val-
tham. It contracted for a suhstantial royalty for the use of this name
and took no steps whatever to prevent confusion on the part of the
public as to the origin and manufacture of the clocks.

The name "Waltham" has been associated in the minds of the public
with the 1Valtham 1Vatch Company of :Massaehusetts, one of the for-
mer leaders in the American Watch industry.' 1Valtham was charged
with knowledge of the history and reputation of the Massachusetts
company. It also knew both at the time that it purchased them and
at the time it licensed Time Industries to purchase them , that the clocks
to be sold by Time Industries were Inanufactured in ,Yest Gennany
(CX-33 a, b), and had the "1VaJtham " name affxed to the dials. In

its agreement with Time Industries and Singer, 1i\Taltham reserved a.
right to approve the advertising (id). It took no effective stcps to do
so until after the complaint was issued in this case. The purchasers
of franchises from Time Indust.ries ,vere confused by the representa
tions in the Time Industries ' advertisements. From these advertise-
ments, they properly considered that the firm whose clocks they were
asked to seH was the old established "Waltham 1Vatch Company of
l\fassachusetts which had for so many years an outstanding reputation
in American watchmaking. Respondent 1VaJtham made it possible
for Time Industries to create this misleading impression under claim
of right by the issuance of its license. Advertisements and complaints
brought these misrepresentations to 1Valtham s attention earlier than
Decemher 1959 (RX-43 , 1126 and 1133). It cannot benefit from the
proceeds of Time Industries ' representation by reserving a royalty
fee and, at the same time, disclaim responsibility when it faiJed to
exercise any effective means of preventing the misrepresentations
charged. Although no figures were offered as to the exact amount
that "Waltham obtained as a result of its license to Time Industries
the contract provided for a minimum royalty of $50 000 alilually and
SO.50 for each cJock (CX-33c).' Mr. Aronson recalled that payments
had been approximately $50 000.

As 'rime Industries pointed out ill it\i SUmmar? and Conclusions (CX-61c), " Waltham
is in the sing-nlarlJ' 1l(1vantageous position of being' able to appeal to both preferenees-
dOIlestic and imported. Waltham- The first name in American Watcbes h;.s e"ery
implication of American manufacture. 'fa it can be added the ndvantuges that accrue
to iJllJOrtec merchandise.

7 Royalties shown in CX-72 iucInG!' royf!lti!'s on sales of watcbes in foreign counlries
as ,yell as clocks lJJ' 'fimE' Ino:ustries. An royalties fa!" the six Inoutbs I:nding Deceu!ber
;n, 1800 . amonntel1 to 859.
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The Re8ponsibility of Individual Respondents
Harry Aronson is the principal stockholder and chief executive off-

cer of respondent "Waltham "Watch Company. He and his famiJy
owned over sixty percent of the stock of the company. He has had
long experience in t.he watch business and is generally familiar with
tho cloek and watch industry. lIe executed the current license agree-

ment with Timo Industries which grantcd that company a claim of
right to misrepresent the origin and manufacture of the clocks which
Time Industries soJd. IV1,ile Aronson tostified that he made no check
on the advertising material of Time Industries until after the com-
plaint was filed , some of the advertisements came to the attention of
Waltham .Watch Company. GoJdstein testified he brought an adver-
tisement like CX-6 to Aronson s attention in October or November
1959 (1134). jIorcover, IValtham had expressly rcserved the right to
approve in aclvanee any advertising \"hich Time Industries might
issue. ICnowing the iud nstry, the origin of the clocks and the repn-
tation of "Waltham IVatch Company of Massachusetts , his failure to
check Time Indust.ries ' operations to insure that the public was not
misled , created an instrument of deception. loreover he stood by,
in thr face of complaints by franchised distributors, and reports by his
O\vn advertising department ",it11out taking any effective steps to pre-
vent the continuance of Time Industries ' misleading practices.

Lawrence Aronson
Lawrence Aronson is Vico President of respondent l,Yaltham 1,Vatch

Company and is the son of IIarry Aronson , as ",ven as being a stock-
holder. The only testimony in the record concerning him , in addition
to that identifying him , is his father s ",vhich completely exonerated
him of any responsibility for the arrfllgements between \VaJtham and
Time Industries , or for the checklllg of the advertising of the latter
concern.

David Singer
David Singer is the sale proprietor of Time Industries. He checked

and approved the advertising received in evidence and personally re-
ceived complaints from some of the disgruntled distributors. He had
fun knowledge of the operation of the sales scheme, and whi)e he may
not have kno\Yl1 in detail all of the representations made by the snlcs-
men he hired, he failed utterly, even when representations were drawn
to his atLention to take effective steps to prevent the public from being
misJed. He suppEed the cards (described in footnote 4 supra) with
the IValtham name and the IValtham display cases. He hired sales-
men under an arrangement whereby they secured a commission for
selling the franchises , clothed them with no responsibility other than
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collecting the money. This was done in the face of his advertising
which implied to the prospective franchise distributors that the plan
involved a careful seJection. He knew there would be no selection
thcre would be no reservation of territory, and that the salesmen would
tend to appoint anyone who had the money and the means of servicing
their route.

Singer was experienced in the watch industry and clearly knew
Waltham s reputation and the danger of confusion in the method of
advertising which V-las adopted. This advertising, the cards he pro-
vided for his salesmen, and the setup of the display cases , all empha-
sized 'Waltham, when , in fact , what the distributor was getting was
a rehttively inexpensive vVest German clock.

Muriel Singer
1\1u1'ie1 Singer is David Singer s w.jie. Both David Singer and his

wife testilied that he was the controlling force behind Time Industries
and made all the decisions. They also attempted to create the impres-
sion that lrs. Singer \vas merely helping out her husband much as
an employee would do. However, the attempt by Mr. Singer to as-
sumc all the responsibility and to exonerate Mrs. Singer does not stand
up against the other evidence. J\:101'eove1' : 1\11'5. Singer s alertness and
clemelUl01' on the witness stand , as well as her correspondence, indicate
that her role \yas much more sigl1ificant. She admitted discussing
the affairs of Time Industries with her husband, ,,,as present during
many of the conferences held by her husband and wrote most of the
letters reeeived in evidence lUder the title Offce and Field ::-Ianager.
These mark her a responsible factor in the enterprise. The testimony
of the witnesses confirms this impression. Milton Hettleman test.ified
that he had dealt with both Mr. and :Jlrs. Singer but spoke to her most
of the time. IvIarinoff stated that he had been referred to :Mrs. Singer
by Mr. Singer and had discussed with her his complaint that the clocks
were not made in Switzerland as had been re.presen ed to him. Jui
stated that he had drawn :Mrs. Singer s attention to the representation
that he was dealing with Waltham. :JIosher deaJt with :JIrs. Singer
and she returned his deposit when he claimed that there -weT( false
representations made. Hodrigues stated that he had told :.11's. Singer

about the representations salesman Prtrker had made, so she was fully
avt're of the character of the sales eHort. :.Irs. Singer s activities and
responsihi1ity, as demonstrated by the witnesses and by her activity,
indicate that she was assisting her husband as a principal, with
knowledge that he \\' as engaging in a. scheme to mislead the purchasers
of franchises. It was stipulated that an FTC investigator -was 1'e-

felTed to :.11'8. Singer -when :Mr. Singer was in Europe.
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Effect on Competition
,Vhile no competitors of respondent \Valtl1am ,yere calleel to testify

concerning the eiIect of the misrepresent.ations on their business, it.

is cleru from the testimony and from the e,xhibits that there are a
llmnber of manuLlcturers of spring-actuated as \ye11 as electrically-
pmyerecl clocks selling in the same markets in which respondents seek

to sell their pl'olll1cts. It is also dear from the testimony of the clis-

triburor s \vitnesses that the mllnG ;;,V:dt.hall cilused them to make
initial contact with Tinlc In(lnstl'irs because of t11t' 1' knowledge of
the reputation of the ,Ynltham ,Yatch ComptllY of :,'-Ll l\chusctts.
The advertising to the. ultimate COllsmllcr as iYl ll as that directed to
the franchise distributors was sueh tltat. it y,n8 calclllnlt'(110 deceive
prospective purchases of distributorships, as wen as of clocks, into
rhe lli tnken helief th ,t they ,,' ere PllrchR.sing the products of the
,Vahlwll ,Varell Compcmy of ='tIassa( llH:-etts, a11c1 thus to cause them
to refrain from purehasing the products of re:ponc1ents : competitors.
.llo1'eove1' , proof of actual diversion or deception i:- l1111ecessnry under

the ,Yheeler-Lea --\mendrnent of lD;-j8 
S to the :Federal Trade Com-

mission Act. The misleading character of the acts and practices ,,- ith-
out more are prohibited. Progress Tailoring Co. v. C. (7th Cir.
1946) 153 F. 2d 103.

Approval of Certain Findings of Fact PToposed by Respondents

,VllP1'C the hearing exmniner is III agreement or in SUb2Lllti d ngre.

1lPIH with the whole 01' some part of the finelings proposed by respond-
f'nt. they Hrc adopted i,ith alnellc1melJts nc.cessnry to make rhem con-
form to the facts established , and COlllll'uts as follm,s:

1. There is no pyidence of deception of the ultimate consumer iyhat
soen' l' H nOlle iYCl'C called to testify. HOiyeiTr , as hCl.etofore pointed
out the representations, on the clocks and on the c1ispb y cases, had
a tendenc.y to dec.eive the public ns to the mallufnct U1'81' and origin of
t he docks.

. Every franchised distributor of Time Industries sigl1ed a con-
tract iyhich \yas, according to the eyidence , iyith few exceptions fully
performed by Time Industries. Seyeral ivitnessps , howeyer, testified
that. they iycre not. permitted to e:' amine the contract carefully nnd
iypre rush( d into signing it.

3. There was no written ei idl'ncc that Time Industries failed to per-
form aceorcling to its written guarantee iyhen cnllcd upon to do so.
The guarantee, however, ivas conditlol1tll and not unconditional as
represented.

815 V. A. 45, 52 Stat. 111.
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4. All "IVaJtham " clocks s01c1 by respondent Singcr werc imported
from ,Vest Germany and marked in small letters

, "

,Vest Germany
on the face, in addition to bearing the name ""Valtham" in larger
letters. The clocks made physical exhibits bear the word "'Germany
stamped on thc back as well as IV est Germany" on the facc. The
boxes, however, give the impression that the watches are -American
made.

5. Some of the imported clocks were assembled or cased by Time

Industries after import. For a time, Time Industries maintained a
crew of several technicians for testing and repairing clocks , in addi-
tion to a small 

group to assemhle clocks.
6. Salesmen of Time Industrics signed an agreement designating

them independent contractors. They were paid a commission on
sales" and were supplied cards and advertising material by Singer.

In the advertising directed to prospective distributors, Time Indus-
tries clothed these sa1esmen with apparent authority.

7. Time Industries' form contract with distributors expressly
stated that the franchise was non-exclusive. I-Iowever, there was a
blank spaccd fined in with an area description in somc of the form
contracts which to the unwary would appear to grant an exclusive
territory.

8. Many franchise distributors were attracted by the trade name
IValtham" which Time Industries had, by agreement with Waltham

,Vatch Company, secured a claim to an exclusive right to use on clocks.
Many of the franchised distributors testified that they became aware
that the clocks were not made by 'Waltham Watch Company of Massa-
chusetts, after making an initial contact with Time Industries and
after they were shown clocks with the designation " ,Vest Germany
on them by the salesmen. Some were dissappointed when the trade
name "Waltham" did not sell their product as they had expected it
to do.

9. David Singer, t.rading as Time Industries , determined its policies
as to buying, marketing and advertising and did not consult with
Waltham, even though he had agreed to submit his advertising, when
the demand was made for him to do so under the terms aT his "license
agreement to use the name "Waltham.

10. Hespondent IVaJtham IVatch Company succeeded by a "spin-
off" in corporate reorganization of ,Valtham \Vatch Company of
Massachusetts to certain rights to utilize the name ,Valtham in certain
types of activity. The latter company had, however, ceased manufac-
ture and sale of clocks at. the t.ime. ltespondent 1Valtham made a COl1-
tract with David Singer which purported to give him the exclusiye
right to use that name in connection with the sale of clocks under COll-



1722 FEDERAL TRADE COMMISSION DECISIOKS

Initial Decision 60 F.

ditions set forth in the contract. Neither such corporate reorga-

nization nor thc contract gave either respondent .Waltham Watch
Company or respondent David Singer, trading as Time Industries
the right to misrepresent the manufacturer, its age, reputation or the
country of origin of clocks sold by either of them.

11. Shortly before and following the issuance of the complaint in
this matter, respondent .Waltham attempted to require David Singer
to submit his advertising for editing by WaJtham. Aftcr Singer
ignored the request and became in arrears on royaJty payments, re-

spondent Waltham cancelled the license purporting to authorize the
use of the name ".Waltham" on clocks. This cancellation does not

however, render this matter moot as Waltham stil claims the right to
utilize and to license others to utilize the name "vValtham" without

the safeguards to insure against deception of the public.
12. A number of witnesses testified that they sought franchises from

Time Industries because they thought the clocks were made by the
well-known vValtham vVatch Company of Massachusetts. Inherent
though not expressed, was the fact that they thought the clocks were

made in Massachusetts.

CONCLUSIONS OF LAW

The Federal Trade Commission has jurisdiction of the persons of
respondents and of the subject matter of this proceeding. Rcspond-
ents are engaged in interstate commerce, and the practices charged
took place in commerce as that term is defined in the Federal Trade
COlnmission Act. There is substantial competition between respond-
ents and other manufacturers and distributors of clocks. This pro-
ceeding is in the pubJic interest and the findings of fact are made on
the hasis of substantial and reliable evidence.

Time Industries and David Singer secured a claim of right 
use the name ""\Valtham" in connection with clocks by virtue of a

license from vValtham vVatch Company of Delaware. The Jicensing
of Time Industries and David Singer to use the name "vValtham" does

not, however, constitute a defense to a charge against Time Industries
and David Singer of unfair or deceptive acts or practices.

The name "1Valtham" has long been known to the public, and
time-keeping products bearing that Ilame have been assocjatec1 with

the vValtham vVatch Company of vValtham , :VIassaehusetts , connoting
the first name in American watches. It has thus attained a secondary
meaning. The name "1Valtham" is clearly and disthlCtly printed or
stamped on the dials or faces of the docks imported hy respondent
Singer and ,vas similarly imprinted on the clocks imported by \Val-
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tham Watch Company. Said clocks were sold to the public by pur-
chasers from Time Industries, and the display cases provided by Time
Industries feature the name "vValtham " in addition to the phrase

Product of vValtham TVatch Co. since 1850." This use by respond-
ents of the name "'\Valtham" in connection with said clocks, unless
accompanied by a clear disclosure that said clocks are made in vVest
Germany and are not the product of Waltham vVateh Company of
vVaItham, NIassachusetts , has a tendency and capacity to lead the
public into the erroneous and mistaken belief that said clocks are
the product of vValtham vVatch Company of vValtham, Massachusetts.

The use by the respondents of the false, misleading and deceptive
statements and representations described in the findings of fact has
ha.d and now has the tendency and capacity to mislead and deceive the
purchasing public into the erroneous and mistaken belief that the
statements aro true, and has the tendency and capacity to cause a
large proportion of the purcha,sing public. to purchase suhstantive
quantities of the products sold by respondent , Time Industries , Inc.
on which respondent vValtham has reserved a royalty. As a result
of this tendency, trade tends to be unfairly diverted to respondents

from their competitors and thus injury has been and is now being done
to competition in commerce.

Since the llame " 'Valtham " as used in the advertising or Time
Industries is placed in the context which is calculated to deceive
readers as to the management, operation and experience or the manu-
facturer, (See W. Paper 00. , Inc. v. 149 F. 2d 424 (2d

Cir. 1945) ), such use of the name ",VaJthom" by Time Industries is all
unrair and deceptive act and practice within the meaning or Section
5 of the Federal Trade Commission Act.

The use of the name "'Waltham" by Time Industries in advertising
matter designed to sell clocks imported from vVest Germany has the
tendency, where no mention is made of the foreign origjn or such
clocks , to misJead the public into the belief that the clocks are the
product of 'Waltham IVatch Company of Massachusetts , a well-known
former domestic manufacturer of watchcs and clocks. Such use is
accordingly an unfair and deceptive act and practice within the
meaning of Section 5 of the Federal Trade Commission Act. (See
O. Howard HIlnt Pen 00. v. 197 F. 2d 273 (3rd Cir. 1952-)

and Edward P. Paul 

&; 

00. v. 169 F. 2d 294 (D.C. Cir. 1948).
Time Industries 1Dd its propietor, Da;vid Singer, are responsible

for the represe,ntations made in advertisements authori,,cd by them
and also ror representations ll1a.ce by salesmen employed by them
despite efforts to reJieve themselves from responsibility by attempting
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to make the salesmen independent contractors. C. v. Standard
Education Societ.y et al. 302 U. S. 112 (1937) cf. Globe Readers Ser"J-
ice , Inc. v. C. (Federal Trade Commission Docket 74DO), 7th Cir.
June 3, 1961. Such salesmen werc clothed with apparent authority

to represent Time Indust.ries and David Singer. Their representa-
tions , in the main , corresponded with the. representations contained
in the advertising authorized by Singer.

The false representations made in the flclyertisements ,vere capable
of procuring and did , in some instances , procure the victims to make
initial contad with Time Industries. It was thus immaterial that
later statements ,ycre made to the eonrrary and that the form l docu-
ments, later signed, demonstrated that some of the representations
in the advertising werB untrue. \Vhen the initial contact is procured
by misrepresentation, subsequent cyents or representations do not

expunge the original "Tong. Vatte?; of Exposition PTes8, Inc.

Docket 7489 , December 20 , 1D60; Cart"" Products, Inc. v. 

186 F. 2d 821 (7th Cir. 1951), and C. v. Standlwd Education

Society, et al. 302 U.S. 112 (1937).
The representations, containing prospective profits , sales, etc. , ''lent

beyond men puffing and constituted misrepresentations, and thus

unfair acts and practices within the meaning of Section 5 of the
Federal Trade Commission Act. TVash?:ngton l11ushToom In&ustr'ies
Inc. , ot al. 53 F. C. 3m), (October 24, 1956) ; Wiliam .J. 1I1iskel, et al.

doing business as TO/aners Shoe Company, 5B F. C. 11:J7, (June 1B

1957); In the !l1atter of Allan Goodm.an Trading as Weavers Guild
52 F. C. 982, pfarch 14 , 1956) ; Tractor Tmin;ng SeT1!;Ce, et al.

50 F. C. 762 (March :J , 1954), cf. Illino;s Continental lIIachine

Corp. , at al. 14 F. C. 610 , Koyember 15 , 1957 , wherc thc proof fajJed
to establish that the representations were false.

,Vhether or not there was it preference for or against foreign-made
goods is immaterial. The customer is entitled not to be deceived by
the rtdvertising as to the origin of the product advertised. In the

i!fatteT of Manco "Watch Strap Co. , Inc. July 17 , 1961 , Docket 7785.
Respondents: contention that, because \Valthmn of l\:Iassachllsetts had
imported Swiss "\atches before the reorganization , it transmitted to
respondent TV"ltham the right to import "Waltham" clocks , simply
does not folio,,. ' Waltham of hss"chusetts had long prior to that
time ceased. the manufa.cture and saJe of clocks. It did not import

them. rorE'ov('r , if \Valtham of :Massachllsetts h td embarked in a
program of misreprcsentation, !:uch as that here disc.losed , the fact
that it was t.l1e original owner of fl well-rccognized name would not
peTmit it t.o utilize that. name ill a l1HlJ11er calculated to deceive the
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public. Edward P. Paul 

&: 

00. , Inc. v. F.T. 169 F. 2d 294 (D.

Cir. 1948). The fmther contention that other watch companies paJm
off imported ,,-atches as domestic products is like,vise immaterial. The
Supreme Court lms recently reiterater) the sound principle that two
wrongs do not make a right and that a respondent cannot justify
his nnlalvf111 activit.y by claiming that he. is only rYleeting competit.ors
TIho arc engaged in an lUllawflll plan. l'. O. v. Staley illIg. 00. , et

al. 324 U. S. 746 (1945).
The l'e.presenhltions concerning the. locfttion of display cases, the

lack of selling required , t.he protection of pnl'ChaSCTs investment, the
selection of franchise distributors , the guarantee that the franchise will
make money, the gmLl'antec of the product in the. 11fUlds of ultimate
consumers , the exc.lusivity of territory, the executive character of the
salesmen , the training to be provided , the employment 01 salesmen
by ,Yaltham : rdunds of purchase price : and services available for
reloc.ation , ,yere. false. flnd constitute unfair acts and practices in com-
merce within the intent. and mea.ning of Sectioll ,) of the Federa.l
Trade Commission Act. (See I-JoUand F1ITnace OOTi1.pahY v. 

(Feclera1 Trade Commission Docket (203), Opinioll Jlldge Duffy,
October 11 1D61 7th Cir.

,Yhrttevel' right. respondent \Ya1tham sec.ured to use the name '; \Val-
thnm :: in connection with the business of manufacturing ancl selling
,yatches by yirtue of the reorganization of \Yaltham ,\, ntch Company
of :\IassaclllseHs. it is doubtful that the righl" to llse the name " \Val
t.ham" on c10cks ,yas validly transmitted to the Deb,YflTe company
because. \Valihft11 01 Jassachusetts had some time before crased to
manufacture c1ocks. It had 110 inventory of clocks nnd no going
business in clocks to tmnsfer. See ilhdhens of 1('. 01'(1' Inc. Y. Ferd
lfuelhens lnc. 22 F. 2el 101 (S. D. )fe\y York 1927). SeeaJso Gehlv.
11ebe 00. 276 Fed. 271 (CCA , 7th Cir. ID21.). It is , however , un-

necessary 'to a decision in this proceeding t.o determine ,\heLher or not
pithcr the transfer to respOncleJlt ,Valtham or the snhseclucn( license

to respondent Singer, trading as Time Industries, ,yas valid. Jie-

spondent 'Yaltham ,Vatch Company is not. at hbel'ty to use the name
,\VaJtham" in a hshion that \You1d misJead the pnb1ic.
Respondent \Valtham , by its grant of authority to David Singer

and Time Industries to utilize this 'yen-recognized " \Yalthall : name

on products of ,dlich it neitlwr sllpervis('cl tIll production , the ad-

yertising, nor the rliSITil)it.on placl-d in the h:lld,'.; of Singer Rnd

Time Industries ,1, lleans to clecclYc pl'oSpectiH: purchasers of fraJl-
c.hjses :from Tjme Indllstries.
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Hespondcnt .Waltham , by reason of the wide advertising by Time
Industries and the complaints received by it, was required to inquire
into the use by Time Industries of the V altham name, since it had
notice that Time Industries was importing clocks from "IV est Ger-
lnany, and since it had reserved authority to approve adver-
tising prior to its release. It, could not continue to receive the

substantial benefits of its contract with Time Industries and David
Singer , and disassociate itself from responsibility for overseeing the
advertising of Time Industries in the use of the 'Yrtlthrull namc.

The placing in the hands of Time Industries and Singer the right
to use the ,Valtham name on imported merchandise under circmn-
stances in which the public might be misled, constituted an instru-
mentality to deceive and ,vas an unfair act and practice "within the
Inca-ning of Section i3 of the Fede.ral Trade Commission Act.

Similarly, by placing in t118 hands of its distributors and locating
in retail stores the display racks on which the name "\Valtham" and the
phrase

, "

Product of the vValtham "lVateh Co. since 1850" appeared
Time Industries and David Singer placed in the hands of the distrih-
ntors and the retail merchants 8, me-aus to deceive prospective retail
purchasers of the docks as to the manufacturer, its age and reputa-
tion , and as to the country of origin of the clocks , uncle-r circumstances
in which the public might be misled. ' Ihis also constituted an instru-
me-ntaEty to dcceiye and was an unfair act and practice within the

meaning of Section 5 of the Ferleral Trade Commission Act. 1Vin-
stead Hosiery v. 258 U. S. 483 (1922); Globe Oardboard Nov-
elty 00. , Inc. v. 192 F. 2d 444 (3rd Cir. 1951), and Ohicago
Board Oompany v. 253 F. 2d 78 (cert. denied), 358 1:. S. 821
(7th Cir. 1958).

Respondent David Singer is the sole proprietor of the unincorpo-
rated business known as Time Industries, and is responsible for the
unfair flnd misleading acts and practices perpetrated under its name.
Respondent David Singer, individual1y had knowledge of the unfair
acts and practices , or some of thmn , perpetrated under the name, Time
Industries , and personal1y ordered or approved snch acts and practices.

Respondent l\furiel Singer, individual1y had knowledge of the un-
fair acts and practices , or some of them , perpetrated under the name
Time Industries, and with such J;:nowledgc personuJly assisted in
furthering s11ch activities as a principal in the unlawful enterprise.

Respondent Harry Aronson is an offcial and a substantia.l stock-
hoJder of respondent "lVa1tham "lVatch Company. He executed on
behaH of said company the agreement, placing in the hanels of David
Singer and Time Industries, the means of deceiving the public, and
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although chargeable with knowledge of the unfair acts and practices
of Singer and Time Industries, took no effective action to stop t.hem.

Respondent Lawrence Aronson , despite the fact that he is an offcer
and stockholder of 'Waltham 'Watch Company, was not shown to have
authorized , undertaken or approved any acts leading to the unfair
and deceptive practices charged, and this proceeding accordingly
should be dismissed as to him in his individual capacity.

Hespondents , David Singer Iuriel Singer, and Harry Aronson
have cOITl1itted Ul1fair and deceptive acts and practices within the
intent and meaning of Section 5 of the Federal Trade Commission
Act, and , accordingly, an order should be issued requiring each of
thmn individually to cease and desist fl'Oll1 such practices in addi-
tion to the order to be issued against the unincorporated business of
Time Industries and the corporate respondent

, '

Waltham 'Watch
Company of Dchlware.

It is appropriate, in the circumstances of this case, that the order
require an express statement that the products are not manufactured
hy 'Waltham 'Watch Company of fassachusetts be made in connec-
ion with the use of the Dame " ,Yaltham ;) to preyent deception of t.he
public. Theodore Kagen Corp. v. F.T. Federal Trade Commission
Docket 6893 , (C. C. 1960) ; Keele Hair 

&; 

Scalp Specialists , Inc. , et
al. v. 275 F. 2d 18 (5th Cir. 1960); Ward Laboratories,fnc. 

276 F. 2d 952 (2nd Cil'. 1960), and Bantam Boo!cs , Inc. 

275 F. 2d 680 (2nd Cir. 1960).

ORDER

1 t i8 orderea lat Time Industries, an unincorporated business
David Singer , individually and trading as Time Industries, or under
any other trade nal1e or na,mes, and 1\Iuriel Singer, indiviclually and
as Offco and Ficld .LUanager of Time Industries, and said respond-

ents ' represcntatives , agents and employees, directly or through any
corporate or other device, in connection with the offering for sale

sale or distribution of clocks or any other merchandise, in commerce
a.s "commerce" is defined in the :Federal Trade Commission Act, do
forthwith cease and desist from:

I. Otferjng for sale or selling any product which is in whole or
substantiat part of foreign origin , without c1earJy and conspicuously
disclosing on such product the country of origin of t.he product, and
on the a.dvertising used in conne.ction therewith ancl if said product
is encloEecl in a package or container) on the package or container of
the product, in such manner that the name of the country of origin
will not be hjclden , obscured or abEt-erated.
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II. Using the \Yard "IV althorn" as part of the name of any prodnct
unless the public is ,clearly warned by a statement , in immediate con-
nection therewith, that the product is not manufactured by the
1Valtham vVatch Company of 'Yaltham 1assachusetts, and , unless
bl addition , the product is manufactured under the direction of re-
spondent

, -

Waltham IVatch Company, and the right to use such name
is licensed and the use supervised by said respondent, \Valthurn ,Vateh
Company.

III. Representing, directly or by implication , when such is not the
fact that:

1. Any product is manufactured hy Waltham -Watch Company of
'Valtham , I\Tassachusetts, or in any other way misrepresenting the

age, reputation or location of the manufacturer.
2. The business of said respondents is connected in any way with

the IVa1tham -IV atch Company of VV aJtham Iassachusetts.
3. Display C:lses for the sale of clocks wil be located in leading

drug stores , chain storcs , markets and other profitab1e locations.
4. Selling is not required of persons who purchase franchises.
5. The initial ilwestlnent of persons ho purchase franchises is

protected or f"ruar!lnteed.
6. Any percentage will be earned on an investment in a. franchise.
7. The products are sold only to a limited number of selected and

qualified franchise distributors.
8. Any sales proposition is guaranteed to be money nlaking.
9. Any product is unconditionally guaranteed , or guaranteed to any

ext.ent unless the terms and conditions of t.he guarantee are clearly and
unmistakably disclosed.

10. -, y territory is reserved exclusively for any franchised dis-

tributor, or he is granted any exclusive territory within which to
operate his business.

11. Any sa.lesman is an executive of Time Industries, or a repre-
sentative or executive of IValtham vYatch Company of IValtham
:\1assachusetts, or connected with the hUeI' firm.

12. The fun refund of the purchase price of unsold merchandise
wil1 he made.

13. Any designated profit wi1 be earned.
14. Employees of said respondents win relocate display cases.
15. Any number of clocks win be sold from each display ease dur-

ing any interval or that the national average of such sales is any

particular figure.
16. Any number of franchise dealers liquidate their investments

through profits during any period of time.
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IV. Placing in the hands of others IncallS and instrumentalities
whereby they may mislead the public as to the manufacturer or the
place of origin of clocks or any other product.

It is further' O1'dered That IY,t1tham Watch Company, a corpora-
tion , and its offcers , and Harry Aronson , individually and as an offcer
of said corporation , and Lawrence Aronson as an offcer of sa-id
corporation , and said respondents ' offcers , representatives, agents and
employees, directly or through any corporate or other device, in con-
nection with the use of the name "-VValtburn': in commerce , as "com-
merce" is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:

I. Using or authorizing any person to use the name "",Valtham
in connection with the sale of clocks or any other product un1ess 

supervises said use and insures that the name is so utilized that:
1. The public is c1eaTly warned by a statement ilnmediately in con-

nection thcrc\\'ith, that the product is not manufactured by the

IYaltham IYatch Company of WaJtham , Massachnsetts , and
2. If the product is of foreign origin , the country of origin of the

product is clearly and conspicuously disclosed on the product, on the
advertising used in offering it for sale, and on any package or con-
tainer in which the product is enclosed , in such manner that the name
of the country of origin win not be hidden, obscure,d or abEtcrated.

II. Placing any means or instrumentalit.y in the hands of others
whereby they may mislead the public , as to the manufacturer of any
product which they sell , the manufacturer s age , experience and repu-
tatiou or the country of origin of the product.

It is fu,rther ordered That the comp!fLint is dismissed as aga,inst
respondent, Lawrence Aronson , individually, but not as an offcer
of respondent , TValtham IYatch Company.

DECISIO OF THE COllD:ISSIOX AXD ORDER TO FILE REPORT OF COMPLIANCE

This matter having been heard by the Conllnission upon the excep-
tions to the initial decision filed by respondents , IYaltham 'Watch Com-
pany, Harry Aronson and La\vrence ..'\ronson , and upon briefs and
oral argument in support thereof and in opposition thereto; and

The Commission having determined that the hearing examiner
findings and conclusions are fully substantiatcd on the record and that

the order contained in the initia,l decision is a ppropriatB in all respects
to dispose of this matter:

I t is ordered That respondents' exceptions to the initial decision be
and they hercby are, denied.
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It is furthe1' ordered That the hearing examiner s initial decision

fied November 14 , 1961 , as corrected hy his orders filed Decemher 11
1961 , and April 20 , 1962, be, and it hereby is, adopted as the decision
of the Commission.

1 t 

;. 

further orde1' That respondents, VValtham vVatch Company,
a corporation, Lawrence Aronson, as an offcer of the said corporation
Harry Aronson , individually and as an offcer of the said corporation
and David Singer and Muriel Singer, individually, shall , within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and form
in which they have complied with the order to cease and desist.

IN TH MATIR OF

THE JOHK GERBER COMP A)fY

CONSEXT ORDER , ETC. , IX REGAHD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 0-11,8. Complaint , June 18, 1962-Decision , J'Ine 18, 1962

Consent order requiring a furrier in Memphis , TellD" to cease violating the Fur
Products Labeling Act by failing to show on invoices of fur products the
true animal name of the fur and the eountry of origin of imported fur , by

advertising falsely in newspapers tlmt prices were reduced due to a special
purchase .vhen the fur products concerned were the property of an independ-

ent third party operating temporarily and conducting a sales promotion on
the premises under respondent's name; and by failng to keep adequate
records disclosing the facts upon which price and value claims in advertising
were based.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling- Act and hy virtue of the authority

vested in it by said Acts , the Federal Trade Commission ha vjng reason
to believe that The John Gerber Company, hereinafter referred to as
respondent , has violated the provisions of said Acts and the R.ules and

Regulations promulgate.d under the Fur Products Labe.ling- Act , and it

appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

PARGRAPH 1. Respondent The John Gerber Company is a corpora-
tion organized, existing and. doing business under and by virtue of
the laws of the State of Tennessee, with its office and principal pJace
of business located at 25 Korth Main Street , Memphis , Tenn.


