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Complaint

IN THE 1A TTER OF

THE COMMERCIAL TRAVELERS MUTUAL ACCIDENT
ASSOCIATION OF AMERICA

ORDER , ETC , I HEGAHD TO THE ALLEGED VIOLATION OF THE 1' EDEHAL THADE

C01.nnSSIO T AC'l'

Docket 6242. COntlJlaint , Oct. 14, 195J,-Decision , Jnly 28, 1968

Order dismissing without prejudicl.'-the evidence relating to practices too remote
in point of time to support the recommended onler-complaint charging a
LUca , N. , insurance company with false adnrtising.

CO::IPLAINT

Pursuant to the prO\Tisions of the Federal Trade Commission Act.
as that Act is applicable to the business of insurance uncler the provi-

sions of Public Law 15 , 79th Congress (l;. C. Title 15 , Sees. 1011 to
1015 , inclusive), and by virtue of the authority vested in it by said
Act, the Federal Trade Commission htLving reason to believe thtLt The
Commercial Travelers iutual c\.ccident Association of America , a

corporation, hereinafter referred to as respondent., has violated the
provisions of said Act, and it appearing to the Commission that a
proceeding' by it in respect thereof would be in the public interest
hereby issues its complaint, stating its charges in thtLt respect as
folIows:

PARAGRAPH 1. Respondent, The Commercial Travelers J\Iutual Acci-
dent Association of America , is a corporation duly organized , existing
and doing business uncler and by virtue of the la \vs of the State of New
York with its offce one! principal place of business located at 70
Genesee Street in the city of Utica , New York.

PAn. 2. Respondent is now , and for more than two years last past
has been , engaged as an insurer in the business of insurance in com-
merce, as "commerce" is defined in the Federal Trade C0111mission Act
by entering into insurance eontracts "with insureds located in various
Statcs of the United States other than the State of New York , in which
States the business of insnrance is not regulated by State hw to the
extent. of regulating the practices of respondent alleged in this COl1

plnintt.o be illegal. Hespondent maintains , and at all times mentioned
herein has maintained , a. substantial course of t.rade. in saiel insurance
policies in commerce bet"\yeen and among the seyeral States of the
United States.

Respondent' s said insurance polir.ies , referred to by it as "ceTtjfi
cates/' are of the type known in the insurance trtLcle as " accident and
health policies :: or " accident and sickness policies.
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Generally, such a certificate provides that in consideration of a

stated sum of money, sometimes referred to as a premium , and other
considerations, respondent promises to indemnify the insured , or cer-
tificato holder, for losses resulting from accidental injury, disease or
sickness, in accordance with the various terms and conditions of-such
certificates , by the payment of cash benefits.

Respondent during the two years last past has sold insurance cover-
age contained in a variety of certificates , among which were the
following:

(1) Accident Certificates identified by respondent as "01.

(2) Accident Certificates identified by respondent as "02.

(3) Accident and Hospital and Surgical Certificates identified by respondent
as "05.

(4) Accident and Hospital and Surgical Certificate identified by respondent
as "06,

(5) Accident and Hospital and Surgical Certificate identified by respondent
as "07.

(6) Accident and Hospital and Surgical Certificate identified by respondent
as "08.

(7) Accident and Health Certificate identified by respondent as "11.

(8) Accident and Health Certificate identified by respondent as "22.

(9) Accident and Health Certificate identified by respondent as "33.

(10) Accident, Health and Hospital and Surgical Certificate identified by
respondent as "44.

(11) Accident, Health and Hospital and Surgical Certificate identified by
respondent as "55.

(12) Accident, Health and Hospital and Surgical Certificate identified by
respondent as "66.

(13) Accident, Health and Hospital and Surgical Certificate identified by

respondent as " 77.

(14) Accident, Health and Hospital and Surgical Certificate identified by
respondent as "88.

PAR. 3. Respondent is licensed , as proyjded by the respective State
laws, to engage in the business of insurance as heretofore generally
described in the States of New York and Virginia. Respondent is not
now , and for more than two years last past has not been , licensed as
provided by the respect.ive Stat.e laws to engage in the busines of
insurance in any State of the United States other than New York
and Virginja.

Respondent solicits business by mail in the varions States of t.he
United States in addition to the States of New York and Virginia. 
a result thereof it has entered into insur 1nce contracts with insures
located in many States in which ;t is not licensed to do business. ll-
spondent' s business practices are not regulated by any of these State
as it is not subject to the jurisdiction of such States.
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PAR. 4. In the course and conduct of its aforesaid business, respond-
ent, during the two years last past, disseminated and caused to be dis-
seminated in the fornl of circulars and other printed and written
matter, false , misleading and deceptive advertisements concerning the
terms and provisions of various of its contracts of insurance as reflected
by said pOIiC1CS aforesaid. These advertisements were disseminated

by the United States mails or through its agents in COlnmcrce between
and among the various States of the United States. The purpose
and eft'eet of these advertisements was and is to induce members of
the public to become insured by the respondent under the terms and
provisions of the policies advertised.

PAR. 5. In the course and conduct of its sa.id business in said com-
merce, as aforcsaid, the respondent has disseminated , among others of
similar import and meaning, not herein set out, advertisements relating
to its said polieies containing statements hereinafter set forth.

1. A man liust be under 55 years of age to join , but once he becomes a member
there is no age limit for the accident coverage, except for a reduction of the death
benefit at age 70 '" * '"

Eligible members may continue their accident protection indefinitely with the
death benefit reduced 80% at age 70.

Hospitalization may be continued to age G5 . '" '"

Sickness coverage reduces 40% at age 60, but it and hospital and surgical benefits
may continue to age 65.

2. Accident bencfits include $50.00 weekly payable from the first day of total
disability every 30 days for as many as 101 weeks for each mishap . . . $25.

weekly for as many as 2H weeks for partial disabilty " '" '" flS much as $5 200
tor each accident, with no reduction on account of other insurance.

IF You Have an Accident

membership in The Commercial Travelers pays yon $50.00 a week while you are
totally disabled from pursuing the regular duties of your occupation, from the
very first day of disabilty for as many fiS 104 weeks-bvo whole years.
There is no limit to the number of accidents covered.
3. All kinds of sickness are covered , excepting only venereal diseases and

alcoholism. Even heart disease, cancer, tubercnlosis and hernia , arising after
first year s membership, are included.

4. In addition to all other benefits, yon are paid for each injury or ilness * . .

plus as much as $150 for a surgical operation 0( 0( '"

PAR. 6. Through the use of said statements and representations , and
ot.hers of similar import and meaning not specifically set out herein, the
respondent represents and has represented , directly or by implication
with rpspect to said policies of insurance, as follows:

(I) That the indemnification provided by its said certificates against
loss caused by accident or sickness may be continued to age 65 or 70
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or indefinitely at the option of t.he insured upon the continued payment
of prmniums.

(2) That the weekly benefits hereinabove described in paragraph
5 (2) arc payable for each mishap and each accident from the first day
of total disability for as ma,ny as 104 weeks up to a maximum of $5 200.

(3) That a member will be inc1mnnified for a loss caused by any kind
of sickness with the sale exception of those cn,used by an a1coholic or

venereal condition, and aJtcr one year for such diseases or conditions

as cancer, tuberculosis , heart trouble or hernia.
(4) That a member win be indemnified for each and every surgical

operation in an amount up to $150.
PAn. 7. The aforesaid statements and representations are false, mis-

leading and deceptive. In truth and in fact:
(1) Each of the certificates described in paragraph 2 expressly p1"O-

viclcs that the respondent may cancel the ce.rtii-cate at any time; and
t.hat it is automatically terminated upon the pa.yment of tho maximum
amount of losses set forth in Section A of said certificate such termi-

nation varying in form with certain of the certificates; and each
certificate of health, rmd hospitalization and surgical coverage contains
a ':changc of occupation" clause requiring the consent of respondent
as a condition precedent to the continuation of such coverage in the

event. an insured mernber engages in it new and clifferent occupation.
(2) The weekly benefits described in paragraph 5 (2) are not pay-

able for eaell mishap or aecidpllt frOll1 the first day of total disability
for as ma.ny as 104 "\veeks nor up to a maximlU11 of S5 200 for the

certificates referred to expressly provide that:
(l1) ~ 0 weekly benefits are payable by respondent for Total

Disability caused by "each mishap ': or " ea.ch a.ccident:: unless
such injuries a.lone shall , IVithin tIVenty clays after the date of the

acciclent eansing them or immediately following 1:1. period of
partial disability insured against and caused by said accident
,,\11011y and cont.inuously disable him from the prosecution of
eyery duty peliaining to hjs occupation.

(b) ~o weekly benefits are payable by respondent for Partial
Disability caused by "each mishap :' or ': each accident" unless

such injuries a.lone shall , within twenty days after the date of the
acciclent ca.using them or inllnec1iately foJIowing a period of total
disability insured against and caused by sajd Rceident, partially
disable and prevent hiul from performing the important duties
of his occupation.

(c) K 0 accident benefits , weekly or otherwise, aTe payable, for
any loss whenever occurring, if such loss wa-s caused " directly, in-
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directly, wholly or partia.1y by or to which a contributing cause
IS:

(a) meclical , surgical or dental treatment; or
(b) any kind of sickness, disease, or bodily or luental

infirmity;
( c) sunstroke , heatstroke , ptomaine poisoning or bacterial

infection of any kind (except only septic infection of and
through and external and visible WOlUld caused solely and
exclusively by external and accidental violence) ; or

(cl) hernia , however caused, except in a sum not to exceed
One Hundred DonaI'S (8100. 00).

(d) The exceptions contained in the certificate of accident
coverage provide that no benefit sha,ll be paid for any loss cansed
by suicide, or attempt to commit suicide, any loss caused by war
or any act of war, any loss occllrring or originating Ivhile a, member
is ontside the continenta.llimits of the United States and Canada
unless 1. travel permit or a permit to reside elseT\here is Iirst
granted in ,vriting by the respondent, or while engaged bl mili-
tary or naval service in t.ime of war dcclnrec1 or undeclared , or
while insane: or "while intoxicntec1 or undcr the influence 
narcotics.

(e) K 0 benelit is paid for a loss caused by a.n accident unless
such loss occurs within DO days of the date of such accident.

(3) No indemnification is provided lor an losses caused by sickness
aside from those caused by alcoholic or venereal conditions and after
one year for such eliseases as cancer, tubeTcnIasis , heart trouble or
hernia; on the contrary no beneiits are payable for 10.''08es resulting
from any disease or sickness if the cause of snch disease or sickness
is traceable to 1. condition that e,xisted prior to or within 30 clays of
the effective date of the certificate.

(.:1) l\'embers will not be indemnified for each and every surgiea)
operation up to $150 , for nudeT the terms of the emtifica.les providing
surgical benefits , some arc limitecl to provide 11 maximum recovery of
$75; all other cc.rtificntes prOlTiding surgiea,l benefits do provide a
maximull benefit of $150 for 14 specified operat.ions; v,:ith respect to
73 other specified operations the maxinnull benefit payable ranges

from $6 to 8100. All certificates provide a maximum benefit of not
less than $5 and not more than $10 for any operation not listed in the
Schedule of Operations. Xo surgicnJ benefits are provided in e011neo-
60n with the extraction , filling or surgical or dental treatment of
tooth or teeth. In the event two or more surgical operations are per-
formed because of injuries resulting frOlll the same acC'ic1enL or
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because of the. same disease or illness or during anyone period of
continuous hospitalization , the insured member will only be paid the
largest sum scheduled for anyone of the operations so performed.
No benefits are provided for any surgical ope.ration necessitated by
any injuries received in an accident which accident is specifical1y
excluded by the provisions of the policy. No benefits are provided for
any surgical operation in connection with any disease or sickness the
cause of ,,,hich disease or sickness is traceable to a condition existing
before or within 30 days after the effective date of the certificate
providing surgieaJ benefits.

PAn. 8. The use by the l'esponclf'nt of the afore,saiel false and mis-
leading statements and represcnta60ns \"jtll respect to the terms and
conditions of its said policies and its failure to reveal the limitations
of s"id eovemge found in said policies have had and now h"ve the
tendency and capacity to mislead and deceive and have misled and

deceived fL substantial port.ion of the purchasing public into the er-
roneous and lnistaken beEef that the aforesaid statements and repre-
sentations were and are true and to induce said portion of the pur-
chasing public to purchase insurance coverage from the respondent

bcmtuse of said errone011S and mistaken belief.
PAR. 9. The "foresaid acts and practices of respondent, as herein

alleged , aTe all to the prejudice anel injury of the public and constitute
unfair and deceptive aets and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

Jlh. John TV. BToolc(wld, Ir. anel !lh. TVilliam. R. NaHanna for the

Commission.

20,11. MOBe8 G. Hubbw'd and N/'. Eugene B. Hubba/'d of HubbaTd
Felt 

&: 

FulleT of Utica , N. Y. , for responde.nt.

IXITIAL DECISIOX BY LOREX I-I. LXGGHLIN , I-IEAIUl'G EXAMINEH

This proceeding is one brought under Section;) of the Federal Trade
Commission Act as that Act is amended by anel made applicable to
the business of insnrance under the provisions of Public Law 15 , 79th

Congress (Title 15 , CS.C. Secs. 1011-1015 , inclusive). It involves

the advertising acts and practices in interstate commerce. of the re-
spondent insurance company as to its health a.nd accident insurance
policies. The re.spolldcnt is a cooperative assessment accident and
health association incorporated under the laws of ew York , under
the original title of The Commercial Travelers Iutllal Accident Asso-
ciation of America, whieh title was short.ened by amendment to its
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present form of-The Commercial Tra.velers lutlln.1 Accident Associa-
tion on May , 1953.

"Vhile the corporat.ion under its duuier is privileged to engage in
the life insurance business, it has never availed itself of its authority
to write life insurance and to date has confined itself to providing ac-

cident, health, and hospitalization COVel'age. (See, Respondent' s Ex-
hibit No. pages 3-4.

The respondent company has engaged in the solicit.ation of accident
health , a,ne! hospitrdization insnranee business entirely by advertise-
ments in newspapers having a widespread nationn.! circulation and
by direct mail advertising to t.he consuming publie. Some of re-
spondent' s clil'e(:t mail advertising is by means of follow-up brochures
,tpplieations , and Jetters sent. to those Vi'10 have become leaus by a.n-
swering it nc,vspa per advertisements, but in some cases such mail
advertisements are sent direct to persons whose names have been fur-
nished by 118mbe,rs of the respondent company. Respondent has never
employed any ngenj-s ill t,he solicitation find sa-Ie o:f its said accident
health , and hospita.lization insurance,

The complaint allege, , in substance, that during the period of two
years prior to the filing of such eompJaint on October 14 , 1954 , the
respondent had disseminated in interstate COlnmel'CP, certain advertis-
ing matter which contained some four generaJ types or categories
of alleged false, misleading, and deeept.ive statements and repre-
sentations concerning its necident, lwalth, and hospitalization
policies , which are subsequent.ly herein discnssed in detail. It is
further "lIeged in the compJ"int that ,,11 of such "cts and practices
were and are to the prejudice and injury of the public. A cease
ftnd desist order prohibiting such acts a,nd practices is therefore
prayed for. Respondent in its answer, in substance, for a first
defense denies that the Federal Trade Commission 11"8 any jurisdic-
tjon over it or over the subject matter of the compJaint. For its
second defense , respondent denies t.hat it is a "corporation " a,s defined
in Section 4 of the Federal Trade Conunission Act "which is organized
to carryon business for its own profit or that of its members,: and
aJleges that respondent. js 11 nonprofit assoeiation operating on a
cost basis and not for its own profit or that of its members and thereby
the Commission has no jurisdiction over its person. For its third
defense, responde,nt a.dmits that it is incorporated and doing busi-
ness under the la.ws of the State. of New York, with its principal

pJace of business in the city of ' Utica in said State. The respondent
generally denies the other materjal al1egations of the c.omplaint, al-
t.lwugh ndmitting, jn subst.ance, t.hat it has issued , and does issue, the
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certificates of insurance refeTre.c to in paragraph :2 of the complaint.
Its fourth defense, in substance , states rcspondent's alleged compliance
with the Trade Practice Hules of the Cornrnission promulgated in 1050
pertaining to the advertising of health and accident insurance. This
defense was stricken by the hearing examiner as hereinafter more

fully stated. For the fifth defense, respondent, in subshmce , pleads
abandonnlent of the advertising practices referred to in the com-
plaint, alleging that they have become entirely moot and academic
because it has been required pendente lite to change all of its po1icjcs
and certificates under it 118"\1' statute of the State of eiY York and
that its neW advertising applies solely and exclusively to such new
forms of certificates of insul'a"nce. For its sixth defense, respondent
pleads , in substance, estoppel against the Commission to the same effect
as in its fourth complete defense which like,vise was stricken by the
hearing examiner as hereinafter stated.

In this initial decision respondent corporation is found to be a cor-
poration which is subject to the jurisdiction of this Commission and
that it has disseminated in inie-rstnte commerce a substantial amount of
false , misleading, and deceptive advertising matter relating to its
accidcnt, health, a.nd hospitalization insurance policies. It is con-
cluded therefrom that the Federal Trade Commission has jurisdiction
over the respondent's person rmcl also over the subj ect matter of this
proceeding which is clearly and substantially maintainable in the
public interest. A cease and desist order against respondent insur-
ance company appropriate to the findings made and conclusions drawn
is issued herewith.

This proceeding was institnted Octoher 14, 1954, by tho filing of
the complaint against re,spondent. After lawful service of the com-
plaint upon it, respondent , on Xovembcr 12 , 19;'54 , filed its notice of
motion to dismiss the complaint , which motion was extensively pre-
sented pro and con at an oral argument held December 28, 1954.
On :May 2; , 1955, the hearing examiner issued his interlocutory
order overruling said motion to dismiss for lack of jurisdiction , snp-
plernentcd on June 9 , 1955 , because of an additional brief of respond-
ent, by a further interlocutory order rejecting responc1enCs suggestion
of its immunity from the Commission s jurisdiction because of its
alleged nonprofit corporate character. These orders were nppealed
to the Commission, which , on September 23 , 1955 , denied such inter-
locutory appeal. The hearing examiner conducted a hearing whereat

evidence was introduced on beha.lf of the Commission at lJtica
Yark, on October 25, 1955 , a,nd counsel rested the Commission
case-in-chief. Thereafter respondent fieel a motion for the dismis-
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sal of the complaint with a supporting brief to which an answer
brief was filed by Commission s counsel. After oral arguments had

been had , the hearing examiner denied said motion on April 24
J n5G. :Jleanwhile, on J annaTY 2:5 , 195G , the hearing examiner issued
his order to show cause why respondent' s fourth and sixth de.fenses
should not be stricken from the answer as incompetent, irrelevant

and immaterial. The extensive showing of cause filed on February 9
1956, in response to said order, was orany argued in extenso 

l\larch 2, 195G, following '\vhich , on April 3 , 1956 , the hearing ex-
aminer , upon authorities and reasons cited therein , ordered snch al1ega-
tions stricken from the answer. An appeal from this decision nnd
its typographical amendment of April 16, 1956, W9-S denied by the
Commission on l\Iay 29 , 1956 , and since the basis and reasons for the

uniner s ruling, and the Commission s order sustaining such ruling
fully appear in the record and are immaterial to the jssues now pre-
sented, no further cornment respecting the same will be made in this
initial decision except, in substance, to say that the stricken matter
attempted to st.ate an illegal defense or defenses in the nature of
equita"ble estoppels arising against the Commission by reason of al-
leged c011pli nce by respondent with Trade Practice Hules adopted

by the Commission in 1950. It ma.y be noted further, hmyeyer, that
respondent never did subscribe to the Rules or consent in any way to
the Commission\; jurisdiction and authority to issue and enforce such
Rules.

On June 18 1956 , at Utica, New York , the respondent presented its
defense under the al1ST\er as it remained following the striking of
sRiel matter above referred to. Both parties thereupon rested and in
due course submitted their respective proposed findings , conclusions
and order.

The hearing examiner has given full , care.ful , and impartial con-
sideration to aJl the testimony and or her evidenee presented and to
the fair and reasonable inferences arising therefrom , as well as to any
and aU facts plei1ded in the complaint "which are admitted by the
answer, and to all matters stipulated or admitted during the hearing
on the record by counsel for the respective parties. All briefs and

arguments of counsel ha.ve been carefully revie'\yec1 and have also been
given full, careful , and impartial consideration. Upon the ,,"hole

record thus considered, it. is fonnd that the eOlnplaint"s material oj.
legi1t1ons are each and all established by a preponderance of the evi-
dence, the hearing examiner specificany finding as follo

Respondent, The Commercial Travelers Jutual Accident Associa-

tionof America , is an insnrance corporation duly organjzed existing
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and doing business under and by virtue of the laws of the State of
New York, with its offce and principal place of business located at
70 Genesee Street, Utica , N ew York. As before stated, during 1953

its name was shortened to The Commercial Travelers Mutual Accident
Association. The respondent is not and never has been a fraternal
beneficiary association with a ritual and lodge system but is in
corporatcel as a cooperative life and accident insurance company
under Article 9-B of the New YOTk hUiurance Law (Book 27 , Mc-
Kinney s Consolidated Laws of New York , Annotated, Sections 230--

248, inclusive). During the period covered by the complaint
1953-J954 , respondent was engaged in the business of accident and
health insurance

, '

Tit.ing accide, , health , and hospitalization certifi-
cates or policies upon its membership. "\Vhile the form of its policies
has been changeel during this litigation to comply with new require-
ments of New York insurance law and regulation , respondent is stilJ
engaged in the same type of business. The history of the c.ompany
and its various c.hul1ges in charter under several amendments of the
applicable Inw of Ncw York are aptly set forth in Hcspondent"s Ex-
hibits Nos. 7 , 7- and 13. During the period in que,stion , mem-
bership was " limited to any white mfUl of good moral c.harac1er and
good general health , not over fifty-five or Hnder e.ighteen years of age
a t entry, considered by the board of directors as a preferred insnrance
risk." Respondent is licensed to conduct its business in the State of

ew York and the Commonwealth of Virginia , as ,ye11 as in the
Dominion of Cnnada and its provinces of Ontario and Quebec. Its
membership extends throughout the United States and Canada. 
mainta.ins, in ad(lition to its home offce, oHices in New York City and
Ottawa, Canada. Incorporated in 1883 , it ranks as the, second oldest
and by far the largest of the ma,il order insurers whose business was
originally premised upon the writing of "commercial travelers" as
the, corporate name of respondent clearly denotes. By subsequent
amendments of the statute and the corporation s charter and bylaws
jt,s authorized membership had been broadened during the period in
question to inc.udc any white maJe risks considered to be in the
preferred risk class by the manngement. Recent amendments permit
it to write accident., henlth , and hospitalization insurance also upon
female persons and racial discrilnination has been removed.

The evidence does not disclose the nature of t,he Canadian offce of
respondent but does indicate that its licensing in the State of
Virginia has not resulted in any activity in sueh state other than is
usual in the other states of the Union. The existence of this Virginia
license may be attributabJe to the fact that respondent's gener"l
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counsel was also connsel in Tl'a- vele'i's Association , et al. Virginia ex

"el State Co"porat.ion Commission (1950), 339 U.S. 643. But the
reasons for such license are immaterial since the respondent admit-
tedly has no agents se1ling its insnrance anywhere. During the period
in question it solicited its business entirely either through advertise-
ments placed in newspapers of general circulation , snch as The Ne1D
Ym'lc Times Magazine , The New York Times editorial section New
Yo"k Herald-Tribune, Ne," Yo"k MirTo'/, Richmond (Va. News.
Leader, Buffalo (N. CouTier, Rocheste.. (N. Democrat and
Chronicle the Washinqton (D. Times-Herald, Chicago Tribune
Ohicago Sun- Times , Washington (D. News and New York Post
as well as in certain magazines of large national circnlation-LV ation
Business , Esqul re and COTonet-or by various other methods , such as
names of prospects given to respondent by its members , and the cir-
eubtion of letters ilnd other adverti::ing material through mailing lists
covering preferred risks on the basis of occupat.ional classification.

The record is replete vdth indications that the respondent s business
has been successful and well-mana.gel1. The issues herein in no way
attack the corporation s financial and business standing or the pro-
priety of the insurance certificates which it issues to its members
which , of course, Imve been fu11y approved by the Xew York Insur-
ance Department. The basic issue .which is to be determined in this
proceeding is

, "

Do the statements and representations of respondent
in its advertising matter, each read in the entirety of the advertise-
ment of which it is a part , have the tendency and capacity to deceive
the prospective purchasers of respondent's accident , health , and hos-
pitalization certificates I",hieh are advertised thereby r' There is no
evidence that any person has been deceived or defmuded by respond-
ent nor under the many decisions of the court.s is such evidence at an
necessary to the maintenance of this proceeding. Furthermore, con-
sumer or public "impression" evidence is not necessary and none was
received in this case. It is true that the opinion evidence of several

offciaJs of the Insurance Department of the State of New York indi-
cates that they believe the questioned advertising in this proceeding

is not false, misleading, and deceptive, but each of the witnesses so

called was a mature expert who had been dealing with insurance and
insurance regulation practically throughout his entire adult lifetime
and quite natunllly he was familiar with an of the exceptions , exclu-
sions , and reductions which Ivere to be expected in respondent' s insur-
ance certifiea.tes. Their evidence is not at all conclusive upon this
examiner who has been obliged to view the evidence broadly and make
his fin clings herein with respect to t.he several classes or categories of
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aregecl false , misleading and deceptive advertising frOlll a considera.-
tion of each of l'eSpOnc1cllfs advertisements in its full context, com-
pal'cel with the particular certificate or certificates advertised , thereby
giving due consideration tOlyhat those memoers of the public \VIla
were qualified to purchase snch iDsnrance most reasonably, prob:lbly,
and genel'ally Ilould be led to believe from snch statements and
8pl'eSentations. As stated by the COllrt in Zenith Radio Cm'

p. 

Federal Tmde Commission (C.C. \. 7 , 1944), 143 F. 2d 2iJ , iJO

The COilmission \"Vas 1101: required to sample Imblie opinion to determine ,,,hat
the petitioner ''i'as l'cpl'esentil)g to the public. The Commission lJa l a right to

look at the advertisements in question, consider the relevant evidence in the

record that would aid it in interpreting the ac1yel'tisements , rlnd then decide for
itself whether the practiees cugaged ill by the petitioneJ' were unfniJ' 01' decel1"
the , as charged in the cOIIplaint.

B.espondent, s scyeral types of certificates used during the period
in question are in evidence and identified ns COlnmissioll s Exhibits
Xos. 1 to I-d, inclusive. They consist 01' accident certiJicates , accident
and hca.lth certificates, accident and hospitaJ and surgical cenificnJes
and accident, health and hospitnJ aucl surgiGal Gertiiieates , whereby
respondent, nJI'ords to its members f1 1llmber of different pJans \vhich
are slmllJJarizec1 in Hespondcnt s Eshibit j-Ff. Re pondent " re-
quires each member to carry accident coverage , to \\hich may be
"dded sickness or hospital benefits or both. CurrentJy (105,)), u
coverage combinations are offered. . .." Each of the policies sets
forth certain accident benefits and all certificates including hospital
benefits have a, schedule of operations. For bre.vity all(l in order not
to repeat the exceptions : limitations , and reductions mentioned ill the
S81'21'11.1 certific.ates issue,c1 by respondent as to the several classes of
alleged false. misleading and deeeptiyc. representations made in its
advertising, the 195'h Report on E cmn.jnatioT/' made by the Insurance
Department of the State or Xcw York (Respondent' s Exhibits 7 , 7-
to 7- , inclusive) is hereinafte.r appropriately qnotec1 (7-1 to 
inclusive) :

Accirlent Benefits

IndEmnity benefits arc provided for 10s:o of life. limb and sight or loss of time.
The loss must be caused directly, exclusively. iurlependently of di::ease , bodily
infirmity oj' any other cause , by fH. l'hlcntnl \)()(1iy injuries resulting solely from
and caused solely by external n11l accidental violcllce.

A member becomes eligible fOl' benefits immelliately upon issuance of the
certificate. There is no waiting period lJCbyeen the date of di.'::bility and the
date on "hich benefits COIImence. The loss of lifc , lirnb or sight must occur
ho"'eye1' , '\vithin 80 days after the accident; the loss of time must occur ,yithin
20 days nfter the date of accident.
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'1' 1112 member is indemnified for total disabilty at Ole full rate provided in the
contract and for partial disability at half rate. For total (Usabilty a member
may receive bcneiits for periods up to 10-1 weeks; and for partial disabilty up
to 26 \veeks. The maximum lJel'iod , however, within which benefits for total and
partial disabilty may accrue is limited to two years and bventy days aftcr the
ela te of accident.

Excluded un(ler the terms of the accidcnt policy is any loss cflUsed directly, in-
directl;?, \vholl 01' partially by or to wbicb a contributing cause is any of the
following:

(1) medicaI , surgical or dental treatment
(2) any kind of sickness , disease or bodily 01' mental infirmity
(3) sunstroke, heatstroke, Jltomaine poisoning or bacterial infection of

ony kind (except only septic infection of ond through an external al11 visible
\vound co used solely and exclusi,eJr by external and accidental violence)

Benefits are furt.her limited by the IJolicy lJrovision that in t110se instances
where the Association is Jiaule to a mellher (or bis beneficiary) for indemnity

l)ecnuse of loss of life, limb or sight. it shall not be liable fol' loss of time arising
out of the same accident, In the event that a single accident causes multiple
losses in any combination of life, limb or sigut the Association s liability is

limited to tlle greatest single loss sustained.
Where an accident policy is \,TitteJl without provision for benefits under a

health policy, hernia , however caused , is limited to an amount equal to two
weeks ' total benefits,

rhe benefits offerccl uncler provisions of the single benefit Accident policy are
as folJo"'s: (DOllble benefit policies provide fol' twice the amounts shown),

':l'otal c1isfluility per weeL____

_------- ---------

Furtial disabilty lwr week_

__--- ---------------------------

Loss of life:
To ago 70______---

- - - - - - ---- ------

Ages 70 anclover_-_-- - u
Loss of both hands , both feet , sight of both eyes , It hand and fooL-
Loss of one hand or one fooL----

-----------..--- ---

Loss of sight of one eye-

------ -..----- ---

$25. 00
12.

, 000. 00
, 000. 00
, 000. 00

2. 500. 00
, 250, 00

H08pUaJ, Surgical anrl iVIIT8iHO Benefit8

lJncler this category indemnity benefits m.e pl'o\-ic1ed to 111(1111er8 nuder age

63 when hospitalization und related services are recommel11ed find approved by

a licensed physician, other than the nssnred, and the expense therefor has

actnall:y been incurred by the member. III May ID34, the Association pPl'llitted
members aged GO or over to elect to retain theil- hospitalization benefits ,yithout
age limitation upon prlyment of an ad(litionfll preminm commenci11g at age GO.

A member becomes eligible for benefits i11mcrliotely upon issuance of a
certificate provided such bencfits are neccssitated lwcaw::e of an :il'cidental
h!jury. "Where sickness 01' disease causes the member to seek 1l0spit:Llizntion.
snrgi('al or 1111'sing benefits, tlle indemnity is also payabJe l11'o,-jflrrl the onset
of the sickness 01' dis20se occurs nfter the certificate hfls been in force more than
O days.

A further limitating provision requires that the policy be in force o,nc year
before liabilty commences with respect to benefits due on account of hernia,
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A schedule of idernnity allo,vances for the various procedures and servIces is
incorporated in ,the certificate. In the event the member requires more than one
operation arising from the same accident or sickness, the liabilty of the Associa-
tion is limited to the largest sum scheduled for anyone avoration performed.

The benefits offered under provisions of the single benefit Hospital policy are
as follows: (Double bencfit policy-holders receive twice the amount shown).

Room per day: $3.00-maximum 60 days.
Hegistered nurse in home: per day $3.00-mRximum 30 days
Surgeon-up to $75.
Operating room-up to $10.
Anaesthesia-up to $10.
Xray examination-up to $10.
Laboratory-up to $5.

Sickness Benefits

Indemnity benefits are vrovided to members under 60 years of age (and at a
40% redudion from age 60 through 64 years) for loss of time \vhen a member
is totally disabled due to siclmess or disease.
Bcnefis commence 011 the l1tb day of disabilty measured from the date of

first treatment by a physician, provided that the onset of the sickness or dis-

ease occurs after tbe certificate bas been in force more than 30 days.
A further limi'atioll requires that the poli y ue in force ODe year before liabilty

commences for disabilty due to cancel', tuberculosis, beart trouble or bernia.

The member is indemnified for either confining- total disability at the full
rate provided in the contract or non-confining total disabilty at half rate.
For confining disability, a member may receive benefits up to 52 weeks; for
non-confining disahilty up to 26 \veel;:s. The maximum period , however, within
which benefits for total confining- or total non-confining disabiJity may accrue
is limited to 52 weeks from the date of the COllmencement of liabilty for
payment.

Hernia is construed by terms of the policy as due solely to sickness amI not
to accident.

The benefits offered under the provisions of the single benefit sickness policy
are as follows: (Double benefit policies pay twiee the amount shown).
Confining total disabilty-up to age 60-$25.00 a week
Kon-confining total disabilit;y-up to age 60-812.50 a week

Confining total disability-age 60 and over-$15.00 a week

Kon-confining total disability-age 60 and over-$7.50 a week

ExccjJUons

All certifieates issued by the \ssociatiOll contain certain limitations under
which benefits may be denied. In general terms these are:

(1) Loss caused by suicide.

(2) Loss caused by war.

(3) Loss outside the United Htates 01' Canada unless a travel permit 

issued by the Association.

(4) Loss while member is in miltary service.
(5) Loss while member is insane.
(6) Loss while member is intoxicated or under influence of narcotics.
(7) Loss due to acrial flghts except as paying passenger on a scheduled

air line.
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(8) Loss while engaged in an ilegal occupation or while committing a

felony.
Sickness and Hospital certificates, in additon to the limitations listed above

also contain the following exception:
Disabilty or daims resulting from or predicated upon , directly or indirectly,

wholly or partially, venereal disease, syphiltic infection or alcoholism.

General Certificate Provisions

The general provisions as contained in all certificates are outlned below:
Specific time limits for filing proof of loss and instituting legal action

against the Association.

Option of cancellation by the member or Association.
Procedures regarding reinstatement after lapse of membership.
The right and opportunity to examine the person of the insured when and

so often as it may reasonably require during the pendency of claim.
Also the right and opportunity to make an autopsy in case of death where

it 1S not forbidden by la,\'.
::atification of Association of any change of members occupation.
The member shall pay such assessments as may be levied upon him and

annual dues of $1. 00.

The complaint specifies some four ditl'erent classes 01' categories of
al1cged false, misleading, and deceptive advertising disseminated in
interstate commerce by the respondent during 1953 and 1954. 1Jnder
each category in the complaint, certain quoted statements appear

which are al1eged to be "among others of similar import and meaning,
not herein set out." The advertising pieces in evidence , although
disseminated widely, are but few in number, and each has been care
fu11y examined with respect to each of the particular categories.

Respondent contends, in substance, while not admitting that the orig-
inal newspaper and magazine advertisements were in any way mis-
leading or deceptive , that they were cured by the subsequent litemtllre
mailed to the prospect when he sent in the return-mail coupon appear.
ing on each advertisement. The general practice of the respond-
ent was that when a lead was obtained by reason of a conpon returned
to respondent's home offce , it thereupon mailecl advertising literature
to such prospect, including Commission s Exhibits 21 and 22 , several
editions of a booklet entitled "Facts About Personal Accident, Health
Hospital and Surgical Insurance " as well as various letters of solic-
itation , Commission s Exhibits 28 to 37 , inclusive. 'Vith at least some
of these letters, an application blank, whereby the prospect applies
for membership in respondent company, is also forwarded. If this
does not get results, sti11 further letters fo11ow at about two-week
intervals, untjl the series has been concluded. Respondent furt.her
contends, in substance, that this material explains fuDy to the pros-
pect anything which may be left obscure in the original advertisement.

728-122--65--
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It may be noted that the "Fads" booklet in some respects not only
does not clarify matters for the applicant but follmys , ill e sence, the
precise language of induceluent in the original aclvel'tiseme.nt. The
series of let.ters is in no ,yay illuminating as to the matters alleged ill
the complaint to be misleading but are typical sales letters gencl'al1y
challenging the prospect s need for accident and health insurance. pro-
teetion. The rotogravures entil1ec1 :; 1'11e UtietL Bulletin

:: ,,-

hieh are

subsequently sent to members only, exploit prominent citizens
in various "Talks of hfe who nrc members of the _Association
and ",hi10 they aTe sometirnes sent. to pl'o pect.ive members 01' applic-
ants they certainly arc not revealing as to the provisions of re ponc1-
ent s ccrtificates of insurance. The application blanks, Commission
Exhibits 23 to 27, inclusive, also contain some of the statements

alleged to IJe lnisleading.
rhc complaint in the first category of alleged false, misleading, and

deceptiye statements ancLrcpl'esentations ets forth certain quotations
from respondent's advertisements "\yllich flre claimed to reprpsent
directly or by implication that the. indemnification proviclecl by re-
sponclent s certificates agtlinst loss caused by accident 01' sickness may
be continued to ftge 63 or TO or indeFinitely at the option of the insnrecl
upon his continued payment of preEliums. The S8C0l1(1 category sets
forth advertising statements alleged to mislead those to "\yhom they

are addrcssed into mistakenly belieying that the weekly bencfits pro-
villed by respondenfs certificates nre payable for each mishap an(l
each accident from the first da,y of total disability for as many as 10
Yeeks up to a maximum of 85 200. As to the thinl ca.tegory it is

charged that the statements of respondent falsely lead one to believe
ihat an insured will be inclemnified for loss ctlused by any kind 
sickness with the sale exceptions of those cansed by an alcoholic or
venereal condition and, after one. Tear, cancer, tuberculosis, heftrt

trouble, or hernia. The fourth category of statement:: it is chtll'ged

represent that an insurcd will be indemnified for each and every surgi-

cal operation in an amount up to ff150. Each of the categories will
now he consi(lel'ecl separately ancl in some detail.

In the 11rs1, category COlllnission s Exhibit Xo. 17 , a typical adn' l'-

tisement appea.ring in the iYe1_/) Yor7 11e'iald.- 7'1'ioune of February 14

1054 states:
\ man lll1St be nnder 55 :veal'S of age to join , bnt once be becomes a member
tbere is no age limit for thr: accident COH'rnge, e.\cevt for a reduction of the
death benefit at ag-eTO. Sickness coverage relinees 40% at Ilge GO, but it and
llOspital and surgkRl benefits mlly continue to age 05 , . . A member mil:\
resign or let his jJl'otectiolllapse at an:! tilDe. Accirlen/. coverage Is effective the
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day the /JoNey is Issned., (/ud 71calth CO''erafJe 30 days therenjte1'
original.)

Very similar language appears jJl Commission s Exhibit No. , a.n

aclvertisement ,,,hich appe,uecl in the irew Tor!.: TI'mes Jlaqazlne.
The ;;Facts ' booklets , C011mission s Exhihits Nos. in and 2:2, on

page 12 of each, contain similar languflge , the important part of 

21 being "el1gib1e members rnay continue their ,lcciclent protection
indcfinitely .

. ' ' '

\" while the important language in Exhibit No, 22

is "accident indemnity mtl,y be continued ,yithout age linlit, excepting
only a reduction of the death benefit by 80% at age 70 .

, ::,,

and
Flospital and Surgical benefits ,yhich by the. terms of this policy

cease at age 65 1nay nevertheless be contin'Uecl l)itllOut age li1nitation

lltalics in origina.lJ if, when you reach age GO , you elecl: this new
fe.ttture and pay a. moderately higher rate.
Theso statements represent that respondent's policies may be con-

tinued at the option of the insured until the age of 60 , 65 , or 70 or even
for life if the insnrecl makes the premium payments in the amounts
and within the time provided by the certificate of membership. Such
statements aTe false, misleading, a.nc1 deceptive because each of
respondent' s policies contains Standard Provision 16 , which provides:

(Italic in

'1' hi8 Association may at any time terminate the membership of tIle men..ber

herein named , a1l1 cancel tbis certificate , oy personal service of ft written notice
of such termination and cfllH' ellation uponllim or by mailing to bim such a notice
postage prepaid, and addressed to him to tbe post-ollce adclress of snch mcmber
last appearing upOll the records of this Association , and oy accompanying SllCIl
notice with the Association s check for tue Sllm of not less than $2.00, 8u(:11

termination anr1 caucellation shall take effect at the time of mailng sair1 notice
or at the time of personal service of the same, as the case may be. Upon termina-
tion of membership this Certificate of )lembersbip is, without further action,
callcelJcd, and all rights and interests in tbis Association are fortbwith
terminated , except as to a claim originating prior thereto.

FUlihermore, each policy in two prominent places recites: " This
Certificate is Cancellable by the Association." There is utterly noth-
ing in the quoted advertising that suggests or advises that the insured

will receive a certificate which permits the company to cancel his
certificate and terminate his membership at any time by the service of
a proper written notice with a refund of not less than $2. , which
termination and canccDation take practica.lly immcdiate efIect. The
evidence indicates that the respondent has been somewhat liberal in
its claims practices, but this does not alter the fact that the insured
does not have a fixed contra.ctual right to retain his certificate and
membership. J\mong the other pmvel's of the board of directors is
the "pml"or to terminate the membership of any member for a.ny
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cause which they deem just and proper" (Report of Examination by
Insurance Department of K ew York , March 31 , 1954, Respondent'
Exhibit 7-T). In the financial statement of such report , it is indi.
catedthat there were returned fees and assessments in 1952 amounting
to $35 689.77 and in 1953, $37 271.40 (Respondent's Exhibit 7-W).
How much of this was due to canceled memberships does not appear
from the report. This report further shows that while 229 death
claims were paid in full , in the amount of $1 290 000 117 were rejected

without payment, in the amount of $724 000 , and 94 others were com.
promised by the rejection of substantial amounts. Of course, death
claims must be in accordance with the provisions of the policy and
nothing is taken against respondent by reason of these general figures
above recited. Nevertheless , t.hcy do indicate that many claims are
rejected in full or compromised with partial rejection. The Report
on Examinat.ion , however, further shows that between March 31 , 1951
and March 31 , 1954 033 certificat.es were canceJlcd by the respondent
although its membership remained essent.il1lly static "dth only fl slight
gain during that period. Some 4 000 cancellations out of about
246 000 members is not a large fraction of such membership; still it is
an appreciable number. This figure, of course, does not include the

466 deceased members , and the 34 342 lapsed members during this
period. (See Respondent's Exhibit 7- ) These figures show that
cancellation of policies by respondent., however fair and equitable its
claims practices are, is not mere academic speculation when the
truthfulness of respondent's advertising is under question.

Of course, in considering all the advertising, the testimony of re-
spondent's offcials , their interpretation of the advertising, and their
severn,l opinions to the eii'ect that the questioned advertising was not
in any way false , misleading, and deceitful have been given ful1 con-
sideration along with t.he e,xpert witnesses from t.he New York State
Insurance Department. The opinion evidence of respondent's said
offcials has been given but little weight because of the very apparent
lack of objectivity on the part of snch witnesses. They drafted , ap'
proved, and spread the questioned advert.ising, and in substantial
effect they are on trial in t.his proceeding as much as, if not more
than , t.he corporation ,vhich t.hey serve in their respective capacities.
This is not to say that either these gentlemen or the eminent members
of the ~ew York Insurance Department who testified are not highly
competent, qualified , and ski1Jed persons in the field of accident and
health insurance. Kotwithstanding, the hearing examiner is obliged
to consider the advertising in question in the light of the litt.le clerks
and tmdesmen who are appealed to by respondent's said advertising.
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These people, while constituting a part of the preferred risks which
are the only kind of risks accepted as members by the Association
nevertheless , aTe not expert in the field of insurance although some
of the distinguished lawyers and insurance men whose names or pic-
tures appear in the several issues of "The Utica Bulletin :' may be.
lt is the duty of the Federal Trade Commission in the pubJic interest
to prevent false advertising ill its very incipiency insofar as is pos-
sible with the legal machinery and limited personnel which arc avail-
able to enforce the law. The examiner, while hoJding the said

witnesses an in high personal and professional regard and respect

is nonetheless obliged to be entirely objective in the findings which he
makes and the conclusions which he reaches in this proceeding.

Passing now to tIll second category of allegedly false, misleading
fmd deceptive staiements in respondent's advertising (Commission
Exhibit No. 17), respondent advertised as foUows:

Acciuent Benefits incluue $50.00 ,,,eel;:ly, payable from the first day of total
disabilty every 30 days for as many as 104 weeks for each mishap , * * $25.

eekly for flS mfiny a :W weeks for lmrtial disability * * * flS much as $5 200

for each accident, with no reduction on account of other insurance. * "' *
(Italic in original.)

And in Commission s Exhibits Nos, 21 a.nd 22 : the "Fads ': booklet
the impression to be gained from the foregoing ilchertiscment of bene-
fits to be had " for each mishap '. is not dissipated , as the latter state
\mquaJificdly:

If You Have an Accident llwmbership in The Commercial Travelers IJa S you
5;:;5.00 fl weel; while yon l11'e totall ' disabled from pursuing OJ(' regular duties
of our oecupation, from the first eLl:" of clisnbility for IlS llaIl ' ;18104 ,,,ee1;:s--
two w1101e ycars.

Each': mishap is in no ,,,(t,y qualified by any of this advertising,
although the exelnsions Hncllimitations hereinbefore set forth , as con-

tained in respondent's certificates are in no -way al1uded to. One of
he limitations is that. if "respondent is liable under the certificate for

indemnity becanse of Joss of life, limb or sight it shall not be liable
for loss of time arising ant of the same acc.ident. In the event that
a single accidcnt enuscs mnltiple Josses in any combination of life, limb
or sight the Association s liability is limited to the greatest single loss
sustained." In Commission s Exhibit No. 17 , immediateJy follo,ying
the la.nguage above qnoted , respondent states:

'" * * Tbe sum of $10 000 is payable for death or loss of hands, feet 01' sight
of both eyes by accidental means; lesser amounts for loss of one hand or one
foot or sight of one eye.

One eould readily assume that H-S a result of an accident a man might
1ie in the hospital for ma.ny wee,ks while physicians and surgeons were



202 FEDERAL TRADE CO IMISSIO:N DECISIOXS

Initial Decision 61 P.

endeavoring to save one or his eyes and two of his hands. In the

a.dvertisement under question read in normal unqualified language in
the iull context or the ac1vertismnent, such a. person , in becoming in-
sll'red as a, result of reading said advertisement, might well believe, that
he would be entitled to his total disability pay plus $10 000 for the loss
of his hands and an a.dditional amount for the loss of his eye should
SllCh injuries ultimately occur. The fact is that the $10 000 :/01' the

loss of his hands would be all he could recover. That the illustration
is an extreme one does not vitiate its force.

In the third category of alleged fa.lse, misleading, and deceptive

statements , respondent advertisecl (Commission s Exhibit i'T O. 17) :

All kin(ls of sickness arc co,ered, exccpting: only y('nereal eli.scasE's anc1
alcoholism. E,en bend dise8se , cancer, tuberculosis amI 11ernia arising. after
t.be first year s membersbip arc included.

This statement is faJse , misleacEng, a.nel deceptive as respondent Ul1-
equivocably represents "all kinds of sickness are covereeF ,yith the
sale excBptions of venereal diseases and alcoholism. T' he "orc1 ';

while it clearly clefers respondent s liability for one. year aJter the
eertificate is issued for the four affictioTls thcre, in referred to , does ern-

phasize hy \Hty of snch fonr illustrations that "all kinds of sickness arB
covGrcd. " This statement

, "

excepting only venereal diseases and aJco-

holism" is unequivocal and positive, but as hereinbefore pointed out
respondent.' s certificates expressly provide for sickness benefits but
upon the payment of any such loss all 01 respondent' s liability for any
further or other claims arising fr0J11 the same cause shall cease. Re-
cnrrence of the same sickness will not be compensated nor will the in-
sured rece.ive benefits if the cause of his sickness is tracea,ble to a
conelition -which existed prior to 01' -within thirty days from the eJfechve
date of his certifieatc. This is true ,;dwther or not. such pre-existing
condition was known t.o t110 insured when he made application but
,yhich he fraudulently concea.led. 1Vhile claims llflde on the basis of
a pre-existing illness unknown to the cla.imant might be paid lmder
respondent' s libeTal e1a111s practices , this is entirely a matter of elis-

eret.ioll ,,'ith respondent' s boanl of cliredors a.nel not a cont.ractual
right 011 the part. of the policyholder.

In the fourth category of a.l1egec1 false, misleHcling, and deceptive
advertising, respondent, in stating its surgicaJ benefits (Commission
Exhibit O. 18) after rec.iLing, " Yon get up to $5 200 for each clis-
abling accident

" "

You get up 1.0 $2 600 for eaeh disabling- i11ness

and "Accident protection inclucles $10 000 eleath be.nefit " further rep-
resents: "You get up to S580 in I-Iospital & Surgical Benefits. In
addition to an other benefits , you are paid for each injury or illness
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certa.jn alternative daily benefits for hospital 1'00111 or registered nurse
at home "plus as much as S150 for a surgical operation.:' Respondent
has ma.de a similar statement in Commission s Exhibit No. 20. Such
sta.tements are fnIse , misleading, and deceptive because they definitely
create the impression that in the event the policyholder undergoes

surgery for any conditioll , the actual cost of sllch operation will be
paid for by respondent under the celtifieate up to the amount of $150.
But t.o the contrary, respondent's certificates providing for surgical
operations conta.in a schedule of fixed maximum fees for various
classes or operations. Of 87 operat.ions listed in this schedule, only
14 operations or classes thereof ,yould pay the actual surgical expense
of a.n insured up to $150. The remaining 73 operations , respectively,
range in amount from $10 to $100. The figures refer to double pro-
tect.ion poEcies , the schedule in the single protection policies being
fees of onJy one-half of the amounts listed in the double protection
certiI-cate schedulpB.

It is unnecessary to cite the numerous decisions of the Commission
which have condemned language similar to that employed by respond-
ent in each of the four foregoing categories. Therefore. t.he
use of such ialse: misleading, and deceptive statements n11(l

representations by the respondent in its public advertising: with refer-
ence to the terms and condit.ions of its accident : heaJth , and hospitali-
zation insurance certificates or policies , has had a tendency and capae.
ity to mislea,d and deceive a substantial portion of the purchasing
public to whom the said advertisements are direeted int.o believing
erroneously that such staternent.s and representations ,yere t,rne. That
such statements a.nd representations induced a substantial portion of
the pure-hasing public to obtain a considerable number of said policies
by reason of belief in said advertising may be infe-rred from the fact
that during the period in question , despite substantial losses of mem-
bers due to death, withdrawa.ls, and cancellations , the membership
actually increased. (See Hesponc1ent.:s Exhibit 7- AspreviousJy
stated , it is whoJly imnlfl-t,e.rin.l that the Commission has nut produced
any of t.hese llew members, some 34 000 in nurnbex , to testify that they
have been deceived or defrauded by respondent. Such acts and prac-
tices are all to the prejudice and injury of the public and constitute
unfa,ir a,nel deceptive acts nd practiees by respondent in commerce
within the meaning of the Federal Trade Commission Act.

R.esponc1ent has urged the defense of abandonment, in substance

contending that., beca,use of ehanges in the ew York statutes govern-
ing all insurance companies in that State and reguJations and require-
ments of the K ew York Department of Insurance implementjng such
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new statutes, dUl ng the pendency of this litigation it has been re-
quired "hy force of law" to change a1l of its certificates and now issues
an entirely new series of certificates. The statutory changes referred
to are the adoption by New York of what respondent refers to as new
Standard Provisions but which are genem1ly referred to in the insur-
ance industry as the "Uniform Provisions" adopted or in the course of
adoption by nearly all of the States due to their approval by the N 
tional Association of Insurance Commissioners in J nne, 1950 , and
recommended to replace the "Standard Provisions" Jaws in order to
bring back greater uniformity in such matters and to modernize such

provisions. The new certificates of respondent are not in evidence nor
is any of its advertising relating to the same. It may be properly
assumed , however, that the redra.fting of the certificates by respondent
to conform to the new Nc, York statutes and regulations has not re-
sulted in any material change in the coverages , exclusions, exceptions
limitations, and reductions provided in such certificates as distin-
guished from those at. bar. There is nothing therefore, in the record
on which a finding of a good-faith change in respondent's advertising
methods and practices can be inferred. 1\loreover respondent at all
6nws has objected, and still objects , to the jurisdiction of the Federal
Trade Commission over it personally and over the subject matter of
the proceeding. Under snch circumstances , the Commission has thus
far uniformly refused to dismiss any of jts proceedings against hea.lth
and accident insurers on the grounds of abandonment. See cases cited
on pages 25 and 26 of the initial decision in Life InsuTance Company
of AmeTico DockctKo. 6247 , filed 1ay 15 , 1957.

Respondent, in substance, contends that. it is a nonprofit corpora-
tion and therefore , not subject. to the Federal Trade Commission Act.
Similar contentions have. been adversely disposed of by the courts.
See Chamber of Commerce of AIi"nea)'olis v. C. (C. A. 8 , 1926),
13 F. 2cl 673: Nationallla' lles8 11fg1"s Ass". v. C. (C. A. 6
1920), 268 F. 705; and Qu.ality BaIters of Al1w1'ica, et al. v. 

(C.C.A. 1 , 19'10), 114 F. 2d 393. But here respondent corporation
cannot even claim to be a non-profit association or company. The very
aet under wh1ch it is incorporated provides that. any cooperative. life
and accident insurance company, where its excess admitted assets over
reserves peTmit may apportion and distribute them RS dividends to
the members if the New Yark Superintendent of Insurance approves
sneh excesses being derived from savings on mortalit.y or other gains
and " from underwriting profits" (Book 27 Jlc!(hmey s Oonsolidated
Lwws of J. no Y O1'h.' : Annotated Arti de D- B sec. 243). The many
authorities and reflsons cited or stated and referred to in the inter-
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locutory order herein , filed June 9 , 1955 , rejecting the suggestion of
respondent' s immunity from the Commission s jurisdiction because

of its alleged non-proJit corporate character, for brevity, are hereby
made a part of this initinl decision by reference.

The general objection of respondent to the jurisdiction of this Com-
mission over the subject matter by reason of respondent's interpreta.-'
tion of Public Law 15 , 79th Congress, has been fully covered by
authorities and references in the interlocutory order overruling motion
to dismiss for lack of jurisdiction , med herein on May 23 , 1955 , which
also for brevity is made a part hereof by reference. Since the date
of that order, the 0011111i881011 in a long series of decisions has upheld
its own jurisdiction over direct mail order companies such as respond-
ent , which employ no agents. In these cases t.he jurisdictional ques-
tion, in its substantial essence, is identical with the one raised by
respondent here. See cases cited on page 26 of initial decision in Life
Insurance Cmnpany of Ame1'ica , supra.
The respondent, during the pcriod in question , did business through-

out the entire United States in very substantial volume by mail. Its
income from the premiums received were substantial1y in excess of

000 000 in each of the years 1953 and 1954. Its advertising litera-
ture and its subsequent sale and distribution of its accident , health
and hospitalization certificates in a constant stream of commerce, all
from the State of New York, and particularly from its home offce in
Utica where all tho advertising originates , a110nnts to a substantial
course of t.rade in commerce, as Hcommerce" is defined in the Federal
Trade Commission Act hetween and among each and all of the several
States of the United States. Respondent's substantial interstate com-
merce between its home offce and the Dominion of Canada is not
involved herein.

espondellt' s position , in substance , is that there can be no general
public interest or jurisdiction on the part of the Fedeml Trade Com-
mission over the subject matter of the proceeding because all of it
activities are centered in ew York State and the Insnrance Depart-
ment of that State has full and complete jurisdiction over its activities
everywhere to the exclusIon of any public interest 01' jnrisdiction , and
action by the Federal Trade Commission. In substance, respondent'
position is that the Department of Insurance of the State of New
York can and lms amply protected the interests of all the peopJe of the
United Stottes with respect to respondent's advertising matter dis-
seminated thronghout the Nation. The witnesses called by respond-
ent who were members of the offcial staff of the Department of
lnsurance of the State of -N e\v York by t.heir testimony, however, com-
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pletely refute such contention by respondent. Theil' evic1enee points
np the inability of insurance commissioners other t.han that of the

domiciliary state to regulate IHa.il order insurers 1yhich arc not li-
censed in their respective jurisdictions. 1'11e "itness, Joseph A. Ost.er
Associate Attorney of the e'Y York State Insurance Department in
chtLrge of the Legal Bureau and \Tho tnkes care of disciplinary actions
a,gainst licensees and gives .legal addce to '" nrlOUS members of the De-
partment. in connection with their duties, admitteel that the :KelT York
Stnte Insurance Department "as utterly pOlYt:rless to regulate sllch a
company which was not licensed by it, and that the only thing t.hat
could be (lolle would be. to take the mnttcr up as one of comity with t.he
commissioner having authority oyer such a foreign cOlnpany. lIe
testified os fol1mys (R 623) :

Q. ?\T , sir. "what ,, auld you do if you received a complaint from a l'eSidcllt
of the S1"ale of l'e,v York in which he stnted that he had been misled by ailver/is.
iIlg sellt from a llail oHler company located in California?

A. I would ban, to first ask you whetbel' that company is licensed in tIle
State of Xew York.

Q. It is not.
A. ,Yc cannot do an ,thing against a company as such since it is not under our

jurisdiction. If he 1ms bccn misled by adyertising" we ,yould write to him and
suggest that he cOllmunicate ,'lith the superintenclent of his state. If tbe matter
is of suffcient weight the matter would be brought to the attention of tlw lleputy
or t.he Superintendr:nt himself who may conceiYf1bly ,vrite such fl letter to the
CommissJoner of the other state.

The wit.ness, Sa.J1ucl J-L Dorf Principa1 Examincr in charge find
the Chief of the Complaint Bureau of the );e,,, York State lnsnrance
DepflTtment , testified similarly (E. (iOt) :

Mr. Dorf, a few years IlgO , OTIe of the clistinguisbeclmembers of your Depart-
ment, :.1r. Gf'ol'ge Kline. 'wrote a mUllOgrnph .un lnflil order companies which I
read several times. Nmv, assuming that a cumpany, say from Delaware or
Indiana or 'Vest Virginia , doing a mail order business into the State of New
Yurk doesn t pay claims or cJaims "ith no coycrage. How cloes your Claims
Department handle that '!

A. I assume the company is not authorized.
Q. Xot licensed in the State of :\Tew York.
A. As a matter of fact. we can t do very much beeause if solicitatioD is made

from a point outside of the State it doesn t. corne under our jurisdiction.

From the testimony of the seyera.l Department of Insurance wit-
nesse:c , it is quite 8yident that the State of Xe,y York did not lw\- , up
to the time of the hearing at least , any systern whereby the a.dvertis-
ing of insurers licensed in the State 01 Xew York ,yas examined prior
to its publicatioll. It ,va.s only after n. persoll ha.d procured a. policy
and then made a complaint to the Department that mT action could
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be taken. ,Yhilc there is no evidence that any complaint had been
received by such Department concerning any of respondent' s advertis-
ing, it is quite apparent that the policy of New York State ,, ith re-

spect to regulating uclvertising is one of locking the barn after the
horse is st.olen. ,Villiam C. Gould , Chief Insurance Exarniner of the
Property Burean of the Now York St.ate Insurance Department
charged with the responsibility of supcl'vislng, 1ll10ng other things
the one cooperative accident and health corporation existing in rhe
State, which is the respondent here , testified (R. 561-562) that the
examiner in the Department had t.he duty of rEading, nnnlyz1ug,
studying, and criticizing the advertisement of insurance policies but
there is not-I should state this to you-requirement for prior ap-

prova.l of these advertisements. " ,Vhen asked by the examiner:
It is only when the examincrs go and look into claims and files of the COll-

pany anrl fin(l something wrong that the atlention of the Department is (!rawn
SlJeeifital1y to it , to you , and all to tlw Superintendent, if neces,o:ar:v, antI other
authorites?
he ans,\yered:

That is correct. AmI as you know, 'Te 1mT!: tlJe rerjuiremcnts tbat "-e haTC
referred to in t.he statnte and specific l'egulatiollS dealiJJg 'Tith aclvprti."emcnls in
tbe fielrl of H'CjclCllt and sickness coverage , ,,,bieb was euueted to be effective
as of May 1st of this yellr , \1.1ic11 was i'ormalized for tlle procedure of tlw Depart-
ment.

Q. "nn that 1'erl1li1'(" in the future, all insurance ad,ertiSE'rs in 1be field to sub-
mit ill ilrlnmce UJei1' acl,-ertising material '

A. It may well do tbat , your 1101101', hut that is a matter tlwt rests ,"Vitll the
discretim), as you well described in our recess , we l)a'-e a personnel j)robJem from
tbat standpoint 'There it ,vould impose a tremendous impact of work of prior
appro'. aL And that is a matter that the Snpf'rintendent has under adyisement.

Q. The aclministratiyc details of how far the Departmellt can go and wbat it
can get clolle ,,,ill clcpelHl all a lot of in-Court factors not 'settled yet , such as per-
sonnel find budget?

A. Yes, and what the Superintendent in IllS o;YD business dictates as a pro
t:crlnre to be followed.

lIe further teshikd that even with respect to claims , the Depart-
IDent had no authority to compel the payment but eould only use the
art of persuasion (N. 5D7-398). Mr. Dod further testified (H. 598) :

Q. r\ow , sir. :I'OU mentioned that any compauy is permitted to suumit their ad-
vertising fur your approval.

A. If they want to.
Q. In other ,yords , there is nothing that requires them to do it., is that correct?
A. Not to onr b1Heall , anyWay.
Q. Is there allY bureau which requires the prior submission of adverUsements?
A. Well , maybe the Property Bureau in connection witll their inyestigation

or examination of tbe company.
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This evidence was surprising to the hearing examiner because he

had always assumed that t.he Department or Insurance of the Empire
State, with the largest number of employees and the largest appro-
priation for sueh a department of any of the States of the Union and
which has taken the leadership in so many matters of constructive
benefit to the public, wouJd at least have some systematic method of
preventing the dissemination or false, misleading, and deceptive ad-
vertising by the insurers which it licensed. There is no evidence
however, that such prior a.ffrmative approval has ever been required
despite the fact that since July 1 , 19'18 , the New York State Depart-
ment of Insurance has hnel all the pmver granted to it which might
be necessary to regulate such matters. It was on that date that the
Governor approved Article IX D of the Insurance Law, which had
for its express purpose the regulating or trade practices in the busi-
ness or insurance in accordance with the intent or Congress in enacting
Public Law 15. In such Act (Book '27 l11cJ(inney 8 Consolidated

La.,"s of New Yor7c , A.nnotated section '274), it is expressly provided:
The superintendent shall have power to examine and investigate into the affairg
of every perSall rngaged in the business of insurance in this state in order to de-
termine whether such persall has been or is engaged in any unfair method of
competiton or in HllY unfair or deceptive act or practice prohiLJited by section
two hundred seventy-two of this act'" 

Nearly ten years have passed since New York adopted the said act,
but apparentJy nothing has been done to date , and the Federal Trade
Commission has been obliged to step into this void and regulate such
business or insurance to the extcnt that such business is not regulated

by State Law " as ordained in the proviso of Section '2(b) of Public
Law 15. If the State of Kew York with its vast resources and its
immense Insurance Department cannot and does not regulate the un-
fair or deceptive acts or practices of insurers who owe their very cor
porate life to it , it can scarcely be expected that the lesser States ill
the constellation of the Union can accompJish anything by simiJar
acts and pmvers. "The proof of the pudding is in the eating thereof
an old adage, is certainly applicable here. ew York has let its own
CorfJorate child rreely advertise throughout the Union in ways which
are fully capable of deceiving the public. If there is any basis for any
jurisdiction at. all by the Federal Trade Commission under PubJic Law

, it must be in a case like this. Otherwise the said proviso in that
Act is utterly meaningless. This hearing examiner cannot presume
that Congress so intended by the use of the language which it employed
in applying the Federal Trade Commission Act "to the business of
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insurance to the extent that such business is not regulated by State

Law.
The large volume of respondent's business clearly establishes the ele-

ment of public interest in this proceeding. 'While respondent has made
many other contentions throughout the record and in the proposed
findings of its counsel, the forcgoing cover all the material matters

involved herein , and this decision wil not be unduly lengthened by a
point-by-point discussion of the others.

Upon tho findings of fact hereinbefore made, the hearing examiner
hereby makes the following cOllclus ons of law:

1. The acts and practices of the respondent, incorporated nnder the
laws of New York, under the original title of The Commercial Trav-
.elers J\ntual Accident Association of America, which title was short-
ened by amendment to its present form of The Commercial Travelers
Mut.ual Accident Association on :\fay 22 , 1053 , hereinbefore found to
be false, misleading, and deceptive, are an to the prejudice and injury
of the public and constitute unfair and deceptive acts or practices in
commerce within the intent and mea.ning of the Federal Trade Com-
mission Act.

2. Respondent being a corporation within the intent and meaning of
t.he Federal Trade Commission Act and having been duly served wit.h
process and made general appearance herein, the Commission has juris-
diction over the person of the respondent.

3. The Federal Trade Commission has jurdisdiction over all of said
corporate respondent's acts and practices which have been hereinbefore
found to be false, misleading, and deceptive.
4. The public interest in the proceeding is clear, specific, and

substantial.
Upon the foregoing findings of fae( and conclusions of law , the

following order is here-by entered:

ORDER

It is ordered That. the respondent, The Commercial TraveJers
l\1uLual Accident Association , a corporation, and its offcers, agents
representatives and employees , directly or through any corporate or
other device, in connection with the offering for sale, sale and distribu-
tion in commerce , as "commerce" is defined in the Fedral Trade Com-
mission Act, of any accident, health, hospital or surgical insurance

policy or certificate, do forthwith cease and desist from representing,
directly or by implication:

1. That any such policy or certificate may be continued in
effect by the insured upon payment of stipulated premiums
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indefinitely or for any stated period of time , unless full disclosure
of any other provision 01' condition of termination as to the
insured contained in such insurance certificate is made con
spicuouslY1 prominently, and in suffciently close conjunction with
the repreceatations as win funy relieve it of an capacity to
deceive.

2. That any such policy or certificate provides for the payment
of any special benefits in addition to other specified benefits unless

sneh is the fact.
3. That any s\lch policy or certificate provides for the payment

of any specified beneiits indemnifying the insured in cases 
accident or sickness generally or in any or all cases of accident or
sickness unless snch is the fact.

4. That any such poJicy or certificate win pay in full or up to
any specified amount for any medical , surgical, or hospital
servl ce un less such is the fact.

5. The extent or duration either of any coverage or of Uly bene-
fits payable uncleI' the terms of any such policy or certificate unless
a statement of all the conditions , exceptions , restrictions , reduc-
tions and limitations affecting the indemnification actually pro-

vided by such certificate relating to such coverage or benefits is
set forth conspicuously, prominently, clearly, and in suffciently
close conjunction with the representations as will fully relieve it
of all capacity to deceive.

OnDER DlS:1I1SSING THE CO:\U'LAINT

This matter having come before the Commission upon respondent's

appeal from the hearing examiner s initial dt cision, and the Com-
mission having suspended action thereon pending final judicial
disposition of a related matter; and

The Commission now having reviewed the record in this matter and
having determined that the evidence relates to practices too remote in
point of time to support the order contained in the initial decision and
tha t for this reason the complaint herein should be dismissed:

1 t i8 ordered That respondent's appeal be, and it hereby is , granted.
It is fU'Jthcj' oi'dererl Thflt the complaint in this proceeding be , and

it hereby is , dismissed without prejudice , however, to the right of the
Commission to i sue it new compJaint or to take such further or other
action against the respondent at any tille in the future as mflY be

\vfll'rantec1 by the then existing circumstances.
Commissioner laclntyre, not participating.
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Complaint

IN THE .Till TTER OF

GL;ARA. TEE RESERVE LIFE INSURAXCE COMPANY OF
IMOKD ET AL.

OlWER ETC. , IN REGARD TO Tl-IE ALLEGED VIOLATION OF THE FEDEK\L TRADE

COMMISSION AC'l'

Docket 6243. Complaint, Oct. 14, lD5-'- DecilJion , JulV , 196B

Order dismissing without prejuuicc-the evidence relating to practices too
remote in point of time to support the l'ecomilemled order-complaint
charging a Hammond, Ind. , insurance company with false adY€l'tising.

COllPL UNT

Pursuant to the provisions of the Fec1era 1 Trade Commission Act
as that Act is applicable to the business of insurance under the provi-
sions of Public Law 15 , 79th Congress (U. , Title 15 , Se:os. 1011
to 1015 , inclusive), and by virtue of the authority vested in it by said
Act, the Federal Trade Commission , having reason to believe that the
Guarantee Reserve Life Insurance Company 01 I-Iammonc1 a corpo-

ration , sometimes hereinafter referred to as respondent corporation
and Ben tTaffe

, .

Jerome F. Kutnk and Eugene Jnffe , individually and
as offi.cers of respondent corporation , sometimes hereinafter referred
to as individual respondents , have violated the provisions of said
Act, and it appearing to the Commission that a proceecling by it in
respect thereof would be in the public interest hereby issues its C011-

plaint stating its charges in that respect as follows:
PARAGRAPU 1. Hespondent Guarantee Reserve Life Insurance Com-

pany of I-Iammond is a corporation organized , existing and doing
business under a,nel by virtue of the la\vs of the State of Indiana, with
its offce and principal place of business Jocated at 128 State Street
Hammoncl , Ind.

PAR. 2. .Respondents Ben Jaffe , J crome F. rCutak and Eugene J atfe
are President, VieD President a,nel Secretary, respecti'iely, of the
respondent corporation and as such direct, dOluinate and control the
acts and practices of respondent cOl'poration at all times herein men-
tioned, The business address of each of the aforesa.id individual
respondents is 128 State Street, IIammond , Ind,

PAR. 3, Hespondents are no\\ , and for more than two years last. past
haTe been , engageel as insurers in tbe business of Insnr nce in CCJ1-

merce, as collmerce" is de,fined in the Federal Trade Commission
Act b , entering' into insurance contracts with insureds located in
varions States of t.he lJnitecl States other than the State of Indiana


