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Ix Tae MATTER OF
FORSTER MFG. CO.,,INC,,ET AL,

OEDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC 2 (&)
OF THE CLAYTON ACT

Docket 7207, Complaint, July 23, 1958*—Decision, Mar. 18, 1963

Order requiring a Farmington, Maine, manufacturer of some 25 woodenware
products—inecluding meat skewers, ice cream spoons, and clothespins—
which it sold to chainstores, meat packing plants, and other users as well as
to many independent wholesalers, to cease violating Sec. 2(a) of the Clay-
ton Act by selling its products to some purchasers at lower prices than it
sold them to competing buyers.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof, and hereinafter more
particularly designated and deseribed, have been since February 1,

*Reported as amended June 30, 1959,
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1955, and are now violating the provisions of subsection (a) of Section
9 of the Clayton Act, as amended by the Robinson-Patman Act,
(U.S.C. Title 15, Sec. 13), hereby issues its complaint, stating its
charges with respect thereto as follows:

Paracrapa 1. Forster Mfg. Co., Inc., hereinafter referred to as
respondent corporation, is a corporation organized, existing and doing
business under the laws of the State of Maine, with its principal office
and place of business located at 79 Main Street, Farmington, Maine.

Par. 2. Respondent Theodore R. Hodgkins is an individual who is
president, a director and the majority stockholder of respondent cor-
poration, with his principal office and place of business located at 79
Main Street, Farmington, Maine. He is responsible for the acts and
practices herein alleged to be unlawful.

Par. 3. For a number of years in the past, respondent corporation
has been, and now is, the dominant manufacturer and nationwide seller
of a line of about 25 products made out of wood consisting of clothes-
pins, toothpicks, eating utensils, ice cream sticks, skewers and similar
products, hereinafter referred to as “woodenware products.” Net
sales of woodenware products by the respondent during 1957 exceeded
$6.7 million dollars and net sales of skewers in 1957 were $221,835.

Par. 4. Respondent corporation sells its woodenware products
directly to many chainstores, meat packing plants and other users of
its products and also to many independent wholesalers which resell
such products to all types of stores, packing plants and other users.

Par. 5. Respondent corporation is now, and for many years past,
has been engaged in commerce as defined in the Clayton Act in that
it ships woodenware products from the state of manufacture to pur-
chasers located in other States of the United States and, in so doing,
is also in competition with other manufacturers and sellers of similar
products and with resellers of its own products.

Pazr. 6. Respondent corporation, in the course and conduct of its
business is now, and since February 1, 1955, has been, in each of several
trade areas, directly or indirectly discriminating in price between
purchasers of its woodenware products of like grade and quality by
selling such products at higher prices to some purchasers than it
sells them to various favored purchasers, many of the favored pur-
chasers being in competition with nonfavored purchasers.

Specific woodenware products with respect to which such discrimi-
nations have occurred are: meat skewers, toothpicks, clothespins,
tongue depressors, ice cream sticks, spoons, cocktail forks and cocktail
spears.* ,

Par. 7. Wooden meat skewers constitute a substantial part of the

*Paragraph added by amendment of June 30, 1959.
749-537—6T 55
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corporate respondent’s business and are sold by it directly to meat
packing plants and chainstores owning their own packing plants
and also to wholesalers which resell them to similar stores, packing
plants and other users competitively engaged with each other. Dur-
ing the period covered by this complaint respondent corporation has
been the dominant manufacturer and seller of wooden meat skewers
in the United States, there being only two other small manufacturers.
Presently, respondent corporation manufactures about 90% of the
skewers sold in the United States. Prior to March 1, 1956, one of
the competitive manufacturers did not engage extensively in the sale
of skewers and other woodenware products on the open market, but
supplied 80% of its production of woodenware products to respondent
corporation in the form of meat skewers. '

Par. 8. During the period February 1, 1955, through March 17,
1958, respondent corporation sold skewers at various delivered prices
in different areas of the United States, all of which prices were dis-
criminatory in that respondent corporation charged some customers
higher prices than the prices it charged to their competitors in the
same areas for skewers of like grade and quality. Respondent corpo-
ration also discriminated in prices because it sold skewers of like grade
and quality at lower net delivered prices to meat packers which either
own stock in, control or are members of an organization named Manu-
facturers Co-operative Association, Inc., of Chicago, Illinois, which
meat packers are in competition with respondent corporation’s non-
favored meat packer customers paying higher delivered prices to
respondent corporation for skewers of like grade and quality in the
same areas of the country. Respondent corporation accomplishes this
particular discrimination by treating Manufacturers Co-operative
Association, Inc., as an independent wholesaler and granting to it
the usual wholesaler’s discount in connection with the sales of skewers
delivered directly to its meat packer owners or members. For ex-
ample, the tabulation below shows respondent corporation’s various
discriminatory delivered prices for customers in the Chicago, Illinois,
area on one type of skewer (#1001) at its unit price per case.

List price Manufactﬁrers
Period in which list prices were {paid by non- | Cooperative | Armour & Wilson Safeway
in effect favored direct | Association Cudahy & A&P
purchasers]
Feb. 1, 1955-June 7, 1956 _ $10. 00 $9. 50 $9.3 $10.00 $9. 68
June 8, 1956-Dec. 31, 1956__ 8.00 7.60 8. 00 8.00 7.68
Jan. 2, 1956-Feb. 13, 1957__ 6. 90 6. 56 6.90 6. 90 6.90
Feb. 14, 1957-Sept. 4, 1957_ 8. 50 18.08 6. 90 8. 50 8.50
Sept. 4, 1957-Mar. 17, 1958 8. 50 7.20 6. 90 8. 50 8.50

1.87.20 after 3/21/57.
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Par. 9. Respondent corporation’s said prices which became effective
January 2, 1957, and September 4, 1957, were below its cost of manu-
facture and sale.

Par. 10. The effect of respondent corporation’s aforesaid discrimi-
nations in price between these different purchasers of its said products
may be substantially to lessen, injure, destroy, or prevent competition
between respondent corporation and competing manufacturers and
sellers of said products, between and among respondent corporation’s
favored and nonfavored customers, and between and among customers
of respondent corporation’s favored and nonfavored customers; or
tend to create a monopoly in the lines of commerce in which respondent
and its favored purchasers are engaged. The effect of respondent
corporation’s discriminations in price in the sale of meat skewers has
resulted in a tendency toward monopoly in the respondent corpora-
tion in the manufacture and sale of wooden meat skewers. An addi-
tional effect of the discriminatory pricing practices of respondent
corporation, as alleged herein, is that the competitor referred to in
Paragraph 7 above, which formerly supplied skewers to respondent
and which also sold skewers and other woodenware products on the
open market, has been forced out of the woodenware products manu-
facturing business altogether by respondent corporation.

Par. 11. The foregoing acts and practices of the respondents violate
Section 2(a) of the Clayton Act, as amended by the Robinson-Patman
Act (U.S.C. Title 15, Sec. 13).

Mr.John F. McCarty for the Commission.

Mr. Richard A. T'ilden, of New York, N.Y., for individual respond-
ent; and Mr. Joseph B. Campbell, of Augusta, Maine, for corporate
respondent.

Inrtrian Decision By Evererr F. Havcrart, HEArRiNg ExaMINER
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"PRELIMINARY STATEMENT

The Commiission, on July 28, 1958, issued a complaint against the
respondents charging the corporate respondent with discriminating
in price between purchasers of its woodenware products of like grade
and quality by selling such products at higher prices to some pur-
chasers than it sells said products to various favored purchasers, many
of the favored purchasers being in competition with unfavored pur-
chasers in violation of Section 2(a) of the Clayton Act as amended.
The individual respondent Hodgkins is alleged to be responsible for
the acts and practices alleged to be unlawful.

The original complaint lists wooden meat skewers and “other wood-
enware products”, consisting of clothespins, toothpicks, eating utensils
and ice cream sticks as the products involved in the proceeding. Itis
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alleged in Paragraph 7 of the complaint that during the period cov-
ered by the complaint respondent corporation had been the dominant
manufacturer and seller of wooden meat skewers in the United States
and, at the time of the issuance of the complaint, manufactured about
90% of the skewers sold in the United States. It is further alleged in
this connection that prior to March 1, 1956, one of the respondents’
competitors supplied 80% of its production of woodenware products
in the form of meat skewers, ,

It is specifically charged in Paragraph 8 that during the period
from February 1, 1955, through March 17, 1958, respondent sold
skewers at various delivered prices in different areas of the United
States to meat packers and also to wholesalers who resold them to
stores and small packing plants and other users competitively engaged
with each other, all of which prices were discriminatory in that re-
spondent corporation charged some customers higher prices than the
prices it charged to their competitors in the same areas for skewers
of like grade and quality. As an example of such discrimination, it
was specifically alleged that respondent corporation discriminated
in prices by selling skewers of like grade and quality at lower net
delivered prices to meat packers which either owned stock in, con-
trolled or were members of the Manufacturers Cooperative Associa-
tion, Inc., of Chicago, Illinois, when said packers were in competition
with nonfavored meat packer customers who paid said respondent
higher delivered prices for skewers of like grade and quality in the
same areas of the country. This, it is alleged, is accomplished by
granting to said Manufacturers Cooperative Association, Inc., the
usual wholesalers discount on skewers sold to it but delivered to its
meat packer owners or members.

In Paragraph 9 it is alleged that the prices at which respondent sold
its said skewers were in some instances below cost of manufacture and
sale.

It is alleged in Paragraph 10 that the effect of the aforesaid dis-
criminations in price may be to substantially lessen, injure or de-
stroy competition between respondent corporation and competing man-
ufacturers and sellers of said products also between and among
respondent corporation’s favored and nonfavored customers. It isalso
alleged that the effect of said discrimination was to tend to create a
monopoly in the lines of commerce in which respondent corporation
and its favored purchasers were engaged in the manufacture and
sale of wooden meat skewers and further, that a competitor who had,
prior to March 1, 1956, been a principal supplier of respondent cor-
poration, had been forced out of the woodenware products manu-
facturing business.
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On June 30, 1959, after some testimony had been taken in the case
before the original hearing examiner, the complaint was amended
(upon motion of counsel in support of the complaint) by insert-
ing at the end of paragraph six thereof, as follows:

Specific woodenware products with respect to which such disecriminations have
occurred are: meat skewers, toothpicks, clothespins, tongue depressors, ice cream
sticks, spoons, cocktail forks and coclktail spears. ’

Respondents denied the material allegations of the complaint with
respect to the discrimination and the effect of same, except that it
was admitted by respondent corporation that it sold wooden meat
skewers to meat packers, chainstores, and wholesalers; that it sold
such skewers to the Manufacturers Cooperative Association, Inc., as
an independent wholesaler and granted to it the usual wholesaler’s
discount. The answer of respondent Hodgkins was to the same gen-
eral effect.

" Respondent corporation, in answer to the amended complaint, af-
firmatively stated that

any price charged by it to purchasers of its woodenware which was lower than
the price it charged to other purchasers of its woodenware of like grade and
qualities was either made in good faith to meet an equally low price of a com-
petitor or represents a differential in price which makes only due allowance
for differences in the cost of manufacture, sale or delivery resulting from the
differing methods and quantities in which such woodenware was to such pur-
chaser sold.

Respondent Hodgkins made a similar answer to the amended com-
plaint.

Further testimony was taken in support of the allegations of the
complaint, as amended, during the Year 1959. Counsel in support of
the complaint rested his case-in-chief on December 3, 1959, and re-
spondents were given until February 1, 1960, to file motions to strike
and Commission’s counsel was given until March 1, 1960, to answer
said motions.

On March 1, 1960, counsel for the respondents filed their motion
to dismiss and alternative motion to strike certain portions of the
record. On March 81, 1960, counsel in support of the complaint filed
his reply to respondents’ motion to dismiss and to strike. On May 17,
1960, the hearing examiner entered his order denying in part respond-
ents’ motion to dismiss and alternative motion to strike. This order
denied said motion with respect to the allegations of the complaint
“(1) relating to Ice Cream Sticks as to the primary level of competi-
tion and the secondary level of competition; (2) relating to Clothes-
pins as to the primary level only; (3) relating to Spoons as to the pri-
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mary level only; and (4) relating to Skewers as to the primary level
only.” It was further ordered that ruling on that portion of said
motion relating to cocktail forks, toothpicks, and tongue blades be
reserved until the conclusion of the case and that no evidence would
be received in opposition to the allegations of the complaint as to
said items. '

Thereafter, testimony was taken in opposition to the allegations
of the complaint beginning in July 1960, and continuing in October
1960. On November 1, 1960, an adjournment was taken sine die with
10 days’ notice, principally to give an opportunity for counsel for the
respondents to make an investigation to determine whether or not it
would be necessary to present further testimony. The examiner re-
tired on December 2, 1960, and returned to the Commission on May 1,
1961 to complete this and two other cases. Further testimony was
then taken in opposition to the allegations of the complaint during
May, June, and August 1961. On August 23, 1961, counsel for re-
spondents rested their case-in-chief. Surrebuttal testimony was taken
in Washington, D.C., on September 29, 1961, at which time adjourn-
ment was taken to reconvene on notice from the examiner, based upon
information he was to receive from counsel in support of the complaint
by October 13,1961, as to whether he desired to take further testimony.
If no further testimony was taken, counsel were given until Novem-
ber 20, 1961, to file their proposed findings. On October 12, 1961, .
counsel for the Commission and counsel for respondents entered into
a stipulation of certain facts, which was received in evidence by the
examiner on October 20, 1961. On November 13, 1961, upon motion
of counsel for respondents agreed to by counsel for the Commission,
an order was entered by the hearing examiner for good cause shown
extending the time for filing proposed findings to December 22, 1961.

Oral argument was had upon the proposed findings on January
93, 1962, at which time counsel in support of the complaint opposed
counsel for respondents’ motion to dismiss the allegations of the com-
plaint relating to cocktail forks, toothpicks, and tongue blades, which
motion had been renewed by counsel for respondents at the time of the
filing of proposed findings. Pursuant to the ruling of the hearing
examiner on May 17, 1960, no testimony was presented by counsel
for the respondents in opposition to these allegations of the complaint
as amended.

Consideration has been given to the proposed findings and all the re-
liable probative and substantial evidence in the record upon all ma-
terial issues of fact, law or discretion. Each of those proposed
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findings which has been accepted has been in substance incorporated
into this initial decision. All proposed findings not so incorporated
are hereby rejected.

The hearing examiner, being of the opinion that the allegations of
the complaint as amended with respect to some of the items of wooden-
ware products manufactured and sold by respondents have been proven
by substantial and reliable evidence, and that the Commission should
take remedial action with respect thereto, appropriate findings as to
the facts and conclusions are hereinafter set forth.

FINDINGS AS TO THE FACTS

I. Description of Respondents

1. Respondent, Forster Mfg. Co., Inc., sometimes hereinafter re-
ferred to as “Forster”, is a corporation organized, existing, and doing
business under and by virtue of the laws of the State of Maine, with
its principal office and place of business located at 79 Main Street,
Farmington, Maine. Respondent corporation is now, and has been
for many years, engaged in the business of manufacturing and selling
a line of woodenware products, including meat skewers, clothespins,
ice cream sticks, tongue depressors, toothpicks, and ice cream wooden
spoons. The total sales of said woodenware products by respondent
during the year 1957 exceeded $6,000,000.

2. Respondent corporation sells its said woodenware products di-
rectly to chainstores, large packing plants and dairy companies and
to independent wholesalers who resell such products to all types of
retail stores, small packing plants, small ice cream plants, and other
users. Said respondent corporation ships said woodenware products
from the State of manufacture to purchasers thereof located in other
States of the United States, and in so doing is in competition with
other manufacturers and wholesalers of similar products and with
resellers of its own products.

3. Individual respondent Theodore R. Hodgkins is the majority
stockholder of respondent corporation and is its President and a Di-
rector, and is primarily responsible for the acts and practices found to
be unlawful in this proceeding.

II. As to Round Clothespins

1. The Price Discrimination

In the course and conduct of its said business, respondent corpora-
tion in July and August 1957 sold its World Fair brand of round
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clothespins in the city of Pittsburgh, Pennsylvania, and surrounding
metropolitan area at discriminatory prices to 17 of its customers in
that area by furnishing one case of clothespins free with each 10
cases purchased by such customers.

Forster had been selling round clothespins in the Pittsburgh, Penn-
sylvania, area for a number of years, and had approximately 70% of
the total sales of that product in that area. Its principal domestic
competitor there at that time was the Diamond Gardner Corporation
with factories in Maine. Another smaller manufacturer of round
clothespins, Penley Bros. of Paris, Maine, attempted to sell its product
for the first time to the trade in the Pittsburgh area in May and June
of 1957 through a broker at prices which were identical with prices
charged by respondent. It was successful in making one sale of 10
cases in May to the Irwin Wholesale Grocery Company in Irwin,
Pennsylvania, and furnished said customer with one case of clothes-
pins as salesmen’s samples. Also on June 4, 1957, Penley sold 80
cases of round clothespins to Fayette Feed Company of Charleroi,
Pennsylvania, a wholesaler, furnishing 8 cases of samples, and on
June 24, 1957, Penley sold 20 cases to Louis Caplan Grocery Company
of Embridge, Pennsylvania, 2 cases being given free to this retail
dealer, but not as samples, as this was a retail dealer. One other sale of
round clothespins was made by Penley to a customer in the Pittsburgh
area in July, one in August, and another in September 1957, but in
making such sales Penley did not furnish any free cases of clothes-
pins. In fact, Penley turned down an offer from Louis Caplan with
a 10% “off-list” on July 29, 1957 (CX 831). On August 1, 1957, the
Penley broker notified Penley that the main competition in the terri-
tory was offering one case free with 10 (CX 332).

Forster sold clothespins in the Pittsburgh area through the National
Brokerage Company, which reported to sales officials of Forster, in a
letter dated June 28, 1957, that Penley was offering one case free with
10, following which Forster’s sales official in charge of clothespins
made a trip to Pittsburgh on or about July 10, 1957, and conferred
with the broker and visited a number of customers. Some
of these customers informed him that Forster’s prices were out of
line, and that competitors were offering one case free with
10, but only one customer mentioned Penley as the competitor. The
record does not indicate that this customer was ever called upon
by the Penley broker. As a result of the information obtained,
Torster’s official in charge of clothespins authorized the Pittsburgh
broker to furnish one case free in sales of round clothespins to all
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customers in the Pittsburgh area. This arrangement was confirmed
by letter to the broker dated July 12, 1957. Thereafter, respondent
went after business aggressively and made sales to 17 of its
customers, allowing one case of round clothespins free with every 10
cases sold. A total of 198 cases of round clothespins were given away
in that manner.

2. The Effect of the Price Discrimination

The effect of the aforesaid discriminatory low price by Forster to
the 17 customers in the Pittsburgh area may be substantially to lessen
competition and to create a monopoly in the sale of round clothespins
in the Pittsburgh metropolitan area in that one competitor, Penley,
was unable to make substantial sales during July and August and the
remainder of the year 1957. Also, the volume of sales of round clothes-
pins of another competitor, Diamond Gardner Corporation, substan-
tially declined in 1957 partly because some of its customers had
purchased from Forster their season’s supply during July and August
at the discriminatory prices. Forster was thereby able to maintain
its dominant position in the Pittsburgh area.

3. The Price Discrimination Not Made in Good Faith to Meet Low
Price of Competition

The furnishing of one case of clothespins free with every 10 sold by
Forster, as hereinbefore described, was not made in good faith to
meet “an equally low price” of a competitor. It is admitted by the
representative of the National Brokerage Company, who testified in
this case, as well as Forster’s official in charge of clothespin sales, that
the offer of one case free with 10 sold, was made regardless of whether
the particular customer had or had not received any specific offer from
Penley or anyone else. Forster’s sales official and the Pittsburgh
broker “concluded” that the Penley offer was available to all respond-
ent’s customers in the Pittsburgh market area, but they could not
identify anyone who had told them so, although they had been “led
to believe” so by one customer. This is not sufficient evidence of a
competitive low price quotation to justify the respondent corporation
to take the discriminatory action it did in this instance by furnishing
one case free with every 10 sold throughout the Pittsburgh market
area.

III. Asto Wooden Ice Cream Spoons

1. The Price Discrimination

Respondent corporation, in the course and conduct of its business,
sold wrapped 8" wooden ice cream spoons, No. 112, in strips of 12,
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to a large consumer of such product, namely, the Sealtest Southern
Dairies Division of National Dairy Products Corporation (sometimes
hereinafter referred to as “Sealtest”), at lower prices than it sold
wrapped wooden ice cream spoons of like grade and quality to the
Melvern Fussell Ice Cream Company in the Washington, D.C., metro-
politan area and the Richmond and Norfolk, Virginia, metropolitan
areas during the 1958 season, beginning on or about January 1, 1958.
During that time, Forster sold its said wooden ice cream spoons to
Sealtest in the Washington, D.C., Richmond and Norfolk, Virginia,
areas at 714 % discount off the list price. Said discount was in addi-
tion to the usual quantity discounts granted to all customers. During
the same time, it sold the same product at full list price to the Melvern
Fussell Ice Cream Company, a competitor of Sealtest in the same areas.

Forster also sold similar wooden spoons to Pet Dairy Products
Company for use in the southeastern part of the United States, includ-
ing the metropolitan areas of Chattanooga and Greenville, Tennessee;
Charlotte, North Carolina; and Birmingham and Union Spring, Ala-
bama, at prices lower than it sold said product to local ice cream man-
ufacturing companies located in those areas during the 1958 season
beginning on or about January 1, 1958. During said period of time,
Forster sold its said product to Pet delivered in said areas at 5% plus
5% discount off the list price. Said discounts were in addition to the
usual quantity discounts to all customers. During the same period
of time, it sold to competing ice cream plants in said areas at full list
price.

2. The Effect of the Price Discrimination

The effect of said discriminatory prices may be substantially to
lessen competition or to tend to create a monopoly in the sale of flat
3" wooden ice cream spoons by the respondent corporation in the
southeastern part of the United States. The purchasing agent of
the Pet Dairy Products Company switched his 1958 purchases of said
products from a competitor, Oval Wood Dish Corporation (sometimes
referred to herein as “OWD?”), to Forster because of the lower price
Forster made in negotiations which took place in December 1957.
The business thus lost by OWD was approximately 6% of that
company’s total annual sales of wooden ice cream spoons.

The Oval Wood Dish Corporation has its factories in Tupper Lake
and Potsdam, New York. Ithad been selling wooden ice cream spoons
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to the Pet Dairy Products Company (sometimes hereinafter referred
to as “Pet”) since World War II, 1941, and to the National Dairy
Products Corporation since about 1933. As was customary, in the
fall of 1957, OWD entered into a contract with the Pet Dairy Prod-
ucts Company which has its main office in Johnson City, Tennessee,
for Pet’s 1958 requirements of wooden ice cream spoons. On Novem-
ber 14, 1957, OWD received three purchase orders from Pet with
shipping dates in 1958, part of the shipments to go to Greenville,
Tennessee, another to Charlotte, North Carolina, and a third one to
Richmond, Virginia. The shipments to Charlotte, North Carolina,
and Greenville, Tennessee, were at the price of $1.20 per thousand less
4%—5%—2% which gave a net price of $1.07 per thousand. The
shipment to Richmond, Virginia, was billed at $1.17 per thousand less
4%—5%—2%, or a net price of $1.05 per thousand (CX 262, 263, and
264). On November 19, 1957, OWD, in a letter to Pet, acknowledged
the receipt of the orders (CX 265). On December 5, 1957, Forster,
in a letter to Pet Dairy Products Company, made a special price on the
Pet requirements of wooden ice cream spoons in Zones 2 and 3, which
included most of the southeastern part of the United States, the basic
price in Zone 3 covering shipments to Charlotte, North Carolina, and
Greenville, Tennessee, at $1.20 per thousand less 4%—5%—5%, or a
net price of $1.04 per thousand, and in Zone 2 covering shipments to
Richmond and Norfolk, Virginia, at a list price of $1.17 per thousand
less 4%—5%—5%, or a net cost of $1.02 per thousand. These prices
did not include a 2% discount for cash. On December 11, 1957, Pet
sent a telegram to OWD cancelling the three orders hereinbefore men-
tioned to Greenville, Tennessee ; Charlotte, North Carolina ; and Rich-
mond, Virginia (CX 266). On December 20, 1957, OWD acknowl-
edged said telegram and the cancellation of the orders with the
following comment: ’

Naturally, we feel quite disturbed over the cancellation of these orders after
they have been received, booked and partly produced and I know that ybu can
sympathize with our thinking. After continually serving a good customer, like
yourselves, for over ten years, we most certainly hate to lose the business to cut
price competition. (CX 267)

The following table illustrates the results of the price reduction on
wooden spoons by Forster in December 1957 :
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PET DAIRY PRODUCTS COMPANY

Purchases of Three Inch Wooden Spoons from Forster Manufacturing Co. and Oval
Wood Dish Corp. for the Years 1957 and 1958 in Charlotte, N.C., Rickmond, Va.,
and Greenville, Tenn. :

1957
Quantity (in M) Net amount Average net cost per M
Forster | Ovalwood | Forster | Ovalwood | Forster | Ovalwood
Charlotte, N.C_ . .- _|-ccoao-- 5,022 |oo__._ $5, 563 |- ___. 1. 108
Richmond, Va__ oo |ocemaoo- 3,013 |- 3,383 |ccccao- 1. 123
Greenville, Tenn._____|-ccnamax 5,519 |-oooo_-- 6,133 |- 1. 111
________ 18, 554 |---__|$15,079 |-c.....| 1.113

1958
Quantity (in M) Net amount Average net cost per M

Forster | Ovalwood | Forster | Ovalwood | Forster | Ovalwood

Charlotte, N.C_._.___ 4,027 oo $4,101 .o __-._ 0 1.019 |_______
Richmond, Va_.._..___ 5,084 | ._____ 4,999 |- L9938 |-
Greenville, Tenn______ 4, 027 1, 501 4,103 | $1, 694 1. 019 1. 129

13,088 | 1,501 ($13,203 | $1,694 | 1.009 1. 129

Source CX 284-285.

Primary line injury was also sustained by Mulco Products, Inc.
(sometimes hereinafter referred to as “Mulco”), which had thereto-
fore sold wooden ice cream spoons to Sealtest. Mulco was forced to
meet the discriminatory low price of Forster, having been told by the
purchasing agent of Sealtest to “get his house in order”, and that his
price was out of line. Mulco reduced its price, although not to the
low price at which Forster was selling to Sealtest, and was able thereby
to maintain a portion of the business at the lower price in 1957. Dur-
ing the 1958 season, Mulco continued to sell at $1.14 per M, whereas
the respondent sold said product at $1.08 per M. During the year
1958, Mulco sales in the Washington, D.C., and Norfolk and Rich-
mond, Virginia, areas were substantially reduced from the preceding
year, whereas the Forster sales far exceeded the Mulco sales in those
two areas where Forster sold at discriminatory prices. The follow-
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ing table sets forth the decline in the volume of sales sustained by
Muleco in the 1958 season compared with the 1957 season in the cities
directly involved, as hereinbefore described (CX 276):

1957 1958
Norfolk - -- 1,820,160 875, 520
Richmond o .. 967, 680 449, 280
Washington 3, 803, 840 511, 920
Birmingham e 1,774,080 714, 240

3. The Price Discrimination Not Made in Good Faith to Meet Low
~ Price of Competition

The said price discriminations hereinbefore found in the sale of

wooden ice cream spoons by Forster were not made in good faith to
meet an equally low price of a competitor. The record contains no
evidence to support such a defense. In fact, it contains a stipulation
that certain testimony offered by counsel for the respondents with
respect to the competitive conditions in the industry at the time the
sales were made by Forster at the discriminatory low prices in 1958
hereinbefore described were not offered as a meeting-competition
justification under Section 2(b) of the Clayton Act, and shall not be
considered for that purpose. It was stipulated further that (Tr.
3277) :
The basic purpose of the offer—aside from what I just stated—is on the issue
of injury to competition * * * Basically, the argument is that we are entitled
to show the competitive situation which existed at or about the time the lower
offers were made to Pet and Sealtest, and the reasons why these offers had to be
made.

The record contains considerable evidence admitted over objections
of counsel for the Commission set forth in respondents’ proposed find-
ings tending to show a price war was on during 1957 and 1958 in-
volving other manufacturers of wooden ice cream spoons and other
ice cream companies as to which no finding is made as it is not con-
sidered to be relevant to the issues in this case.

IV. As to Skewers

1. The Price Discrimination

Respondent corporation was by far the largest distributor of
wooden meat skewers for use by meat packers and retail dealers in
meat throughout the United States at the time the complaint was
issued. Meat skewers are usually made in four sizes, the most popu-
lar being 11/64"’x414’" (described as No. 1001 in the Forster price
list). Other sizes are 84"/x8"” (described as No. 1031) ; 14,"'x5%4"" (de-
seribed as No. 1016) ; and 34”'x10”" (described as No. 1033). For a
number of years, Forster had its skewers manufactured by Farming-



FORSTER MFG. CO., INC., ET AL. 867
852 i Initial Decision

ton Dowel Products Company (sometimes hereinafter referred to as
“Farmington™) following the destruction of its own skewer factory
by fire in 1947. Forster sold these skewers directly to large meat
packers and through brokers to small packers and paper jobbers.
Farmington at that time was a proprietorship established many years
before, owned by a man named Clyde Barrows, who sold out to Mr.
Herbert D. Norton who worked for Mr. Barrows and who organized
the business into a corporation in September 1952, and continued
to supply skewers to Forster. Mr. Herbert D. Norton, because of
illness, was succeeded in the operation of the business by his son,
Mr. Richard T. Norton, who took over in 1954. The arrangement
between Farmington and Forster was continued without any formal
agreement after Mr. Norton took over the business of Farmington.
At the time of the takeover, it is estimated that 70% of the Farming-
ton sales was to Forster. This percentage varied and was continu-
ously reduced thereafter. One important direct sale customer of
Farmington for skewers at that time was a large meat packer,
Swift & Company. ‘

Relations between Forster and Farmington became strained follow-
ing a letter from Forster to Farmington in May 1954, reducing the
price to Farmington on skewers ostensibly to meet competition. Dur-
ing the period of time from 1954 until February 1958 when Farming-
ton finally went out of business in order to make up for loss of sales
to Forster, it sought to sell skewers to the trade through brokers and
other woodenware manufacturers who sold principally to small pack-
ers, paper companies, and other distributors and users. Beginning
in February 1955 when Farmington’s inventory of lumber was at its
peak, the cancellation of orders for 3,000 cases of skewers and the loss
of an order for another item, known as “Apple Sticks”, usually placed
each year by Forster in the summer, resulted in a loss of 20% of the
volume of business by Farmington and it was compelled to seek to
sell more of its products through brokers. These brokers were located
generally in Boston, New York, Chicago, and one in Los Angeles, Cali-
fornia. They were instructed to and generally sold the Farmington
skewers at list prices furnished them by Farmington except where
they had to meet the competition of Forster. In the summer of 1955
and the spring of 1956, respondent Hodgkins complained to Mr. Rich-
ard Norton of Farmington that these brokers had been selling the
Farmington skewers at discounts from the list, and he demanded that
Farmington discontinue selling skewers through the brokers and
threatened that, if it did not, he (Hodgkins) would cut the price 20%
to the trade, which he did on June 8, 1956, after making further com-
plaints to Mr. Norton about the low prices quoted by the brokers
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selling Farmington skewers. Farmington continued to sell at list
prices through its brokers until September 1956, when it cut its prices,
and in retaliation Forster issued a price list on January 2, 1957, to all
of its accounts, cutting the price drastically and substantially below
the Farmington prices. This price cut remained in effect until Feb-
ruary 14, 1957, when Forster discontinued the low price and increased
the prices on all of its sizes, which increase remained in effect generally
throughout the remainder of the year, except for certain instances
which will be hereinafter discussed.

Mr. Hodgkins complained particularly of the activities of Lion Beef
of New York City, also known as Lion Packaging Products Co., Inc.,
and S. G. Nullet, Inc. Lion sold principally to meat packers and Nullet
sold principally to paper jobbers. There was received in evidence
a tabulation of sales of this firm “off-list” for the period 1955 to 1956
(RX 151 A-B), subject to being connected up by testimony that some
representative of Forster had tried to sell these various concerns and
was compelled to cut their prices because of the Nullet prices (Tr.
9568). This was never done so no consideration should be given this
exhibit. Furthermore, respondents’ proposed finding 190 based on
this exhibit is rejected. Another exhibit (RX 159 A-U), being in-
voices showing sales “off-list” by Lion to MCA, from March 28 to
May 24, 1956, has little probative value on the issue of price discrimi-
nation in 1956 because all the transactions were previous to June 8,
1956, when Forster made the 20% cut in skewer prices across the
board—no discrimination was involved.

Mrs. Alma Nullet, who testified for the Nullet Company, insisted
Nullet always followed the Forster price list and was authorized by
Farmington to only meet the Forster prices. Nullet’s sales of skewers
declined from approximately $15419 in 1957 to $2,162 in 1958 (Tr.
9574). Mrs. Nullet attributed the decline in sales of skewers from
1957 to 1958 to the lack of a supplier (Tr. 2602-2603), Farmington
Dowel having gone out of business.

During the years 1956 and 1957, Forster sold skewers of like grade
and quality to Armour & Company at prices lower than to competing
smaller packers, as follows: ‘

(1) 1956—4 sales below list totalling 28 cases (CX 40).

(2) 1957—41 sales below list totalling 698 cases (CX 40, CX 114, CX 191, RX
150).

(3) 19582—21 sales below list totalling 289 cases (CX 40, CX 114, CX 191).

For illustration, reference is made to the prices at which skewer No.
1001 was sold by Forster to Armour & Company, and to other packers
in the Chicago area. To Armour, in May 1956, the price per case
was $9.30; in July 1956, $7.80 and $7.70; from January to August
1957, $6.90. Forster sales of the same skewers to Kroger Company
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from February 1957, to February 1958, per case, was $3.50; to Pfaelzer
Bros. Co. from February 1957, to January 1958, per case, was $8.50;
and to Fred Oppenheimer Co. in October 1957, per case, was $8.50.

The Forster price quotations given in the foregoing paragraph are
typical of the price discriminations, inasmuch as the $6.90 price per
case to Armour in January 1957 was a delivered price at any point
east of Denver in the United States.

Respondent, corporation sold all sizes of its skewers to the Manu-
facturers Cooperative Association (sometimes hereinafter referred to
as “MCA?”), which is a cooperative buying agency for a number of -
small meat packers, with its principal office in Chicago, Illinois. Re-
spondent corporation, during the years 1956, 1957 and 1958, sold said
skewers to the MCA at 5% less than it charged other packers located
in the same areas as members of the MCA.

The following tabular statement sets forth the volume of T orster
sales of skewers to the MCA :

(1) 1956—2 sales each for 1 case at 5% off list (CX 38).

(2) 1957—141 sales 59 below list totalling 1,493 cases (CX 38, CX 77, CX 194,
CX 300).

(3) 1958—24 sales below list totalling 203 cases of which 8 sales totalling 161
cases were made at list less 59 (CX 38, CX 194).

Respondent corporation sold a full line of its skewers to Phil Hant-
over, Inc., of Kansas City, Missouri, at 5% less off-list, similar to the
discount made to MCA and for the same purpose. Phil Hantover,
Inc., does a distributing business to the meat packing trade through
the Middle West, Southwest and Northwest, covering approximately
29 States in its operation, and it is in competition in the sale of skewers
with respondent corporation, MCA, and several jobbers buying from
other manufacturers. The following tabular statement sets forth the
volume of Forster sales at discriminatory prices to Phil Hantover,
Inec.:

(1) 1956—22 sales at 5% off list totalling 139 cases (CX 39).

(2) 1957—18 sales at 5% off list totalling 381 cases (CX 39, CX 192).

(8) 1958—5 sales at 59 off list totalling 187 cases (CX 39, CX 192).

" The sales of skewers to other small packers in the same areas in all
instances were at higher prices. For example, Forster sales to the
Superior Packing Company in Kansas City, Missouri-Kansas, of
skewer No. 1001 were at $8.50 per case in August and December 1957,
and also to the Burnett Meat Company in the same territory during
the period from May 1957 to Febru'u’y 1958.

Respondent corporation in 1957 also made substantial sales of
similar sizes of skewers to the following packers at list prices without
discounts, other than usual quantity discounts, at the same time it was
selling to Armour & Company, MCA and Phil Hantover, Inc., as here-

749-537—67——56
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inbefore indicated : Wilson & Company in several cities, Pfaelzer Bros.
Co., Hubbard Packing Company, Cee Bee Packing Company, H.
Graver Company, Wimp Packing Co., Siegel-Weller Packing Co., all
in Chicago, Illinois, American Packing Company, Royal Packing
Company and Union Packing Company in St. Louis, Missouri, and
Kansas City Dressed Beef Co., Central Packing Company and Burnett
Meat Co. in Kansas City, Missouri-Kansas.

Respondent corporation in 1958 also sold skewer No. 1001 to
Enterprise, Inc., of Dallas, Texas, at a price lower than it sold this
size skewer to other customers in the Texas area. In this instance,
the granting of the discount was for the avowed purpose of obtaining
a customer from one of respondent corporation’s competitors, the
Morgan Lumber Company of Jackson, Tennessee. The following is
an excerpt from a letter, dated May 22, 1958, from Forster’s sales
manager to a salesman (RX 3-G):

I was glad to hear that Enterprise, Dallas, now looks on us favorably. Attached
is a copy of the current price list issued by the Morgan Lumber Company of
Jackson, Tennessee. You will note that their prices on hickory skewers are much
higher than our prices on white birch skewers. However, on their gumwood
skewers, which are available at times and are weaker and inferior to our white
birch skewers, the price of $.80/M f.o.b. Jackson may be slightly less on a
delivered basis than our published price. If this is a factor and you are unable
to satisfy the customer on paying the slight difference in price for a better skewer,
we shall be glad to consider meeting the price of $.80/M f.o.b. Jackson,
Tennessee.

Subsequently, an order was taken for the No. 1001 skewer on this basis
from Enterprise, Inc.

2. The Effect of the Price Discrimination

The effect of the discriminations in price made by respondent cor-
poration in the sale of skewers to Armour & Company, MCA, Phil
Hantover, Inc., as hereinbefore described and set forth, may be sub-
stantially to lessen competition or to create a monopoly in the sale of
skewers or to injure, destroy or prevent competition with the
respondent corporation by other skewer manufacturers or distributors.

In 1957, there were seven manufacturers or sellers of skewers in the
United States, of which only Forster and Farmington manufactured a
full Iine of all sizes of skewers. Hardwood Products Company, a
woodenware manufacturer located at Guilford, Maine, manufactured
three small sizes of skewers. Its factory was destroyed by fire in
1958. Most of its sales were to paper jobbers through brokers.
Skewers were a small part of the business of Hardwood Products, but
they handled them to complete their line of woodenware products.
Another manufacturer was the Morgan Lumber Company of Jackson,
Tennessee, which made two small sizes of skewers and was one of the
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suppliers of Armour & Company in 1957 and 1958. Diamond Gardner
Corporation made two small sizes of skewers, one of which cor-
reésponded to Forster’'s No. 1001. Another small manufacturer of
skewers was Chester Ranger of Canton, Maine, who was a very minor
factor in the industry until Farmington went out of business, when its
sales increased quite substantially in 1958. For instance, Chester
Ranger’s sales of the most popular size, 114,”" x 414, No. 1001 in the
Forster line, in 1957 were approximately 1,500,000 whereas in 1958
it had increased to 23,197,500 (CX 185). It went out of business
during that year. :

Farmington did not start to sell to Armour & Company direct until
August 1956, and from September to December 1956, its sales increased
until during the month of December 1956, its sales to Armour & Com-
pany exceeded those of Forster. However, because of the drastic price
cut by Forster in January 1957, Farmington made no sales to Armour
in that month. During the year 1957, the total sales by Farmington to
Armour amounted to $4,113, and by Forster, $14,804. Forster had
been and still was the principal source of supply of skewers to Armour.
The following table indicates the relative percentage of the suppliers
of Armour during the years 1957, 1958 and 1959 :

Skewer Purchases by Armour & Co., 1957-591

1057 1958 1959
Forster - _ - e . $14,804.00 | $17,289.00 | $22,245. 00
Farmington_ - . ___________.._____ 4,111.16 | - 195. 07 None
Morgan_ - - 5,471. 00 5,726. 00 4, 895. 00

1 Wood Specialty Co. (Britton) and Collins Distributing Company are not considered because the tran-
script indicates that Britton and Collins were doing an insignificant amount of business in 1957 (Tr. 2003
and 2208; Tr. 1263-4; RX 160; RX 161).

Sources: Testimony of Armour’s Purchasing Agent, Betz (Tr. 2008-9) and CX 318, except for Farming-
ton’s figures which are from RX 16.

Another small distributor of skewers in 1957 and 1958 was the Solon
Manufacturing Company of Solon, Maine, which manufactured a
limited number of woodenware items. This firm did not manufacture
skewers, but during 1957 and 1958 bought from Farmington and
Chester Ranger, and in 1959 was buying from Forster. The total
sales of this firm in 1957, in three sizes, including the popular 114, x
414" size, were approximately 300 cases, or a value of approximately
$4,000. _

Mulco Products, a woodenware manufacturer with a plant located
at Milford, Delaware, and Indian Head, Maryland, during 1957 pur-
chased skewers from Farmington and resold them, along with their
other woodenware products, to round out their line. Since the Spring
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of 1958, it has been buying skewers from the Wallace Corporation
which is now affiliated with Forster. During 1957 and 1958, it sold
skewers principally to paper jobbers, who resold them to confectioners
and other dealers. This company apparently abided by the Farming-
ton price list when it sold skewers purchased from Farmington.

There is some evidence in the record to the effect that at the time
Forster sold skewers at $6.90 per case beginning in January and
throughout 1957, such sales were below cost. The competitors of
Forster could not meet such low prices and stay in business. One
official of Diamond Gardner, a competitor of Forster, testified that its
volume of sales of skewers declined in all sizes in 1957 and 1958 due
to its inability to meet the cut prices of Forster and make a profit (Tr.
1054-56). This decline is illustrated in the following table (CX
188 D-F):

Diamond Gardner Skewer Sales

Units in thousands

Size . ) " 1956 1957 1958
477 x 1164 el 12,610 10,290 7, 580
54’ X 15165 oo 4, 808 4,712 3,256
All other. L .- 16, 576 15, 626 11, 301
Total 33,994 30,628 22,137

Certainly, the low prices at which Forster sold its skewers during the
3-week period from January 2, 1957, to February 14, 1957, were below
cost and such prices had an injurious effect upon the business of its
competitors. However, such low prices were not diseriminatory prices,
in that Forster quoted those prices throughout the territory east of
Denver. Counsel in support of the complaint contend that this price
cut, as well as the price cut of June 8, 1956, which was also throughout
the same territory, were evidence of a predatory intent on the part
of Forster toward Farmington, and indicate a tendency to monopoly
on the part of Forster. While it is recognized that these two price
cuts were very effective in obtaining business for Forster and are evi-
dence of predatory intent on its part, it is not necessary to rely upon
such evidence. There is sufficient evidence found in the discriminatory
prices quoted to large customers, such as Armour, MC4, and Hant-
over, during 1957 particularly to meet the requirements of Section 2 (a)
of the Clayton Act as to adverse effect upon competition. Even though
it cannot be concluded that the discriminatory prices were the only
cause of the demise of Farmington, the finding is made that such
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discriminatory prices were a contributing cause. The Farmington
Dowel Company closed its doors in February 1958, after sustaining
a loss for the 6-month period ending March 81, 1957, of $17,000 (CX
98-L) ; a total loss for the year ending October 1, 1957, of approxi-
mately $21,000 (CX 99-C) and a loss of $9,097.94 for the 4-month
period ending January 31, 1958 (CX 102-C). The total deficit, as of
January 31, 1958, in the Farmington surplus account amounted to
approximately $29,000 (CX 102-C). Farmington’s total assets at that
time were approximately $32,000 and current liabilities of approxi-
mately $43,000 (CX 102-B). :

The total skewer sales of Farmington in the fiscal year ending Sep-
tember 30, 1953, amounted to approximately $209,000; in 1954,
$244,000 (CX 95-C) ; in 1955, $228,000 (CX 95-D) ; in 1956, $217,000
(CX 97-D) and in 1957, $150,000 (CX 98-D). In the calendar year
1954, the volume of sales by Farmington to Forster was approximately
$138,000; in 1955, $99,000; in 1956, $33,000 (CX 110-A) ; no sales in
succeeding years (CX 111-A).

Further evidence of a “tendency toward monopoly” by respondents
in the skewer market is apparent from Forster’s predominant position
in that market in 1957. During that year, Forster’s sales of some
159,438,000 skewers (CX 94 and CX 1) were more than the total sales
of all the other five skewer manufacturers in the country in the aggre-
gate and represented more than twice the sales of Farmington, its
principal competitor (62,000,000) (CX 113, Tr. 1249-1250), which
company and at least one other competitor, C. H. Ranger, Inc., have
since gone out of business. Forster’s second largest competitor, Dia-
mond Gardner Corporation, with total sales of 30,628,000 skewers in
1957 (CX 188-E), represented less than one-fifth the number of skew-
ers sold by Forster during that year, and the combined sales of the
three other competitive manufacturers of skewers were even less (CX
185; CX 173; Tr.2053).

Forster’s competitive position improved substantially after Farm-
ington went out of business in February 1958. First, it was able to
take over the Swift and Solon accounts. Second, it was able to ad-
vance the price of all sizes of skewers in March 1958, a sample of such
advance is set forth in the following table:

Comparison of Skewer Prices in ZoneI (CX 8 A~D & CX 9 A-D)

Size September 1957 March 1958

1001 - - - —_— -—-$820 $ 8.90
1016 —— - 14. 50 15. 00
1031 - - 8. 90 9.10

1088 - - - -— 820 8.31
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Third, total Forster sales of skewers of all sizes increased substan-
tially (CX 94) :

From 1957— Total of 159,438,000
To 1958—Total of 171,481,000

8. The Price Discrimination Not Made to Meet a Low Price of a
Competitor

(a) As to Sales to Armour & Co. It is contended by counsel for
respondents that the below-list sales of size No. 1001 skewer by Forster
to Armour & Company in 1956 and 1957 were made in good faith to
meet lower prices offered by one of Forster’s competitors. For in-
stance, it is claimed that the Forster price of $9.80 to Armour in May
1956, was granted to meet a lower offer by a small competitor, Wood
Specialty Company of a price of $8.40, on April 2, 1956, and sales at
that price on May 15, May 18 and May 22, 1956. ‘There is no evidence,
however, that this offer of Wood Specialty Company, which is in evi-
dence as Respondent’s Exhibit No. 26, was known to Forster. Nor is
there any evidence to indicate that the sales made at the $8.40 price
in May 1956, were known to Forster at the time that the lower price
was quoted to Armour.

With respect to the remainder of the year 1956, Mr. Richards, Sales
Manager for Forster in an interoffice memorandum to one of the
Forster salesmen on October 24, 1956, referring to a conversation the
salesman had with Mr. Betz, Purchasing Agent for Armour & Co.,
with respect to prices of skewers stated :

* * * T haven't heard of any better prices than ours on skewers generally.
I believe that Farmington Dowel Products is quoting an East and West Zone
price which was the old East and West Zone price which we had less a 20%
discount. As compared with our current prices based on each warehouse area,
this gives them a higher price in most markets with a slight price advantage in
a few of the markets in the extreme west end of the East Zone. Perhaps
that was what Mr. Betz was referring to that our prices were out of line at
some points. We will definitely maintain competitive prices but have to have
something a little more tangible to work on before we could give them any-
thing definite on it. * * * (CX 79)

In a rough draft of a memorandum prepared by the witness
Richards in December 1956, he recorded prices on three sizes of skew-
ers in principal cities where deliveries were made on sales to Armour
& Co., comparing price quotations of Farmington and Forster in three
zones, the East Zone, Central Zone, and West Zone and another zone
marked “Revised 2”.

There is set forth below a reproduction of a portion of this memo-
randum relating to Item No. 1001, which was the principal size sold
to Armour & Co. (CX 81-C).
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Forster
Less
#1001 F.D.P. 20%
Now Ret;ised Or
38 Oklahoma City_ ... 1.04 | 0.83 | 0.82 | 0.82 | East Zone
) 0. 80
2 Omaha . oo . 1.00 .80 .82 .80 | Central
0.83
2 Cedar Rapids, Towa________.__.. 1. 00 .80 .82 . 80
4 Los Angeles. ..o ... 1.10 . 88 .90 .88 | West 0. 88
2 Albert Lea, Minn.___ . ________. 1. 00 .80 | .82 .80
2 Memphis, Tenn________.____.__. 1.00| .8 | .78 .78
2 Xansas City, Moo oo 1. 00 . 80 . 82 .80

It will be noted from the foregoing tabulation that Farmington’s
prices were higher than Forster’s prices in some places; lower in
others, and the same in others. By way of explanation of the prep-
aration of this exhibit, Mr. Richards testified that Armour & Co., had
indicated lower prices had been quoted by competitors and that as
a result, Armour & Co., would buy less from Forster. Based upon the
foregoing evidence the finding is made that Forster was not justified
from a competitive standpoint in putting into effect its drastic cut of
January 2, 1957, to $0.69 in the eastern zones.

With respect to the discriminatory prices admittedly made by
Forster to Armour, beginning April 10, 1957, and continuing until
March 28, 1958, of $6.90 east of Denver and $7.50 west of Denver, it is
contended by counsel for the respondents that these prices were identi-
cal with the Forster prices in effect during the period January 2, 1957,
to February 14, 1957, and that they resulted from a letter from Forster
to Armour dated March 21, 1957, after a series of discussions between
Armour’s buyer, a Mr. Betz, and the sales representative of Forster.
An important exhibit offered by counsel for respondents to support
this contention is an original longhand memorandum (RX 15) made
by witness Betz some time prior to March 11, 1957, when he wrote his
letter to Forster (RX 14), in which he stated that the volume of busi-
ness formerly extended to Forster
will be sharply reduced because of the introduction of these new prices. As we
have mentioned in conversation and correspondence, competition is becoming very
keen, and in view of interesting offers made by your competition, we feel that
the volume of orders from Armour and Company will be considerably reduced.

According to the original memorandum, which Mr. Betz testified he
made and which was the basis for the letter just quoted from, the price
quotations originally received and recorded by him on the skewer size



876 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 62 F.T.C.

corresponding to No. 1001 in the New England States were as
follows:

Forster —___ - ——— ——-- $0.82
Mulco _- - - — .82
F. D. (Farmington Dowel) . ____.__. LT7
W. 8. (Wood Specialty) —___ — .70

A pencil line has been drawn through the Forster bid of $0.82, and
a pencil figure $0.69 put in place of it, and a pen line is drawn through
the figure $0.70 for the W. S. price, and $0.68 written in pen in place
of it. It is contended by counsel for the respondents that the Forster
bid of $0.69 per thousand or $6.90 per case on this size of skewers to
Armour & Company was to meet a lower price of $0.68 per thousand
or $6.80 per case. This contention is not accepted. It is quite ap-
parent from an examination of this exhibit that Forster’s $0.69 price
did not meet the lowest competitive price of $0.70, but was one cent
less. The witness who prepared this exhibit, Mr. Betz, testified that
it was prepared by him some time in 1957, prior to the letter written
to Forster, dated March 11, 1957 (RX 14), and that the pencil nota-
tions indicated new prices that were extended (Tr. 2033), one by
Forster and one by Wood Specialty (Tr. 2038). He testified further
that he purchased a small quantity from Wood Specialty (Tr. 2038).
The record shows that on March 4, 1957, Armour purchased No. 1001
size skewers from Wood Specialty at $0.70 per thousand on an order
dated February 20, 1957 (RX 160). The first and only purchase or-
der at $0.68 was dated May 24,1957 (RX 161). This witness also indi-
cated in his testimony that it was the low price quoted by Wood Spe-
cialty, as well as by Farmington, that prompted him to write the letter
of March 11, 1957, to Forster (Tr. 2044-5). Mr. Betz also insisted in
his testimony that he did not inform Forster of the low prices of the
competitors that he had in his possession (Tr. 2046). The record
contains a letter dated March 21, 1957, from Forster to Armour &
Company in reply to RX 14, attention of Mr. Betz (CX 316), setting
forth new prices effective the date of the letter. This is the letter that
gives the quotation of $0.69 per thousand on item No. 1001. Similar
lower quotations were made on other sizes. Mr. Betz testified that he
switched a substantial portion of his skewer business to Forster on the
basis of that letter (Tr. 2048-9). The record shows that on that date,
it was the lowest quotation Armour had received. In view of the
foregoing, the finding is made that the lower off-list price granted
to Armour & Company by Forster was not made in good faith to
meet an equally low price of a competitor.

(b) As to Sales to MCA. The principal competitor of respondent
corporation in selling skewers to the MCA was the Farmington Dovwel
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Products Company. It is contended by counsel for respondents that
the discriminatory prices at which respondent corporation sold to
MCA in 1956 were made in good faith to meet lower prices of Lion
Packaging Products Co., a broker representing Farmington. The
record contains some invoices of sales by Lion in March 1956, some of
which are at the same price as Forster sold in May 1956, and some at a
slightly lower price. However, there is no evidence in the record to
indicate that Forster was aware of the quotations or the prices at
which Lion Packaging Products Co. was selling to MCA. It appears
from other exhibits in the record that the 5% discount allowed MCA
had been allowed by Forster over a period of years, and the explana-
tion given by respondent Hodgkins in his testimony was that this
lower price was allowed to MCA because “they perform a much differ-
ent service for us than a jobber” (Tr. 105). A representative of MCA
testified that the practice of allowing a 5% discount in the purchase
of skewers from the respondent corporation had existed for a number
of years prior to 1956. -In view of this testimony, the defense that the
discounts allowed MCA were made in good faith to meet the equally
low price of a competitor is rejected.

(c) As to Sales to Phil Hantover. There is no contention in the
proposed findings that the discounts allowed to Phil Hantover, Inc.,
were made to meet an equally low price of a competitor. However,
it is contended:

78. The 5% discount off list shown by the record to have been granted to MCA

[Findiug 66, par. a(1) and (3)] and Phil Hantover (Finding 66, par. @) was in
effect a jobbing discount which was retained as profit by MCA and Phil Hantover,
Inc. (Stone 1936, Hantover 1970). ‘
In view of the foregoing, the finding is made that the lower price
granted by Forster in the 5% discount from list to Phil Hantover, Inc.,
was not made in good faith to meet an equally low price of a
competitor.

The most effective evidence in the record which defeats the claim of
good faith to meet an equally low price of a competitor of Forster as
a defense for their discriminations in price, is found in what may be
described as the predatory intent of respondents to drive Farmington
out of business, particularly during 1956 and 1957. As hereinbefore
stated, in May 1954, Forster, in a letter to Farmington, announced a
price cut in the purchase of skewers for the ostensible purpose of
meeting competition, but no comparable price cut in the sale of these
skewers by Forster took place. In the spring of 1958, respondent
Hodgkins, in telephone calls to Mr. Richard Norton of Farmington,
threatened to cut prices on all skewers if Mr. Norton did not drop the
brokers that he was selling through at that time. This threat was
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followed by a substantial cut in price (from $9.50 to $7.50 per case on
item No. 1001; CX 1, CX 3), on June 8, 1956. According to Mr.
Norton, respondent Hodgkins definitely threatened to put him out of
business if he did not drop the brokers (Tr. 486). Although this
threat is denied by respondent Hodgkins, the examiner is inclined to
believe the testimony of Mr. Norton, because of respondent Hodgkins’
evasiveness and lack of frankness in discussing the Joe Lowe transac-
tion with respect to furnishing a free carload of ice cream sticks as
hereinafter discussed. Further threats of other officials of respondent
corporation were made in December 1956, prior to the drastic cut in
the price of skewers on January 2, 1957, at which time the price of the
No. 1001 skevwer was cut from $7.50 to $6.90 per case. The evidence is
quite clear that Farmington did not meet the Forster price cut of
June 8, 1956, until September 1956, and that Farmington did not drop
its price at any time in 1957 to the low Forster price of $6.90 on that
particular item.

Additional evidence of predatory intent is also found in the two
attempts of respondent Hodglkins to purchase the business of Farming-
ton from Mr. Norton, the last in January 1958, shortly before Farm-
ington closed its doors; and also in the attempt of respondent Hodgkins
to get control of mortgages which were held on the Farmington
property by an attorney in Farmington, a Mr. Holman. Respondent
Hodgkins contacted him in an attempt to purchase the mortgages in
December 1956, and again a few months later, to see whether or not
Mr. Holman would find out from Mr, Norton if he would sell out
(Tr. 819-824).

V. Asto Chopped Ice Cream Sticks

1. The Price Discrimination

One of the products manufactured and sold by Forster is an item
used by ice cream manufacturers as part of a package sold to the pub-
lic, such as “Eskimo Pie”, “Popsickle”, etc. Forster manufactures an
item known as a “Chopped Ice Cream Stick”, which is of the proper
size and dimension to be used in automatic machines by the ice cream
manufacturers. It sells principally to distributors, who, in turn, sell
to the ice cream companies. The record contains one instance where
Forster sold its No. 307 banded ice cream sticks to a distributor, D.C.A.
Food Industries, Inc., in New York City, at a price higher than it
sold the same item to a competitor, Joe Lowe Corporation, New York
City. It appears that for the season extending from October 1957
through September 1958, Forster sold 30 carloads of these ice cream
sticks to Joe Lowe Corporation and delivered one carload free. This
amounted to 3.22% discount, in addition to the other carload discounts
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granted to Joe Lowe Corporation and other competing purchasers.
The dollar value of this additional discount was approximately $8,379
(CX 338-4).

Other manufacturers of chopped ice cream sticks also selling to
Joe Lowe Corporation were the Hardwood Products Company, Dia-
mond Gardner Corporation, and Solon Manufacturing Company.
Representatives of these manufacturers testified in this proceeding,
and each testified that other manufacturers had offered a lower price
to Joe Lowe Corporation. ‘

The respondent Hodgkins and his assistant both denied allowing
the free carload of ice cream sticks as a discount in price, insisting that
they were given to Joe Lowe Corporation to replace substandard
sticks which Forster had previously sold to Joe Lowe Corporation.
On the other hand, the purchasing agent of Joe Lowe Corporation
testified that the free carload of ice cream sticks received from Forster
had nothing to do with substandard or defective goods previously
shipped, but was strictly a price adjustment. In addition to the
chopped sticks which Joe Lowe Corporation purchased from Forster,
ITardwood, Diamond Gardner, and Solon, Joe Lowe Corporation
purchased a molded stick from Diamond Gardner which is more ex-
pensive than the chopped stick. The chopped ice cream sticks pur-
chased from Hardwood, Diamond Gardner, Solon, and Forster were
all of the same grade and quality, made of white birch, but the Solon
stick was purchased for $0.06 per thousand less than the Forster and
Hardwood price. He testified with respect to the sticks in the Fall
of 1957, as follows (Tr. 1851-52) :

In negotiating with all of the stick companies, including Forster, we agreed
on an eighty-one-cent-per-thousand price. All of the manufacturers named
agreed on an eighty-one-cent price.

*® * * * * #* *

Of course, when we wrote up the purchase order they asked if we would have
any objection if they wrote up the order at the list price at that time, ninety-
eight cents, less ten and five, which figures to 83.8 cents. We didn’t care how
they invoiced us, just as long as we paid the eighty-one cents. They agreed
to furnish us with the difference between 81 and 83.8 cents in free goods at the
end of the season, or, in some cases, at the beginning of the season.

This witness testified, and invoices support his testimony, that Hard-
wood sold chopped ice cream sticks of the size being used by Joe Lowe
Corporation at $0.81 per thousand; that they were billed at $0.98 less
10% and 5% discount and free goods equivalent to 2.8 cents to com-
pensate for the difference between $0.81 and $0.838, and that the Dia-
mond Gardner Corporaticn, another supplier, had the same arrange-
ment and they furnished the free chopped sticks in October 1958,
rather than in the spring, the free sticks amounting to 551 cases.
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2. T'he E'ffect of the Price Discrimination

The total volume of Forster banded chopped ice cream sticks sold
to Joe Lowe Corporation increased from 240,000,000 in 1957 to 310,-
000,000 in 1958; the number of such sticks sold by Solon increased
from 460,000,000 to 494,000,000 ; the Hardwood volume increased from
340,000,000 to 476,000,000; the Diamond Gardner, from 63,000,000 to
150,000,000; and the molded stick volume sold by Diamond Gardner
declined from 1,500,000,000 to 1,400,000,000 (CX 212). 1957 was the
first year that Hardwood sold ice cream sticks to Joe Lowe. In view
of the foregoing statistics, it is found that there is no tendency to
monopoly in Forster as a result of the discriminatory price to Joe
Lowe. It is also found that there is no tendency substantially to re-
strain trade in the sale of chopped ice cream sticks between Forster
and its competitors in this industry.

‘When Joe Lowe Corporation resold the sticks which it purchased, as
hereinbefore described, they were sold in a unit consisting of a thou-
sand bags with a thousand sticks. Units containing the Forster and
Hardwood sticks were sold for a higher price than the units contain-
ing the Solon sticks, and the units containing the molded sticks were
sold at a still higher price.

The D.C.A. Food Industries competes with Joe Lowe Corporation
and a number of other corporations in the sale of its units of supplies
to ice cream manufacturers to produce stick confections and which
contain as component parts the ice cream sticks. It is estimated that
the cost of the ice cream sticks was 12% of the cost of the whole unit
that was sold to the ice cream manufacturers. The price paid by this
firm to Forster for ice cream sticks did not include the extra 3% dis-
count corresponding to the free carload of ice cream sticks that Joe
Lowe Corporation received, and this extra discount of 8.29% would
be sufficient to influence the purchasing agent of D.C.A. to shift from
one source of supply to another (Tr. 990; 1026). D.C.A. bought 900
cases of ice cream sticks from Forster in 1958, delivery having been
made in May, at a price of $0.8378 per thousand (CX 187-A). On
the basis of the difference between 83.78 cents and 81 cents, or 2.7 cents
per thousand, the premium paid by D.C.A. amounted to $243. Assum-
ing further that D.C.A. paid the same price that Joe Lowe Corporation
did for its ice cream sticks, the difference of 2.7 cents per thousand
would amout to less than 8, of 1% of the selling price of the units
containing 2,000 sticks. Furthermore, a price reduction by D.C.A.
of 2.7 cents on its one thousand stick unit would not have made any
difference in price to the public and the ability of D.C.A. to compete
with Joe Lowe Corporation, according to an official of D.C.A. (Tr.
1014-1015). In view of the foregoing facts, it is found that the injury
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sustained by D.C.A. as a result of the free carload of sticks to Joe
Lowe was de minimas.

3. The Defense of Cost Justification

An attempt was made by counsel for the respondents to cost justify
the 3.229% difference in price to Joe Lowe Corporation and D.C.A.
(RX 158). The price discrimination which the exhibit seeks to justify
was in the form of the free carload of said ice cream sticks which were
shipped by respondents to the said Joe Lowe Corporation in Decem-
ber 1957 (CX 217) and which amounted to an additional discount of
approximately 8.2% over and above the other discounts granted Joe
Lowe on its purchase of the 80,000 cases of ice cream sticks. This
additional 8.2% discount amounted to $8,379, the charge which re-
spondents made to Joe Lowe for each thousand cases delivered to Joe
Lowe during that period of time (Tr. 2746-2747).

There is no evidence in the record to indicate that at the time re-
spondents granted Joe Lowe the additional discount of 3.2% it was
based on an alleged cost justification. In fact, respondents admit
that the calculations included in the exhibits which were prepared in
an attempt to cost justify the discriminatory price differential granted
Joe Lowe were not made in advance of the execution of the contract
with Joe Lowe (Tr. 2655). This fact alone raises a question as to the
validity of these exhibits and whether their ex post facto preparation
should be regarded as having been made in “good faith”.

Although respondents attempt to justify the discriminatory price
granted Joe Lowe on the basis of an advance commitment by Joe
Lowe to purchase a year’s supply of sticks and accept delivery through-
out the entire year, including their “off-season” or winter months, re-
spondents indicated that it had not been their policy to offer special
inducements for “off-season” or advance purchases. (Tr. 2706-09)

Respondents’ Exhibit 158 A-E is based largely upon hypothetical
theories and arbitrary assumptions and in some instances do not employ
sound accounting and statistical principles. Five items of cost are
claimed on which respondents contend they made savings due to
Lowe’s “off-season” purchases, namely (RX 158 D-E):

Interest e $2,051. 98
Handling — e mm 609. 90
Storage ChargesS. e 1, 930. 86
Rail car loading-.__ - - — 42. 51
INSULANCE o e 195. 33

$4, 830. 58

Even assuming that these alleged savings in cost to the respondents
are taken at their face value, which for reasons stated below they can-
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not be, respondents admit in Proposed Findings 272-278 that such
savings are substantially less than the differential in price charged
Joe Lowe and the respondents’ other customers, namely $8,379.

The principal defects in respondents’ cost study are that many of
the costs purported to have been saved by respondents were not in-
curred. For example, respondents admit that the rail car loading
charge should be excluded since no sticks were shipped by rail (Tr.
3322), and at least some of the handling and storage charges should be
excluded for the reason that the amounts shown in Respondents’ Ex-
hibit 158-E were based on charges at the Galt Block Warehouse, a
public warehouse at Portland, Maine, while some of the sticks were
shipped from other points (Tr. 3321). In fact, it is questionable if
any handling or storage charges should be included since respondents’
inventory reports indicate excess storage capacity in respondents’ own
warehouse or at its mill at Strong, Maine (Tr. 8326-7).

The largest item of claimed savings in respondents’ cost study is
$2,051.98 for interest, (RX 153-D) which is based on the hypothetical
theory that this amount of interest would have been payable on bank
loans if respondents had manufactured the sticks, warehoused them,
and delivered them to Lowe in the same ratio as sticks were delivered
to respondents’ other customers during the “off-season”. Aside from
this being an assumption based upon an assumption, it is highly ques-
tionable if this item of purported interest saving is allowable in a
cost justification study of this nature, since the Commission has al-
ready ruled in the Zhompson Products Case, 55 F.T.C. 1252 (1959)
that a return on investment is not allowable. Even if such interest
savings were held to be allowable, the amount thereof shown in Re-
spondents’ Exhibit 158-D is substantially overstated, for the reason
that respondents have based their computation on the selling price
per case ranging from $7.83 to $7.96, rather than the respondents’
admitted cost price per case of $5.50 (Tr. 2743—4) which is the maxi-
mum that could be claimed.

This same principle would apply with respect to respondents’
claimed saving on insurance, respondents having based their compu-
tation for this item on the “market value” (Tr. 2694) of $7.80 per case
rather than the cost price per case of $5.50.

It is evident from the above that even if the purported items of sav-
ings included in RX 153 A-E were allowed, they are substantially
overstated and would fail by a substantial amount to justify the dis-
criminatory price allowed their favored customer, Joe Lowe.

Respondents’ cost justification defense as evidenced by its exhibits
153 A-E is therefore rejected.
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VI. As to Toothpicks, Tongue Depressors or Blades, Cocktail Forks,
and Cocktail Spears

It will be recalled that counsel for the respondents, on March 1, 1960,
filed a motion to dismiss and an alternative motion to strike the com-
plaint, and that, on May 17, 1960, the hearing examiner reserved until
the conclusion of the case ruling on that portion of said motion relat-
ing to cocktail forks, toothpicks, and tongue blades. Neither counsel
filed proposed findings with respect to such items, but counsel for re-
spondents renewed its said motion at the time it filed its proposed find-
ings and complaint counsel opposed this motion at the time of the oral
argument. It, therefore, becomes necessary for the examiner to make
a finding with respect to these products.

A, Tongue Blades

The record contains evidence of the following sales of tongue blades:

(1) Order from Bellevue Surgical Supply Co. of Reading, Pa.,
of item 805 at $7.75 and of item 800 at $6.75 on January 28, 1958
(CX 64).

(2) Order from A. G. Verdolyack of Kalamazoo, Michigan, for
item 800 at $8.25 on February 10, 1958, less 12% (CX 65).

(3) Sale at list prices to “Detroit First Aid” and Frank W. Kerr
Co. in Detroit, Michigan, on February 24, 1958, May 5, 1958, May 29,
1958, and June 17, 1958 (CX 92).

(4) Sales at 12% discount to A. S. Verdolyack in Atlanta, Cin-
cinnati, Indianapolis, and Montgomery, Alabama (CX 92).

List prices at the time of the above sales were $9.10 for item 805 and
$8.25 for item 800 (CX 11).

There is no evidence of effect on competition at the primary level
and very little at the secondary level. It appears that only two cus-
tomers paid a lower price than to other customers, and there is nothing
to show that they were in competition with each other or with any of
Forster’s customers.

B. Cocktail Forks and Spears

The record shows only three sales of cocktail forks, as follows:

(1) Sale by Wallace to Diamond Paper Co. of New Orleans, La.,
on October 14,1958, at $5.50 less 10% (CX 199).

(2) Sale by Wallace to Diamond Paper Co. on May 17, 1958, at
$5.50 less 10% (CX 157).

(3) Sale by Forster to H. G. Mooney Company, Newark, N.J., on
June 3, 1958, of 514 inch forks at $5.50 less 5% (CX 59).
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The record also shows that Forster’s list price for 514 inch forks
on February 1, 1955, was $5.30 (CX 1), but contains no evidence as to
the price list in effect on May 17, 1958, June 5, 1958 or October 14,
1958, when the above sales were made.

There is no evidence in the record, as to effect upon competition at
either the primary level or the secondary level.

C. Toothpicks

The record shows two sales to Safeway at Landover, Maryland, on
May 8, 1958, and May 26, 1958, of a number of items including flat
toothpicks. Such sales were both made at list prices and a quantity
discount of 214 % was granted (CX 62 and 63).

The quantity discount was allowed on shipments of 2,000 lbs. The
total weight of toothpicks, hors d’oeuvre picks, clothespins and skewers
combined could be used in qualifying for the quantity discount (CX
21 and 24).

The only other sales of toothpicks disclosed by the record were as
follows:

(1) Sales by Wallace Corp. to Diamond Paper Co. of New Orleans
on May 17, 1958, and November 10, 1958, at list less 10% (CX 157
and 199).

(2) Four sales at list to various wholesale grocers in the Pittsburgh
area during the period from July 11 to August 9, 1957 (CX 174, 179,
181, 182).

The only other reference to toothpicks contained in the record was
a statement made in a memorandum dated January 25, 1956, from
Lovejoy to Oshel to the effect that Forster gave Kresge a 5% discount
on 15,000 pound stop-off cars to its warehouse on clothespins and
toothpicks.

There is no evidence of effect upon competition at either the primary
level or the secondary level.

In view of the foregoing condition of the record with respect to
toothpicks, tongue depressors or blades, cocktail forks, and cocktail
spears, the finding is that the allegations of the complaint with re-
spect to them have not been sustained by the evidence, and the motion
to dismiss the complaint as to these items will be sustained.

CONCLUSIONS

It is concluded that the major allegations of the complaint with re-
spect to meat skewers have been proven by substantial, reliable evidence
in the record except as to the effect of the diserimination upon the
secondary line. Likewise, it is concluded that the allegations with re-
spect to round clothespins and wooden ice cream spoons have been
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sustained by substantial, reliable evidence in the record, except as to the
effect of the discrimination upon the secondary line. However, the
record does not contain sufficient, reliable evidence to support the alle-
gations involving the other woodenware products named in the
amended complaint, namely toothpicks, ice cream sticks, tongue blades,
cocktail forks, and cocktail spears. ’

It is further concluded that the respondents, in the sale and dis-
tribution of meat skewers, as hervein found, under the circumstances
disclosed with respect to their relation to their competitors, partic-
ularly with the Farmington Dowel Products Company, have violated
Section 2(a) of the Clayton Act as amended because of the tendency
the discrimination in price in the sale of meat skewers has had upon
competitors in the sale of that product, particularly, Farmington
Dowel Products Company. The facts in this case are quite similar
to those in the M aryland Balking Co. case,243 F.2d 716 [6 S. & D. 260],
in that the respondents engaged in severe discriminatory price cuts to
drive a competitor out of business. In that case, the Federal Trade
Commission found that the Maryland Baking Co. had engaged in
price discrimination in violation of Section 2(a) of the Clayton Act
as amended by cutting the price on a particular type of ice cream cone
25% in the Baltimore, Maryland, area in which a small competitor
operated, while maintaining higher prices in other areas where Mary-
land Baking Co. operated but the small competitor did not. The Court
commented that there was evidence in that case that

the price cut was initiated for the purpose of driving the competitor out of busi-
ness and that it deprived the competitor of its normal channel of distribution
through jobbers with the loss to the competitor of about half of its volume of
husiness in the product in question.

In the present case, this predatory intent so often referred to in
complaint counsel’s proposed findings and oral argument, although
not necessary to establish violation of Section 2(a) of the Clayton Act
as a result of diseriminatory prices, carries considerable weight in de-
termining food faith of the respondents, along with the sales of an
item below cost, in determining a price policy which they claim was to
meet an equally low price of a competitor, a recognized defense under
the statute, From the time that respondent Hodgkins, in May 1954,
compelled Farmington to reduce its prices in selling to Forster for the
ostensible purpose of meeting competition until Farmington closed its
doors in February 1958, respondent Hodgkins pursued a relentless
and ruthless policy in competing with Farmington. To begin with,
when Forster notified Farmington of cancellation of orders for 3,000
cases of skewers in the winter of 1954-1955, respondent. Hodglkins knew
very well that the loss of this amount of skewer business would put

749-537T—67 57
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Farmington in a position of having to seek other markets, and then,
when Farmington did try to increase its sales of skewers elsewhere
through other outlets, respondent Hodgkins, during the summer of
1956, cut the price to the trade, threatening to run Farmington out of
business and on January 2, 1957, cut the price below cost, which price
cut remained in effect as to all customers until February 14, 1957, when
the price was restored to a somewhat higher level; but continuing
throughout that year, discriminatory prices were allowed to large
outlets, such as Armour, MCA, and Hantover, with the result which
respondent Hodgkins well knew—that for Farmington, with this loss
of business and its inability to compete at the ridiculously low dis-
criminatory prices, the end was inevitable. Further evidence to sup-
port the predatory intent theory is found in the attempt of respondent
Hodgkins to buy Farmington out and, failing in that, to buy up the
mortgages held by third parties in Farmington, as the only purpose of
such moves would be to eliminate Farmington as a competitor. The
contentions of counsel for the respondents that the Farmington loss of
profits and eventual business failure were brought about by a com-
bination of factors unrelated to the sales below list prices shown to
have been made by Forster are rejected in toto.

With respect to the other items, in each instance it is believed there
is sufficient evidence to warrant the conclusion that the necessary effect
of the price discriminations disclosed by the record was to injure com-
petition in the communities where the respondents and their com-
petitors did business in the commodities sold. There is not sufficient
evidence, however, of any secondary line injury in any of the cases.

With respect to the sale of round clothespins in the Pittsburgh,
Pennsylvania area, the record shows that Forster was able to keep
a new competitor from entering that market by resorting to the policy
of giving one case free with 10 sold in the entire market. Although
the record contains only this one instance of such a practice in the
sale of round clothespins, it is believed that in this instance there
is sufficient evidence to warrant the conclusion that respondents vio-
lated Section 2(a) of the Clayton Act as amended in the Pittsburgh,
Pennsylvania area, in the primary line. It is contended by counsel
for the respondents that there was no price discrimination in the sale
of round clothespins in the Pittsburgh market, since the one case
free in the purchase of 10 applied to all customers sold in that area.
However, this contention is not sound in the light of the decision of
the Court in the Maryland Baking case, supra, which was decided on
April 8, 1957, since it is quite apparent that Forster sold the round
clothespins in other areas throughout the United States at list price
at the time it made this special allowance in the Pittsburgh market
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area. As a matter of fact, the record shows one sale in that area to
a chainstore in Youngstown, Ohio, Loblaw, at list price, this sale
having been made through the buying office of the chainstore in
Buffalo, New York.

The Court in the Maryland Baking case approved an order of the

Federal Trade Commission which required Maryland Baking Co.,
which was found to be discriminating in price by selling to the trade
in the Baltimore, Maryland area at prices lower than it sold else-
where in the United States, to cease and desist from discriminating
in price of ice cream cones of like grade and quality by selling said
product to
any purchaser at a price which is lower than the price charged any other pur-
chaser engaged in the same line of commerce, where such lower price undercuts
the price at which the purchaser charged the lower price may purchase ice
cream cones of like grade and quality from another seller.
The Court interpreted that order to forbid discrimination in price
within any area in the United States in which the company was do-
ing business, but not to require uniform prices throughout the country,
nor to forbid the company’s making prices in good faith to meet com-
petition. It is beHeved that a similar order should be entered in this
case with respect to all woodenware products, which would include
round clothespins.

With respect to wooden ice cream spoons, the activities of Forster
in the sale of this product appear to be mostly to large customers in
Eastern Metropolitan areas, particularly along the Atlantic Seaboard
where these customers have substantial outlets. It is believed that
there is sufficient evidence of adverse effect upon competitors in those
markets on this commodity to warrant the conclusion that Section
2(a) of the Clayton Act has been violated in the primary line. Fors-
ter took a substantial share of the business of Sealtest Southern Dairies
and Pet Dairy Products Company away from two of its smaller com-
petitors, O.W.D. and Mulco by discriminatory prices.

With respect to chopped ice cream sticks, although the respondent
Hodglkins attempted to cover up the discriminatory price transaction
with Joe Lowe Corporation, claiming that the free carload of sticks
was to reimburse Joe Lowe for defective sticks when it was actually
a cut in price, it is believed that there is not sufficient evidence of an
adverse effect upon competition to warrant the conclusion that Sec-
tion 2(a) of the Clayton Act has been violated. The other competi-
tors, who were selling to Joe Lowe, continued to sell to him in even
larger quantities than Forster. Furthermore, the adverse effect of the
one instance of selling at a higher price to a competitor of Joe Lowe
was “de minimis”. The difference in price on the quantity bought
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amounted to only $243, hardly enough to warrant the conclusion that
this secondary line competitor had sustained injury contemplated by
Congress in determining the violation of the statute in the secondary
line.

In accordance with the foregoing findings and conclusions, the
following order is entered:

ORDER

1t is ordered, That respondent Forster Mfg. Co., Inc., a corporation,
and its officers and the individual respondent Theodore R. Hodgkins,
and respondents’ representatives, agents, and employees, directly or
through any corporate or other device, in connection with the sale or
distribution in commerce of woodenware products, do forthwith cease
and desist from discriminating, directly or indirectly, in the price of
such products of like grade and quality :

1. By selling woodenware products to any purchaser at a price
which is lower than the price charged any other purchaser en-
gaged in the same line of commerce where such lower price
undercuts the price at which the said purchaser charged the
lower price may purchase said products of like grade and quality
from another seller.

2. By selling said products to any wholesaler at net prices
lower than the net prices charged any other wholesaler located
in the same market area for said products of like grade and
quality. '

3. By selling said products to Manufacturers Cooperative
Association at lower net prices than the net prices charged to
meat packers in competition with the members of said Manu-
facturers Cooperative Association for said products of like grade
and quality.

4. By selling said products to any organization at a discount
that is passed along to members or owners of such an organiza-
tion where such members or owners are in competition with pur-
chasers paying higher net prices for said products of like grade
and quality.

OrinioN or THE COMMISSION

JANUARY 3, 1963

By Dixon, Commissioner:

Respondents appeal from the hearing examiner’s initial decision
holding that in the sale of their “woodenware” products, they have
discriminated in price in violation of Section 2(a) of the Clayton
Act, as amended.
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Forster Manufacturing Company, Inc., the corporate respondent,
is a Maine corporation having its principal office and place of business
at Farmington, Maine. It manufactures at its Maine plants more
than a score of woodenware products and sells them to customers lo-
cated in various other States. In 1957 its total sales of such products
exceeded $6 million. Among the products manufactured by respond-
ent Forster are the following items: meat skewers, ice cream spoons,
clothespins, toothpicks, tongue depressors, ice cream sticks, cocktail
forks, and cocktail spears. The complaint, as amended, charged
diccrimilmtory sales of woodenware products in general, and of those
eight items in particular. It further charged that the effect of those
chsorlmmatory sales might be to substmtlally injure competition or
tend to create a monopoly at all of the various levels of competition,
including the primary, secondary, and tertiary levels.

It was charged that the individual 1'espondent—Theodore R. Hodg-
kins, presmlent of Forster—was in effect, the moving force behind
the alleged violations.

The heari ing examiner found that respondents had in fact discrim-
inated in price in their sales of all eight of the products enumerated
above. However, on the second element of a 2(a) violation—injury
to competition—he found adverse competitive effects only at the pri- -
mary level, and only in regard to respondents’ discriminatory sales of
three of the products—skewers, ice cream spoons, and clothespins.

On this appeal, respondents contend that the examiner erred (1) in
finding “discrimination” in their sales of one of the products—clothes-
pins; (2) in finding that the discriminations in the sales of the three
products—skewers, ice cream spoons, and clothespin—might have
the effect of injuring competition at the primary level; (3) in failing
to find that their discriminatory sales of two of the products—skewers
and clothespins—were made in good faith to meet the equally low
prices of competitors under Section 2(b) of the Act; (4) in rejecting
certain of respondents’ proposed ﬁndmos of fact; and (5) in making
the order unduly broad

I

In his initial decision, the hearing examiner found that respondents
discriminated in the sales of their products in that they sold. to the
following customers at prices that were lower than the prices respond
ents contempomneously charged other buyers:

A. Skewers
1. Armour & Co., Chicago, Illinois, received lower prices than other
buyers (e.g., Armour paid $6.90 per case for respondents’ skewers at
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a time when Pfaelzer Bros. Co., another meat packer, was paying
$8.50). .

2. Manufacturers Cooperative Association (MCA), Chicago, Illi-
nois, a packer’s “buying group,” received a 5% discount from the price
being paid by other buyers.

3. Phil Hantover, Inc., Kansas City, Missouri, a distributor, received
a similar 5% discount.

4, Enterprise, Inc., Dallas, Texas, a distributor, received a “special”
lower price.

B. Ice Cream Spoons

1. Sealtest Dairies Division of National Dairy Products Corpora-
tion (Sealtest) received a discount of 5% plus 5%.

2. Pet Dairy Products (Pet) received a 5% plus 214% discount.

C. Clothespins
Buyers located in Pittsburgh, Pennsylvania, and a contiguous ter-
ritory radiating for some 30 or more miles from downtown Pittsburgh
received, during a period of a few months in 1957, a discount of
approximately 10% that was not given to buyers located in other parts
of the country. -This was accomplished by giving Pittsburgh pur-
chasers one case of clothespins free with every 10 cases purchased.
This finding of “territorial” discrimination in clothespin sales is
contested by respondents on this appeal. Their contenton is that,
while the record shows that buyers in the Pittsburgh market received
the free goods deal, it fails to show that buyers located in other areas
did not receive a similar concession. On this point, respondents do
not allege that buyers in other parts of the country in fact received
this deal; they merely argue that, whatever the facts may be, counsel
supporting the complaint failed to prove that a “higher” price was
charged other customers. During oral argument on proposed find-
ings, counsel for respondents stated with commendable candor that
he was “merely raising a technical lack of proof in the case, and I
don’t think it is material * * *’* We think this characterization is
unduly generous. “Technical” or not, the statute very plainly requires
at least two sales, one at a “high” price and one at a “low” price.
Respondents err, however, in asserting that there was no evidence
of a “high” price. The examiner found: “As a matter of fact, the
record shows one sale * * * to a chainstore in Youngstown, Ohio (to
a customer named Loblaw), at list price, this sale having been made
through the buying office of the chainstore in Buffalo, New York.” *
A tabulation of respondents’ invoices ® supports the finding that this
1Tr, 3413,

2 Initial decision, p. 887.
3 CX 54.



FORSTER MFG. CO., INC., ET AL. 891
852 Opinion

buyer paid the full list price, sans any free goods, while the Pittsburgh
purchasers were enjoying the 10% lower price.

Respondents’ further argument that a single transaction involving
less than $100 is de minimis confuses the first element of a prima facie
case—‘‘discrimination”—with the second—injury to competition. The
former is established by nothing more than a showing that a sale has
been made to two buyers, and that one of the buyers paid more than
the other. Federal T'rade Commission v. Anheuser-Busch, Inc., 363
U.S. 536,549 [6 S. & D. 817] (1960). Further, since this case involves
competitive injury at the primary level only, it is the volume of sales
made at the “low” price, not at the “high” price, that is the object of
the inquiry in determining the probable effects of the discrimination.
Approximately 2,000 cases, valued at more than $10,000, were sold at
this discriminatory “low” price.

D. Chopped Ice Cream Sticks, Toothpicks, Tongue Depressors, Cock-
tail Forks, and Cocktail Spears

Joe Lowe Corporation, a New York City distributor, received a dis-
count of 3.22% not given to one of its competitors. This was accom-
plished by giving one free carload (valued at approximately $8,379)
in conjunction with its purchase of 30 carloads. However, the exam-
iner found no probability of competitive injury in regard to this
transaction.* A similar finding was made in regard to respondents’
discrimination in the sale of toothpicks, tongue depressors, cocktail
forks, and cocktail spears.® :

II

Respondents remind us that the statute proscribes injury to “com-
petition,” not merely injury to “competitors.” They quote the fol-
lowing from the 10th Circuit’s opinion in Atlas Building Products
Co.v. Diamond Block & Gravel Co., 269 F. 2d 950, 954 (1959) : “Anti-
trust legislation is concerned primarily with the health of the com-
petitive process, not with the individual competitor who must sink or
swim in competitive enterprise.” The quoted sentence, however, was
qualified by these further words: “But as a necessary incident thereto,
it (antitrust legislation) is concerned with predatory price cutting
which has the effect of eliminating or crippling a competitor. For,
surely there is no more effective means of lessening competition or cre-
ating monopolies than the debilitation of a competitor.” (Emphasis
added.)

As a part of their argument on this point, respondents emphasize
that, in the order of antitrust values, robust competition between com-

¢ Initial decision, pp. 880-881.
6Id., pp. 883~-884.
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peting sellers ranks high, and that it is the great purpose of the anti-
trust laws to encourage, not discourage, the efforts of sellers to wrest
business from their competitors. With the principle itself we are in
firm agreement. But in its application to the facts in this case ve-
spondents go too far. Price competition is indeed encouraged by the
antitrust laws, but business competition, like competition in any other
activity, must be conducted within the framework of a set of rules,
else it tends to degenerate into mayhem. That is what happened in
this case.

A. Skewers

In 1957, the skewer manufacturers in the United States, and their
respective shares of the market, were as follows:

Approximate

Company Market Share
Forster (respondent) . o e 58%
Farmington ’ e 2265,
Diamond® ____ e e e 11%
Morgan?® __ [, %
Ranger® . _____ 1%
Hardwood ® . 1%

Of these skewer manufacturers, only respondent and Farmington
made a full line, Z.¢., all sizes. And Farmington was the only substan-
tial manufacturer that engaged exclusively, or almost exclusively, in
the manufacture of skewers.!? Farmington, therefore, was respond-
ent’s only serious competiter in the skewer field. In February of 1958,
Farmington closed its doors.

Since respondents argue that this case is predicated solely upon the
somewhat dramatic fact of the death of its principal competitor in the
skewer business, we deem it necessary to review in some detail the
events that culminated in the closing of Farmington’s doors in 1958.
A number of these events—such as respondents’ across-the-board (and
hence nondiscriminatory) price cutting—although obviously contrib-
uting causes in Farmington’s business failure, are not cognizable under

¢ In dollars, respondent’s 1957 sales of skewers amounted to approximately $225,000.
Tr. 36. .

7 Farmington Dowel Products Company.

s Diamond Gardner Corporation (now Diamond National Corporation).

o Morgan Lumber Company. This figure—7%—is an approximation based on its 1958
sales. Tr. 2053.

16 ¢, H. Ranger, Inc. (The owner subsequently—1958—so0ld out to, and now works for,
respondent Forster. Tr. 2338-2839.)

1 Hardwood Products Company. :

12 Farmington made a few other items, i.e., “apple sticks,” but skewers constituted at
least 909 of its total production. Tr. 602.
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Section 2(a) of the amended Clayton Act.®* Their effects, therefore,
are not a proper consideration in determining whether or not that
statute has been violated. However, those events strongly suggest
that respondents, in the formulation of their pricing policies, were
motivated by an éntent to destroy their competitor, Farmington. And,
while such a predatory intent is not a necessary element in a price dis-
crimination case, it is certainly relevant in determining whether or
not the discriminations in question may have the effect of substan-
tially injuring competition. Federal Trade Commission v. Anheuser-
Busch, Inc., 363 U.S. 536, 552 [6 S. & D. 817] (1960) ; M oore v. Mead’s
Fine Bread Co., 348 U.S. 115, 120 (1954) ; Atlas Building Products
Co. v. Diamond Block & Gravel Co., 269 F. 2d 950, 956 (10th Cir.
1959), cert. denied, 363 U.S. 843 (1960) ; Maryland Baking Co. v.
Federal Trade Commission, 243 F. 24 716, 718 [6 S. & D. 260] (4th
Cir. 1957) : Porto Rican American Tobacco Co.v. American Tobacco
Co., 30 F. 2d 234, 237 (2d Cir. 1929), cert. denied, 279 U.S. 858.

In 1947, respondent Forster’s skewer plant burned down and, rather
than rebuild at that time, it commenced buying its skewer require-
ments from its competitor, Farmington. At that time, Farmington
was a proprietorship owned by a Mr. Clyde Barrows. In September
of 1952, Barrows, aged and in ill health, sold out to one of his em-
ployees, Mr. Herbert Norton, who then incorporated the business.
Respondents were then purchasing about 70% of Farmington’s total
production. The supplier-customer relationship between Farmington
and respondents continued as before.

In 1954, Herbert Norton became ill and his son, Richard Norton,
took over the operation of the business. At that time, respondents’
purchases of skewers from Farmington were more than half of Farm-
ington’s total production. The latter had no sales organization of its
own. (The rest of its production was disposed of by direct sales to
an English concern, Heaps, Ltd., of Liverpool, England; a large
domestic user, Swift & Co.; and a couple of distributors.) In dollars,
Farmington’s total sales in 1954 were approximately $244,000. Of

13 The two price cuts in question, one put into effect on June 8, 1956, and the other
put into effect on January 2, 1957, dropped respondents’ skewer prices drastically. For
example, prior to the first cut, skewer #1001 sold for $9.50 per case in one area. The first
price cut dropped it to &7.50, and the second cut plunged it to $6.90, the latter being a
helow-cost price. However, both of those prices were “list” prices, i.e., they were published
to the trade and were extended to all burers alike. Hence they were not “discriminatory™
within the meaning of Section 2(a). (The complaint in the instant case does not charge
a violation of Section 5 of the Federal Trade Commission Act. See E. B. Mudler and Co. v.
Federal Trade Commission, 142 F. 24 511 [4 §. & D. 151] (6th Cir. 1944).) Howerver, as
will be brought out in some detail later, respondents gave discriminatory discounts from
their “lst” prices to favored customers before, during, and after the general price cuts.
See CX 389, showing that Phil Hantover, a favored customer, bought skewer #1001 on
January 8, 1957, for $6.56, which is even lower than the below-cost “list” price of $6.90.
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this total, some $138,000, or more than 50%, represented sales to
respondents,*

The first strain in the relationship between Farmington and re-
spondents occurred almost immediately after young Norton took over
the Farmington business from his father. On May 19, 1954, Hodg-
~ kins, the individual respondent, wrote to Farmington stating that,
because of competition in the market for skewers, respondent had to
have a reduction of 10% to 15% in the price it was then paying Farm-
ington. Later, however, it was discovered that respondents had not
reduced their resale prices, but had, in fact, increased prices on some
items. This was the beginning of the squeeze.

The next phase commenced the following year, in February of 1955.
At that particular time, when Farmington had on hand a peak inven-
tory of lumber (a fact well known to respondent Hodgkins), respond-
ents cancelled without warning orders for 8,000 cases of skewers and
for another item known as “apple sticks.” These cancellations re-
sulted in a loss to Farmington of some 20% of its total business.
When Norton of Farmington called to inquire about the reason for the
cancellation, the reply of respondent Hodgkins was: “If I want it
(Farmington) to make a profit, it will; if I don’t, it won’t.” 15

Thereafter, respondent Forster, having resumed its own produc-
tion of skewers (on some items, as early as 1952), started decreasing
its orders to Farmington. Its purchases from Farmington fell from
approximately $138,000 in 1954 to $99,000 in 1955, and to $33,000 in
1956, ceasing altogether in the spring of that year. In an effort to
offset its dwindling sales to respondents, Farmington began acquiring
other outlets for its skewers. It increased its sales through distribu-
tors (sometimes called “brokers” in the trade, although they took title
to the goods), and, later, began selling directly to other large users
(such as Armour & Company). All of this new activity on the part
of Farmington transformed it into an active competitor of respondents,
rather than a inere supplier. ’

Respondents, although they now urge us to adopt a construction of
the Clayton Act that would approve a powerful seller’s wielding of
the “power of the ‘deep pocket’ * * * to undercut and ravage the less
affluent competition” ¢ as a symptom of nothing more than virile com-
petition, showed a marked lack of enthusiasm for the price competition
introduced into the skewer industry by Farmington’s new distributors.
In the spring of 1956, after Farmington had set up its distributor

14 Initial decision, p. 873.

1 T, 483.

18 Reynolds Metals Co. v. Federal Trade Commission, 309 F. 2d 223, [T 8. & D. 527]
(D.C. Cir., September 27, 1962).
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organization and thus recovered from the loss of respondents’ patron-
age,"” respondent Hodgkins called several times accusing Norton of
permitting his distributors to cut prices, and demanding that he stop
selling to them. Respondents’ position apparently was that, while
they wouldn’t buy Farmington’s skewers themselves, they wouldn’t
allow anyone else to buy them either! The culmination of those phone
calls from respondent Hodgkins was one in which he delivered this
ultimatum to Norton :

I am going to call you back in two days, and if you have not dropped those
brokers, I will cut prices on all skewers. Don’t try to follow me with these cuts,
because I have sold skewers for ten cents a thousand in the past and I can and
will again, and that will be the end of you.'

Respondent Hodgkins called back 2 days later for Norton’s answer.
When the latter refused to give up his distributors, Hodgkins said:
That is all right. Beginning in June, 1956, I am making a 20 percent cut on all
skewers. Donw't try to follow me. If you do, we will put you out of business.’

This was no idle threat. Respondents thereafter made two price
cuts that finally set a price below their own costs. The first occurred
on June 8, 1956, shortly after the conversation noted above. The
magnitude of the cut is illustrated by the fact that the price for re-
spondent’s skewer #1001 fell from $9.50 per case to $7.50.2° The
second and last of respondents’ price cuts plummeted their price to
the below-cost figure of $6.90.2

Farmington did not immediately “follow” respondents on that first
price cut of June 8, 1956. Its net profits, however, fell from an all-
time high position reached during the 8-month period ended on May
31, 1956,%* to a net loss for the 12-month period ended September 30,
1956.2* In that month Farmington and its distributors began meet-
ing respondents’ lower prices.

At this point, respondent Hodgkins tried to buy Farmington out.
He approached Norton directly with an offer,** but was turned down.
He then went to a local attorney who held mortgages on the Farming-
ton property, trying to buy the mortgages and, later, trying to get
that attorney to persuade Norton to sell out. Respondent Hodgkins
denied all of these efforts to buy out Farmington.” His testimony,

17 Norton testified that he was able to sell his skewers to his new distributors at higher
prices than respondents had been paying for them. Tr. 799.

18Tr, 486 (emphasis added).

¥ Tr, 486 (emphasis added).

20 Delivered in New England area. CX 1, 3.

n1CX 6.

22 Approximately $138,000. Tr. 799; CX 97-H,

% Approximately $2,000. CX 97-D.

24 Tr. 520-522.

2% Tr., 2172-2174, 2440-2445,
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however, was so thoroughly contradicted by the disinterested attorney
in question that it must be deemed unworthy of belief.2¢

Respondents replied to these rebufls with the final price cut of Janu-
ary 2, 1957.  On that date, Forster issued a new price list 7 that drop-
ped the price of the skewer mentioned above (and other sizes pro-
portionally) from $7.50 to $6.90. We think the evidence offered by
counsel supporting the complaint establishes that this price was below
respondents’ own costs.®® It remained in effect for some 6 weeks—
until a new price list ** was issued on February 13,1957. The new list
raised the price of the #1001 skewer to $8.20, which was retained
until after Farmington went out of business in February 1958.
Thereafter, respondents raised the price to $8.90 'on March 17, 1958,
and to $9.00 on November 10, 1958.50

As previously noted, none of these price changes were discrimina-
tory, inasmuch as all of them were accomplished by changes in list
prices and were therefore available to all customers alike. They are
related here to show (1) the intent respondents entertained when they
conceived their pricing practices,®* and (2) the business context in
which the sales were made that were discriminatory. In the latter
connection, it should be noted that the price discriminations con-
demned by the examiner completely bracketed, in point of time, the
nondiscriminatory price cuts. Thus, at least three favored customers
received discriminatory prices before the across-the-board cuts were
made; two of them, MCA and Hantover, received 5% discriminatory
price discounts during the period when those cuts were in effect (i.e.,
Hantover received a discount of 5% from the below-cost “list” price of
$6.90) ; and several received discriminatory prices after respondents
had partially restored their list prices (i.e., Armour was paying the

2 Tr. 8§19-821.

2 CX 6.

28 CX 206-211; tr. 1270, et seq.

®CXT.

% CX 37.

3Express declarations of predatory intent—such as respondent Hodgkins’ statement that
“we will put you out of business’—are of course the most convincing evidence of such an
intent. Even without such direct evidence, however, predatory intent could have been
reasonably inferred from respondents’' below-cost selling. Federal Trade Commission v.
Anheuser-Busch, Inc., 363 U.S. 536, 552 [6 S. & D. 817] (1960). It is said that such
predatory pricing is “foreign to any legitimate commercial competition,” Porto Rican Amer-
ican Tobacco Co. v. American Tobacco Co., 830 F. 2d 234, 237 (2d Cir. 1929), cert. denied,
279 U.S. 858, and that it “inevitably frustrates competition by excluding competitors from
the market or deliberately impairing their competitive strength.” Report of the Attorney
General’s National Committee to Study the Antitrust Laws 165 (1955). Similarly, an
attempt to buy out a competitor in such a context as this supports the inference that it
was motivated not so much by a desire to acquire commercial assets as to be rid of
troublesome competition.
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below-cost price of $6.90 long after the “list” price available to non-
favored buyers had been raised to $8.20).%2

There can be no doubt, of course, that the nondiscriminatory price
reductions played a part in the business failure of Farmington. But
they were not the sole cause. The price discriminations were large
enough that, even if respondents’ “list” prices had only matched
Farmington’s selling prices, those discriminations would have been
sufficient to divert or retain the large buyers who received them. The
record is clear that the volume of skewers purchased by those favored
customers was not insubstantial. Thus, between its first direct sale to
MCA on May 7, 1956, and the end of that year, Farmington sold that
purchaser $11,724.62 worth of skewers, as compared to respondents’
sales to that customer of $8,748.97. In 1957, MCA bought $11,214.47
worth from respondents and only $4,901.45 from Farmington. The
next year, 1958, Farmington went out of business (in February), while
respondents sold MCA $10,930.25 worth of skewers.

Similarly, Farmington lost the Armour business to respondents.
Beginning its direct sales to Armour in August 1956, Farmington had
succeeded, by December of that year, in surpassing respondents in sales
to that buyer (in that month, Farmington sold Armour $1,382, as
compared to respondents’ $843). The next month—dJanuary 1957—
respondents plunged their “list” prices below-cost, e.g., to $6.90, with
the result that their sales to Armour rose to $1,929, and Farmington’s
fell to zero. On February 18, respondents raised their “list” price
from $6.90 to $8.20. Armour paid this $8.20 list price until March
21.. On that date respondents, while continuing to sell to nonfavored
buyers at the “list” price of $8.20, dropped the price to Armour only
back to the below-cost figure of $6.90. The result was that respond-
ents’ sales to Armour totaled $14,804 in 1957, as compared to Farm-
ington’s $4,111.16. The bulk of this diversion to respondents is there-
fore attributable to that discriminatory price. Indeed, the Armour
buyer testified that he switched a substantial part of the Armour
skewer business to respondents on the basis of that discriminatory
price.®® Farmington, having gone out of business in February of
1958, sold Armour only $195.07 worth of skewers in that year, as
compared to respondents’ $17,289 (75% of Armour’s total skewer
purchases). The following year, 1959, with Farmington no longer in
business, respondents sold Armour $22,245 (82% of Armour’s total
purchases).

32 See tabulations of respondents’ sales to-MCA (CX 38), Phil Hantover (CX 39), and

Armour (CX 40).
3 Tr, 2048-2049.
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Another of respondents’ favored customers—Phil Hantover—made
only one purchase from Farmington, that one being in 1957. Re-
spondents’ sales to Hantover were: $8,097.40 in 1956; $9,355.78 in
1957; and $10,814.55 in 1958. Throughout this period, that customer
received a discriminatory discount of 5% from respondents’ “list”
prices, including the lists that were in effect before, during, and after
the two across-the-board cuts. A Hantover representative testified
that a price difference of 4% to 5% would be sufficient to make him
change his source of supply.>*

Respondents contend, however, that when Farmington began selling
skewers to these buyers directly and through new middlemen, it was
aggressively taking “their” (respondents’) customers. But this was
necessarily so since Farmington, up to the time when respondents
resumed making their own skewers, had been selling more than half
of its production to respondents who, in turn, had been reselling the
Farmington skewers to the trade. It can hardly be said that a dis-
tributor handling most of its manufacturer’s total production can start
its own manufacturing operation, cease buying from its former sup-
plier, and then claim an exclusive right to continue selling to customers
it had formerly supplied with that manufacturer’s goods. But even
if we consider Farmington a new entrant in the market aggressively
attempting to take away respondents’ largest customers, this does not
give respondents a license to ward that competitor off by means of
price discriminations. The statute makes it just as unlawful to use
price discrimination to “prevent” competition as to “injure” or “de-
stroy” it.%

Respondents further contend that the proximate cause of the demise
of their largest competitor, Farmington, was not their discriminations
but no less than thirteen sins this company allegedly committed against
the principles of good business practice.*® They place particular em-
phasis on the transfer of the management of Farmington in 1954 from
the elder to the younger Norton, arguing that its business failure was
primarily caused by the latter’s youth (he was 28 years old when he
took over in 1954) and his alleged inexperience in the skewer business.
On the latter point, they note that he did not devote his full energies
to the business, but continued to hold, during the period 1954 until the

3 Tr. 1965.

% Section 2(a) declares it unlawful to discriminate in price “where the effect of such
discrimination may be * * * to injure, destroy, or prevent competition with any person
who * * * grants * * * such discrimination * * * 15 U.S.C. 13(a). (Emphasis
added.) A similar rule prevails under the Sherman Act. Thus, “the antitrust laws are as
much violated by ‘the prevention of competition as by its destruction.” United States v.
Griffith, 334 U.S. 100, 107 (1948). See also North T'exas Producers Assi. V. Young, 1962

‘Trade Cases Par. 70,456 (5th Cir. 1962).
3 Respondents’ brief, p. 13.
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company’s failure in February 1958, a full-time job as a fabric buyer
with the Hathaway Shirt Company in a town located some 35 miles
from the Farmington skewer factory. They also criticize his “de-
pendence upon one customer—respondents” as an outlet for as much
as 70% of his production. The flaw in respondents’ argument here,
however, is the fact that, under young Norton’s management, the
company reached the highest profit-earning point in the company’s
history.®?” Indeed, it seems plain enough that it was Norton's success
at getting customers and making money, not his failure, that prompted
respondents’ predatory pricing. We have no doubt that, as found by
the hearing examiner, the discriminations in favor of MCA, Hant-
over, and especially Armour, by diverting those important customers
to respondents, “were a contributing cause” * in the demise of Farm-
ington.

Nor was Farmington the only skewer manufacturer who felt the
effects of respondents’ predatory and discriminatory pricing. As
noted above, the 1957 national sales figures indicated that respondents
had some 58% of the market; Farmington, 22% ; Diamond Gardner,
11% ; Morgan Lumber, 7%; and Ranger and Hardwood, two very
small producers, about 1% each. When Farmington went out of
business in February of 1958 and thus gave up the business it had left
(In units, its 1957 share had been 62 million), one of those small sellers
had a sudden increase in sales. This was Ranger, whose sales of the
most popular size skewer jumped from a 1957 figure of 1,500,000 to
23,197,000 in 1958. Interestingly enough, however, Ranger subse-
quently sold out to respondents, and its former owner, Chester Ranger,
went to work for them.*® Diamond Gardner, although its 1957 skewer
sales were only one-fifth those of respondents, was the third largest
producer in that year and became the second largest when F armington
went out of business. Its sales have been falling steadily, from
33,994,000 in 1956, to 30,628,000 in 1957, to 22,137,000 in 1958. Re-
spondents, on the other hand, have gained in volume. Their skewer
sales rose from 159,438,000 in 1957 to 171,481,000 in 1958. In over-all
sales, they showed a net dollar increase of $364,993, with some $200,000
available for transfer into surplus.4 Perhaps more significant, how-
ever, is the fact that, since the closing of Farmington’s doors in 1958,
respondents have twice raised their prices. Thus, on March 17, 1958
(the month following Farmington’s exit), they raised their price from
$8.20 to $8.90, and on November 10, 1958, they raised it to $9.00.%

% Tr. 799. As noted, this was the 8-month period which ended on May 31, 1956, shortly
before respondents made their first price cut.

3 Initial decision, pp. 872-873.

@ Tr, 2338-2339.

#©CX 67, 68

4 CX 37.
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We think the record in this case makes it abundantly clear that the
closing of the doors of Farmington and Ranger, and the steady loss of
sales volume by Diamond Garduner can only result in a substantial
lessening of competition between respondents and their competitors
in the manufacture and sale of skewers, and in a tendency toward
monopoly on the part of respondents in that line of commerce. And
we think it equally clear that respondents’ discriminatory prices to the
favored customers mentioned herein have been a substantial factor
in bringing about those results.

B. Zce Cream Spoons

Respondents vigorously contend that, even if predatory intent is
found in their discriminations in the sale of skewers, it would be
wholly improper to read that same motivation into their other dis-
criminations. Accordingly, they urge us to consider the question
of probable injury to competition in those other products without put-
ting predatory intent into the scales.

This contention must be rejected for two reasons: first, the record
contains evidence of predatory intent in respondents’ discriminatory
sales of another product—ice cream spoons; and, second, the indi-
vidual respondent, Theodore Hodgkins, being the corporate respond-
ent’s sole pricing authority, was personally responsible for the
discriminatory sales of all of the products involved herein. On the
latter point, we would be naive indeed if we assumed that a man
capable of conceiving and executing a predatory plan to destroy his
major competitor in one product would approach his pricing problems
in another line in a spirit of fair and lawful competition. The motives
that drive men are not water spigots that, with a turn of the wrist,
can be made to run hot or cold. We think Hodgkins pursued his
pricing policies in regard to his other products with the same pred-
atory intent that led him to destroy Farmington, his competitor in
the skewer field.

As noted above, the hearing examiner found that respondents, by
means of a discriminatory price, succeeded in taking the Sealtest
account from a competitor, Mulco Products, Inc. (Mulco), and the
Pet account from another competitor, Oval Wood Dish Corporation
(OWD).

Pet had been buying from OWD since approximately 1941, placing
orders in the fall of each year for its ice cream spoon requirements
for the following year. As was customary, OWD and Pet entered
into such a contract in the fall of 1957 for Pet’s 1958 requirements.
In accordance with this contract, OWD received from Pet on Novem-
ber 14, 1957, three purchase orders calling for the shipment of spoons
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to three different Pet plant locations on three different dates in 1958.
On two of the orders, the OWD price was $1.07 per thousand, and
on the other, $1.05 (because of different delivery points).

By offering Pet a discount of 5% plus 5% from the price other
buyers were paying, or net prices of $1.04 and $1.02,* respondents
caused Pet to cancel the orders already placed with OWD. The re-
sult was that respondents got $18,203 worth of business from Pet in
1958, and OWD, whose sales to Pet in 1957 had totaled $15,079, fell
to $1,694 in 1958.#3

Hodgkins, the individual respondent, personally authorized his
salesman to offer Pet an initial cut of 214% from his price to other
customers,* and, in view of his absolute control over pricing matters,*
it is a fair inference that he dirvected each of the additional cuts to
Pet that culminated in the final 5% plus 5% that swung the business.

The other favored buyer of spoons, Sealtest, was similarly won for
the 1958 season by offers of increasingly large discounts. Mulco, one
of respondents’ competitors, had been selling to Sealtest for more than
25 years. Respondents first tried to get the Sealtest business for 1958
with a 5% discount. When that failed, another 214% was added,
bringing the price to $1.08 per thousand. Sealtest then advised Mulco
to “get his house in order,” that his price was out of line. Mulco
reduced its price to $1.14, but did not see fit to completely meet re-
spondents’ low price. The result was that, while it was able to retain
some of Sealtest’s business that year, its sales to that buyer fell from
‘the 1957 total of 7.8 million spoons to 2.5 million in 1958, a decline
of about $6,042 at the $1.14 price it charged Sealtest in 1958.

The predatory nature of this discriminatory price is demonstrated
by the testimony of the Forster salesman who handled those accounts:

A * * * What was said was this * * * If we don't get it (the business) at
the price I had to offer the different ice cream manufacturers, if we lose it, the
company that did get it wouldn't make any profit on it. So that is the answer.
That is exactly what they told me.

Q Who told you that?

A Well, there is only one man up there that can say anything and that is
Ted Hodgkins.* ‘ i

Respondents advance several reasons as to why they think OWD’s
loss of the Pet business, and Mulco’s loss of the Sealtest business, raises
no probability of a substantial lessening of competition. Their pri-

42 Initial decision, pp. §63-864.

8 Id., p. 865.

44 Tr, 1844,

45 “Listen, I can’t move until I get the order from Ted Hodgkins, who is president of
the company.” Tr, 1810, See also tr. 1841, 3295.

4 Tr, 1841. (Emphasis added.)

749-537—67 38
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mary contention in this regard is that the injury to “competition”
contemplated by the statute means not merely the diversion of business
from one seller to another, but a loss of such a magnitude that the
losing competitor becomes “unable to compete effectively in the future.”
They state:

If the loss of the particular sale reduced the seller’s total sales volume to a
point where its unit costs were increased so much that it could not thereafter
sell profitably at prices which are competitive or if the loss of the potential
profits on a particular sale put the seller in financial difficulties, it would be
clear that such seller’s ability to compete would be impaired.”

In the ice cream spoon phase of the case, they assert that OWD and
Mulco each sold more spoons in 1958 than respondents; *¢ that respond-
ents’ sales actually declined in 1958 ; and that both of those competitors
were themselves engaged in cutting prices to get the business of other
buyers, .., there was a general “price war” going on. As an illustra-
tion of the latter contention, respondents state that, while they suc-
ceeded in getting the Pet business from OWD in 1958, that competitor
had taken from respondents the Borden business that year and, more-
over, succeeded in taking back from respondents the Pet account itself
in the following year, 1959. It is argued that all of this affirmatively
proves that competition in the wooden spoon industry has remained
vigorous and unimpaired.

Aside from the question of the factual accuracy of respondents’
argument in regard to the Borden account,*® they attach too much sig-
nificance to sales volume in this particular product. A representative
of Mulco testified that, although the number of units sold had in-
creased, “there was a tremendous drop in dollars for the same number -
of units.”% Similarly, a representative of OWD testified that not
only was its unsuccessful bid for the Pet business in 1958 a below-cost
figure, but that it sustained a net loss from its 1957 and 1958 sales
of ice cream spoons. As the court said in H. J. Heinz Co. v. Beech-Nut
Life Savers, Inc., 181 F. Supp. 452, 464 (S.D.N.Y. 1960) : “The fact

47 Respondents’ brief, p. 4.

4 Total sales by all three companies were 641 million, with respondents’ share being
180 million or 28%.

4% Borden had been buring in prior years from both OWD and respondents. Counsel
supporting the complaint contended that respondents tried to take the entire account in
1958 with a lower price, and that OWD, in order to defend itself from respundents’ price
raid and keep Borden's business, had to accept a substantially lower price that year. In
fact, counsel supporting the complaint sought to bring this out in his affirmative case on the
theory that OWD had been injured in the amount of some $8,000 as a result of having to
cut its prices to Bordem to meet respondents’ discriminatory offer. Brief of counsel
supporting the complaint, p. 16; tr. 1547-154S8. Respondents’ counsel objected to this
evidence, and the hearing examiner rejected it, limiting counsel supporting the complaint
to the making of an offer of proof. Tr.1547-1548.

50 Tr, 2995-2996.

51 Tr, 1559-1561.
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that there was a substantial increase in the total volume of baby food
sales at the lower prices has little relevance in assessing injury to com-
petition when, according to the plaintiff, each jar sold resulted in
further loss of money.”% The first test of competitive health, as
every businessman knows, lies in the over-all profit picture. Sales
volume in a single product is thus only one factor to be considered
in determining the effects of price discriminations.

It should be noted that respondents’ “price war® argument is ad-
dressed not to any issue of meeting competition under Section 2(b)
(no such defense is asserted i in 1e0‘ard to the wooden spoon discrimina-
tions), but solely to the question of injury to competition. The nub
of their contention is that such injury is less likely in a competitive
situation where all of the sellers are vigorously cutting each other’s
prices and the various buyers, responding to these offers and counter-
offers, are see-sawing back and forth from one seller to another. This
competitive tug of war, if we understand respondents’ argument cor-
rectly, has the effect of toughening-up the contestants, making them
more resistant to business losses, and thus better able to absorb blows
that might otherwise stagger them. Thus, the urchin with knuckles
skinned from a punch he has just landed on an opponent is less likely
to be seriously injured by a return blow than is a Little Lord Faunt-
leroy who has never known the joys of sand-lot fisticuffs.

While we are prepared to concede the validity of this argument in
the field of athletics, we would hesitate to extend it too far into the
area of commercial rivalry. Here, for example, respondents are as-
serting that a price discrimination of 5% plus 5% that took some
$13,000 worth of business from one competitor, and a price discrimina-
tion of 5% plus 214 % that took approximately $6,000 worth from an-
other, does not raise a probability of injury to competition because
those competitors, in their sales to other buyers, have been shaving
their profit margin and selling at less-than-list prices.

We are unable to appreciate the logic of this argument. “Price
wars,” 7.e., intense price rivalry, always tend to push prices downward
toward actual costs, and thus to reduce profit margins. Indeed, it is
this characteristic of genuine competition that constitutes its principal
social value and makes it the object of the special concern reflected in
the various antitrust laws. It is a fundamental assumption of eco-
nomic theory, and a commonplace observation in practice, that the

52 This is not to say, however, that volume losses have no significance at all in such
situations. Thus, respondents make the frivolous argument that, since OWD conceded
that its offer to Pet was a below-cost price, respondents’ own taking of the Pet business
with a still lower price was a benefit, not a detriment, to OWD! This would mean that,
once prices are driven below cost, taking all of a competitor’s customers, and thus putting
him out of business entirely, would be a favor to him.
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more intense the competition, the lower are prices and profits. But
it seems equally obvious that as profit margins descend—even if the
competition that drives them down is fair and lawful—each dollar,
whether of profit or loss, becomes increasingly significant. Indeed,
the very test of the substantiality of a price discrimination is its size
in relation to the profit margins of the parties allegedly affected by it.
This is well established where secondary line injury is involved : “From
substantiality in relation to operating margin, the Commission can’
infer an effect on profits.” Edwards, 7he Price Discrimination Laws
234 (1959). Thus it has been held that even price “differentials of
small amounts were important” when “purchasers * * * sold in a
market where competition was keen” and thus “operated on small
profit margins.” £. Edelmann & Co., v. Federal Trade Commission,
239 F. 2d 152, 154, 155 [6 S. & D. 113] (7th Cir. 1956). W hitaker
Cable Corp. v. Federal Trade Commission, 239 F. 2d 253, 255 [6 S.
&D. 107] (7th Cir. 1957

We see no reason why different considerations should apply when
primary line injury is involved. Surely a competitor already weak-
ened by price warfare and operating on a narrow margin of profit—
or in the red—is more susceptible to injury from price discriminations
almed at taking away his largest customers than is a company that
has been enjoying high profits on sales to all other customers. Hence
we conclude that a price war heightens, not lessens, the probability
that a discrimination will injure competing sellers.

In this connection, it should be noted that respondents misconceive
the nature of the competitive effects contemplated by Section 2(a).
Their proposed test—that the proscribed injury is absent unless there
has been an “impairment” of the ability of the competitors to continue
the fight—would be more appropriate in a Sherman Act case, if any-
where. This test of “impairment of ability to compete,” which ap-
parently means a crippling or permanently disabling of competitors,
would necessarily look only to results that have already come to pass,
and thus could never be satisfied until the damage had already been
done. Section 2(a), however, “does not require a finding that the
discriminations in price have in fact had an adverse effect on compe-
tition. The statute is designed to reach such discriminations ‘in their
incipiency,’ before the harm to competition is effected. It is enough
that they ‘may’ have the prescribed effect.” Corn Products Refining
Co. v. Federal Trade Commission, 324 T.S. 726, 738 [4 S. & D. 331]
(1945). (Emphasis added.) See also Federal Trade Commission v.
Morton Salt Co., 334 T.S. 37,46 [4 S. & D. T16] (1948). Hence the
fact that competitors of these respondents have “survived this body
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blow™ % by cutting their own prices to other customers and thus mak-
ing up for the volume lost to respondents, or by cutting their prices
to the lost customer in a subsequent year in order to regain his patron-
age, proves only that those competitors are still alive at the present
time, not that they can remain so if respondents’ discriminations are
permitted to continue indefinitely. Such efforts to survive ** should
not be mistaken for “healthy competition.” Below-cost competition
is never healthy; it means that the competitive struggle has shifted
from a test of efliciency to one of financial staying power—the brute
force of the long purse.?® Here respondents have taken business from
their competitors not by fair and lawful competition, but by means
of a discriminatory price deliberately set at a point where “if we lost
it, the company that did get it wouldn’t make any profit on it.” We
think the conclusion is inescapable that such discriminations, if con-
tinued unabated, will surely result in injury to competition between
respondents and their competitors.

C. Clothespins

There is also a reasonable probability that competition between re-
spondents and their competitors in the clothespin market may be in-
jured unless respondents are restrained from continuing their “terri-
torial’” diseriminations. As noted above, these discriminations, which
consisted of giving Pittshurgh customers one case of clothespins free
with each 10 cases purchased (.e., a price discount of approximately
109%), had been preceded by a small competitor’s sales on similar terms.
However, respondents did not merely “meet” this competition (a mat-
ter discussed hereafter). Whereas the competitor, Penley Brothers,
had extended its free goods deal to only 3 customers in the Pittsburgh
market, giving only 6 cases free in conjunction with the sale of 60 cases
(for a total of approximately $300 *¢), respondents extended the same
offer to every buyer in that market, giving to 17 other purchasers
(none of whom had received the equally low Penley offer) a total of
198 cases of free clothespins.®™ Thus, respondents sold about 2,000
cases at the discriminatory price, for an aggregate dollar figure of
approximately $10,000. This is hardly de minimis.

Respondents already had about 70% of the Pittsburgh clothespin
market. Aside from Penley itself, their only other domestic compet-
mu are saying is that if this competitor, if it survived this body blow, there
1s no violation of law?’ Hearing Examiner Haycraft, tr. 3357.

51 A representative of OWD testified that his company lost approximately §£35,000 in the
wooden spoon aspect of its business in each of the years 1957 and 1958. .

55 “The competitive advantage would then be with the interstate combines, not by reason
of their skills and efficiency but because of their strength and ability to wage price wars.”
Moore v. Mead’'s Fine Bread Co., 348 U.8. 115, 119 (1954).

58 CX 184-A.
5 CX 54 summarizes a number of these transactions. See also CX 174-183.
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itor was Diamond Gardner, the company discussed above in connection
with respondents’ diseriminations in the skewer industry. Respond-
ents contend that Diamond, a large company, could not have been
injured by the discriminations in Pittsburgh because only one of the
17 customers to whom they gave free goods was a “regular” Diamond
customer, and the only sale respondents made to that customer was
a single 200-case order valued at about $715. However, several others
of the 17 favored customers of respondents had bought from Diamond
in preceding years, all of them were “desirable” customers, and all
were regularly solicited by Diamond. The record indicates that Dia-
mond’s sales in that market area fell from 2,837 cases in 1956 to 1,910
cases in 1957.%% Although a Diamond representative testified that
there had been a decline in the company’s sales in other areas as well
as in Pittsburgh, he conceded that a 109 discount would be sufficient
to cause a customer to switch from one supplier to another:

Q What would be the effect if that (10% price cut) were continued for a
long period of time in that market?

A It would definitely squeeze you out of the market.”

Further, the witness testified that clothespins are a “very substan-
tial” part of Diamond’s business.®

Respondents contend further that their free goods deal didn’t last
long enough to hurt either Penley or Diamond (less than 2 months).
It appears, however, that some of the 17 customers “stocked up” on
clothespins while the 109% discount was being given, thus extending
its effects beyond the relatively short period when sales were actually
being made on that basis.®*

Respondents assert that Penley made “a substantial increase in
1958 in sales,” concluding that: “It is apparent that Penley was able
to break into the market despite the discriminatory prices of respond-
ents.” 62 At another point in their brief, respondents state: “* * *
Penley continued to sell thereafter in increasing volume (CX 184).
The cited exhibit, however, shows that, while Penley sold 60 cases
under the free goods deal in May and June, 1957, for a total of $318.50
(giving away six cases) it sold only 55 cases during the remainder
of 1957 and only 59 cases during the entire year of 1958. We hardly
think this illustrates that Penley “was able to break into the market.”
As noted earlier, Section 2(a) proscribes not only discriminations
that injure or destroy competition, but those that “prevent” it as

2% 63

8 Tr, 2418,

5 Ibid.

6 Tr, 1077.

e Tr, 1089, 2418-2421.

62 Respondents’ brief, pp. 25-26.
~®Id,p. T
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well.5 “Tt is as unlawful to prevent a person from engaging in busi-
ness as it is to drive him out of business.” ¢

D. Chopped Ice Cream Sticks, Toothpicks, Tongue Depressors, Cock-
tail Forks, and Cockiail Spears

On this appeal counsel supporting the complaint does not contest
the hearing examiner’s finding that the record fails to show a prob-
ability of competitive injury, either primary or secondary, in regard
to the discriminatory sales of chopped ice cream sticks, toothpicks,
tongue depressors, cocktail forks, and cocktail spears. We agree that
the proof is inadequate here.

III

Respondents do not contend that they have sustained their burden
of proving that the discriminatory sales of wooden ice cream spoons
to Pet and Sealtest were made to meet the equally low price of a com-
petitor under Section 2(b). They do, however, advance this defense
in regard to the discriminations found by the examiner in the sale
of skewers and clothespins.

A. Skewers

The skewer sales found by the examiner to be unlawful under Sec-

tion 2(a), i.e., those that may cause injury to respondents’ competi-
tors, involved lower prices to Armour, MCA (the buying group), and
Hantover (a distributor). Respondents’ position in regard to their
Section 2(b) defense of the skewer case against them is stated as
follows:
While respondents do not contend that the record contains sufficient evidence to
justify every single sale of skewers at below-list prices as having been made to
meet competitors’ prices, they do contend that there is more than adequate
evidence to justify most of such sales and to support the conclusion that re-
spondents acted in good faith in an effort to maintain their accustomed portion
of the market in a highly competitive situation.*

First, the 2(b) defense is plainly inapplicable to respondents’ dis-
criminatory sales of skewers to MCA and Hantover. Both of those
customers had been receiving a discriminatory 5% discount not ac-
corded to other buyers prior to the competitive prices pointed to by
respondents. According to respondents, this discount was given to
those two customers because they perform a different “function” than

& See note 35, supra.

6 Delaware Valley Marine Supply Co. v. American Tobacco Co., 184 F. Supp. 440 (E.D.
Pa. 1960).

& Respondents’ brief, p. 32. (Emphasis added.)
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that performed by other buyers who are required to pay a higher
price.’”  They argued, however that these diseriminations should
also be excused under Section r)(b) because the record shows that,
although unknown to respondents at the time, other sellers, competl—
tors of respondents, were selling to those favored buyers at prices that
were, in some llle’lllC‘Eb, as low as or even slightly lower than respond-
ents’ dlel’llnlll'ltOI‘ Y prices.

We do not agree. Section 2(b) provides that a seller, even though
he has discriminated in price, and even though that dlscrmnnfltlon
has caused injury to competition, may be fully pardoned by the law if
he can come forward and affirmatively prove that the discriminatory

sale was “made in good faith to meet an equally low price of a com-
petitor * * *” (Emphasis added.) We think the emphasized words
place two requirements on the seller who would avail himself of the
defense. First, the seller, in making the defended sale, must have
acted for the purpose of meeting a competitor’s equally low price.
The phrase “made * * * to meet” can mean no less. And surely there
can be no doubt that foreknowledge of an equally low competitive
price is essential before a seller can discriminate for the express pur-
pose of meeting that price.

Secondly, a discriminator seeking to avail himself of the Section
2(b) defense must not only have had in mind the meeting of a com-
petitor’s equally low price, but that purpose must have been conceived
in “good faith.” In this connection, it must be noted that Section 2(b)
deals not only with tangible, objective facts, but with a state of mind
as well. Thus, the mere fact that a competitor Aas sold to a buyer at a
particular price does not, standing alone, excuse a discrimination
made to “meet” it. This principle is fully established by the holding
in Staley ° that, although the discriminator’s low prices were in fact
no lower than those of its competitor the Section 2(b) defense was not
available because the competitor’s price was an illegal one. The il-
legality of the competitor's price did not, of course, affect its objective

¢ In fact, respondents contend that their lower prices to those two customers should
not be considered “discriminatory” because, they argue, those buyers are in a separate
“functional classification” than the buyers who paid the higher price, and thus don’t
compete with the nonfavored buyrers. "Respondénts’ brief, p. 14, ef seq. The fault in this
argument, of course, is that price “discrimination” is a mere ‘“price difference.” and thus
can exist independently of ‘“the alien factor of competition among’ those buyers who pay
the high price and those who pay the low one. Federal Trade Commission v. Anheuser-
Busch, Inc., 363 U.S, 536, 546 [6 S. & D. 817] (1960). Again respondents are trring to
read into the word “discriminate” the other element of a 2(a) offense, injury to compe-
tition. But even on that issue there is no requirement of competition between the favored
and nonfavored buyers unless it is secondary line injury that is involved. Where, as here.
primary line injury is the issue, the only competition that is relevant is that between the
diseriminator and his competitors, i.e., other sellers. Ibid.

o Federal Trade Commission v. 4. E. Staley Mannfacturing Co., 824 U.S. 746, 759
[4 8. &D. 346] (1945). :
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existence; but, that illegality, combined with the fact that the dis-
criminator knew or should have known that it was illegal, defeated
the claim of “good faith.” e conclude that Section 2(b) contem-
plates a deliberate, purposeful price diserimination designed specifi-
cally to meet a competitor’s equally low price, together with “good
faith” in taking that action, and that these requirements presuppose
that the seller, prior to the discrimination, has knowledge of the
equally low price he purports to be meeting. It does not sanction the
fortuitous meeting of competition that occurs when a seller discrimi-
nates and then, in hindsight, points to the fact, previously unknown to
him, that another seller was also selling to the favored buyer at the
same price.

In connection with respondents’ discriminations in favor of MCA
and Hantover, it is worthy of note that these were of a systematic
character, i.e., a flat 5% discount from respondents’ “list” price,
granted over a long period of time (several years). They did not
vary to meet sporadic and fluctuating concessions granted by the
other sellers, but were granted as a matter of course, irrespective of
what other sellers were offering. “{A) lowered price is within § 2(b)
only if it is made in response to an individual competitive demand,
and not as a part of the seller’s pricing system * * *.7 Standard Mo-
tor Products, Inc. v. Federal Trade Commission, 265 F. 2d 674, 677
[6S.&D. 553] (2d Cir. 1959), citing Federal Trade Commission v.
Cement Institute, 338 U.S. 683, 721-726 [4 S. & D. 676] (1948), and
Federal Trade Commission v. A. E. Staley Manufacturing Co., 324
U.S. 746 [+ S. &D. 346] (1945).

Respondents’ disecriminations in favor of Armour can fave no better
under Section 2(b). While the prices accorded to this buyer were
individually negotiated and followed no systematic pattern, respond-
ents have failed to show that any of the discriminatory sales listed
by the hearing examiner ® were made for the purpose of meeting
an equally low price of a competitor. ’

Respondents contend that the four discriminatory sales made to
Armour in 1956 were all “preceded” by sales at even lower prices by
competitors.’® But here again, as in their discriminations in favor of
MCA and Hantover, there was no showing that, when respondents
granted these special prices to Armour, they had any knowledge of
the prices being charged Armour by their competitors. In the absence
of such knowledge, it is impossible to find that respondents’ discrimi-
natory sales were made “in good faith to meet an equally low price of
a competitor.”

60 Initial decision, p. 868.
7 Respondents’ brief, p. 33.
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Turning to the discriminatory sales made to Armour in 1957 and
1958, it appears that the Armour buyer wrote to respondents in March
1957 advising them that, because of “interesting offers” Armour had
received from competitors of respondents, they could expect to get
less of Armour’s business in the future.™ Respondents’ representatives
testified that the Armour buyer had told them that the price needed
for respondents to “be competitive” was the list price they had been
charging in January and February 1957—the below-cost price of
$6.90.72 By letter to Armour of March 21, 1957, respondents dropped
the price (to Armour only)once more to $6.90.

Aside from the question of whether or not a letter speaking of
“interesting offers” from other sellers is sufficient to “lead a reason-
able and prudent person to believe” that a competitor had in fact
offered a lower price, Federal Trade Commission v. A. E. Staley Mfg.
Co., supra, 324 U.S. at 758-759, respondents have failed to prove that
they knew the amount of the competitive price they believed they were
meeting. As noted above, respondents’ representatives testified that
the Armour buyer told them they would have to go back to the $6.90
figure in order to “be competitive,” but the Armour buyer himself
testified flatly that he had not told respondents the prices being quoted
by their competitors.™ It is plain that respondents, being informed of
nothing more than that some competitor was offering a large customer
a lower price than their own then-current price of $8.20, lashed out
with a price they knew no competitor could match and stay in busi-
ness, the below-cost price of $6.90. Such a price is wholly inconsist-
ent with a claim that it was conceived in “good faith to meet an
equally low price of a competitor.”

While we are persuaded that respondents’ claim of “good faith”
under Section 2(b) is defeated by the two factors mentioned above—
lack of knowledge of the amount of the lower price they thought they
were “meeting” and the quoting, in response to an unknown com-
petitive price, of a figure they knew was below their own costs—we
agree with the hearing examiner that, in fact, respondents did not
merely meet competition, but beat it, when they lowered their price
to Armour to $6.90 on March 21, 1957.7

1 RX 14.

72 Tr. 2849-59, 3052.

7 RX 316.

4 Tr, 2046.

7 The factual dispute on this point revolved around a handwritten memorandum (RX
15), a paper on which the Armour buyer had contemporaneously recorded (for his own
use) the price quotations he had received from the various skewer sellers. Farmington's
offer was shown as $7.70; Mulco's (a distributor), as $8.20; Forster's (respondent),
first as $8.20, and later as $6.90 ; and Wood Specialty’s (another distributor), first as §7.
and later as $6.80. (The changes in the quotations of these two sellers were indicated
by a line drawn through the original quotation, and the interlineation of the new price.)
The author of this document testified that he had changed the Forster notation after
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B. Clothespins

The clothespin situation presents a somewhat novel question under
Section 2(b). As noted above, the discrimination here was “terri-
torial” in nature, involving sales in Pittsburgh, Pennsylvania, and a
contiguous area radiating some 30 or more miles from downtown
Pittsburgh, at a price that was approximately 10% less than respon-
dents were charging in other areas of the country.

Prior to May 1957, buyers in Pittsburgh were apparently paying
the same price for clothespins as buyers located elsewhere. In that
month, a small manufacturer of clothespins—Penley Bros., of Paris,
Maine—entered the Pittsburgh market for the first time. At that
time, respondents had about 70% of that local clothespin market, and
Diamond Gardner was their only substantial competitor. Penley,
the new entrant, in an effort to get some of the business from these
well-entrenched competitors, sold 10 cases to a single customer on
May 13, 1957, giving that customer one case “free.””® The next
month—June 1957—Penley made two more sales on the same basis.
Thus, on June 4 it sold 80 cases, giving three cases free, and on June 24,
it sold 20 cases, giving two free. The examiner concluded that the free
cases given by Penley with the first two sales were “salesmen’s sam-
ples,” and that only the third transaction involved a price concession
(this third purchaser was a retailer having no salesmen).” In the view
we take of this phase of the case, it makes no difference whether this
distinction between salesmen’s samples and price concessions is correct
or not. The fact remains that Penley gave away no free goods after
June 24, 1957, and that the total quantity given away was six cases.
The finality of Penley’s discontinuance of the free goods deal is evi-

receipt of a letter of March 21, 1957 (CX 316) extending the new price of $6.90. How-
ever, he could not testify as to whether Wood Specialty’s change from $7 to $6.80 had
been made before or after that date.

The examiner found that the lower Wood Specialty offer was not made to Armour until
after respondents extended their discriminatory price of $6.90; that the lowest price avail-
able to Armour on that date was Wood Specialty’s earlier offer of $7 ; and that respondents’
$6.90 price therefore “‘beat” all competitive offers. First, the Armour buyer had testified
that respondents’ $6.90 offer caused him to switch a substantial part of his business to
them. Tr. 2048-2049. Further, as noted by the examiner, Wood Specialty had made no
actual sales to Armour for less than $7 prior to March 21, and its one and only sale to
that buyer at the $6.80 figure occurred on May 24, 1957-—some 2 months after respondents
established their discriminatory price of $6.90. We think it a fair inference that, if
Wood Specialty’s $6.80 price had been available to Armour during those 2 months, it
would have been used. (Respondents suggest that “Armour may have had an ample
supply and needed no further skewers until such date.” Respondents’ brief, p. 36. How-
ever, Armour’s “need” for skewers is amply demonstrated by the fact that it did buy
skewers during that 2-month period—from respondents, and at their “higher’ price of
$6.90. CX 40.)

% CX 184-A.

77 Initial decision, p. 861.
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denced by the fact that, about a month later—on July 29, 1957—it
turned down an offer from a buyer who sought a 10% price concession.™
- In the meantime, however, respondents had gotten wind of the
newcomer in the market, and of the free goods deal it had offered.
By letter of June 28, 1957, their broker reported the matter to re-
spondents. On or about July 10, 1957, one of respondents’ sales offi-
cials went from Maine to Pittsburgh to “investigate.” Several
customers told respondents about a free goods deal being offered by
a competing seller, but only one of the buyers contacted by respon-
dents’ sales official named Penley as the competitor who was selling on
~ that basis, and apparently none of the buyers contacted had either
bought from Penley or received.an offer from it. On July 12, 1957,
by letter to its broker, respondents authorized it to “meet” Penley’s
competition, 7.e., give one case free with each 10 cases sold. Thereafter,
17 customers in the Pittsburgh area were given a total of 198 cases
of clothespins free.® None of those 17 customers had bought from
Penley, or received an offer from Penley. Respondents, having con-
cluded from their investigation that the Penley offer was generally
“available” throughout the Pittsburgh area, “met” that price with
an area-wide cut. Respondents’ representative testified as follows:

A If the record shows it, we did. e didn’t except anyone when we made the
offer to the market. That was the offer. We didn't except anyone.

Q You made the offer regardless of whether or not any particular prospective
customer had or had not received any specific offer from Penley or anybody
else as to one free case with ten?

A I said that before.

Q That's correct?

A That's correct.s¢

We have been cited no case, and we know of none, in which the Sec-
tion 2(b) defense has been held to excuse a price discrimination in
favor of a customer who had not individually received, prior to the
discriminatory sale, an equally low price quotation from a competitor
of the discriminator. It should be noted at the outset that this prob-
lem is entirely different from the “new customer—old customer™
question involved in Sunshine Biscuits, Inc. v. Federal Trade Com-
mission, 806 F. 2d 48 [7 S. & D. 507] (Tth Cir. 1962). There Sunshine
gained certain new customers by offering them a price that, while it
merely matched the price they were then paying their regular sup-
pliers, was less than the price Sunshine was then charging i¢s regular
customers. Because it was given only to the new customers and not
to the old ones, the price was discriminatory. The court held, how-
ever, that the protection of Section 2(b) was not lost simply because

®CX 831

" CX 54, 174-183.
8 Ty, 2936-2937.
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Sunshine had acquired new customers as a result of its meeting com-
petition; the fact remained that each of the buyers to whom Sunshine
offered the low price was already purchasing at that identical price
from his regular supplier.

In the instant situation, respondents extended a 10% lower price
to 17 ‘customers who had not, individually, either bought at such a
low price or been offered that price by any seller. Respondents con-
tend that their action was nonetheless merely a meeting. of competi-
tion, basing this contention, as noted, on the alleged “availability” of
the Penley offer throughout the Pittsburgh marketing area.

This problem was scouted in National Utilities of Gainesville, Inc.

v. General Gas Corp., 1959 Trade Cases Par. 69,447 (DC Ga. 1959).
There, as here, small competitors had engaged in sporadic price cut-
ting to selected customers, and the defendant, a much larger seiler,
“becoming tired of the struggle customer by customer, declared war
with a drastic price reduction over the area in which plaintiff com-
petes.” (Emphasis added.) The defendant there, defending its area-
wide price cut as a meeting of competition, was able to identify only
“twelve to fifteen customers who have received and are receiving the
benefit of price cuts from defendants’ competitors * * *.*  As the
district court said:
(I)t appears that defendant, in order to meet price cuts that are offered from
time to time on a customer basis by its competitors, has announced a general
price cut over the entire Gainesville and Athens areas * * * offering to sell its
LP gas at prices with which General’s competitors can not meet and survive.

Finding that this area-wide price reduction threatened irreparable
injury to a smaller competitor (the plaintiff), the district court grant-
ed a temporary injuction requiring the defendant to restore its prices
to the level existing before it made the general cut.

On appeal, the Fifth Circuit,” questioning the district court’s find-
ing of irreparable injury to the plaintiff, vacated the injunction, and
remanded the case to the district court with instructions that, if the
lower court still believed injunctive relief was necessary, the injunc-
~ tion should be made equally applicable to both the plaintiff and the
defendant, i.e., prohibit price cutting by both or neither.

In its opinion, however, the Court of Appeals expressed some doubt
as to the premise that competition can only be “met” on a customer-by-
customer basis: _

If it is ultimately proved that in making this price reduction over the whole area

the appellant did no more than meet the lowest price of competitors in major
parts of the trade area, we think there is considerable doubt whether this would

51 Generel Gas Corp. v. National Utilities of Gainesville, Inc., 271 F. 2d 820 (5th Cir.
1959), 1959 Trade Cases Par. 69,533.
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afford a proper basis for granting either injunction or damages. We do not,
however, decide this on this appeal * * *,

We think the instant case provides a clear basis for resolving those
doubts in favor of the interpretation advanced by the district court.
At the outset it should be noted that the statute “places emphasis on
individual competitive situations, rather than upon a general system
of competition.” # This emphasis upon “individual competitive sit-
uations” springs from a recognition of the fact that discriminations
defended under Section 2(b) have already been shown to be injurious
to competition,® and from the obvious public interest in preventing
“unwarranted discriminations in price.”® In this connection, re-
spondents make the ingenious argument that their extension of the
lower price to all buyers in the Pittsburgh area, rather than merely
to the three who had actually received Penley’s lower offer, was de-
signed to avoid “discriminating” between their own customers in that
local area. They feared that, if they merely met the lower price ac-
corded to the three specific buyers, secondary line injury might be
sustained by other buyers who compete with those three.

In view of the widespread and, indeed, predatory price discrimina-
tions respondents have practiced habitually in the past, their pro-
testations in this regard must bear the suspicion that they represent
merely another instance of the Devil quoting Scripture.

But we think the argument is fallacious as a matter of logic and
common sense. Contrary to their implied premise, such an area-wide
meeting of competition does not minimize the probability of second-
ary line competitive injury. Had respondents met Penley’s competi-
tion by simply extending an equally low “counteroffer”  to those three
buyers who had actually received Penley’s low “offer,” or price, they
could not have possibly caused any additional secondary line injury.
Since those three purchasers were already buying at a 10% lower
price (from Penley) than their competitors were having to pay, the
nonfavored buyers were already suffering all the injury a 10% price
disadvantage was capable of inflicting. A counteroffer by respondents
to those three buyers, while it might induce them to change suppliers,

82 Federal Trade Commission v. A, E. Staley Mfg. Co., 324 U.S. 746, 753 [4 S. & D. 346]
(1945). (Emphasis added.)

83 Since injury to competition is a part of the primae facie case, a showing on this element
must be made before any necessity arises for a presentation of the affirmative defense
accorded to the accused seller under 2(b).

8t Federal Trade Commission v. A. E. Staley AMfg. Co., 324 U.8. 746, 759 [4 S. & D. 346]
(1945).

8 () he seller is protected, under § 2(b), in making a counteroffer provided the seller
proves that its counteroffer is made to meet in good faith its competitor’s equally low
price.” Standard 0il Co. v. Federal Trade Commission, 340 U.S. 281, 244 [5 8. & D. 221]
(1951) (emphasis added).
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would not increase the price advantage of the favored three, nor the
disadvantage of the others, by one iota.

The same is true when we turn to primary line injury. When a
seller acquires customers by offering them a lower price, he has
deprived their regular supplier of their patronage. A “counteroffer”
to those specific customers from a third seller offering that same low
price, even if it succeeded in inducing those buyers to switch suppliers
a second time, could add nothing to the injury already sustained by
their original supplier. Whether the buyer stays with the seller that
made the first “offer” of a lower price, or switches to the next seller
who makes an equivalent “counteroffer,” the fact still remains that
the original supplier loses the customer. Whether it is to the one or
the other does not affect its degree. Thus a counteroffer that simply
matches someone else’s offer, and is restricted to those particular buyers
who have in fact received that offer, adds nothing to the sum total of
primary line injury.

Respondents’ area-wide “meeting” of competition, on the other hand,
widened the impact area and increased the likelihood of competitive
injury not only at the primary level, but at the secondary level as well.
As to the latter, even if respondents communicated the offer to sell at
the 10% lower price to every buyer located within an arbitrary
perimeter surrounding the Pittsburgh marketing area, there would
always remain the likelihood that a few buyers located on one side of
the “zone” line would compete with buyers located on the other side.
To bring all these in, and thus avoid discrimination and competitive
injury, respondents would have to continue widening the circle of
favored customers, perhaps until they encountered some natural phys-
ical barrier (such as a mountain range) to protect the nonfavored
from the favored buyers.

Turning to the primary level, it is too obvious to require discussion
that respondents’ extension of the discriminatory 10% price reduc-
tion to 17 customers who had no¢ received the Penley offer increased
the probability that other sellers of clothespins—respondents’ own
competitors—would suffer losses in sales volume. Injury at the
primary level can be expected to increase in direct proportion to the
number of customers receiving the spurious “counteroffer.”

In this connection we think it highly significant that Penley, whose
prices respondents were “meetings,” was a very small producer,
incapable of sustained selling at the introductory prices used in its
attempt to gain entry to the Pittsburgh market. Its lack of power
to continue selling at 10% off is evidenced by the fact that, after only
three such sales (total value of $318.50 %¢), it affirmatively refused to

80 CX 184-A.
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accept another order except at full list price. "If respondents’ con-
tentions were to prevail, “offers” by a seller wholly incapable of
delivering more than an insignificant volume of goods at the low price
would provide an ambitious competitor having substantial market
power (such as the 70% of the market enjoyed by these respondents)
with an excuse to “meet that price on a massive, area-wide scale, and
thus cripple not only the small competitor who furnished the provoca-
tion, but more substantial competitors as well. We think a seller con-
templating the “meeting” of a competitive price must consider the
size and strength of the competitor whose price he is meeting, and
tailor his counteroffer to the scope of that offer. Thus, if a seller
extends his counteroffer beyond what he has reason to believe are the
limits of the competitor’s ability to perform, we think the seller’s
“good faith” in making an equally low counteroffer would be subject
to grave doubt. It is important, therefore, that the seller relying on
Section 2(b) ascertain in advance not only the price he purports to
be meeting, but the identity of the competitor who is allegedly
offering it.

Respondents contend that, because of buyer reluctance to reveal the
amount of competitive offers and the names of bidders who malke them,
a requirement of knowledge as to the price to be met and the identity
of the competitor offering it would impose an unreasonable burden on
the seller seeking to avail itself of the Section 2(b) defense. e
agree that purchasing agents might possibly prefer to maintain an air
of mystery about the offers they’ve received from competing sellers.
There has always been the buyer who “loved to ‘sweat’ the salesman.
He would tell each that a competitor had quoted a lower figure, and let
the poor anguished soul guess, at his peril, whether or not the buyer
was telling the truth, which he usually wasn’t.” s But this is not
proof that, if the seller refused to guess at the “interesting offers’
allegedly received from unnamed competitors, the buyer would not
overcome his reluctance and give facts. Ve have nothing but respond-
ents’ words for the proposition that a buyer will abandon his regular
supplier and take on a new one rather than divulge the name and
quotation of the latter. Common sense suggests that buyers, when
confronted with the fact that sellers arve constrained by law to treat
all buyers fairly until the buyer seeking a favored price cites chapter
and verse about alleged competitive offers, will yield to the law's
requirements, thus encouraging fair and above-hoard competition.

We conclude that when respondents extended their 10% lower price
to 17 customers who had not received an equally low offer from their

8 Randall, Folklore of Management 101 (Mentor, 1959).
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competitor, Penley, they were not within the protection of Section
2(b).
w

Respondents contend that the examiner erred in rejecting certain of
respondents’ proposed findings of fact.** We see no merit In this
contention. The examiner, in his initial decision, is not required to
make findings on every peripheral issue raised in the proceedings,
but to make “findings and conclusions, with the reasons or basis there-
for, upon all the material issues of fact, law, or discretion presented by
the record * * *.”# The hearing examiner’s findings dealt fully with
all material issues raised by the pleadings. We believe that those he
rejected were either immaterial or lacking in record support.

\4

Respondents assert that the scope of the order entered by the hearing
examiner is unduly broad in that it (1) “extends to all woodenware
products sold by respondents, notwithstanding the fact that the hear-
ing examiner found illegal price discrimination only in connection
with three such products;” (2) contains several prohibitions of the so-
called secondary line type, whereas a likelihood of competitive injury
was found to exist only in primary line competition; ®® and (3) fails
to make the primary line prohibition applicable “only where the pur-
chaser obtaining the lower price is in direct competition with the
purchaser charged the higher price.” **

The latter contention is patently without merit. As the Supreme
Court said in Federal Trade Commission v. Anheuser-Busch, Inc., 363
U.S. 536, 546 [6 S. & D. 817] (1960):

The existence of competition among buyers who are charged different prices by
a seller is obviously important in terms of adverse effect upon secondary-line
competition, but it would be merely a fortuitous circumstance so far as injury
to primary-line competition is concerned. Since, as we have indicated, an inde-
pendent and important goal of § 2(a) is to extend protection to competitors of
the discriminating seller, the limitation of that protection by the alien factor of
competition among purchasers would constitute a debilitating graft upon the
statute.

Such a limitation would also constitute a “debilitating graft” upon
our order.

8 Respondents’ brief, p. 41.

8 Federal Trade Commission’s Rules of Practice, Procedures and Organization, Sec.
4.19(b). (Emphasis added.)

% Respondent’s brief, p. 38.

91d., 57.

749-537—67——59
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Similarly, respondents’ contention that our order should be limited
to those of their products that happen to move through the same
“channels of distribution” as those employed in selling the three prod-
ucts involved in the sales found violative of Section 2(a) is unsound.
An order to cease and desist does not punish for past conduct; it seeks
merely to restrain those acts and practices “whose commission in the
future, unless enjoined, may fairly be anticipated from the [respond-
ent’s] conduct in the past.”®* Since it is the unlawful practice that is
the object of our order, not the sale of a particular product or the chan-
nels of its distribution, a violation of law in connection with the sale
of only one product is sufficient basis for the entry of an order pro-
hibiting that type of conduct in connection with the sale of all of the
offender’s products.®®

Those who would have us exercise our discretion in their favor
by excluding from an order some of their products must bear the bur-
den of persuading us that those products are so thoroughly distin-
guishable from those involved in the past violations that, even if dis-
posed to continue the violations in sales of the latter products, they
would be lacking in either the capacity or the inclination to do so in
connection with sales of the former. In thisregard, the mere fact that
some of respondents’ other products are not bought by the same cus-
tomers that buy the three produets involved in the instant violations
is wholly irrelevant. As we said in our recent 7'7ansogram opinion:
The argument * * * that the order should apply only to publications of job-
ber customers is untenable. The distinctive feature in this case is the mode of
advertising, not the class of customer by whom that advertising facility was pro-
vided. There is no basis, either in logic or in the record, for supposing that an
offer by, say, a retail customer, or group of retail customers, to furnish respond-
ents with space in an advertising catalogue would have been turned down on the
ground that it came from retailers rather than from jobbers.™

There is nothing here to indicate that these respondents, having en-
gaged in discriminatory pricing for the predatory purpose of destroy-
ing competitors in more than one of their woodenware products, will
not carry this proclivity for illegal pricing into their marketing of
other products. In this connection, we think the identity and au-
thority of the individuals who plan, execute, or authorize the illegal

92 National Labor Relations Board V. Express Publishing Co., 312 U.S. 426, 435. See
also Transogram, Inc., Docket 7978, Opinion of the Commission [61 F.T.C. 629, 701]
issued September 19, 1962,

9 Niresk Industries, Inc. v. Federal Trade Commission, 278 F. 2d 337, 343 [6 §. & D. 727]
(7th Cir. 1960) ; Hershey Chocolate Corp. v. Federal Trade Commission, 121 F, 24 968, 971
[8 8. & D. 892] (3d Cir. 1941) ; Eugene Dietzgen Co. v. Federal Trade Commission, 142 F.
2d 321, 330 [4'S. & D. 117] (7th Cir. 1944), cert. denied, 328, U.S. 730.

% Transogram, Inc., Docket 7978, Opinion of the Commission [61 F.T.C. 629, 702]
issued September 19, 1962.
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practices furnish a more helpful guide in determining the scope of
the order than the product involved or its channels of distribution.
Thus, in our recent Quaker Oats decision ® the order was limited to
“cat food,” rather than extending to all of the company’s products,
because the individual that authorized the violation (the head of the
company’s cat food division) exercised an unusual degree of autonomy
in his operation of that separate division, and had no authority in
regard to the products produced by the company’s other divisions.
Indeed, in that case, which involved an unlawful promotional allow-
ance granted at the solicitation of a retailer-customer, the customer
that induced the violation by the head of the cat food division had been
previously “turned down cold” on that unlawful plan when he first
presented it to another division of the respondent company. In that
unique fact situation, we were persuaded that there was no likelihood
of that practice being followed in the future by other divisions of the
company that market products other than cat food.

In contrast to the above situation where the individual who au-
thorized the violation had authority over only one product, the indi-
vidual respondent here—Hodgkins—is the sole pricing authority at
his company,®® and thus personally responsible for the discriminations
found to be unlawful herein. This fact alone would be more than
sufficient to require an order covering all of the products sold by the
company. But when the predatory intent of this respondent is added
to the scales, the need for such a broad order becomes imperative.

We are not unmindful, of course, of the Supreme Court’s recent
suggestion that, because of the finality that now attaches to our Clay-
ton Act orders, they should be framed with as much precision as pos-
sible.”” But the number of products to be covered by the order raises
no issue of “precision.” It could hardly be claimed, for example, that
an order embracing “all” of a respondent’s products was less precise
than one covering three named products. Only if a respondent was
unaware of the products it handled could it entertain any doubts or
uncertainties as to the order’s coverage in this regard. Any possibi-
lity of vagueness or uncertainty lies not in the product coverage of

9 Quaker Oats Co., Docket 8119 [60 F.T.C. 798, 820] decided April 25, 1962.

% “Well, there is only one man up there that can say anything and that is Ted Hodgkins.”
Tr. 1841, See also tr. 1810, 1844, 3295.

o7 “The geverity of possible penalties prescribed by the amendments for violations of
orders which have become final underlines the necessity for fashioning orders which are, at
the outset, sufficiently clear and precise to avoid raising serious questions as to their
meaning and application.” Federal Trade Commission v. Henry Broch. & Co., 368 U.8.

360, 367-368 [7 S. & D. 305] (1962).
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our orders, but in their description of the practice prohibited. Re-
spondents herein will surely have no doubt in understanding the prac-
tice prohibited by this order.

In this connection, we think the order entered by the examiner
should be strengthened by eliminating two uncertain and debilitating
qualifications. Paragraph 1 prohibits respondents from:

* % % ge]ling woodenware products to any purchaser at a price which is
lower than the price charged any other purchaser engaged in the same line of
commerce where such lower price undercuts the price at which the said pur-
chaser charged the lower price may purchase said products of like grade and
quality from another seller.”®

The phrase “engaged in the same line of commerce,” as it has been
used in some of our orders in the past, referred to “functional” simi-
larity among buyers. It was designed to limit the prohibition to price
differentials between buyers belonging to the same functional classifi-
cation, e.g., between two retailers or between two wholesalers, and
not between a wholesaler on the one hand, and a retailer on the other.*
The rationale, of course, was that (1) secondary line injury is not
likely to result from such a differential because a wholesaler doesn’t
ordinarily compete with a retailer in the resale of the goods, and (2)
a price differential that favors a wholesaler over a retailer is presum-
ably based on cost savings that would justify it under Section 2(a).

Neither of these propositions, however, even if generally true, *°°
support that qualification here. Price “discrimination,” being merely
a price “difference,” occurs whenever one buyer pays more than an-
other, regardless of the functional classifications those two buyers
are given. And in a primary line case, secondary line injury (and
thus competition among the favored and nonfavored buyers) is wholly
irrelevant. Federal Trade Commission v. Anheuser-Busch, Inc.,
supra, 363 U.S. at 546. Since primary line injury can result from a
discrimination that favors one buyer over another even though they
do not compete, we see no reason to believe that we can prevent such
injury here by merely prohibiting these respondents from discriminat-

98 Tnitial decision, p. 888.

9% That phrase was never intended, of course, to have geographical significance, i.e.,
it would not exempt a discrimination involving a lower price to, say, a jobber located in
Philadelphia, Pennsylvania, than to a jobber located in Washington, D.C. If interpreted
as granting such an exemption, this “same line of commerce” language would, in a primary
line ‘‘territorial” discrimination case, e.g., the instant case, or Maryland Baking Co. V.
Federal Trade Commission, 243 F. 2d 716 [6 S. & D. 260] (4th Cir. 1957), modifying and
affirming 52 F.T.C. 1679 (1956), expressly permit the very thing found unlawful.

10 Secondary line injury can result from price differentials between a wholesaler and a
retailer if it is the retailer, not the wholesaler, that is getting the low price. See Federal
Trade Commission V. Morton Salt Co., 334 U.S. 87, 55 [4 S. & D. 729] (1948), where the
Supreme Court approved a provision in our order prohibiting sales *“to any retailer at a
price lower than that charged a wholesaler whose customers compete with the retailer.”
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ing among those of their buyers who happen to belong to the same
functional classification. Even if it be assumed that the functional
labels are not “ambiguous” but “follow real functional differences,”
Federal Trade Commission v. Ruberoid Co., 343 U.S. 470, 475 [5
S. & D. 393] (1952), these respondents could still oppress their com-
petitors with drastic price cuts in a selected “territory,” or to a single
buyer-classification, or even to selected members of a particular buyer-
classification, by the simple technique of selling “direct” to these while
selling only through “middlemen” to the others. For example, re-
spondents sell their skewers “direct” to certain large meat packers
(such as Armour) who are “users” (consumers). Respondents also
sell skewers to distributors, or wholesalers, who, in turn, resell to “us-
ers” (smaller meat packers). Since the large direct-buying “users”
are not “engaged in the same line of commerce” as the distributors,
the order, if so qualified, would not prohibit respondents from captur-
ing and holding specific “user” accounts (e.g., Armour) with a price
that was, say, 50% lower than the price charged the distributors, not-
withstanding the fact that this might destroy the remaining competi-
tion in the production of skewers.

There is of course the remaining factor of presumed cost savings in
selling to one class of customers as compared with selling to another.
This, however, is wholly taken care of by the fact. that the various de-
fenses accorded to sellers by the Act—including cost justification un-
der Section 2(a) and the right to meet competition under Section
2(b)—*“are necessarily implicit in every order issued under the au-
thority of the Act, just as if the order set them out in extenso.” Fed-
eral Trade Commission v. Rubereid Co., supra, at 476. No matter
how we word our order, therefore, these respondents could always
vary their prices as between a “user” and a distributor, or, for that
matter, between one “user” and another, where the differential was
based on genuine cost differences recognized by the statute, or where
it was necessary in order to meet a lower price offered to a particular
buyer by one of their competitors.

Further, we regard as unnecessary and undesirable the additional
qualification included in the emphasized portion of the examiner’s
order quoted above, 7.e., the part which prohibits price discriminations
only “where such lower price undercuts the price at which the said
purchaser charged the lower price may purchase said products of like
grade and quality from another seller.” This language was proposed
by the Commission, and accepted by the court, in Maryland Baking
Co.v. Federal Trade Commission, 243 F. 2d 714 [6 S. & D. 260] (4th
Cir. 1957), to meet an objection that an order not so qualified would
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have the effect of putting that respondent’s “prices in a strait jacket
throughout the country, so that it may not vary them in various locali-
ties even though no discrimination may be involved.” 7d.,719.

After careful consideration of all the factors involved, we are of the
opinion that the qualification in question is wholly unnecessary to
preserve any legitimate interests of these respondents. Indeed, we
think it permits results not compatible with the purposes of the statute.

As we have noted above, and as the court itself noted in Maryland
Baking Co., supra, at 718-719, the right to discriminate in order to
meet lower competitive prices is implicit in all price discrimination
orders. Therefore, insofar as the language in question purports to
preserve to respondents this right, it is entirely superfluous. But
it gives more than Section 2(b) affords, in that it prohibits only those
diseriminations that “undercut” the price at which the favored cus-
tomer “may purchase” from other sellers. This phraseology leaves un-
certain the very practice we have found unlawful in the clothespin
aspect of the instant case.

As we discussed above in considerable detail, we construe Section
2(b) as protecting customer-by-customer, but not areawide, meeting
of competition. We have held that, while respondents would have
been within the protection of Section 2(b) if they had merely made
an equally low “counteroffer” to three specific buyers in the Pittsburgh
market area who had received a 10% lower price from a competitor,
they went outside the scope of that defense when they extended that
price to 17 other customers, none of whom had received such an offer
from any of respondents’ competitors. In so ruling we rejected re-
spondents’ argument that the competitor’s sales to the three customers
at the lower price made it automatically “available” to every other
buyer Jocated in the Pittsburgh area. Yet, if we now prohibit only
those discriminations that undercut the price at which the favored
buyers “may purchase” from a competitor of respondents, it would
doubtless be contended that a single competitive sale at a lower price
in any given market area would thereby establish its “availability”
to the hundreds of other buyers in that area (i.e., that all of those other
buyers “may purchase” at the lower price). This interpretation, of
course, would ignore the fact that those other buyers can only purchase
at that price ¢f they learn of its existence; ¢/ the competitor in question
is willing to sell to all would-be buyers at the lower price; and 7f that
competitor is physically large enough to supply the requirements of all
such would-be purchasers. Hence we would regard this interpretation
as erroneous. But in the interest of precision, we think the order
should be corrected to remove all uncertainty.

For the foregoing reasons, paragraph 1 of the order entered by the
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hearing examiner will be amended to eliminate these qualifications.
As amended, the order will prohibit respondents from selling their
woodenware products to any purchaser at a price which is higher than
the price charged any other purchaser “where respondents, at the time,
are selling in two or more trading areas and in the trading area in
which such products are sold at the lower price are in competition with
any other seller who then and thereafter enjoyed a substantially
smaller volume of sales of woodenware products than the total volume
of sales enjoyed by respondents.” Since the object of a primary line
order is to assure Section 2(a)’s “protection to competitors of the
discriminating seller,” Federal T'rade Commission v. Anheuser-Busch,
Ine., supra, 363 U.S. at 546 [6 S. & D. 817], any further qualification
would be inconsistent with the public interest inherent in achieving
that “independent and important goal” of the statute. /bid. This
order will not, as feared by respondents, require them to charge a
single, uniform price throughout the country. Price variations would
not violate the order if (1) respondents had no weaker competitors in
the area where the favored buyer was located; (2) the lower price
could be cost justified; or (3) the lower price had been offered to the
favored customer in good faith for the purpose of meeting an equally
low price offered to that particular purchaser by a competitor of
respondents.

There is merit, however, in respondents’ further contention that
the order entered by the hearing examiner goes too far in prohibiting
discriminations involving the likelihood of secondary line injury.
Sinee the violations found herein are predicated solely upon primary
line injury, with an express finding that the proof was inadequate to
show a probability of injury at the secondary level, we are constrained
to hold that those prohibitions go beyond the scope of the record, and
must be stricken.

The initial decision and order as supplemented and modified to
conform to the views expressed in this opinion will be adopted as the
decision of the Commission. '

Commissioner Elman dissented from the decision herein and Com-
missioners Anderson and Higginbotham did not participate in the

decision.
DissexTiNG OPINION

JANUARY 3, 1963

By Erman, Commissioner:

Although the record in this proceeding might support a finding that
respondents engaged in predatory pricing practices, in violation of
Section 5 of the Federal Trade Commission Act, the complaint was
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drawn not under that provision but under Section 2(a) of the
Robinson-Patman Act. The majority, apparently reluctant to forego
an order against such respondents, reaches broad conclusions of viola-
tion of Section 2(a) which the record does not support. The opinion
fails to mention substantial evidence of record that contradicts in large
part its findings of probable competitive injury caused by respond-
ents’ price differentials, and reflects an extreme interpretation of Sec-
tion 2(a) that could not have been intended by Congress and is not
likely to withstand judicial review.

“Throwing the book” at a respondent who has engaged in reprehen-
sible conduct is a temptation to be guarded against. For it involves
the danger that in the process the book itself may be damaged. One
may hope that the true meaning and significance of the opinion in this
case, concurred in by only two members of the Commission, will not
be misunderstood. I trust, also, that the order here, which restricts
respondents’ freedom to compete to a wholly unjustifiable degree, will
not be regarded as a precedent for future “primary-line injury” orders.

OriNioN oN RespoNDENTS’ ExcEPTIONS TO THE PrOPOSED FixnAL ORDER
MARCH 18, 1963

By Dixon, Commissioner:

On January 3, 1963, the Commission, with one member dissenting,
concluded that respondents had engaged in discriminatory pricing in
violation of Section 2(a) of the amended Clayton Act and issued a
proposed order to cease and desist. Pursuant to the Commission’s
Rule 4.22(c), respondents have filed their objections to that proposed
order and counsel supporting the complaint has filed his reply thereto.

Our proposed order would prohibit respondents from discriminating

in the price of goods of like grade and quality:
By selling woodenware products to any purchaser at a price which is higher
than the price charged any other purchaser where respondents, at the time, are
selling in two or more trading areas and in the trading area in which such
products are sold at the lower price are in competition with any other seller
who then and thereafter enjoyed a substantially smaller volume of sales of
woodenware products than the total volume of sales enjoyed by respondents.

Respondents contend that this order is “vague and ambiguous” and
that it is “unduly restrictive.” On the first point, they point to four
terms they find vague: (1) “trading area,” (2) “competition,” (3)
“then and thereafter,” and (4) “substantially.” Their second conten-
tion—that the order is “unduly restrictive”—is based principally
on their argument that it requires them to sell their products at a
single, uniform price throughout the United States.
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The latter point was specifically dealt with in our opinion: “This
order will not, as feared by respondents, require them to charge a
single, uniform price throughout the country. Price variations would
not violate the order if (1) respondents had no weaker competitors in
the area where the favored buyer was located; (2) the lower price
could be cost justified; or (3) the lower price had been offered to the
favored customer in good faith for the purpose of meeting an equally
low price offered to that particular purchaser by a competitor of
respondents.” (P. 923.)

Respondents answer, however, that neither of these possibilities can
be of any practical benefit to them. "As to the second and third—the
right to discriminate where the differential can be “cost justified” under
Section 2(a), and the right to discriminate in order to “meet competi-
tion” under Section 2(b)—respondents argue that, because of the prac-
tical difficulties in proving them, they are more illusory than real. To
this contention we can only say that, even if we agreed with it (which
we most emphatically do not), the Congress, and not this Commission,
would be the appropriate body to hear it. In fact, these defenses
afford a wide area of flexibility in pricing.

Respondents’ contention that they can derive no practical benefit
from that part of our order which prohibits discriminations only in
those areas where they have “weaker” competitors is actually based
on their misinterpretation of the terms mentioned above. Hence their
objections to the alleged restrictiveness of the order and to its “am-
biguity” can be dealt with together.

The term “trading area’ refers, of course, to a geographical market
for a particular product, a concept that is so well known in antitrust
and trade law as to need no discussion. Respondents apparently had
no difficulty in marking out the boundaries between their Pittsburgh
and Buffalo clothespin “trading areas” when they virtually drove a
smaller manufacturer of clothespins out of Pittsburgh with a dis-
criminatory price that was 10% lower to Pittsburgh buyers than to
their Buffalo customers.

Similarly, the word “competition,” as used in the order, refers to
competition between respondents and another seller of the same wood-
enware product in the same geographical “trading area.” Respond-
ents would not, as they fear, be prohibited from selling toothpicks in
Kokomo at a lower price than they charge in New York City if, in
fact, there is no one else who sells toothpicks in Kokomo in competition
with them. A firm selling some other woodenware product in that
trading area obviously would not be a “competitor” within the mean-
ing of this order. In other words, it is designed to prohibit respond-
ents from selling a particular woodenware product at two different
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prices in a particular geographical trading area, or in two different
trading areas, when, in the trading area where the discrimination oc-
curred, or where the sale at the lower price was made, there is another
seller who, in addition to another qualification discussed below, com-
petes with respondents in the sale of that product in that trading area.

Respondents’ objections to the terms “then and thereafter” and
“substantially” are particularly misplaced. Here the order has been
carefully tailored to fit the particular facts of the case. Respondents,
having demonstrated a capacity and an inclination to use low, dis-
criminatory prices to force smaller competitors into bankruptcy or to
persuade them that withdrawal from a particular market is the better
part of valor, are simply being prohibited from continuing that very
same practice. We could have accomplished this surely and eff ectively
by simply prohibiting them from “discriminating in price by selling
[such product] to any purchaser at prices lower than those granted
other purchasers where respondent[s], in the sale of such product,
[are] in competition with any other “seller.” Page Dairy Co., 50
F.T.C. 395,399 (1953). Under such an order, the only question, once a
discrimination has been shown, is whether or not there was a competi-
tor—any competitor—on the scene to be hurt. The prior violation of
the Act, including both the discrimination and the actual or probable
injury to competing sellers, raises a presumption that a violation of
the order, .., a repetition of the offense, will have the same injurious
effect on competing sellers. By the use of the words respondents now
object to, we have departed from this more certain method of prevent-
ing future violations, and have embarked on something of an experi-
ment to see if we can reach the desired end while interfering as little
as possible with respondents’ price “flexibility.” Thus our order,
rather than simply assuming that any competitor on the scene of a
price discrimination will be injured, attempts to exclude from its cover-
age those competitive situations in which the probability of such
injury does not appear too great, and to focus it, instead, solely on
those situations where injury is almost certain. Accordingly, re-
spondents are prohibited from discriminating in price only where they
“are in competition with any other seller who then and thereafter
enjoyed a substantially smaller volume of sales of woodenware prod-
ucts than the total volume of sales enjoyed by respondents.”

This qualification seems to us to be both clear and fair. The com-
petitor whom respondents must consider before they grant a discrimi-
natory price is to be identified by the simplest criteria we know—total
sales volumes in woodenware products. These respondents, as man-
ufacturers of some 25 woodenware products, could not fail to know



FORSTER MFG. CO., INC., ET AL. 927
852 Opinion

which members of their industry are “substantially” smaller than
themselves, and which are their equal or larger. The word “sub-
stantially” is not a novel term in the antitrust field. It is used here,
as it generally is, to avoid disputes over mathematical niceties. We
have no hesitation in saying, however, in response to respondents’
direct query, that we would consider a 10% volume superiority on
respondents’ part a substantial edge in strength and one that would
thus make the order applicable.

Volume of sales in all woodenware products, rather than in sales
of the specific product involved in a discriminatory sale, or in sales of
that particular product in a specific trading area, was chosen as the
criteria of competitive strength because of the peculiar facts in the
case. In selling at least one of their woodenware products at prices
that were not only discriminatory but below cost, respondents demon-
strated a willingness to use profits derived from the sale of their other
24 woodenware products to finance a discriminatory “price war” in a
single product. Hence a small manufacturer who made only one prod-
uct, although it might have, say, more than 50% of the market for
that product in a single trading area (or even nationally), would
nonetheless be unequipped to resist a prolonged, discriminatory seige
by respondents.

Nor does the term “then and thereafter” have any sinister meaning.
On the contrary, it is designed as a benefit to respondents, not as an
added stringency. In order to violate the order, they must charge a
lower price to a buyer in a trading area where they have a competitor
who is not only “then” (at or about the time of the discriminatory sale)
smaller than respondents (in terms of total woodenware sales volume)
but who, in the interval of time between the discrimination and the
bringing of enforcement proceedings by the Commission (“there-
after”) remained smaller than respondents. If that competitior should
happen to wax prosperous during that interval and come to equal or
surpass respondents in sales volume, the order assumes that the dis-
crimination caused no competitive harm.

Respondents’ suggestion that the instant order is punitive in na-
ture—that it attempts to destroy them in retaliation for their destruc-
tion of one of their competitors—is unworthy of discussion.

Respondents’ objections to the proposed order issued with the de-
cision of the Commission in this proceeding on January 3, 1963, are
rejected. It will be adopted as the final order of the Comimission.

Commissioners Anderson and Higginbotham did not participate in
the decision of this matter, and Commissioner Elman dissented.
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Pursuant to the Commission’s order of January 8, 1963, respondents
having filed objections to the proposed order to cease and desist in this
proceeding, a proposed alternative order, and reasons in support
thereof; and counsel in support of the complaint having filed a reply
in opposition thereto; and :

The Commission, for the reasons stated in the sccompanying opin-
ion, having determined that respondents’ objections to the proposed
final order are without merit and that said order should be entered -
as the final order of the Commission : .

1t is ordered, That respondent Forster Mfg. Co., Inc., a corporation,
and its officers and the individual respondent Theodore R. Hodglkins,
and respondents’ representatives, agents, and employees, directly or
through any corporate or other device, in connection with the sale or
distribution in commerce of woodenware products, do forthwith cease
and desist from discriminating, directly or indirectly, in the price of
such products of like grade and quality:

By selling woodenware products to any purchaser at a price which
is higher than the price charged any other purchaser where re-
spondents, at the time, are selling in two or more trading areas
and in the trading area in which such products are sold at the
lower price are in competition with any other seller who then
and thereafter enjoyed a substantially smaller volume of sales of
woodenware products than the total volume of sales enjoyed by
respondents.

[t is further ordered, That the respondents’ objections to the pro-
posed order be, and they hereby are, denied.

1t is further ordered, That the hearing examiner’s initial decision,
as supplemented and modified by the Commission’s opinion of Janu-
ary 3, 1963, be, and it hereby is, adopted as the decision of the
Commission.

It is further ordered, That respondents Forster Mfg. Co., Inc., and
Theodore R. Hodgkins, shall, within sixty (60) days after service
upon them of this order, file with the Commission a report, in writing,
setting forth in detail the manner and form in which they have
complied with the order to cease and desist set forth herein.

By the Commission, Commissioner Anderson not participating for
the reason that he did not hear oral argument, Commissioner Higgin-
botham not participating by reason of the fact that this matter was
argued before the Commission prior to the time when he was sworn
into office, and Commissioner Elman dissenting.
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IN THE MATTER OF

CONSOLIDATED FOODS CORPORATION

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7 OF
THE CLAYTON ACT

Docket 7000. Complaint, Dec. 18, 1957—Decision, Mar. 22, 1963

Order requiring a large integrated Chicago processor and distributor of a broad
line of food products, to divest itself of a Los Angeles manufacturer of
dried food seasonings—including onions, garlie, chili pepper, and paprika—
acquired in April 1951, which had occupied a position of dominance in
the onion and garlic dehydrating and processing industry; and to restore
it as a going concern as in the order below in detail set forth.

CoMPLAINT

The Federal Trade Commission having reason to believe that the
party respondent named in the caption hereof and hereinafter more
particularly designated and described has violated and is now violat-
ing the provisions of Section 7 of the Clayton Act (15 U.S.C. Title 15,
Sec. 18), as amended and approved December 29, 1950, hereby issues
its complaint charging as follows:

ParacrarH 1. Respondent Consolidated Foods Corporation is a
corporation organized in 1941 and doing business under and by virtue
of the laws of the State of Maryland, with its office and principal place
of business located at 135 South La Salle Street, Chicago, Illinois.

Respondent Consolidated Foods Corporation, hereinafter referred
to as Consolidated, is engaged, among other things in the business of
processing, distributing, and retailing a broad line of food products.
Its food operations are completely integrated in that it handles a wide
variety of products from the raw stage in the field to retailing to the
ultimate consumer.

During the period from July 1, 1950, to June 30, 1951, Consoli-
dated’s net sales were $174,006,801. Its net sales for the period from
July 1, 1955, to June 30, 1956, totaled $268,252,695. As of June 30,
1951, Consolidated’s assets totaled approximately $60,000,000 and by
June 30, 1956 its total assets increased to more than $99,000,000.

The distribution of food products constitutes a principal part of
Consolidated’s operations. In connection with this distribution Con-
solidated purchases a substantial volume of food products from vari-
ous suppliers, many of which use, or can use, the type of dried food
seasonings produced by Consolidated’s Gentry Division.

Prior to and since April 12, 1951, Consolidated has been and is now
engaged in the purchasing, processing and distribution of food prod-



