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with the Commission a report, in writing, setting forth in detail

the manner and form in which they have complied with the order
to cease and desist set forth herein.

By the Commission, Commissioner Elman dissenting and Com-
missioner Higginbotham not participating.

I" THE MATTER OF

D. L. CLARK Cm1P ANY

ORDER, ETC. REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d)
OF THE CLAYTON ACT

Docket 81.5-1 ComjJlaint, Oct 24, 1960-Decis'ion , July , 1963

Order dismissing complaint charging a Pittsburgh, Pa., candy manufacturer

witil violating Sec. 2(d) of the Clayton Act by such practices as pa;ying

fa,oreel vending machine customers, under its "VenKard" promotional
programs , 68 cents for each machine displaying an 8% x 5 inch card advertis-
ing its products- in 1959 gmuting to Automatic Canteen Company of
America in excess of $100,000 nnder this program - while not offering
or gl'anting comparable payments to competitors of the fayored customers.

COMl'LAIXT

The Federal Trade Commission , having reason to believe that
the party respondent na.med in t.he caption hereof, and hereinafter
more particularJy designated and described , has violated and is
now violating the provisions of subsection (d) of Section 2 of the
Clayton Act (li. C. Title 15 , Sec. 13), as amended by the Robin-
son-Patman Act, hereby issues this complaint stating its charges
with respect thereto as foJlows:

P ARAGHAPH 1. Respondent D. L. Clark Company is a corpora-
tion organized and doing business under the laws of the State of

Pennsylvania , with its principal offce and place of business located
at 503 Martindale Street, Pittsburgh 12, Pennsylvania.
PAR. 2. Respondent has been engaged, and is presently engaged,

in the business of manufacturing and distributing various types
of candy, the best known of which is the "Clark Bar . These
products are sold and distributed by respondent to wholesalers
and retailers located in various parts of the nation. Respond nt'
sales for the fiscal year ending February 28 , 1959, approximated

$10 700 000.
PAR. 3. Respondent has sold and distributed , and now sells and

distributes , its products in substantial qllantjtics in commerce, as
commerce" is defined in the amended Clayton Act, to competing
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customers located throughout various States of the United States

and in the District of Columbia.

PAll. 4. In the course and conduct of its business in commerce
respondent paid or contracted for the payment of something of
value to or for the benefit of some of its customers as compensa-
tion or in consideration for services or facilities furnished, or

contracted to be furnished, by or through such customers in con-

nection \vith the handling, sale or offering for sale of products

sold to them by respondent. Such payments or allowances were
not offered or 111ade available on proportionally equal terms to all
other customers of respondent cOlnpeting \vith said favored cus-
tomers in the distribution of respondenfs products.

FAR. 5. As an example of the practices alleged herein , respond-
ent granted, and is presently granting, promotional payments or
allowances to certain candy vending machine operators as com-
pensation for such operators promoting a,nel advertising certain of
respondent:s candy products on their machines. Said promotional
payments or allowances were paid by Richard A. Burleigh &
Associates , Inc. , Evanston , Illinois, acting on behalf of respondent.
The payments or allowR,11ces are being granted to candy vending
machine operators under "VenKarcP promotional programs in
which cards, approximately 8% inches by 5 inches, advertising
certain of respondenfs products are affxed on the front or side

of the dispensing candy machines. The back of these cards contains
a mastic for the purpose of effecting this adhesion to the candy
ending machines. Each VenKard program usually lasts between

4 or 5 weeks.

Hespondent, through Richard A. Burleigh & Associates, Inc.
pays the favored custom rs approximately 68 cents for each ma-

chine containing the a.foresaid cards advertising respondent's candy
products. These promot.ional payments or allowances were not
offered or granted on proportionally equal terms to all other
retailer customers of respondent who compete with said favored
customers in the distribution of respondent's candy products.
Among the unfavored compet.ing cust.omers of respondent to whom
the VenKard promotional programs "ere not offered or made
available on proportionally equal terms are ot.her candy vending
machine operators. Included among the favored customers is
Automatic Canteen Company of .America, Chicago, l111noi8. In

1\139 : promotional payments or al10wances granted to Automatic
Canteen Company of America by respondent exceeded 8100 000.
PAR. 6. The acts and practices of respondent, as alle,ged above.

are in vjolatioll of the provisions of subsection (cl) of Section 2
of the amended Clayton Act.

780-018-69--
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l1h. JeTOme Ga1finkel and ilh. Benjamin H. Vogle1' for the

Commission.
lVinston Sf1,(l/lcn Smith PatteTson by 3fT. Th01nas A. Rey-

nolds , Mr. John P. Fox , Jr.. and 11h. Edward L. Foote of Chicllgo

Ill. , for respondent.

ITL\L DECISION nY LEON R-. GROSS, IIE.\TING EXA::IINER

This complaint issued October 24 , 1060 , charges respondent ith
violating snbsection "(c1) of the CJayton Ad (10 l:. C. 18) as

amcnded , providing, in part , inter alia:
That it sball be nnlawful for any perS(JD engng('d in ClJilmf'lTe to pay

al1 'thing' of -.alue to '" .;. ':' a customer ,

" "

. " in consider;niol1 for ml - services or

fndlities fUrlislwcl by or through such customer in connection with the
sale of fin:) products ':' 0: "-, unless such payment , ..' is a,ailabk on In' OPOl'.

ti01Jally equal terTlS to all other cnstomers competing' in the distribution of
such products or commodities.

Specifically it is charged tht1t respondcnfs "VenICard" advertising
on automatic yen ding machines in the interstnte. 6111e of its candy
bars results in responc1enfs making ad\Tertising payments to vend-
ing machine operators which are not made available on proportion-
dly equfLl terms to respondent's other customers \Vho sell identical
candy bars at retail , and \Vith whom the a,utomatic vending ma-
('hines aJlegedly compete.

In this decision the "vending industri generally refers to the

retail selling of goods and services (speciiicaJly candy bars) by
means of autOl1fltic vending machines. The e machines usually
have a g1nss or plastic front \Vhich enable,s a customer to select
from a,mong usn ally 8 to 20 or more different items of candy or
othm' consumables being displayed and offered for sale. The

Cllstomer obta1I1s the selected item by depositing a coin or coins

in the machine and operating leyers or buttons in a manner pre-
scribed on the face of the machine. Employees of the vending

companies fill the machine.s ,dth the items being sold, remove
the coins, staek the candy, apply advertising, if any. to the fuce

of the maehine, and generally 11flintflin the equipmEnt in good
operating eondition uncI filled ,, ith the items being ofTered. The
term ;;118-('hines here.ina.ftel' means vending Inachine operators
Olyn01':3 : lessees: franchise holders, and an persons, firms, or cor-

porations ,,-ho 01' \Thich sell responclenfs candy baTs at retail
hl'ough automatic vending machines.

PrCSCJlt eOUJlsc1 supporting the compbint (hereina,Her complaint
(,()ll11se1) is not the same attorJl(, ' Iyho GlorI the rompbint , tried
rlJP rao;e : flnc1 (:\-oln"(l the lcgal theory upon Iyhich it proeee,ded.
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After this record had been closed at the conclusion of respondent'

evidence, original c01nplaint counsel entered the private practice
of law and present compla.int counsel ,,,as substituted. "Complaint
counsel" referred to herein usually mea,DS the original complaint

counsel unless otherwise indicated.
Complaint counsel representeel to the examiner during the hear-

ings that he "as relying heavily upon the Commission s decision

of Septemher 9, 1959 , in (Docket 6642) Liggett 

&, 

illye?' 8 Tobacco
00. 56 F. C. 221 , to support his position in the instant proceBd-

ing. I-Iowever, on June 7, 1961 , almost two years after the Com-

mission s original dec.ision and after he started to introduce evi-
dence in this case, complaint counsel moved the Comnljssion to

reopen the proceedings in Docket 664g to reconsider its previous

decision
, whether under Section 2((1) of tbe nmencled ClAyton Act , I'f'ncling

marl1ine operator (s) anu wholesaler customers of respondent compete in the
distribution of its cigarettes ,..ithin the intent and meaning of sailI section .of
the statute.

On August 4, 1961 the Commission ordered the proceedings re-
opened. On January 22, 1962 L60 F, C. 1881), the Commission

having heard the matter on briefs and oral argmnent, entered an

order reciting, inter alia:
The Commission baving determined tbnt there has been no showing of any

change in. conditions of law or fact or showing of any otber cirCullstrmce
requiring the action s-ought in the public interest and, therefore, tbnt mudi-
fication of the Commission s opinion in tbe manner requested bas not been

justified:
IT IS ORDERED tbat the order of August 4 , 1961 , reopening this proceeding
, and it bereby is , vacated , without implying any views as to the merits of

its prior opinion dated September 9, 1D59, and witb-out prejndice to the
statutory right and duty of the Commission to take snell further actiun , if
any, as may be appropriate, whene,er in the opinion of the Cornmissioneon-
ditiol1s of facts Dr of law haye so cbanged as to require such action or if tbe
public interest sball so require.

Original complaint counsel neyer apprised

efforts to relitigate the aboye-statecl issue

original Liggett JJyers c1ecif:ion, 8upra.
Complaint counsel does not assert that respondent's VenKa.n.1

ndyertising payments discriminnte bet \\cen different vending mfL-
chine companies. The thrust of his case is that such pnyments

were and are not "made a.vailable on proportionally equal terms
to respondent's other c.ustomers competjng with the machines in
the retail snJe of respondent's candy bfl1's.

The hea.ring examiner, from time to time during

pointed out t complail t counsel the insuffeiency

this examiner of his
in the Commission

this proceeding.

of his evidence
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of competition between retail machine vendors vis-a-vis other re-
tailers of respondent's candy. Counsel promised more substantial
evidence but did not produce any. The examiner must, therefore
foUow the legal presumption articulated on pages 8 and 9 of the
initial decision in Kenton Leather Products Docket 7812 (Dis-
missed by the Commission without opinion on November 13, 1962)

(61 F. C. 1150, 1159), that a party wil offer evidence which is
favorable to him if such evidence exists and is available. It must
be presumed that complaint counsel did not offer better evidence
of competit.ion between the machine vendors of respondent' s candy
and other retailers of the same products because he had no better
evidence.

The automatic vending industry now account.s for a substantial
share of the reta.il business of this country. Its share is estimated
by some observers to be somewhere between 2y" and 3 bilion
dollars. Its present size, observed in relation to its frequently

lA pnrtial list of articles in public print relating to automiltic .ending machin s and
related subjects is as follows:

In an article in ADVERTISING AGE, Nov . 13, 1961, p. G, entitled "Ven(1t'd Sales of
Hot Foods, Kon.Foods Soar " it is stated that "estimates are that about $2.75 bilion
worth of goods is slipping, sliding and sloshing Ollt of some 4. 000,000 vending machines
throllg-hont the country this ear." In the same article

, '

rhoI1as B. Donohue, president
of ( ational Automatic :1Ierchandising Assn. J and executive vjce president of Universal
IlIteh Corp. is quoted as predicting "that the nnmber of automatic vending cafeterias

wil increase by possibly 30% next year. An estimated 3,000 vending cafeterbs fire now
in operation, compared with none five years ago.

In an article entitJed " ew Developments in Automatic Vending" by Alan R. Andreasen
(Graduate Student, Columhia D. ) in .TOI!R AL OF RETAILING, Vol. 37, No. 4 Winter
1961- 1962, p. 17, N.Y. Univ. School of Retailng, it is stated:

Automatic vending machines will cause the greatest revolution in moflern mer-
chandising methods since the invention of the cash register-if one aceepts the
opinions of a g'l"efit many import!llt retailng executives." (Emphasis in original.

The same article discusses Pilene s (BostonJ 1950 venture in machine vending and also
refers to Rich's (AtJanta) 1960-1961 test. The article a1so Quotes Frederick L. Schuster,
BOllrd Chairman of Automatic Canteen Company of America as stating:

This new marketing concept can automate up to 90 percent of slJpermarket oper-
a.tions .. .. '" the machine makes possible the automatic vending of staples, canned
goods, meats, drlJgs, sundries, textile products, housewares, or ready- to-eat hot
foods"''' "'

In BARRONS WEEKI,Y of April!1 , 1960, p. 5, Earl Hassebrocl , vice president, Kational
Rejectors, Inc., is quoted:

Completely automatic supermarkets are not inr away. You Jl deposit some bils
in 11 ilnchine as you enter, PUS11 buttons for the items you wflnt as you go through,
and colleet your packages and change from a machine at the exit.

VEND, semi-monthly magazine of the vending machine industry published by the
Bilboard PnbIJshing- Company. 2160 Patterson St., Cincinnati, Ohio;

B'CSINESS WEEK, Dec. 8, J962 , p. 134

, "

Automatic Vending Fattens Up With Food"
PROGRESSIVE GROCER, June, 1961. p. 58, an al'tic1e entitled "Vending Uachine

Drive- In Forecasls Xew Food RetaiJing 'l'echniQue
E:.IPLOYBE FOOD SERYICES IN r.U\NUFACTVRING PLAKTS (U.S. Dept. of A:.ri-

culture, MnrJreting Research HepOl't No. 325 , Supt. of DocUIIlents , U. S. Government Print-
ing Offcr, 1959) ;

SALES 7IrANAGE1IENT (magazine for June 3, 1960), an article on p. 38 states, inter
nJia. "l\fnchines are selling- everything from peanuts to jJnnties

QUICK FROZEN FOODS (magnzillp. for Nov. 1960). nn article on p. 95 ent1ted
Frozen Food Vending :-IDchines Used for In-Plant Feeding" emphnsizes the vending of

frozell meals through coin-operated machines,
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publicized growth potential , cautions against any holding from
which it might be inferred that automatic retail vending is not
a potent competitive influence in the business life of this nation.

The U.S. Department of Commerce has just relelLsed (December
1962, 22 pp. , U.S. Govt. Printing Offce) a study entitled "The
Automatic Vending Machine Industry, Its Growth and Develop-
ment" which states in the Foreword: "Automatic vending machines
providing large segments of the public with goods a,ncl services
at all hours of the day, play an important role in the American
distribution system. They have become a necessity rat.her than
a convenience , and in recent years their industrial and commercial
uses have broadened" (Emphasis supplied.

Even though thc fact of competition between machine and non-
machine vending may not be proven by reliable, probative and
substantial evidence in this particular record, the footnoted ma-
terial (footnote 1) compels one to conclude that the retail vending

by machines of n::erchandise and services is sl1bstantiaJly com-
petitive to othcr retail seners of the same merchandise and services,
The very nature of automatic ma,chine retail vending may be

such as t.o require t-he question of "competition :' to be adjudicated on
a case by case basis. See, inter a1ia Simplicity PafteJ'n Co, 

", 

FTC
258 F. 2d 673 (1958) (6 S. & D. 409J; Leve?' BTothen Co. , 50

C. 49-1 (1953): State Wholesale Groc,,' v. The Gl'eat Atlantic

&; 

Pacific Tea Co., 258 F. 2d 831 (1958), eert. den. 358 U.S. 9'1
(1959); Kay 1Vlnd801' Frocks , Inc. , et al. 51 F. C. 89 (1954);
llenry Rosenfeld. et 01. 52 F. C. 1535 (1956); Atalanta Trading
Corporotion 53 F. C. 565 (1957); Chestmd Farms Chevy Chase
Dairy, 53 F. G. 1050 (1957): Generol Foods C01'porotion, 52

C. 798 (1956): C""tiss Candy Company, 44 F. C. 237 (1947) ;
the 1959 "tobacco " cases: Philip ;1(orri8 , Inc. 56 F. C. 258; Ameri-
can Tobacco Co. 56 F. C. 263; R. J. Reynolds Tobacco Co. , 56

C. 269; Bro'''11 cr, Williamson Tobacco Corp. 56 F. C. 275;
and Antomatic Canteen Co. v. FTC 346 U.S. 61; 73 S.Ct. 1017
(1953) (5 S. & D. 531J.

This decision : of course , decides nothing more than the issues
presenteel on this spec.ific record , in the pleadings anel the proof.

Several sets of hearings were conducted in Pittsburgh, Chicago
and Detroit, an(1 respondent completed its evidence on July 21
1962. On July 27, 1962, the examiner closed the record subject to
complaint counseFs reopening for good canse shown, Original
complaint counsel was then about to enter the private practice
of law, and prese.nt. complaint counsel moved to reopen the record
to present evidence which original complaint counsel had rep-
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evidence 

on October
resented to the hearing examiner would rebut prior
the record. Such evidence was received in Chicago

, 1962, and in Detroit on October 24, 1962.

The threshold question is whether the reliable, probative and
substantial evidence in this record proves that automatic vending

machines selling respondent:s candy bars, upon which machines
l'cspondcnt: s VenICarcl advertisements are posted, did and do
in fact, compete with any, 80me or all other retail vendors or

respondenfs identical candy baTs.

1Febster s lVew InteT1wtional Dictioncwy, Snd Edition, defines

competition ': as an " act of competing, esp. of seeking, or en.

deavoring to gain , what another is endeavoring to gain at the same
time * * * . : To compete is to be in competition. Competition
has been defined as "struggle between rivals Lipson v. Socony
rc&cuum Corp. 87 F. 2d 265 , 270 , or a "contest" for sales United
States v. Stc&ndc&rd Oil 47 F. 2d 288 at 297, or a "vying" for
trade B,' own Shoe 179 F. Supp. 721 C&jji,.mecZ 370 U. S. 294.

In Liggett illye!"s , 8"pm the examiner found (No. 46), " there
will be competition between ft vending machine and any nearby
over- the-eol1uter operation \'- here the t.wo are 1'casonably equal in

accessibility to a cigarette-smoker whose supply is exhausted.
(Emphasis supplied.

Although complaint counsel sought to bring this proceeding
within the rationale of Liggett cD Jlye'i8 : supra he did not

appreeiate the full significance or the Commission s fiding there

that competition between the automatic vending machine retailers
of cigarettes and other cigarette retailers had been proven by

evidence in that reco'id. In its opinion (p. 248), the Commission

inter alia tated:
'" * '" Tbe hearing examiner found and tbe record shows sp ecific examples of
oYE'r- tbe-Colluter retailer customers ho were not fa.ored, doing business

in tbe same locality as the fa.ored vending macbine operator cust-omer loca.
tions. In some instances , the outlets "ere within a block of or next cloor to
each otber. We beZ,ie1:e that co-mpctition between the groups has lieen su.ffciently
demonstrated. (Emphasis supplied.

Competition between responclenUs
J'etail sellers of responcltmfs candy
demonstrated' : in this record.

Responc1ent:s grounds for seeking dismissal of this proceeding
on this record, inter alia, are: (1) the evidence fails to establish

that V en1\ ard machine retailers of respondenfs candy bars do in
fact compete with the non-machine retailers; (2) even though such

'lenKard mrwhines and other
bars has not been "suffciently
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competition had been proven , which it has not, it'was not nec.essary
to offer VenICard to non-machine retailers because such offer
would be a ';useless or futile:: gesture under Liggett cIJ ./11.11''

supra because the non-machine retailers as a matter of business
policy or practice will reject a VenKarc1 program; (3) respondent's

pak program affords non-machine retailers a legally valid alter-
native to VenlCarcl; and (4) respondent must use VenICard to
meet competition and meeting competition is a good S 2 (cl) defense
under Exq1.tisite Fonn Brassiere , Inc. v. FTO 301 F. 2cl 499
(1961) (7 S. & D. 259), and Shulton , Inc. v. FTC 305 F. 2d :16

(1962) (7 S. & D. 472).

Proposed findings and conclusions have been filed and argued.
All motions heretofore made and presently undisposed, which aTe
not otherwise specific any ruled upon in this decision, are hereby
denied. All proposed findings a.nd conclusions not herein adopted
either substantially or in the form in which proposed, are hereby

rejected.
Based upon the entire record in this proceeding, t.he examiner

makes the following:
:FINDIKGS OF FACT

A. The Corporate Respondent and Its Business

1. Respondent D. L. Clarl;: Company, a Pennsylvania corpora.
tion with its principal offce and plac.e of business locatecl at 503
1Illirtindale Street, Pittsburgh; Pennsylvania , a \vholly owned sub.
8i(liary of Beatrice Foods , Inc., manufactures and seJJs candy prod-
ncts in interstate commerce. It does approximately $11 000 000
annual business. This proceeding involves the years 1958 , 1959
1960, and the early part of 1961. Allhough complaint counsel's evi-
dence was principally confined to the Chicago and Detroit n1etro.
poEt an areas , any ,-iolation of 2(d) of the Clayton Aet proven
in this record in any part of the United States will support a cease
and desist order encompassing all of respondent's operations.

2. Hcspondent has a manufacturing pla,llt in Illinois and mar-
kets it.s products in every state of the united States. It is admitted
in ihis record that respondent is engaged in commerce as " com-
llerce is defined ill the Clayton Act as ame,nrled.
d, The Federal Trade Commission hfts jurisdiction over the par-

ljes a,nc1 the subject-mhtter of this proceeding, llnd this proceeding

in the pnhlicinterest.

1. In the manufactnre a.ncl interstate sale of its candy bars
respondent is in competition \yith other manufacturers of candy
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Fifth A venue" are
the Clark and "Zag

bars. Curtiss

' "

Butterfinger" and Luden
examples of candy bars which compete with
Nut" bars.

5. Clark is known in the industry as a "bar goods" house, as
distinguished from candy manufacturers which sell boxed, variety,

or specialt.y candy. In addition to its "Clark" and "Zag Nut" bars
it manufactures a mint, a coconut , and a fudge bar

, "

Clark Peanut
Blossom Kisses " and boxed confections marketed under the name
of "Jfjniature Clark" bar and "1Iiniature Zag Nut" bar, the Clark
French Rose, and the Clark Honeycomb Chips , some or all of which
are resold at retail through vending machines and over the candy
counters of grocery, drug and cigar stores , and supermarkets. How-
ever, comphlint counsel has generally confined his evidence to S 2(d)
violations, if any, resulting from responclenfs participation in the
VenICard advertising progra,m or Richard A. Burleigh & Asso.
ciates , Inc. , of Evanston , IlEnois. Although respondent does manu-
facture and sell other candy bars, an ana.1ysis of its participation
in the VenKard program by the sale of the 101 "Clark" a.nl "Zag
Nut" bars through vending machines and non-vending retailers -.ilJ
suffce to dispose of the issues presented. Although these bars are
retailed at 59, 101, and 15if, it is stipulated in this record , and the
examiner finds , that all of the candy sold by respondent, regardless
of retail price , are goods of like grade and quality.
6. The Clark bar is composed of a peanut or peanut butter cen-

tcr with a chocolate covering and is sold more in the cold weather
rnonths. The Zag )Jut bar does not have a chocolate coating and is
sold chiefly during the warm weather months.
7. Respondent sells its candy in some instances directly to re.

tailers; in some instances through brokers; and in other instances
through jobbers. The broker sells the candy as a representative of
the manuracturer and receives a commission for his services. He
does not take title to the candy. The jobber takes title to the mer-
chandise and resells at a price which he fixes to compensate hirn
for his services. The Potter :\IcCune Company is a jobber in
McKeesport, Pennsylvania. A jobber ordinarily sel1s lines in addi-
tion to respondent's candy. The Hoosier Brokerage Co. in Indian-
apolis , Indiana , is also a broker. It sells a customer, provides Clark
with the order and shipping address , and Clark ships directly to
the destination indicated in the order. The broker receives a com-
mission for his services. A "house account" is one that is sold
directly by the company rather than through the agencies above
described. Examples of such accounts are Letty Lane Candy Co.
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'Vestvile , New Jersey, and Fresh-Pack Candy Company, Moline,
Ilinois.
S. Ralph McKee, Jr., executive vice president of respondent

testified that outside of the so-called "house accounts" most of its
accounts are sold through brokers. The Al Fowler Company has
been respondent's broker for about four years for the Chicago
metropolitan area, which includes Evanston. In prior years re-
spondent sold directly through its own salesmen who were employed
and paid by it. Many of its present brokers are general food and
confectionery brokers and known as such. Frequently respondent'
candy bars are only a small part of the line of merchandise which
the broker sells.

B. The Vending Machine Retailers of Respondent' s Candy Bars

9. Automatic Canteen Company of America (hereinafter ACA)
with its principal offce at 1430 Merchandise Mart, Chicago, Illnois,
is one of the country s largest operators of automatic vending ma-
chines. It leases machines to its wholly owned subsidiary, Canteen
Company of America , which has sales autonomy in each locality
and carries on the day-by-day vending operations, by area. Canteen
keeps an inventory of the machines on cards which follow the
machine and show where the machines are at a given time. :ilaurice
Glockner, vice president of ACA in charge of merchandising and
a witness for both complaint counsel and respondent , testified that
title to the machines remains in ACA. ACA files reports with the
:New Yark Stock Exchange, the Securities & Exchange Commis-
sion , and other regulatory bodies. It files its income tax returns
on a consolidated basis, and the rent paid by Canteen is part of

the revenue reported in ACA' s return. ACA leases some vending
equipment to independent franchise holders as well as to its sub-
sidiary. All franchise hoiders of ACA place their own orders for
merchandise with the ACA offce which, in turn, transmits them
to the individual suppliers. ACA acts merely as a transmitting
agent. Either Canteen or ACA places orders directly with Clark.
10. In addition to Glockner, the following representatives of

other vending machine companies testified Vernon Fox , president
of Fox Cigarette Service, a wholly owned subsidiary of Automatic
Retailers of America; Edward Israel, manager of Kandy Korner
Inc.

; .

Joseph A. Kaden of the Kandy Kit Company; Walter Lange
manager of the Chicagoland Canteen Co. Wiliam Fishman, vice

president of Automatic Retailers of America, Inc. , formerly head
of Automatic :\1eehandising COmpfl1Y which TIas dissolved into
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Automatic Retailers; :Marty Pollaner, president of Robot Services
Inc. ; Ve,nny Koss, a buyer for Cigarette Service Company; and
Floyd L. J oyee , the owner of Joyce Vending flchine Co.

C. Richard A. Burleigh &; Associates and the VenKard Program

11. Richard A. Burleigh &; Associates , Inc. , of Evanston , Illinois
is an advertising firm 'whose principal stockholder ancl chief execu-
tive is R.ichard A. Burleigh. He manages, directs , and controls the
policies and practices of the corporation. In 1954, Burleigh insti
tnteel the VenI\:arcl advertising program. The copyrighted trade
mark is o nec1 by him. 

j\ 

VenKarcl is fin SJh" x 5" advertisement
card for a product solel through a vending machine; the card is
adhered by 111astic - tape to the surface of the machine. Specimens
of the VenKarc1s are in evidence as Commission s Exhibits 312

flnd 313. The advertising copy is prepared and furnished by the
ma.nufacturer, respondent , who pays four cents per card to the
p:rinter, "rho is usuaJly one designated by Burleigh and who, at

Burleigh' s direction, clelivers thecfll'd to the mach-ine operator.
The manufacturers pay Burleigh 80 cents per eanl for posting the
advertisemcnt for a period varying from four to six \\r.eks. Bur-
Jeigh fixed the SO- cent fee for the lO-cent bar, and the fee is sEghtly
Jrss for the a-cent bal'. Hcsponsibility for posting and removing the
cards is \Tith the. machine operator who a.1o covenants to keep
the mac.hine filled with the candy advertised on t.he VenICard dur-
ing the entire period. Burleigh testified he remits 68 of the 
cents to the machine operator, retaining H:i% \\"hich he. maintains
is the usual commission charged by a(lvertising agencies for plac-
ing ac1n rtisements for c.ients. fteT a mannfftcturer hns agl'eed
to participate , Burleigh ascert.ains from his list of machine oper-
ators (\yhich list may be augmented by the mnnlliacturer) which
of the.rn desire to participate in the VcnKarc1 program, in a c1esig-

mli-ec1 geographical area for the specified period , and inquires hm"
many machines \Till be available.

1:2. Insofar as responc1cnt:s participation in VenKard is con-
cerned , the program is offered in a specified geographic area first
to Aut.omatic Canteen Company. and then to the, "independent"
vending JTlRchine operators. There is no diserimination between
endillg mao.h1ne compnnie:: but the program is not. offered to all

operators in the same geographical area at the same time because

rrsponclenfs prodnction schedules could not accommodate the de
ma,nc1 if all ' ma,chines in an area were posted at the same time.
Therdore l'c.sp01Flrnt offers it first to ACA and then to the inde.
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pendent operators , in a particuJar locality. Then respondent moves
the program to a different 10ca1ity. The VenKard program has to
be handled through the individual operator because the VenICard
is posted in exclusive locations and in most cases in factories and
plants where a stranger is not permitted (Tr. 904).

13. Clark used the VenKard program from its inception in the
early 1950's up until February, ID56. Respondent was owned by
the Clark family, but after it ,,-as acquired by Beatrice Foods and
after Ed"arc1 L. ::1uldoon became respondent's executive offcer
responsible for its operations , he continued VenKarcls for approxi-
mately one year. From February, 1956 until the summer of 1957

Clark did not pnrticipate in any VenICard program. During the
period in which it discontinued the use of VenKards , the programs
previously ut.ilized by Clark 'vere utilized by a competitor, the
Luden s "Fifth Avenue" bar. From the summer of ID57 whe11 it
resnrned the VenlCard program , respondent has continuously parti-
cipated in the program up to the present time. In administering
YenKard, 1\11'. Bnrlcigh uses four regions of the United States so

that a manufaeturer ca.n select anyone of them or all of them Tor
VenKanl Hl'T e.rtising (Tr. 256). The evidence offered by complaint
counsel 'YHS limitcd to Chicago and Detroit; both of these cjties
arc locateel in Burleigh' s north central region. ::11'. l\luldoon testi-
fied (1011 , 1012) that respondent offers VenKard

to cycryboc1y in the ,ending business and "e aggressively offer and 

notify onr brokers that it is being offered on scbeduled date , the amount
iuyolYed and so on.

Q. Is it yom pOlicy, sir, to offer the YenKard Program to, let us say,

Automatic Cunteen Compan.y, at 018 same time that you offer it to the other

e1J1ing companies?
A. ,Yell , \Ye ha,e to offer the VenKul'd Program really by flreas in order

to keep up with tbe production with sales that you get from these programs.

Q. But you do offer it to the independent companies and to Autom:1tic
Canteen, as I understand it?

J... Absolutely.

1:1. R.esponc1ent s policy of offering the VenKard program to
both independents and Automatic without. favoritisnl ,YflS reaffrmed
by Mr. Burleigh

, ,,-

ho testifled (Tr. 911) :

A. Yes. 

':' ,

* I shonld say they post the YcnKan1 at the .A11tUl1fllic C;llteen
in one area one time and the following month on the fadlities of 001er YClHling
machine operators and go to flllother area and repent procc!,!'.

Q. ""Vhy don t they offer tl1e progrDJll to the inclepcnc1Pl1t fllH1 to the Cflnt('cn
Company at the same time?

A. BeCatlSe the VenKard Program is so s11ccessful they increase sales and
distribution "' * .:' two or three times (tbe ,olume) usually generated (in the)
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same machines and with all of this additional volume coming in at onc time
their production would be over taxed.

15. The VenKard program is so organized by Ir. Burleigh that
to participate in it at all is to participate on a "proportional" basis.
An offer is mailed by Mr. Burleigh to his "entire mailing list plus
addit.ional names supplied to me each program by new customers
obtained by the D. L. Clark Co.

16. The Clark brokers also advise the nndors of the avail-
ability of a pending program (Tr. 912). WiJ1am R. Poliskie , one
of respondenfs north central area brokers expla,incd his duties in
representing respondent concerning a VenI\:arcl promotion (Tr.
1031- 1032) :

Q. During t1ds period '

, '

59 and '60, did you have anything to do with the
V cnKard Program Oll behalf of the D. L. Clark Company
A. Yes, I did in the State of :Michigan.

Q. \Yerc yuu advised -of the availabilty of a YcuKarcl Program for the
so-cal1ed independent \ending companies?

A. xes.
Q. And with resped to the programs inyoh' ing these independents , what

duties. if aDy, did :YOll have?
A. ly duties were - the D. L. Clark Company would advise me , oh, any-

wbere from GO to 75 days in advance, when the program i5 going to be - and
my duties were to try to get the orders as early as possible so tbey would
know what they \yould haYe to produce. If some new vendor would come in
I would sign him up for 1\11'. Burleigh and send bim the merchandise to
promote the merchandise.

Q. Did you ha,e occasion to advise the vending companies of the availabilty
of such a program?
A. Yes , sir.

17. After the VenKards have been posted for the prescribed

period , the machine operators certify to Burle.igh that a designated
number weTe posted on a stated number of machines in a general
area for a given period of time. These certifications do not desig-
nate the precise street address of each machine. On the basis of
these certifications , Burleigh invoices the manufacturer at the rate
of SO cents per card per machine and the manufacturer remits the
invoiced sum to Burleigh who deducts his 15tj'c commission and
transmits the remaining funds to the machine operator.

18. Burleigh testified that approximately 25 manufacturers (in-
e1uding respondent) par6cipate in his VenI\.ard program but the
record does not indicate the names of all the other participants.

ID. \Vhile promulgating the VenKard program, Burleigh also

edited ACA' s house organ and performed other functions for ACA.
He testified (Tr. 201 et 8eq.

I edit the Automatic Canteen publications * '" :t it means intervie\ving
people ':' oj * \1'ho are customers 'Of theirs , clients of theirs , anyone that is
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newsworthy to the readers of the publication. The purpose of interviewing
suppliers i tD write an article about them that would be of interest to the
readers of the publication. These suppliers don t pay at alL Outside of the

VenKard program I fils.C prepare all sorts of sales aids for the sales department
of the Automatic Canteen. By sales alds I mean sales literature , promotion,al
lierature, literature promoting the vending services that they render, and
several otber things. I do not supply such literature to snppliers of Automatic
Can teen.

D. Respondent's Participation in the VenKard Program

20. The VenKard operation is a very substantial one. The record
shows (CX-292A-309A) that commencing )fay 5 , 1958 and ending
September 26, 1960, Clark paid $191 904.60. Assuming that Bur-
leigh retained 150/0 of this amount, the machine operators were

paid by Clark, through the VenKard device, approximately $163 119
which sum was not available nor made available on proportionally
equal terms to other retail venelors of CJark bars of like grade !ind
quality.
21. A resume of Commission s Exhibits 274 to 284, inclusive

respondent' s orders for VenI(ard advertising, indicates that by agree-
ments commencing with one dateel May 19, 1058 and concluding with
one dated May 10 , 1961 , covering a period from July 19 , 1959 and
ending August 6 , 1962, respondent contracted for V cnKard post-

ing involving approximately 306 000 machines and approximately
$244 800.
22. Respondent made the following VenKard advertising pay-

ments to the nameel vending machine companies in the Chicago

metropolitan area for the period January 1 , 1958 to approximately
August 15 , 1961:

Automatic Canteen Co

---- - - - ------ - -- - - -- -- - ---- -- -- -- -----

Automatic .:1erchandising Co

_-- ---- -------- -- ------- - - - - - -- - ---

Vernon Fox CompanYn--n -- - -- --- h_--- h ---

- -- - - -- - - - ---

The Kandy Kit Company__

_--------------------- .,---------

Kandy Korner, Inc

--_ - ---- -- - - - --- - -- - - -- -- - - - - -- -- - --

Coca-Cola Bottling Co. , Inc_

___--------- -------------------

Hahn Automatic Vending CO

----

h--__--

-----

The Ilinois Vending Co

--- -------------- ------------- -------

The Interstate Vending Co

--- --- ---- ---- -----

Meldon Products-

- - - - - - - - - - - -- -- ---- -- - - -- -- ---- -- - - - - -- ---

Midwest Vendors_

- -- - - - - -- - -- - -- - -- -- - - - - --- -- - ---- - - - - - -

Tri- Vending Service- - - - - -- - -- - -- - -- -- - - - ---- -- u-- -

- - - - - ---

Vendway l\Terchandising- - - - - - - -- --- --

- -

- -- - --- u

- - - - - - - - ----

Yendall Service Corporation- - - - -- -- - -- - -

-- --- ---- -- - - - - - - --

Venderama , Inc

- - - - -- - --- - - - - - -- - -- - - - - -- --- --- --- - -- -- - -

$14, 285. 04
, 659. 58
, 564. 00
020. 00

, 414. 28
149.
123.
212.
567.
448.
565. 25
374. 00
285. 60
280. 84
513.

Tot

___----- ------- --- --- ------

, 462. 69
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23. During the same period , respondent did not pay nor offer
to pa,y similar advcrtising nllo,"unces to the following-named drug
and grocery chains or individual members of the cooperatives

, '

which
companies also sell responde, s candy at retail in the Chicago metro-
politan area:

W"llgreen Drug ComVany, 4300 Peterson Avenue; Ford Hopkins Company,
,100 ,V. El'if Street; Certified Grocers of Illnois, Inc., 4800 South Ccntml
A Yenue; Gl'ocerland Cooperatiye , Inc. , 3636 W. 5.1st Street.

The illdi,- idual members of the cooperat.ives sell and distribute re-
spoJldelJt s products through their members ' retail outlets , i. , I-li-Low
Fooch , Inc.. 30 'Y. 87th Street.

24:. The follm'ling advertising payments by respondent under the
Ye,nKard program ,vere made to the "ending mac.hine c.ompanies
inc1iClltecl froni the period January 1 1958 , to approximately Augnst

, 1961 , in the Detroit metropolitan area:

/\.utomatic Canteen CO

-------------- ---

- $9 771. 96
Automatic :\Ierchandising Co

-------- ------

---- 1 772.
Howcs-Shoemaker Company 

- - - - - - - - -- - -- - -- - -- - -- - - - - - - - - - - - - - 

995. 52
Robot Services , Inc_ u__

--------- --- ------- --- --- ---

397.
Brllce Ent rprjsc5- - 

- -- - --- - -- -- ---- --- - - - --- --- - -

--- - 92.1. SO

Collins Vcnding- - - - - - 

- - - - - - - - - - - - - - - -- - - - - - - -- - -- - - - - - - - - - - - 

401. 20

Fontana Brothers_

- - - - - -- - - - - - -- - - -- - - - - - - - -- - - - - - - - - - - - - - - 

321. 64
Hil Vending Company__

_-- --- ------ ---- ----

----- 91.
Hopkins Vcnding--_

__- ------ ---------

- 378.
Vl:lOn Vending Company_

------------- ---- 

30S. 04
Veitch Factor:v" Catering Co--

---------------- ----

--- 31(.
8.ricty Vendors, 1nc- -

------- ---- ----

------- 12,j. SO

TotaL - -- -- - - -- - - -- --

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

. S06. 28

During' the same period respondent did not pay nor offer to pay
anything to the following na,med drug itncl groc.ery chains 0::: to
i11cliyic1ual members of the coopcratives ,,,hich companies also sell
l'csponclenfs candy at retail in the Detroit metropolitan arca: Cnn-

ningham Drug Stores, Inc. , Abner A. ,VoIf Company, and Allied
Sl1pe.rm8.rkets , Inc.

E. Competition Bet\yecn Yenl1ing Jach-ine R.etailcrs of Responclent
CHnd ' aud Other Retailers

23. This record \yill not snpport a finding that the m:lchincs npon
,yh-iel1 l'e poJ1denfs " enKanl ftch-ertisements \Yerc posted did ; in face
compete \Ylth other ret8.iJ sellers 01' its candy. And there is afrinna-
tin:,. ullrcbutted evidence to the contrary. There is no evidence of
the. ' precise location of fln ' mac.hine . upon which respondenfs
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VenJ\.ards were posted , a,ncl HIe exnminer cannot , therefore, find that
any specific Venl\:arc1mRchine competed with any other retail seller.
'Valter Lrmge, Inanager of the Chicago branch of Canteen Co.
ACA s wholly o,1'11c(l subsidi Lry, did not. know \,hich oihis com-
pany s machines posted VenE:arels and had no knowledge of the
specific location of the machines. In light of this testimony, com
plaint counsel was advised by the hearing examiner (Tr. 720) that
such testimony would not SUppOTt a finding concerning the exact

!oclltions of machines posted with Cherk IT enKards. N everthclcss
complaint counsel did not thereaJt.er offer any evidence as to (a)
exact machine locations , (b) sales of Clark bars being made from any
pecific V enK trd machines, or (c) YenKards being posteel at any

specific machine locations by any other vending machine operator.
26. Robert ICozlol'lski , branch manager of the Detroit Division

of Canteen Co. , testified as to t.he VenKard certifications from 
period cOlInnencing :March 16 , 1958 , through September 10 ID60. 

an average of approximately 1 959 machines on location in t.he

Detroit area in that. period , 1.031 ,yere certified under the VenKard
programs. T'he witne,55 testified that the machines were locat.ed where
there were 110 other candy lImchincs: that no machines 1;-e1'e located

in allY pub..e places; that llC Llitl not know ,,,112ihc1' any of the
machines eertified were located in a gasoline station (E' in It bowling
alley, and that he did not know ,yhether there -\yere any grocery
stOres or drug stores located De-ar a bmv1ing alley in Detroit where

there might be one of Canteen s machines. ll', Kozlmyski further
test.ified tha.t most of the machiuesill Detroit are in ';captive:' locft-

tions. He defined "captive:: as It loeation ,,-here those ydlO ,,,auld
llsetl1c machines are not al10wed to lenve the premises in \\-hic11 lh
machines are located , aurl arc restricted to the premises during their
,vorking hours. I-Ie did not kno\v how far from any of his machines
any V algrecn or Cunningham drug store lnight be.
27. Ve.rnon Fox , president of Fox Cigarette Sen- ice Co. , n, sub-

sidiary of Automatic Retailel's of AmericfL , testified that the pur-
dwse of Clark baTs from ycnc1ing machines (of \l11ich he had ap-
proximat.ely GOO) Tlould be conside.red an impulse purchnse:

, * * In other \Yards, I might get up in the morning and decide to buy a

package -o cigarettes , and I wight go ant intentiollally to bnr snch a package
of cigarettes , * "' ann this is , as I UlHlel's1alld it, different from wbat the
tr:1(1e calls an impulse item , which you would prl'haps buy on fin impulse, and
not with a IJre-determined plan " 

'-' ':'

. In the crise of a UllHly bar, availabllty

lws a trcmendous relationship to yolume of sales.

Ir. Fox did not hayc ,.-dth him H,ny recorc1s of tl1c 1ocat.ion of his
ma,chines and could Dot st.ate 110w many of his machines were located
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within any specified distance of any 1Valgreen drug store. His
testimony negates R finding that VenKaI'd posted machines compete
with non-machine retailers of respondent' s candy. :Mr. Fox testified
that cigarette machines are customarily placed in "public" locations
to be available to "the transient public " whereas candy machines

are not necessarily in public locations. Machine-vended candy is pur-
chased as an impulse item and is customarily promptly consumed
in the vicinity of the machine where it is purchased; whereas ciga-
rettes are not an "impulse ' item and are not , necessaxily, consumed
promptly in the vicinity of the machine.

28. Edward Israel , offce manager of Kandy l(01'ne1' , Inc. , a com-
pany engaged in servicing candy and cigarett.e vending machines of
which his company had approximately 850 on location , test.ified that
his company located its cftnc1y machines where there were no other
candy machines : nIle! that his machines arB not in competition with
food stores, variety chains : or general merchandise stores.

28. "fr. 'William F. Maute of the Monroe Cigar Company testi-
fied that his "candies" were p1acecl in buildings which had no other
candy counters or source for candy purchases (Tr. 628) :

Q. ""VeIl, in the buildings that you are in in Chicago, as I understand Mr.
Garfinkel' s questions to you , you sell canoy in all your counters; is that right?

A. Yes.

Q. It would be geI1crally true, would it not, that they would be the only
candy counters in these buildings?

A. That is rigbt.
Q. It 1yould also be generally true that they would be the only places to

buy candy in the entire building, would it not?
A. '1' 11a t is true.

30. Mr. Richard A. Burleigh testifiecl that the vast majority of
the machines certified as using Clark candy bars in a, V cnI(arcl pro-
gram were "completely inaccessible to the public" (Tr. 673) :

Q. 1\1'. Burleigh , ;'11'. Garillll el asked YOll several questi-ons regarding cer-
tifications of machines in C11icago?
A. Yes.

Q. Did all those exhibits relate to the Canteen Company?
A. All that he showed me did , yes.

Q. How many of those machines would be located in places completely
inaccessible to the public?

A. The vast majority of them , practically all.
Q. In the yending machine business that is known as a captiye , is it not?
A. Yes.

31. Another Commjssion witness

, ).

fr. ,Vi1Jiam S. Fisllman of the
Automatic Retailers 0f America testified that his machines would be
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placed so asnot to be near other outlets such as Monroe Cigar
retail counters (Tr. 745) :

Q. With regard to the placement of machines in certain locations, l\Ir.

Fishman, isn t it a fact that J'ou wil place a machine in a location so that
there are no other vending machines near there?

A. Yes; for the most part , yes.
Q. And isn t it a fact that you wil place machines in locations so that

places such as a 1,1onroe Cigar Store or other outlets would also be removed
from the location of the vending machine?

A. Yes.

, And this is a custom and practice in the industry, isn t it?

A. Yes.

Store

F. Offering VenKard to )fan-Machine Retailers would be Uscless
and Futile

32. Respondent excuses its failure to offer VenKard advertising
to other than machine retailers because, it contends , such offer would
be a "useless gesture." Even had the evidence established that the
VenKaI'd machines compete with the other reta,ilcrs , the record proves
and the examiner finds that the offer of VenKard advertising to
such other retailers vi' oulc1 be "useless and futile " because the mer-

chandising policies of such other reta,i1eTs prohibit the use of this
type of advertising. Drug stores, such as 'Valgreens, and grocery
stores, such as Ccrtified Grocers , hove a policy against the usc of
in-store display advertising similar to the VenICard program. Each
of the eight companies subpoenaed by complaint counsel testified to
such policy:

1. WaZgreen: The candy broker represcnting Clark has called on
the 'Walgreen Company for many years. He testified: (1'. 1135)

And what if any policy does Walgreen have witb respect to the place-
ment of advertising like a VenKard on their candy counter?
A. They would object to me placing a card like that on any part of their

premises.
Q. Would they permit you to do it?
A. No, sir.

and at pages 1160-1161:

Mr. GARFINKEL: All I am asking the witness is did he offer a VenKard
Program to say Certified in 1958 or 1959.
HEARIXG EXAMIXER GROSS: Did you, Mr. Witness?
The ,VITXESS: It \vould be ridiculous to offer it to them.
Mr. GARFINKEL: All right.
The WITC'' ESS: The answer is no, you wouldn t offer that to them , it is

ridiculous. He wQuldn t take it anyway.

HEARING EXAlIU="ER GROSS: 'Vhat do you mean by saying "it is ridiculous

7S0-
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The -VVITXESS: Well, ob,iollSly that YenKal'cl it is established that it is a

little sign that goes on the mirror of a 'H'nding macbine. You toke that into
like a Certified or High-LoTI , Grocerland or WaJgreens they would hu,-'l' no
use f.or it. You would be wasting 11i8 time by asking him for something that
you know he doesn t want , that be can t use. You would look ridiculous if you
did it. SQ the answer is no, and I hflYe a litle bit bettcr consideration of 

buyer s time and my own.

The candy buyer for "lVa1green , recalled by complaint counsel to
rebut the brokel' s testimony, confirmed the broker s statement: "Ba-
sically when it comes to using indoor display material, we don
accept it.:: (Tr. 120a) If a program such as VanKard were offered
they would "not accept it.::
2. Fonl- llop7cns: The candy broker for Clork tcstified that Ford-

I-Iopkins would not permit a VenKarcl to be placed on the candy
counter (Tr. 1135-6). On rebutta1 the Ford-Hopkins buycr (1'1'

11$)7) repeated his direct examination testimony that. he does accept
advertising allowances and a committee determines which to accept
(Tr. 1198) and, furt.her, that the records of the company ,,ou1d iden-
tify which they had accepted and "hich they had refused (1'1'. 1200).

The evidence in t.he record on the nse by Ford-Hopkins of the
VenKard program affrmat.ively establishes tlwt. the company hr:5 a
policy against its use.

3. Oertifiecl Grocers: ;t Chicago eoopenttixe which includes 750

supermarkets also has a policy against the use of a VenI\:ard pro-

gram. On pages 1135-1136 , the broker testified:

Q. Directing your attention to Certified GrDcers , bave you been callng all
tbem in the years that you ha -. been a broker in Chicago?

A. Ycs, sir.

Q. WlJat if any policy do they haye with reslJect to the placement of
advertising like a VenKaI'd in thcir candy departments?

A. r.rhey wouldn t permit it.
Q. Do they haye a policy to that effect?
A. They have a poJicy to that effect.

The witness further testified (1'1' 1160) that to take a YenICard offer
to Certified "auld be ;;ridicnlous. They ,yonl(1 have no use for it.
No rebuttal "itness 'iYilS cal1ed to contntdict t.his testimony.
4. G?'ocerlan(l Cooperative: \nother large food cl1flin in the

Chi.cago are:t buys for 400 sup( rmflrkets. The cooperfltiyc is a whole..

saleI' which re-sells to each member store. The \yitnesses testifying
as to this cooperatlve s pract1C( S did not. know "hether 81('h of thc
members purchased Chrk bars (Tl'. 39J).

The broker ,yho c.:dled all the Grocerbnc1 flcconnt testified t118 t
Grocerlanc1 "would not. permit or use a. VenKn.rcl prog'litm (o'Ir. 118G)

and, further. t.hat it 'ioulc1 be ;: l'i(1ic.nlolJs to offer Grocerhnd snch
a progam: "they would have no use for it" (Tr. 1160).
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Anthony Kn,rlos, the general manager, a,nd Ha.rry G. Lemperis , the

candy buyer, of Grocel'lancl were subpoenaed as witnesses by com-
plaint counsel, and : \'Ir. Karlos was recalled as a rebuttal witness
whereupon he testified that his organization exercises no control over
the advertising practices of the individmt. stores. He could not testify
posit.ively as to whether Grocerland's individual retail stores would
a.ccept V enI ard, or reject iL

K 0 evidence "as offered to rebut the ul1contntc1icted tcsbmony by
the candy broker that Grocerland stores would not use a VenICard
program and had a policy against it.
5. High Lo1. Foods: This supermarket corporate chain operates

32 stores in Chicago. (Tr. 605). The Clark candy broker who rep-
resented many other candy companies testified (Tr. 1136) that
High-Low will not permit VenICard type advertising in their candy
departments. Walter J. Roney, the President of High-Low , caned
as a rebuttal witness testified (Tr. 1189) :

Q. What policy, if any, does High-Low Foods have , sir , concerning in-store
ad'l' ertising? Do you have a policy as to in-store advertisi.ng?

.-. Ko in-store advertisiug.

Q. - permitted?
\. 1\ ell , no , it isn t permitted.

6. C"nn'ingham Dmg Company of Detroit: It operates hundreds
OT retail drug stores throughout Detroit and Cleveland and purcha,ses

Clark bars directly from respondent. Whether any particular store
has the "product is strictly a local situation" (Tr. 805). :VIr. 1V". R.

Poliskie, respondent's broker in Detroit Tor many years , has called
on its customers including Cunningham. He testified tl1at retail food
stores cannot use VenI(anl: " it doesn t fit in their picture." Among

other reasons , this is true because the self-service supermarket or drug
store could not furnish an appropriate certification ('II'. 1035). The
store "auld be reluctant to supervise the candy counter or candy spot
for a period of four weeks to guarantee that Chrle bars were con-

tinuously avaihtble j it )\"oulll I;))e an a wiul expensive operation" for

the self-service store.
The witness testified further (Tr. 1039) 
Q. That is right. It would Dot be completely against the busincss operations

of fI grocery store to JJlace the sign; ,,' oulr1 it?
A. Yes. it would.
Q. \'Vhich grocery store do :vall know doesn t ba"le a sign?

A. Your A 8. P \yill not alleJ\Y-
Q. Do you know 'Ivhctber Cunning-ham Drugs doesn t bayc it?
J.. Cunllingham wil not allow it also.
Q. Are y-ou sure about that?
A. Yes , sir.
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George A. Semack, candy buyer for Cunningham , called as a rebuttal
witness by complaint counsel , testified that their stores had neyer
used a program similar to V cnI(ard; that he ha.d . never recommended
that such type of program be used; that he had never heard or a
program simiInI' to VenKarcl being used in supermarkets or drng
stores; and that in the ten years he had been 'with this chain the

stores haclncver had any cards on their candy counters advertising
candy (Tr. 1226-1228).

7. A. O. F. WTigley: The Abner A. IY olf company purchases
Clark bars and resells them to the \Vrigley Stores-who are not
therefore customers or respondent. However, assuming that the
vVrigley. Stores are Hcustomers" of respondent they, too , have a policy
against the use of VenKard style programs. The broker for Clark
testified (Tr. 1044) :

Q. Do you know whether the ACF-Wrigley Stores , Inc. has a policy with
respect to the placement of these advertising signs on their candy counters

or other counters?

A. I do.
. What is that policy?

A. The policy is against them.
Q. What do you mean by 'against them
A. They do not let national people in their stores on the basis of their own

prescribed ad,ertising, but they do it on their own , so they keep it uniform of
all advertising material within their outlets.

Harold Burt Phelps, candy buyer for the 'Wrigley supermarket chain
and called as a rebuttal witness by complaint counsel , testified that
he had never seen such a program in the 'Yrigley Stores (Tr. 1235).
33. Marsh H. Blackburn of the Hoosier Brokerage Company,

Indiana,polis , a,nd a broker for Clark candy and 18 other companies

and about 500 products , who had been in the food distribution busi-
ness for 16 years , testified (Tr. 1120) :

Q. fIa Ie you ever offered a yen ding card as such to A & P in Indianapolis?
A. I would say that years ago - back in the '58 period probably when we

first came out we discussed if it would be feasible. It bas been -offered in
essence.
Q. What policy, if any, does A & P have with respect to adyertising in their

candy counter area?
A. That is the reason that none of the grocery chains in essence , the A & P

in this particular discussion , they cannot use it. It is not feasible at all within
their operation. They hale no place to use a VenKard or any type of advertis-
ing of that nature.

Q. What policy, if any, does A & P have with respect to the placement of
advertising cards , let us say similar to VenKard, in the candy counter?

A. It is prohibited.
Q. What do you mean by that?
A. It is a national policy of A & P , I believe, Ilot to allow any manufacturer

advertising material to be placed in the candy department in tbeir retail stores.
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Q. As I understand it they do buy the 6-Pak?
A. They certainly do.
Q. Is there any reason why they would buy the 6-Pak and not permit any

other kind of advertising?

A. Well, in addition tothel1' oVer all company policy, it is not necessary In
reality because the 6-pak serves as a form of advertising.

Q. What do you lleaD by that?
A. Well, the basic problem is how do you draw attention to the housewife

to actually six candy - five-cent candy bars '\vbieh are of the small size , so by
displaying them in tJ-Pak type of package, it allows the consumer who normally
buys and makes her own impulse selection, so to speak, it allows bel' to see

these bars more readily and thus be able to purchase them. The 6-P-ak in
essence is a form of advertising as well as packaging.

Q. Do I understan.d then that A & P does permit this type of advertising?
A. I would say yes, they do. But to unden"tand it, this advertising is

affxed to the package.

34. Mr. Burleigh has never offered the VenKanl program to the
11on-vending retailers even though it would be in his interest to obtain
additional commissions by so doing (Tr. 914). He stated that the
VenKard program ,,,ould be unacceptable to the non-vending re-
tailers because:

In the candy field the bulk of the bar goods outside of that sold in vending

mf!cbines and to jobbers is sold in self-servke stores, drug stores and food
markets whicb are the primary markets for this and therefore found it neces-
sary to go to i3clf-service to keep cost under control. The displays in these
stores are very, very large , many, many bars .on sale and the food stores and
drug stores could not afford to have one of their employees constantly at their
stand to make sure the Clark bar , for example , was on sale every minute of
e,ery day in conn.ection with tbe YcnKard.

In addition to this tbe nature of the business of the food stores and drug

stores is such that they prefer and insist on having advertising message 

ihe product so the customer does not have to look for it.
There is another factor in this and that is on tbe vending machine the

advertiser is guaranteed that bis advertisement would be tbe only ODe p1aced
on tba t machine. There is no food store or drug store who could do tbis.

35. On the basis of the evidence in this record, the examiner
finds that non-machine retailers of respondent' s candy bars do not
win not , and could not use the VenKard advertising on their candy
counters or in their stores, becausc inter alia, (1) they cannot afford

the cost and trouble of ensuring that a VenKard product is always
stocked; (2) in-store displays of all candy bars on an item-by-item
ba,sis is impractical; (3) VcnKard's certification procedure is too
costly, and impractical to eomply with; (4) care must he taken not
to prefer one candy item over another in their overall advertising
programs; (5) advertising to be useful to a supermarket, grocery

or drug store operator must be on the product itself and draw atten-
tion to the product in that way; (6) other time, cost and operational
factors make VeuKard unaeeeptab1e for the non-machine retailers
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of respondent's candy bars; and (7) most chains Imve a national
policy of advertising which would make VenKard-style advertising
nonusable by them. In many instances V cnKard has been offered to
nOll-machine retailers and the offer has been refused for the reasons
enumerated above, among others. In those instances ,yl1ere VcnKal'l
has not been offered to non-machine retailers such omission is leo-aU..1' 

excused because the ofT'er ,YQuld , as a matter of fact ';J.-m a useless 
futile gesture.

In Liggett d) 1l1yeJs , 8!IPTa the Commission held (I'. 253) :
e do not belie,e , howe,er , that it is necessary to make kno"\Jl a prollotiDna)

pIau where such would be a useless or futile gesture. The que:otion of whetber
the gesture wonld be futie is one of fact.

36. The facts in this l'e,con1 support it finding, and the examiner
finds , that responc1onfs oIrer of VenI(ard 10 the 1l01l-rnnc.hine retailers
as to 1\hom evidence lIas pl'oil'ered would have been a "usele s or

futiJe gesture. " The rebuttal hea.rings ,,"hich were conductcd at the
requpst of complaint counsel served only to shore up the conclusion

stated abO''e. The record is silent as to w'hether respondent may not
have norHnachinc retailers , other than those who testificcl. "ho lIonJd
llse VenlCaI'd.

37. \Vitnesses testified and the exa.miner finds that respondent
has offered an identical VenKard program to all yending machilJt'
companies and has not favored rtny vcnding machine company (n- ej'

any other when otlel'ing its YenKarc1 program. The rcliable" prD1;;;-
tive Pend sllbstnntiaJ evidence in this record rlocs not. pl'oye that re-
spondent

\\-

1)(' l! it pllrticipates in the VenKarrl prognlln. discriminates
in favor of any particular yenrbng machine company. The only
,yitness t.hat had not bee.n adyisec1 of ihe YenKard program , Frec1 L.
T oyce, of the. ,J oyce Vending :.Jachine Company of Detroit \ tcstiEec1 :

" .. ,

I don t allow any ad\Cl'tising of any kind on my machines , cigarEttes
candy or otherwise. I don t allow them to stick any signs on my machines.

If I was approached by any VenKal'd people I would turn tbem down
regardless" * "'

G. G-Pak as ,m Alternative to VenKal'c1

38. R.espondent contends that, its " Pak" program ,..hic11 the m
clence shows was offered to all non-machine retailers of its candy
bars , constitutes for tllOse retailers a legany valid alte,rnati,-e to
VcnI(ard. The 6-Pak contains six fiye-cent candy bars aligned side
bv side on a card " 1bst:lJtialh the 3izc of a YenKrtrc1" 1\"1th fl(hcl'-

jng on the exposed surface ' and transparent paper enclosing the
entire l)ackage. No specimen of a G-pak \Vas ofiered. l e3ponc1ent
alleges that these G-paks are priced to the retailer so that the retailer
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ma.y offer them to his customers at a price cheaper than the cust.omers

would pay for six D-cent candy ba.rs purchased separately. Respond-
ent further contends that these G-paks when stacked on the candy
counters of supermarkets or cll'ugstol'PS , tl.dvertise respondent s candy
in substantially the same ',yay that the VenKards on machines adver-
tise the bars. The 6-pak aHegedly promotes inc.rca.sec1 sales of respond-
ent:s ba.rs : and advertises them at the same time

, y

iHlO11t YenKarcFs
costly certifIcation proc.ec1nre. This pnclmging does not require some
representative of the retailcr to bc in constant attenclanee to ensure

that the candy bar is always a"\ai18b1e , as is required uncleI' VenKarcl.
38. A large number of the non-ma.chine retailers of respondent's

candy, particularly the grocery st.ores nndsupermarkets, did and do
retail the 6-paks in substantial qnantities. Respondent asserts its
reduction in the ,,-llOlesale cost of the G-pak to snch non-machine
retailers as grocery fl1d drng stores. is about- 7.7065%. of sales Rncl

the Venl\arc1 payments to machine ret.ailers is 7.5076% of sa.1es.

Hespondent' s Exhibit 11 in evidence states that in 1959 and 19GO , on
$368 968.48 sa.les to an yenc1ing companies in Chicago , Detroit and
Indianapolis of Clark nnd Zag nt bars, it made VenICard payments
of 82. 700. , and the cost. of the program to Clark was 7. 5076% of
total sales. The same exhibit slates that on $244 lGO ,"orth of G-pak
sales (other th U1 jobbers) in the same area and fOl' tl1e same time
"by broker te.rritories :' the, cost to Clark was 522, , or 7.70G50/
of sales. This record will not support a finding that the 6-pak in
fact proportionalizes the V cmKanl payments to non-machine retailers
or ofrers a 1cga.lly valid alternative advertising allowance, because

(1) the 6-pak npplies only to 5-eent. bars , whcreas VenKaTd applies
extensively to lO-cent baTs; (2) 6-pak cloes not appeal to the "im-
pulse buyer : as respondent. claims is true for the rnac11ine buyer;
(3) G-pak 1S a take-home item ratl1er than consumed-an-premises
item; (4) the cash payments to machine operators for VenKards is
totally cliffere,nt from an al1ege(l discount from the wholesale price
on the G-pak; (5) G-pak does not single ant Clark bars from an
other bill's Dxaila.ble on the candy eounter a.s VenKarcl singles out
the Zag )fnt 01' Chuk bar ham an other bars being vended by a
machine; (6) respondent has not elected who _is the ft.clvertiser under
the G-pak- the retailer or respondent: and (7) G-pak requires the
retniler to do nothing. The proof does not. cOnClUFi?:rl..ely demonstrate
that t.he discount on the G pak sale gives the retailer more profit
from a G-pak than from six bars sohl separately. All it reaDy
does is to permit. the. 1'ctailer to promote respondent's bars 
se1Jillg six i)-cent bars as a paekag:e cheaper than the individual
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bars purchased separately. The evidence does not disclose
whether the 6-pak is ever broken up so that a customer buys indi-
vidual 5-cent bars for a nickel out of the 6-pak. The inference is
clear that just the contrary is true and that the customer is required
to buy all six bars in one package. A merchandising device designed
to sell six 5-cent bars in one package for home consumption is not
in any way comparable to the VenKard system designed to sell indi-
viduall0-cent bars which are usn ally consumed in the yicinity of the
premises where purchased. The test of compliance with S 2(d) is
whether an alternative plan such as 6-pak results in the same net
money benefit to the user of the alternative.
40. Since respondent is the proponeut of the proposition that
pak is a legally valid alternative advertising al1owance, the burden

was on it to show that a retail grocer selling the same dollar volume
of bar goods under the 6-pak plan would receive in cash , or its equiv-
alent, as an advertising allowance, substantially the same amollnt
of money that a VenKard machine retailer selling the same dollar
amount of candy would receive. Such proof is not in this record.
The hearing examiner finds , therefore, that the 6-pak is not a legaUy
valid alternative to VenKard nor does it result in proportionalizing
VenKaI'd pa.yments to non-machine retailers.

41. There is substantial failure of respondent's proof concerning
thc 6-pak. The net wholesale price of six 5-ccnt bars, purchased
separately, as contrasted with a 6-pak cost is inferred but not proven
in Commission s Exhibit 11. Respondent's Exhibit 10, its general

price list effective September 15, 1961 , does not furnish suffcient
information from which the examiner might compute wholesale costs
for the same weight of respondent' s candy sold through the 6-pak as
cOlnparecl with machine vended bars. Respondent has not demon-
strated by evidence how the 6-pak , which essentially promotes the
sale of six 5-cent bars at one time, for later consumption, equates

with VenKard which promotes the impulse purchase of one 10-cent
bar usually consumed at or about the time of its purchase, in the
vicinity of the machine where purchased. As fonnd in paragraphs
22 and 24 , respondent paid $27 462.69 under VenKard to 15 vending
machine companies in the Chicago metropolitan area for the period
January 1 , 1958 to approximateJy August 15, 1961; and 515 806.

to 12 vending companies in the Detroit metropoJitan area during the
same period. Respondent has not proven in this record that its non-
vending retailer customers selling an identical dollar amount of
identical goods , or even an irlentical dollar amount of 6-paks, re-
ceived , or were offered , in money, or money equivalent, a 527 462.
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advertising allowance in the Chicago area , and a $15 806.28 advertis-

ing allowance in the Detroit area from January 1 1958 to approxi-

mately August 15 , 1961.
42. State Wholesaler GToceTS v. 258 F. 2d 831 (1958),

was a Clayton Act treble damage action grounded , among other
statutes, upon S 2(d) violations allegedly based upon advertising in
the A & P magazine, 'V01.fAX S DAY. The District Judge rendered
judgment for defendants , 154 F. Supp. 471 , and plaintiffs appealed.
The Circuit Court affrmed in part and reversed in part. Although
respondent relies upon this case in support of its v-pale position
such reliance is misplaced, for the Court of Appeals held that the
trial court erred in concluding that plaintiffs failed to prove a viola-
tion of S 2(d) by the defendant suppliers. See also the so-called

Toy cases recently decided , involving the catalog ac1vertisingby toy
ma.nufacturers TTa'l8ogl'am" Inc. Docket No. 7878 , decided Sept.em-

bel' 19 , 1962 (61 F. C. 628J, and the other dockets referred to in the
Commission s opinion.

43. "With all due respect, this examiner fulds nothing in Whole-

sale?' GToce?' v. il which transforms respondent's 6- pak into
absolution for VenKard under S 2(d).

44. In Leve,. Emthers Co. 50 F. C. 494 , a S 2(d) complaint was
dismissed and the Commission clearly .recognized in that decision
that some advertising programs may be of such a nature that they
cannot, as a practical matter, be uniformly used by all of a seller
customers. The fact that offering a ,pron1otional allowance
to all of a seller s customers may, under a proven set of cirCU1l1stances
be fL useless and futile gesture cloes not necessarily exculpate an ad-

vertising payment wllich is ot.herwise discriminatory under 2(d).
In the Lever Brothers opinion at page 510 , the Commission held:

Each of the respondents offers alternativc promotional allowances for tl10se

who do not for any reason use the advertising allD\yances. These offers fire
also made to all customers. For example. in the case of Le'Ver Brothers, a
retail customer ,,,ho holds a featurc sale supported by handbil or radio
advertising is paid S or 91 per case -of products purcbased. There is also a
second option - to wit, for a sale supportell only by a store display, 6 per case

is allowed.

III other words, the newspaper advertising allowance is a part of the com.
prehensivc plan of payment for promotional services offered by respondents
to their senral hundred thousand customers throughout the country. The

conditions under which these customers operate, of course, vary. Although

it appears that the use of advertising by meaDS of ne,vspaper, handbils, or

store displays is general throughout the country, we wil assume that among
the"e many cust-omers wil be found some who do not find newspaper ad
vertising practical. T!lrre 18 no proof, hou;e1:e'i, that eUher handbils or sfo1-

displays arc /lot 1' cr!i;OJiubly practical tor all. (Emphasis supplied.
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45. In ElizClbeth Anlen, Inc. v. FTO 156 F. 2d 132 (1946) r4
&D. 400), the court cautioned against promotional plans tailored

to fit the special needs of Cllstomers whom a seller wishes to favor.
If proof of such "special tailoring in the case of either V cnKard
or 6-pak were present in this rccorcl and the requisite competitive
injury were established, instend of 6-pak being an alternative to
VenICard , it might \fen be subject to the same nttack as VenKard.

46. In the treble damage case of Elizabeth Arden ;Sales 001'1" 
Gus Blass 00. 150 F. 2d 988 , at 994 , the eourt stated:

f9J We think it must be beld that a seller engaged in commerce who fur-
nisbes clerk' s services or pays clcrk' s salaries in unequal amounts to customers
competing in the distribution of its products , which ail-Gunts havc no other
basis or standard than the seller s discretion or favor, and as to which there

is no C01llletitiv€ way for snch customers to qualify for proportional or equal
le,e18 , is, to the extent of any differences in such amounts

, g'

uilt:v of fl dis-

crimination in the furnishing of ser,ices or facilties under subsection (e) 

in the payment f-ol' services or facilties under subsection (c1) of ection .2
of the Clayton Act as amended by the HobinSOll-PatmfllJ A1.ct, Ei V.

...

1 13(e) and Cd) * * .
The Federal Trade Commi:;sion has aptly expressed the situation in relation

to suuseetion (e). in the ceflse find clesist order ,,"bieh it issued against appellant,
as referred to above: 'q " * the statnte affords the seller a free election in the
nr.st instance as to wlH\t s€n"iees or fncilities , if any, 111 ,"\ill 111'0vlde to lJlu"
chasers of his products; but ha,ing elected to furnish a particular seHice or

facility to a pflrticular purchaser 01' purch:1sers , he thereby assumes the obligfl.
tion of according similar serYices to all competing purchasers to the extent
l'equirefl by the statnte. The furnishing of a 8e1'''ice or facilty which cannot
be proportionalized for the bencfit of competing pl1l'clwsers or, in the a1t('l'f\-
tiYe, the failure or refusal to proportionaJize tbe terms npon which ::el'iees
or facilities are granted, so as to make it reasonably possible for competing

purchasers to avail themselws of sucb services or facilties if they desire to
do so, constitutes a failure to accord such sel"\"ices or facilities 11pon propor-
tionally equal terms.

H. Meeting Competition

47. As previously found in paragraph 13 supra respondent has

l1sccl VenIeard advertising eont.inuolls1y from its inception up to the
present ,,,ith the exception of a period from FebruaTY, 1056 unti1
the summer of 1957 , "hen 1\11' )1uldoon temporarily suspended the
use of VenKarcls. During the period or time \'"hen respondent did
not part.icipate in the VenKal'd progrfll1 its machjnp sflles decreased
snb talltia lly. \cco1'1ing to Respollc1pn(s Exhibit 3 from ::1ay 1.
105(- to Iay 1. ID57 : its sa1es decreased from S7S9 52G to SG29 24:2

or 19.895% less than the previous period. After the program "Was

re,instated frmH Ial'ch 1. 1959 to :3Iarch 1, 19GO sales increased from
$62. 24:? to 81.200 533, or 90. (9)' over the 195G-to- 1957 period.
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48. Respondent argues that if al1 other issues should be decided
against it, its use of VenICarcl , even though discriminatory uncleI'

2(d), is legal1y excused under iJ 2(b) because it must participate
in VenICaI'd to "meet an equally low price of a competitor, or the
services or facilities furnished by a competitor. " Respondent asserts
correctly that the decisions in uisite Form BraBsier6 and Shltlton
8UpTa have established respondent's right to prove a iJ 2(b) defense
of a iJ 2 (d) discrimination. However

" * * The seller has tbe burden of bringing himself ,dtllin the exculpating

proYision of 2(b) .. * *

See page 9 of slip opinion in FedeTaI TTade Commission v. Sun Oil
Company, decided January 14 , 1963 (7 S.&D. 633J, by the Supreme
Court of the United States , citing Standard Oil Co. v. FTC 340 U.
231. Sun Oil involved a iJ 2(a) discrimination. In that case , Justice
Goldberg, in discussing the Robinson-Patman amendments to the
Clayton Act, inter alia, stated:

" .. .. In short, Congress intended to assure, to the extent reasonably prac
ticable , that businessmen at the same junctional level would start on equal
competitive footing * '" '" . (Empbasis supplied.

49. Inasmuch as it is undisputed that respondent used the

VenKard program from its inception nt that point in time respond-
ent "as not ':meeting" the V enI\:ard practices of its competitors.

It was in fact setting the competitive pace insofar as the use of
VenKard was concerned. After having temporarily abandoned the
VenKard advert.ising medium and suffering a substantial loss in
sales , respondent l'e-entered the VenKard program. It seeks to justify
here such 2(d) discrimination as may be in the VenI\:ard payments
by assorting that it is "meeting competition." WHOSE COl\fPETI-
'JIGX? Othor candy manufacturers such as Lllc1en s and Curtiss 

If SO , that is not the "functional lever' where injury to competition
has beon asserted here to have occurred. Competitive injury has
been assertec1between machine retailers vis-a-vis non-machine
retailers of respondent's candy; i. , Automatic Canteen Company
vis-n-vis A & P supermarkets. If VenKard had been proven to be
injurying A' &, P competitively vis- a-\ris Automatic Canteen Com-
pany, t!le " fllllctionallevel': at which respondent seeks to " meet com.
petition" by using VenKard is hazy and unproven. The theory of
responc1enfs evidence does not establish that respondent's initial
11se of VenKard was to "meet" competition. Respondent's temporary
suspension of VenICarc1 and reemployement of it do not confer a

2(b) exculpation upon VenKard which it did not initial1y possess.
See also FTC V. A. E. Staley Mfg. Co. 324 U.S. 746 (a iJ 2(a) case)
(4 S. D. 346J.
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50. Had respondent established in this record that it was using
VenKard to meet the competition of its competitors , Luden s and

Curtiss, such proof might excuse it uncleI' Exquisite Form Brassiere
supra. Respondent' s theory is that the protection which the 2 (b)

exculpation might afford respondent competing vis-a-vis Curtiss and
LucIen s also protects Automatic Retailers of ..t\erica competing
vis-a-vis 1Valgreen Drug Stores and Cunningham Drug Stores. This
theory is not supported by any legal precedents which have come
to this examiner s attention and appears to be contrary to the ra-
tionale of the U.S. Supreme Court' Sun Oil decision 8upm.
51. Respondent' 2 (b) defense is rejected as having not been

proven by facts in the record nor justified by legal precedents.
52. Testimony in this record , which is not as precise as it might
, is to the effect that during the period when respondent had sus-

pended its use of VenKard its competitors , Luden s and Curtiss , took
over the VenKard time that respondent released. The record does
not show the extent of VenKard participation by respondent' s com-

petitors at any time; precisely what other products , other than Clark
bars , actually used VenKards; and the extent to which such other
products participated. The fact of other companies ' participation in
VenKard , insofar as the record is concerned , is chiefly by innuendo.

COXCLDSIONS

1. Respondent D. L. Clark Company, a Pennsylvania corpora-
tion, manufact11rers and sel1s candy products, particularly candy lJurs
find is engaged in commerce as "commerce" is clefmed in the Clayton
Act, as amended.
2. The Federal TracIe Commission has jurisdiction oveT the par-

ties and over the subject.mattcr or this proceeding, and this proc.eed-

ing is in the public interest.
3. In the manuracture and interstate sale or its candy bars, re-

spondent competes with other manuracturers or similar candy baTs.

4. By participating in Richard A. Burleigh's VenKard acher-
tising program ror candy vending machines, respondent pays sub-
stantial sums to vending machine retailers of its candy, in conside.ra-
tion ror services and facilities rurnished by the said vending machine
retailers , without making such payments available on proportionally
equal terms to respondent's other non-machine customers.

5. The reliable, probative and substantial evidence in this record
wi1 not support a finding that any, specific , VenKard posted ma-
chine does in ract, compete with any other non-machine retailer in
the sale of respondent's candy. Some evidence in this record is to
the contrary.
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6. Respondent, under the rationale of Liggett 

&, 

Myers Tobacco

00. 56 F. C. 221 , is excused from offering the VenKard program
to its non-machine vendors because the evidence supports 

a conclu

sian that such offer to non-machine vendors would be useless and
futile.

7. When it uses the VenKard program , respondent does not dis-
criminate between various vending machine companies, i. , it makes
its VenKard program available to all vending companies on propor-
tionally equal terms.

8. Respondent's " pak program" has not been proven in this
record to be a legally valid alternative to V enKard for respondent'
non-machine customers.
9. During the period that respondent did not participate in the

VenKard program its machine sales decreased substantially and
when it resumed VenKard its machine sales increased substantially.
Proof that a particular form of advertising such as VenKard sub-
stantially increases retail sales does not support a conclusion that
respondent must engage in VenKard to meet competition. Several
elements of the "meeting competition" defense required under the
law are not proven by reliable, probative and substantial evidence

in this record.

However, because of the failure of proof, in this record, of com-
petition between specific VenKard posted machines and non-machine
retailers , and the preponderance of evidence that the VenKard pro-
gram would not be acceptable to non-machine retailers and that
therefore , a VenKard offer to them would be useless and futile,

It is ordered That this proceeding be and hereby is dismissed.

ORDER DrSl\IISSING COMPLAINT

This matter is before the Commission upon the appeal of com-

plaint counsel from the hearing examiner s initial decision dismissing
the complaint. The Commission has determined that the present

record does not constitute an appropriate basis for issuance of an
order to cease and desist. .Without resolving any of the issues argued
upon this appeal , the Commission believes that the public interest
wil be suf!ciently safeguarded by maintaining close scrutiny of
respondent' s operations to assure that thcy are in compliance with
law. If it should appear that any future Commission action is
required, thc disposition now made of the instant proceeding wil
not stand in the way. Accordingly,

It is ordered That the complaint be, and it hereby is , dismissed.
By the Commission , C011lnissioner McIntyre not concurring.
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BUSINESS & PROFESSlONAL, INC., ET AL.

SENT ORDEn , ETC., IX REGARD TO TIlE ALLEGED VIOLATIOX

OF TIlE FEDERAL TRADE CO:JfMISSlON ACT

Docket C-524. Compla.lnt , July 16, 1965-Decision , July , 1963

Consent order requiring Roselle , N. J. , collectors.of debts on a commission basis
in which connection they used a variety of forms to obtain information
regarding delinquent debtors , to cease using on post cards such misleading
terms as "REGIO TAL REGISTRY BOARD" signed" Director
printing at the end of demand letters the titles "Legal Department"

, "

Claims
Department" , and "Credit lanager , and mailng to delinquents printed
forms resembling legal summons beaded "Final Notice Prior to Suit"

CO:\IPLA.INT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the aut.hority vested in it by said Act , the Federal
Trade COJ11nission , having reason to believe that Business & Pro res-
sional , Inc. , a corporation, and Thomas Campagna, Sal1ianne Cam-
pagna , and Richard K. I-Iealc, inc1ividua11y and as offcers or said
corporation, hereinafter referred to as respondents, have violated

the provisions of said Act , and it appearing to the Commission t.hat
a proceeding by it in respect t.hereof would be in the public inrsrest
hereby issues its complaint stating its charges in tl1at respecT as
follows:
P ARAGRArn 1. Respondent Business & ProfessionaJ, Inc.. 13 a

corporation organized , exist ing and doing busine,ss under alld by
virtue of the la,\\s of the State of New Jersey \\ith its prindpal
offce and plnce of business located at 613 St. Georges A 'Cenne iE

the City of Roselle , State of Kcw Jersey.
Respondents Thomas Campagna, S Lllianne Campagna and

Richard N. Heale are offcers of the corporate respondent. They
formulate , direct and eontrol the acts and practices of the corporate
respondent, including the acts ancl practices hereinafter set forth.
Their address is the same as that or the corporate respondent.

PAR. 2. Respondents arc now, and for some time last past haye

been , engaged in the collection of debts al1eged to be due and owing
by others, upon a commission basis , contingent upon collecti01l.

PAR. 3. In the C011rse anc1 conduct or their bllsiness, resrondents
now cause, and ror some time last past have caused, printed forms
to be mailed from their p1ace of business iu the State of New J eroe:,


