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Mr. Bruce J. Brennan supporting the compJaint.

No a.nswer or appearance for respondents.

INITIAI DECISION BY JOliN B. POI::.mEXTER, HEARING EXAl\INER

ZeJis Hand Molded Dynamic Shoes , Inc. , a corporation , and 'Walter
Zerner, individually and as an offcer of said corporation , are charged
with false advertising in connection ith the manufacture, sale, and
distribution of molded shoes, advertised as "ZeJis l\oJded Dynamic
Shoes" and "Zely Dynamic MoJded Shoes.

The complaint was issued on August 14, 1962, but service thereof
was never effected on eit.her the corporate or individual respondent.

By motion fiJed on May 28 , 1963 , and supplemental motion filed
June 27 , 1963 , Commission counsel states , upon information and be-
Jief, that the individual respondent is dead and that, since his death
the said corporate respondent has not clone any busine,58. Therefore
counsel moves that the complaint be dismissed without prejudice.

It appearing that the individual respondent is now deceased and
upon his death, the corporate respondent ceased doing business, no
useful purpose would be served in further prosecution of the com-

plaint herein. Therefore, the mot.ion to dismiss should be granted.

ORDER

It is ordered That the compla.int

, dismissed, without prejudice.

herein be, and the sa.me hereby

DECISION OF THE COMMISSION

Pursuant to Section 4.1D of the Commission s Rules of Pra.ctice
effective June 1 , 1962, the initial decision of t.he he,flring examiner
did, on the 29th day of July 1963 , become the decision of the Com-
m1SSlO11.

Ix THE MATT 

THE SE8STOKS CmfPAKY ET AL.

ORDER , ETC. , IX REGARD TO THE ALLEGED VIOL,'\TIQ::T OF THE FEDERA.

THADE C03DITSS1QX ACT

Docket "/655. Complafnt, N01:. 9, .1959-DecisioJ1, Aug. , 1963

Order requiring Dallas , Tex. , sellers to retailers , jobbers and individual customers
of a variety of merchandise including watches , bilfolds , jewelry, cameras,
small appliances and sporting goods , to cease representing falsely that they
sold at wlJOlesale prices by referring to themselves as wholesalers and their
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Vl'ices as wlwlesale prices in advertising and by use , in their catalog mailed
to individuals, of two prices: ODe a so-called coded sellng price stated to be

wholesale" and the otber a higher price designated fiS "retail"

IPLAIXT

Pursuant t.o the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade CommiEOsioll , having rea,son t.o belie,'c that The Sessions Com-
pany, a corporation , and l-loyt Sessions and Kim Cashion , indiyid-
ually and as oiIicers of sa,icl eorporation, he,l'cinaftcr referred to n
respondents , have vioJat.ecl the provisions of sflic1 Act , and it appear-
ing to the Commission thnt a proceeding by it in respeet therpof
would be in the public inierest, hereby issues its complaint. stating
its charges in that respect as follo\\-

P', ';R. \GTIL\PII 1. Corporate respondent, The Sessions Company is a
corporation ol'ga,n.lzec1 , existing and doing business uncleI' and by vir-
tue of the la'ls of the St.ate of Texas , ,vith it.s ofice and principa,
place, of bLlsine s located at 1800 Good- atirner Express'I-' ay, Dallas
Texas.

Inc1iddnal respondent.s I-Ioyt 5828i011S Hn(l li.im Cashion are of-
f-i CTS or said cOl'pOrat10n. They fOl'l\::lf1ip. c111'ort lr:1(l cordTol the
p01iCif cts and practices of the corporate respondent. The fl(lc1l'fsS

of ihe iJlcl1vidua! respondents is the samE', flS that or the COl'pOnltc
respondent.

\R. 2. Responde,nts are nO\\, and for some time last past haye

been engaged in the sale of various fllticles of merchandise, includ-
ing such items as watches ) bilHolcls , jewc1ry, cameras , small appli-
ances , sporting goods a.nrl others to retailers , jobbers and indi-dc1nal
customers throughout the, -cnitec1 States.

Respondents cause , and have caused , their said products , ,\hen solcl
to be transported from their phce of bus1ness in the State of Texas

to purc11 tSers thereo-f located in various other States of the United
States , and at all times mentioned herein lmve maintained a course
of trfl(le in said products in C01l1nerCe , as "commeree" is defined in
the Fec1erfLl Trade Commission Act. Respondents ' volume of business
in snch commerce is , and h ls been , substantial.

PAIL 30 nesponc1ents in the course and eonc1uct, of their business
are and have been , engaged in substantial competition in commerce
with inch \ojc1uals , corporations , and finns selling similar mcrchandise
11 commerce.

m. it ReSpOll(lents ) in the course and conduct of t.heir business
and Tor the purpose of -inducing the purchase of the-ir pl'oc1ucts , have
acll-ertisec1 the same by means of catalogs flnc1 other advertising mat-
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tel' circulated by the United States maiJs in various States and by
means of advertisements inserted in newspapers and magazines of
general circulation.

P.'\J . 5. Responc1entsin all of their said a,c1vert.sillg refer to them-
seJ'T es as wholesaJers and to t.heir prices 1'01' their merehandise as
wholesaJe prices. "While respondents do seJJ to retaiJers and jobbers
in recent YCf1YS they have made substantial retail sales t.o individual
consumers , both in Tex,-ls and in v:lrious oiher states of the United
States,

Among and typicnl , but not. all inclusiYB, of the statements ap-
pearing ill respondents ' eatalog, and in magazine and newspaper ad-
vertisements , are t.he fol1owing:

O\V YOU CAN BUY VnIOLESALE. I:.IJIVIDUAT. , ALL GOVgRNMENT
gMPLOYEES, FIRMS. UKIONS. ORGAKIZATIONS, CHURCHES, AND
PHOFEf3SIONAL PEOPLE: LQWES'l' 'VHOLESALE " MASS MARKETING"

HICES AT ALL TIMgS ON ALL MEllCHANDISEl

'" '" .. .. '" 

YonI' wholesnle cost is coded and always follows the letter " C" which is on the
smne line as retail price.

KO EX'l'RAS ADDED TO YOUR COST. ALL ITEMS CLEAnLY PRICED
SHOWIKG Bo rH RETAIL AND YOUR LOW WHOLESALE COST'" * 'r.

YOlTR 'VHOLESALE COST IS Ii\ CODE.

PAn. G. H,esponclents in 1'efc1'1'in x to the various articles of mer-
chnndisc set forth in their catalog which is mailed j,o :individuals
l1se t'.10 prices; one a so-called coded price Ivhich is stated to be the
wholesale price at which the merchandise is offered for sale, and the
other a higher price which is designated as "retail". By means of
snch prieing method, the afores lid quoted sLatements, and others of
like import not specifica.lly set out herein, respondents represent
directly or by implication , that they sell all of their merchandise
at wholesale prices; that the so-called coded prices , set out in their
catalog, at \';;hich the merchandise referrecl to is offered Jar sale

, ftI'e

whole88.1e prices; th8.t the prices c1esignfltedas " retail" in their catalog
are the prices at 'which the merchRndise referred to is l1snaJly and
reg-ulady sold at retflil; fincl that the difrercnce between said prices
represent savings from t.he usual and regular retail prices of sa,
merchandise.
PAR. 7. The aforesaid st.tements , representations and implica.

tiOllS arisi11g therefrom n1'e false , misleading and deceptive. In truth
and in fact , respondents do not offer to sell , or sell , many of their
aTt.icles of merchandise at Ivho10so,1e prices , but, t.o the contrary, in
excess of Iyholcsa1e prices. The coeled priees of many articles of mer-
chandise set out in respondents ' catalog are not wholesale prices but
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are in excess thereof, and the prices designated as "retail" prices for
many articles of merchandise are in excess of the prices at which
said merchandise is usually and regularly sold at retail. The differ-
ences between such prices do not represent savings from t.he prices
at which said merchandise is usually and customariJy sold at retail.

PAR. 8. The use by the respondents of the aforementioned false
misleading and deceptive statements and practices has had , and now
has , the capacity and tendency to misJead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken

belief that such statemeuts were true and into the purchase of sub-
stantial quantities of respondents ' products because of said mistaken
and erroneous belief. As a result thereof , trade in commerce has been
and is being, uufairly diverted to the respondents from their com-
petitoTs and injury has thereby been , and is being, done to competi
tion in commerce.

PAR. 9. The aforesaid acts and practices of respondents, as herein
alleged , were, and are, all to the prejudice and injury of the public
and cd respondents ' competitors , and constituted , and now constitute
unfair and deceptive acts and practices and lIDfair methods of com-
petition , in commerce, within the intent and meaning of the Federal
Trade Commission Act.

Mr. Garland S. Ferguson supporting the complaint.
Mr. Dan Rogers of Thompson , Knight , Wright 

&, 

Simmons Da1-
las , Tex. , for respondents.

ITIAr DECISION BY J ORN B. POI TJEXTER H:EARlNG EXAJ\UXER

The complaint herein , issued on November 9 , 1959 , charges The
Sessions Company, a corporation , IIoyt Sessions and Kim Cashion
individually and as offcers of said corporation, hereiuafter calJed

respondents , with faJse advertising, in vioJation of Section 5 of the
Federal Trade Commission Act.

Hearings have becn held and proposed fmdings of fact, con-
clusions of law , and order have been submitted by respective counsel.
Subsequent to the fiiug of proposed findings , upon motion fied by
counsel for respondents , the record was reopened for the receipt of
additional evidence which had occurred since the conclusion of hear-
ings. A fteT receipt of this evidence , the record 'vas again closed , and

the matter is nmv before the llndcrsi lled hearing examiner for initia.l
decision. A11 proposed findings of fact and conclusions of la" not
found or concluded hercin are denied. Upon the basis of the entire
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record , the hearing examiner makes the following fidings
and conclusions of Jaw, and issues the following order:

of fact

FINDINGS OF FAar

1. The Sessions Company is a corporation organized and doing
business under the Jaws of the State of Texas, with its offce and
principaJ place of business located at 1800 Good-Latimer Express-
way, DalJas , Texas.
2. The individual respondent Hoyt M. Sessions, named in the

complaint as Hoyt Sessions, is Chairman of the Board and Execu-
tive Offcer of said corporation. Mr. Sessions is and has been active
in the day-to-day operations and managemcnt of the corporate re-
spondent.
3. The individuaJ respondent K. I. Cashion, Jr. , named in the

compJaint as Kim Cashion, is President and Manager of the corpora-
tion. Mr. Cashion also has actively participated with Mr. Sessions

in the day-to-day operations and management of the corporation.
The individual respondents are brothers-in-law. "lVhen the corpora-
tion was first incorporated in 1957, Mr. Sessions owned 50 percent
the individual respondent Cashion , 10 percent, Mr. Sessions ' wife , 30
percent, and Mr. Sessions ' father , 10 percent. The only change in the
percentage of stock ownership since that time was caused by the
death of Mr. Sessions ' wife. It is clear from the testimony of Messrs.
Sessions and Cashion that these two individual respondents were and
have been in active charge of the operations of the corporate re-
spondent, including its advertising, and are responsible for the acts
and practices complained about, as hereinafter found.
4. Since its incorporation in 1957 , the corporate respondent has

been engaged in the sale of a general line of merchandise , including
jewelry, watches, cameras, electric appliances, household goods
stoves, refrigerators, toys , sporting goods, leat.her goods , radios and
television receivers, to retailers, jobbers and indiyic1ual consumers
in DalJas , Texas , and other States of the Vnited States. Respondents
are and have been engaged in substantial competition in commerce
\fith individuals, corporations, and firms selling similar merchan-

dise in commerce.

5. The evidence sho\fs that. The Sessions Company was in oper-
ation and distributed a cataJog (CX 1) as early as 1955. A eataJog
(CX 2) was also issued by The Sessions Company in 1956. The
evidence does not show whether the business at that time was oper-

ated as a partnership, it joint venture, or the exact legal t.ype of

o\fnership. However, in respondents ' proposed findings of fact , it
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is stated that The Sessions Company was operated as a partner-
ship until it was incorporated in 1957. In any event, The Sessions
Company was in operation at 1800 Good-Latimer Expressway,

Dallas, Texas, in 1955 , according to the crttalog o. 559 , issued for
the year 1955 (eX 1), prior to its incorporation in 1957. In the
eady years of its operation , The Sessions Company sold substantiaJ
amounts of merchandise to retailers and jobbers, on the one hanel
and to individual consumers on the other. However , respondents
selling prices were the same to all purchasers, a so-called "w hole-
saJe" priee. Commission Exhibits 9A-Q purport to show a break-
down of totaJ saJes by The Sessions Company for the years J OllUary

1956, through March 31 , 1960. The exhibits show the total amount
of sales made to retailers a,ncl jobbers , as distinguished from indivi-
dual consumers, both within and outside the State of Texas. These
exhibits, as well as the testimony of 1\1:essrs. Sessions and Cashion
disclose that respondents' sales of merclumc1ise to purchasers both
within and outside the State of Texas in the early years of operation
were substantial. However, since 1959 , the sales by The Sessions
Company to purchasers located outside the St.nte or Texas have
diminished nn61 , at the time or hearings , the larger pereent:ge or
sales were made over-the-counter in respondents' showroom in
Dal1as to consumer-cllstomers located within the State of Texas.
1\lessrs. Session and Cahion explained the decrease in sales to
purchasers outside the State or Texas as being due to c.ompetition
from discount houses ,,,hich had begun business in other States
during recent years. ., evertheless, the volume of mCl'chand1se

continued to be sold and shipped to customers outside the State

of Texas , including the New Orleans, Louisiana , trade area , is. fl.nd

has bee, , substa,ntiaL Invoices which reflect sales to individual con-
sumers in the State or Louisiana were offered and received in evi-
clence as ex 40A through 7GB inclusive. Accordingly, it is round
that the respondents hn,ve maintained a course or trade in commerce
as "commerce" is defined in the Federal Tra.de Commission Act ftncl

that such volume of tra,de in commerce is rmc1 ha,s been substantial.
6. For the purpose of inducing the sale or respondents' mer-

chandise , respondents prcpared ftnd distl,jbutcc1 t.hrough the rnite(l
States mails, and by other means , a yearly catftlog. These cata.logs
are marked CX 1 , 2 , 4 , 5 , G , 7 , a.nd 71 , Tt',spectively. ex 8 purports
to show ft breakdown of The Sessions Company cata,logs print.ed and
their delivery to persons both within a.nd outside the Stlte or
Texes during the yeaJ's 1956- , 1957- , 1958- , and 1959-60. re-
spectively. This exhibit shows that the 1956-57 cittaJog (eX 2)
and 1957-58 catalogs (CX 3 4) received the la.rgest printing and
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circulation both within and outside the State of Texas. For the
period 1956- , approximately 764 000 copies of that years ' cataJog
were pdnted , of \"hich Humber approximately 518 000 copies \yere
distributed within the State of Texas, and approximately 246 000
were ma.iled to persons outside the State of Texas. For the period

1957- , 1 000 000 catalogs were printed, of which approximately
616 000 were distributed within the State of Texas , and :tppl'oximate-
Jy 384 000 were mailed to persons outside the State of Texas. In 

1958- , 500 000 catalogs were printed, of which approximateJy
387 000 were distribut.ed within the State of Texas, and approxi-

mately 113 000 were mailed to persons outside the State of Texas.

Respondents also placed advertising on radio and tele\Tision stations
in addition to the advertising in its catalogs. Some of the radio and
television advertising was received in evidence as CX 14-19, inclu-

sive. It is respondents' representations contained in the catalogs

(CX 1 , 2 , 3 , 4, 5 , and 6) and the radio and television advertising
(CX 14-19) which constitute the basis of the complaint in this
proceeding.

7. The corporate respondent's catalogs and broadcasts emphasize
that its selling prices for aU merchandise were "wholesale" price,
Various exhibits containing some of respondent s advertising copy
were received in evidence, including respondent's catalogs, ex 1
, 3, 4, 5, 6 , and 7, and some of its broadcast scripts, CX 14-19.

On the front and back cover of respondent's cataJog; for 1955
CX 1 , are printed the words ",VHOLESALE ONLY". On the
front and back cover of CX 2 , 3 , 4 , 5 , and 6 is the word "vVHOLE-
SALE". Some of the representations contained in respondenes
cataJogs are the following:

ow YOU CAN BLY WHOLESALE. INDl:VIDUALS , ALL GOVER MENT
EMPLOYEES, FIR:US. UNI01\S. ORGANIZATIONS, CHUROHES, A"D
PROFESSIONAL PEOPLE! LOWES ' WHOLESALE " MASS MARKETI1\G"
PRIOES AT ALL TIMES ON ALL MEROHANDISE!

Your wholesale cost is coded and always follows the letter "C" which is on the
same line as retail price.

)00 EXTRAS ADDED O YOUR OOST. ALL ITE IS OLEARLY PRIOED
SHOWI G BOTH RETAIL A:\TD YOI:R WHOLESALE COST * '" * YOUR
WHOLESALE OOST IS I" OODE.

(The above quotations are taken from ex 3 , 4, 5 , and 6.
8. The corporate respondent purchases all of the merchandise

which it offers for sale either from the manufacturer, a jobbcl'-
distributor, or importer. The corporate rcspondent has made it a
practice, when listing the price of merchandise advertised in its
catalogs , to use two prices: One, a coded price, whi.eh respondents
represent to be the "wholesale" cost to the purchaser of the article
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advertised for sale, and the other, a higher price, which is designated
as "RETAIL". For example , on Page 26 of CX 4, an Argus camera
and kit, identified as "A301 , Argus C4-35nnn Camera Kit", is pic-

tured , folJowed by a brief description of the camera and kit. Un-
derneath the picture and description of the camera, the two prices

are listed as folJows: " C7695 " * * HETAIL $99. 50" Mr. Sessions
expJained respondents ' method of catalog pricing and tcstified that
C7695" represents corporate respondent's price of the camera to

the customer-purchaser , to wit, $76.95 (which respondents represent
in their catalogs and radio and television advertising as "wholesale
price); and " RETAIL $99. 50" is the regular retail price of this
camera. This method of pricing is aJso expJained in the catalogs.
Mr. Sessions testified that he arrived at the "retaiJ" prices listed
in his compan;is catalogs by using the ll1anufacturer s "list" price
or suggested list price. If the manufacturer did not suggest a list
price for the item, Mr. Sessions arrived at the "retaiJ" price by
what the particuJar merchandise was selJing for by his competitors
what it is normally retailing for in the better stores 1r Scssions

further tcstified that, "If there is no other way of setting it up as
to the retail price, you would base it on what the item cost. What
we paid for the item." It is cJear from Mr. Sessions' testimony
that the "RETAIL" price shown in the cataJogs is not the price
the corporate respondent sells the article for. The Sessions Com-
pany sells it at a lower , discounted price, listed in the catalog in

code.
9. CounseJ supporting the complaint offered the testimony of

employecs of various wholesale and retaiJ stores to show that the
prices for particular items of merchandise advertised in respond-
ents' catalogs as "wholesale" prices were not, in fact, wholesale
prices for the particular Inerchandise , and that the prices advertised
in said catalogs as "HET AIL" prices for particular items were
not the regular retail prices for particular articles or nwrchandise
t.hen prevailing in the Dalla.s area and the New Orleans, Louisiana
area , respectively. Some of the testimony of some of the witnesses
offercd by counsel supporting the complaint pertained to certain
Inerchandise advertised in respondents ' catalogs which in t.he opin-
ion of this hearing examiner "ere not defmitely identified as
being Inerchandise identical "ith and of the same quality as that
then being sold in retail stores in Dallas and New Orle.ans, respec-
tively, about which the witness testified. For instance, an employee
in the mon g depa,rtment of a retflil store ,vas requested to examine
a picture of ")lens ' Nylon Stretch Socks " shown in one of respond.
ents ' cat.alogs. The pictUle and description in the catalog did not
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identify the brand name, if "ny, of the socks advertised, other than
the general description "first quality, fnJl fashioned , heavy rib stay-
up tops." The witness did not actually see nor examine the socks
advertised in respondents ' catalog. He onJy saw the picture and the
above quoted brief description of the socks. ''Vith this limited in-
formation, the witness was not in a position to testify that the socks
advertised in respondents ' cahdog were identical with the socks sold
in his store. Another exmnple is the testimony of a retail store
employee who was asked to examine the picture and brief descrip-
tion of a one-carat diamond ring or a diamond \'mtch advertised

in one of respondents ' cataJogs. ''Vithout actuaJly seeing and examin-
ing the ring or dialIlOud watch pictured in the catalog, the witness

could not adequateJy compare the quaJity of that diamond ring or
watch with the quality and prices of one-carat diamond rings or
diamond watches sold in the store where the witness ,vas employed.
The hearing examiner has not given any probative weight to this
type of testimony. However, there is an abundance of testimony
by other wit.nesses concerning various items of ll1crchandise capable
of definite identification so that a comparison as to prices can be
made. Some of this testimony win now be discllssed.

10. irs. Iona Buck, a Jongtime employee of McKesson & Hob-
bins, a wholesale drug company, with an office in Dallas, testiiied

concerning the prices charged by :\lcKesson & Robbins to its retail
drug customers for certain items of merchandise sold by l\icKesson
& Robbins during the period 1957-58. Mrs. Buck identified such
items as being identical with similar items advertised in respondents
cataJogs for the same period of time, 1957- , hut at different prices

from those shO\\'n in respondents ' catalogs. :1\rs. Buck testified:
In 1957- , :YlcKesson & Robbins carried in stock a ''Vest Bend Bean
Pot Set priced and soJd to retailers at $6.43. This same set is pic-
tured on Page 72 of respondents' 1957-58 Mail Order CataJog

(CX 4) at the fo1Jmving prices

, "

C840 * * * RETAIL $12.95.
According to the instructions in the clttalog and the testimony of
1\1:1'. Sessions, the "C840" is respondents

' "

wholesale :' cost price to
the purchaser, or $8.40 , and the "RETAIL $12.95" was the then

Thi;: saine berm 1'et is nho picture(l on l'tlge 72 of respondents ' 1B57- 58 Showroom
Catalog (CX 3) at " C740 RgTAIL $12.95. " The coded price "C740" is one (Jollnr
1e;;s thf1n respondents

' ('

oded "wholesaJe" cost price quoted in the 1957-58 Mail Order
Catalog (CX 4). :\lr. Se sion rxplnined that the highe)' " \vholemle " eost price (Jlloted
for some of the articles pictured in thf'ir )lail Order Catalogs was Due to the fact that
corporate l'e J1ondent paid tIle shipping charges un aU except C. D. shipments. Therefore,

tbe "

",.

lwlesllle " cost prices quoted in the Mail  Order CHtuiog for tlJe heavier or more
"'eight . Items were increased so as to InellHie the shipping charges. TJms , tbe corled
wholesale price "CS4Q" quoted in corporate respomlent s )Iail Order Cutalog was $1.00
higher than the cooed wholesaJe price "C740"- quoted ill the Showroom Catillog.

780-018--69-
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current retail price of this bean pot set. According to the testimony
of :\1rs. Buck, McKesson & Robbins

' "

whoJesale" price of this bean
set was $6. , as against respondents ' advertised " wholesale" price
of $8.40.

11. )1r. Aaron Eldridge Childers , a buyer for Cul1um & Boren
a wholesaJe jobber of sporting goods and which also operates a
retail sporting goods store in Dallas, testified , among other things
to the folJun-ing: In 1957- , Cullum 8: Boren handled a Chrome
Universal Vacuum Pitcher Set which they soJd to rctailers for
$12. 60 during that season. In other words, $12.60 was Cul1um &
Boren s wholesale price for this pitcher set. This same set is a.d-
vertised and pictured on Page 88 of respondents ' catalogs ex 
and 4 at the foJlowing prices: "C1450 * * . RETAIL $19.95.
Thus , Cullum & Boren s ,vholesale price was 812.60 and respondents

advertised "wholesale" price was $14.50. Mr. Childers also testified
that Cullum & Boren sold a toy gun , pictured on Page 65 of CX 3
and 4, identified as "PI020 , Matte! Thunderburp , to its retaiJ store
eustomersat 81.80 eaeh. In othcl' words , $1.90 was Cullum & Bor

s wholesale price. This same gun is pictured on page 65 of
responclents ' catalogs CX 3 and 4 at the foJJowing prices: "C200
* * * RETAIL 83.00" . Mr. ChiJders further testified that Cullum
& Boren handled the identical alarm dock pictured on page 39 of
CX 5 and G , identified as item " 8G902 , Fortune Electric Alarm
priced in responc1ents catalogs at "C525 * * * RETAIL $6.95.
(eX 5 is respondents ' 1958- 59 Showroom Catalog, and CX 6 is re-
spondents ' 1958- 59 Mail-Order Catalog. ) Cullum & Boren sold this
same alarm dock during- the period 1958-59 to its retail customers at
8--.57 each. In other \yords 8.:1.57 was Cullum & Doren s wholesa1e

price for this dock.

12. Cnllum & Boren also operates a retail sporting goods store

jn DaJJas , jn addition to its ,,-JlOlesale-jobber operation- Mr. ChiJd-
e.rs also testified ,,-ith re.speet to Cnllmn S" Bore11 s reb1i1 prices on
eertain merchandise, in addition to its wholesa.le prices for t.he same
merc.hanc1ise. On page 40 of CX 5 and 6 theTe is pictured mong
other things , a tennis ra.cket, ident.ified as item " 88111", Davis CUP1
C1525 * * " RETAIL $23.00". Mr. Childers testified that CuJJum

& Boren sold this ident1ca.l tennis racket to retail stores at a price
of $12A8 each and to cnstomers in its DaJlas retail store at $14.40
each. In other ,yords , Cnlhlll1 S Bore.n s \\hole. Je price on t.his 1'w'ket
WilS S12AS each, and its retail price \yas 514.40. (CnJlnm & noren
retail price was 85 cents 1ess than respondents ' advertised " wholesale
price. ) On the same page of respondents ' cat.alog, item " 8S16t\ a
Comet , ",Yright &. Ditson Tennjs R.acket, is priced at "0745 * * *



rHE SESSIONS CO. ET AL. 343:333 Initial Decision

RETAIL $10.95" . Thus, respondents represented that their price of
$7.45 was the "wholesaJe" price and $10.95 was the "retaiJ" price
for this tennis racket, Mr. ChiJders testified that CulJum & Boren
sold this identical tennis racket to retail stores at $6.39 each, and its
price to consumer-purchasers in its DalJas retail sporting goods store
was $7.50 each.

13. j\lr. Charles F. Pierce, group supervisor and former buyer-
of heavy housewares and smalJ electricaJ appJiances from October
1958, to :\iay 9 , 1960

, .

at Sanger Brothers, a Jarge department store
in DalJas, testified concerning the cost to Sanger Brothers fO!-
certain items of Inerchandise , including mailboxes and coffee makers
purchased from the manufacturer, and Sanger s retaiI selling pl'iee-
for the same articles. On page 46 of CX5 and p, a mailbox , among
other: merchandise is pictured andic1entified as item "8HI1J
iail Box, Jumbo size C560 

* * * 

RETAIL 95. vlr. Pierce
testified that, during the period 1958- , Sanger . Brothcrs soJd this
same maiJbox at retaiJ for $5.99. Sanger purchased this mailbox
direct from the manufacturer, Southern Fabricators Corporation

Shreveport, Louisiana, at a wholcsale price of $3.60 each. Mr.
Pierce identified another mailbox pictured on the same page 

CX 5 and 6 , Jisted as itcm "8H109 C350 .,. ,. '" RETAIL $6. 95.
Mr. Pierce testified that Sunger Brothcrs aJso purchascd this mail-
box from Southern, Fabricators at a whoJesaJe price of $2.40 each
and that Sanger s retaiJ seJJl1g price for the Same maiJbox was $3.99'
each; during the period 1958-59. Mr. Picrce aJso testified concern-
ing' acoffee maker pictured on page 67 of ex 5 and 6. The coffee'
maker is described inCX 5 and 6 as item "8F363 , ,Vest Bend 24-
cup Automatic Coffee Maker , C1995 * '" * RETAIL $29. 95.

" .

Hr.
Pierce testified that Sanger s handJed this same coffec maker during
the period 1958- , and that Sanger s cost price was $13. , amI its
retaiJ seHing price was $19. 00.
14. Mr. Harold Joseph Bourne, a drug buyer at Schwegl1ann

Brothers' Giant Supermarkets, New Orleans, Louisiana, testified
that his employcr carried in stock and soJd the ")few NoreJco Speed-
shaver" identified as item "B126::, pictured on page2B of ex 4 and
priced at C1307 * * * RETAIL $24.95. " Mr. Bourne testified that.
Schwegnmnn Brothers sold this sa.me razor during t.he period"
1957- , at a retail price of 814. , and that Schwegmann s cost-prie8
Tor this razor was $12.86. :\11'. Bourne further testified: Schwegmann
carried the RemingtonR.ollectric Shaver identified as item B100"
C1850 * * * RETAIL $31. 50", shown on page 24 of CX 4; that

Schwegmann soJd this same razor at a retaiJprice of $19.93 dur"
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jug the period 1957- , and that. the cost t.o Schwegma,nll was $17.33.

1\11'. Bourne also testified concerning a. KOl'clco Razor 8ho\\11 on page
23 or ex 6 , identified as item "8B126 New Norelco Speedshaver
C1H7 ,. " *' RETAIL $24. 95". Mr. Bourne testified that: Schweg-

111ann ('.arried this same razor in stock during the period 1958-59 and
sold it to the retail trade at a price of S1:i.44; and Schwegmann s eost

on this razor was $12.86 each. :lIe. BonJ'e aJso testified that Schweg-
mann s soJd the GE portable mixer pictured on page 66 of CX 6
item " 8F467" , priced at "C1385 * * " RETAIL $19.95". Mr. Bourne
further te.stifled that Schwegmann sold this same mixer at a retail
price of $14.38 during the period 1958- , and that its cost on this

Inixer 1yaS $13. 07. Ir. Bourne also testified concerning Schweg-
mann s selling price of the GE Hotisserie Oven , item "SF480" , pic-
tured and priced on page 67 of CX 6 , at "C5230 " * " RETAIL
$89. , )1(1'. Bourne further testified as follows: Schwegmann sold
this san1€ oven during the period 1958-59; Selnregmann s cost on this
oven was 58. , and Scl1,vegmann s sold the O\ en at a retail price
of $64.70.
15. Employees from other retaiJ stores in DaJlas ,md New Or-

leans aIso testified concerning their stores ' costs and retail selling
prices of various articles of merchandise sold by their stores , which
n1'tic188 of merchttndise "ere identified as being comparable with
merchandise advertised and pictured in respondents' catalogs. The
testimony of eaeh of these wjtnesses will not be discusscn. in detail
because to do so , would unduly prolong the length of this decision.
The eddencc and testimony which have been det.ailed and discussed
above arc suffcient to indicate t.hat respondents

' "

coded" prices for
mel'chfl1c1ise which they h 1ve advertised and represented in the cat.
alogs and on radio 1nd television stations as being " wholesale
prices , are not, in fact, wholesale prices, but are in excess of the
wholesale prices for the particular merchandise ad\ ertised. Also

respondents ' use of the \,orcl " ret.ail" to dcsjg:1ate articles of mer-
chandise listed for sale in their catalogs constitutes a representation
to the public that these prices are the generally prevailing retail
prices for the ftl'ticles of merchandise in the trade area. or areris
whe,1'e the representation is made. Leeds TTa.'vel'WeaT , Inc. Docket
Ko. 8410 , July 20 , 1962 (61 F. C. 152J. See also, In the Matter of
Ba/timme Lgqqaqe Company, Docket No. 7(183 (1961) (58 F.

451J, 20G F. 608 (4th Cir., 1961) 17 5.&D. 251J. However, the

evidence shows that the prices aclvertised in respondents ' catalogs as
retair' prices for certa.in articles of merchandise are , in many in-

stances, in excess of the prices at which said merchandise is usually
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and regularly sold at retail in the Dallas , Texas , and New Orleans
Louisiana , trade areas, respectively. Furthermore, the difference be-
t\veen respondents ) advertised ;'

,,'

holesale ) and " retajP prices do not
represent savings from the pric.es at whieh sa.icl merchandise is
usually and customarily sold at retniI. Said stntements and repre
sentations , herein found, arc false and misleading, in violation of

Section 5 of the Federal Trade Commission Act.
16. Respondents urge , among other things, that they have not

distributed a.ny catalogs or other advertising outside the State 
Texas since 1959 , and that there is no proof in the record that re-
spondents used the term "wholesale ' wit.h respect to prices in their
eaJa.logs nfter 1958, when respondents entered into a Stipulation a.nd
Agreement \\-ith the Federal Trade Commission to cease and desist
from nsing the \\-ords '; wholesaJe

\ "

wholesaler \ or comparable ter-

minology in their advert.ising and cata.logs; that , since the execution
of this Stipulation and Agreement on Augnst 5 , 1058 , respondents
have complied in all respects with this agreement and have (1iscon-
tinned 11se and reference to the term "wholesale" or "-wholesaler
\yith respect to prices set forth in respOndE',Jlts ' catalogs and other
advertising, inc.uding radio and telex-ision broadcasts and , therefore
say respondents, there is a total absenc,e in the record of a,ny evi-
dence to support the c.harge that respondents falsely represented in
their catalogs and ,tdvertising that rnerchandise could be pl1rc1msed

from them at ;;wholesa1e ': prices. The Stipulation and Agreement
aboye referred to is in evidence a.3 CX 13A-
17. In answer to t.his contention , it is noted that the Stipu1rtion

and Agreement does not proscribe respondents: use of the terms
wholesale" or :; ,yholesaler :: in their catalogs or other advertising.

UncleI' the terms of the Stipulat.ion and Agreement , The Sessions
Company agreed to cease nnd desist from: (1) R.epresenting as t.he
retail 01' regular price of a.n article of merchandise any amount
which is in excess of the price at ,yhich such article was customarily
and regularly soleI at retail: (:2) Comparing its own coded seJJing
prices with fIlIoted ;'RetaiP' prices for artic1cs subject to a Federal
Excise Tax, withont dearly and conspicuously disclosing that such
tax is reflected in the btter price and that its eoded prlees are ex-
clusive of such tax; and (3) Using the unqualified term "gol(P or
a similar term to describe \yatchen,ses or related art.ides unl ss t.hey

are compose(l throughont of fine (24-T\:arat.) gold; etc. It is seen
therefore , that. re,sponc1ents llse of the \"\ords " \yholesaJe ' or ;( who1e-
saler was not the subject, of the, Stipll1ntion and Agreement entered
into in 1058. -\lso , even if it should be assumed as true , as responc1-
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ents contend , that they did discontinne (beginning with their 1959-
cataJog (CX 7)), referring to their coded sellng prices as "whoJe-
saJe" prices, this did not vaJidate the false representations as to
prices contained in their earHer catalogs and broadcasts (eX 1 , 2

, +

, 5 , 6 , and CX 14-19) or make them any the Icss faJse , misleading
and deceptive. Respondents may not , as in Argus Cameras, Inc.

Docket 6199 (51 F. e. 405), and Bell Hmvell 00. Docket 6729

(54 F. C. 108), successfuJJy contcnd that the complaint shouJd 
dismissed on the theory that respondents have voluntarily abandoned
the practices complained about and win not be resumed in the future
because respondents have not shown any unusual circumstances pres-
ent in this case which wouJd justify dismissal of the complaint.
18. Hespondents also argue that they discontinned the distribu-

tion of catalogs after CX 7 was distributed in 1959-60 because re-
sponrlents ' mail-order business had ceased to be profitabJe. AJthough
the evidence indicates that respondents ' volume of sales had begun
to decline in 1959 , nevertheless , respondents continued to issue a
catalog after ex 7 was issued in 1959-60. The evidence shows that
respondents issued a catalog (eX 71) for the period 1960-61. This
Ene of a.rgnment is unavailing. Bcsic1es the complaint is not directed
tovml'd respondent.s ' distribution of cataJogs. The complaint is di-
rected toward respondents ' false and deceptive representations as to
the priees or merchandise ad vertisecl in thejr catalogs and on radio
and television broadcasts.
19. Respondents also argue that the sales or The Sessions Com-

pany arc composed almost exclusively of "over- the-counter" sales
lnacle in Dallas find , therefore , its trRde area is Emited to the Dallas
trade area and does not include the New Orleans , Louisiana , trade
are,a: therefore , say respondents , the testimony or the employees of
t.he five Kew Orleans retail firms as to retail prices or merchandise
in the :\T ew Orleans trade area does not establish the customary and
usual retail prices of this merchandise, in the Danas trade area , where
The Sessions Company was doing business. This Ene or argument
ignores the facts established in the re,cord that over a period of years
t.he respondents have distributed a substantial number of their cat-
alo$!s outside tho State of Texas 80me presumably in the State

of Louisiana , and have made a substantial number of mail-order
sale.s of merchandise to customers located in New Orleans and other
tOW11S in the State of Louisiana. This merchandise "Was shipped by

The Sessions Company from its place of business in Danas to these
cnst,omers located in Louisiana. Even disregarding t.he testimony 
the employees of the New Orleans stores as to the regular retail
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prices of merchandise which prevailed in the New Orleans trade
area, there is stiJl an abundant amount of testimony from employees

of DaJlas stores with respect to the retail prices of some of the arti
cJes of merchandise advertised in r spondents' catalogs to establish
tbe aJlegations in the complaint that many of the prices of merchan-
dise advertised in respondents' catalogs were false and deceptive.

20. The respondents aJso argue that, despite respondents ' affrma-
tive representations in their catalogs as to the rctail price for an

article oT merchandise, such as "RETAIL $12.50", there is , in fact
no rcgular and usual retail price for ccrtain specified articJes of
merchandise Jisted in respondcnts' catalog for the DaJlas trading
area. This is an anomaJous argument. It is based on the testimon:J
by Mr. Cashion to the effect that specified articles of merchandise
Jisted in his company s catalog had no usual and regular retail sell-
ing prices in the Dallas trading area. Mr. Cashion gave this testi-
mony notwithstanding the Jisting in each of respondents ' catalogs
of a "retail" price for each article of merchandise, in addition to
the coded "w hoJesale" price. According to the testimony of Mr.

Cashion s partner, the individual respondent Hoyt M. Sessions (Par-
agraph 8 hereof), the "retail" priees listed in the catalog were either
the manufacturer s list price for the merchandise or the price at
which the articJe was seJling for by his competitors. If Mr. Cashion
testimony should be taken at face value, then it is clear that the

retail" prices listed in respondents ' catalogs Tor the specific articles
referred to by NIr. Cashion in his testimony are false and deceptive

because, according to Mr. Cashion, the specified articJe, as a matter
of fact, did not have any regular retail price. Additional conten-
tions are ma,de by respondents , but their merit does not warrant
further discussion.

21. The use by the respondents of the false and deceptive state-
ments and representations as found herein have had and now have
the capacity and tendcncy to misJead a substantial portion of the.

purchasing public into the erroneous and mistaken beJief that such
statements are truc and into the purchase of substantial quantities
of respondents ' merchandise because of said erroneous and mistaken
belief. As a result thereof , trade in commerce has been unfairly di-
verted to the respondents from their competitors and injury has

bee,n done to competition in commerce.
22. After the original cJosing of the reception of evidence herein

and , subsequent to the fiJing of proposed findings of fact, conclu-
sions of law and order by respective counsel , upon the motion of
counsel for respondents , the recoTd of this proceeding was reopened
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for the reception in evidence of a certified copy of the Adjudication
of Bankruptcy of The Sessions Company, o. 13K- 63- , before

Elmore IYhitehurst , Referee in Bankruptcy, United States District
Court for the orthcrn District of Texas, on January 30, 1963.

Since The Sessions Company is now an involuntary bankrupt , no
useful purpose wonld be served in issning an order against that

respondent. I-Iowever , an order will be directed toward the individual
respondents Hoyt I. Sessions aml K. 1\. (Kim) Cashion

, .

Tr. , who
the evidence shows , have at all times control1ccl and directed the
acts and practices of the involuntary bankrupt corporate respond-
ent. Pati-Port , Inc. , et al. v. 310 F. 2d 103 (7 8.&D. 639
(4th Cir. , 1960) 1-

CQ);CL1)SIQXS

The aforesaid acts and pract ices of respondents , as herein found
were Rnd are to the prejudice and injury of the public and of re-

spondents ' competitors and const.ituted , and now constitute unfair
and deceptive acts Rnd practices and unfair met11oc1s of competition

in commerce

, "

within the intent a.nd meaning of the Federal Trade
Commission Act.

ORDER

It is o'ile1'ed That the individual responelents Hoyt L Sessions
and K. )J. (Kim) Cashion

, .

Tr. , their agents , representatives and
employees , directly or through any corporate or other device, in
connection "ith the offering for sale , sale rmcl distribution of mer-
eha,nelise in commerce a.s "com1lerce ' is defined in the Federal

Trade Commission Act , do fortlnvith cease and desist from:
1. Representing, directly or by implication:

(a) Through the use of the ',ord ""holesale" or any
other 'word or ,yords of similar import, or in any other
manner, that any merchandise is offered for sale or sold
at wholesale prices unless the price at which it is offered

, in fact, the price at 'which sa.id merchandise is usuaI1y
and customari1y sold at wholesale, in the trade area or

areas in which the representat.ion is made.
(b) That flny flmOllnt is the ,vholesa,le priee of an article

of merchandise '\'hen sneh amount is in excess of the price
at "hieh said merehanc1ise is usually and c.nstol1mrily sold
at "holesale , in the trade a.rea in "hich the l'epresentrttion
is made.

(c.) That any amount is the usual and cllstomary retail
price of mcrchandise when such amount is in excess of the
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price at ,vhich such merchandise is usually and customarily
sold at retail in the trade area or areas where the repre-
sentations are made.

(d) That any saving is afforded in the purchase of mer-
chandise from the usual and customary retail price in the
trade area or areas in which the representation is 1nade
unless the price at which the merchandise is offered consti-
tutes a reduction from the price at which said 1nerchanc1ise

is usuaJJy and customa6Jy sold at retaiJ in the trade area
or areas where the representation is made.

2. ::fisreprcsenting, in any manner, the amount of savings
available to purchasers of respondents' mercha,ndise or the

amount by which the price of said merc11a,nelise has been reduced

from the price at which it is l1sunJJy and cl1stomariJy sold at.
retail in the trade a.rea or areas \"here the representations are
made.

It is further ordered That the complaint be, and the same hereby
, dismissed as to the corporat.e respondent The Sessions Company,

an involllntnry bankrupt.

DECISlOX OF THE COl\DIISSIOX AXD ORDER

COl\IPLIANCE

TO FILE REPOR'l' OF

This matter having been considered by the Commission pursuant
to its order of June 19, 1963, pJacing the case on its docket for

review , and the Commission having now determined that the initial
decision of the hearing examiner is adequate and makes an appro-
priate disposition of this proceeding;

It is ordered That t11e initial decision be, and it hereby is , adopted
as the decision of the Commission.

It is further ordered That the respondents Hoyt M. Sessions and

K. M. (Kim) Cashion , Jr. , shaH , within sixt.y (60) days after service
upon them of this order, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have eomplied "it.h the order to cease and desist contained in the
initial decision.
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IN TlnJ :MATTER OF

63 F.

UNIVERSAL INTERCHAKGE , IKC. , ET AL.

OIlDER, ETC., IN REGARD TO THE .ALLEGED VIOLATION OF 'fHE FEDERAL

TRA.DE COl\DfISSIO:N ACT

Docket 6938. Complaint , Nov. 1957-Decision , Aug. 19G3

Order requiring eigbt ('orpor::tions-with respective offces in Los Angeles , Chi-
cago, Dallas , Kew York , Boston , Seattle and Denver-jointly engaged in
se1lng advertising in tbe " S. Buyers Digest" , published by the first named
respollrlent , and other ad,el'tising media. and other servkes in connection
with the sale and purchase of farm and business properties , to cease-
soliciting and collecting substantial sums of money as fees for , the listing of
pr-operty for sale and advertisements therefor to be published in said bul-
letin-making false representations concerning clients' opportunities for
sales and profils , services afforded , affliates , snccess, refunds, terms , etc. , as
ill the order below set out.

COl\IPL.\I

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to belie\ e that the corporations
and individuals named in the caption hereof , hereinafter referred
to as respondents , have violated the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect

thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

PARAGRAPH 1. Universal Interchange, Inc., is a corporation or-

ganized , existing and doing business nnder and by virtue of the laws
of the State of CaJifornia, with its offce and principal p1ace of busi-
ness Jocated at 4477 IIoJJywood Boulevard , Los Angeles , California.
Respondent Theodore M. Bernardi , whose address is 114 East 32nd
Street, 1\ e York, New York, is president; respondent )1:aurice
Salomon , whose address is 8556 Trumbull Street , Skokie , Illinois , is

vice president , and respondent Paul 11. Guyer, whose address is
2412 N. Commonwealth , Los Angeles , CaJifornia, is secretary-treas-
urer of respondent corporation Universal Interchange, Inc. ; respond
ent ljnit.ed Interchange, Inc., of Illinois is a corporfttion organized
exist.ing a,nn doing business under and by virtue of the Jaws of
I1inois with its offce and prineipal pJace of business located at

1 )forth LfLSaJle Street , Chicago , IJlinois: respondent United Inter-
ehrmge. Inc. , of Texas is a corporation , organized , existinf( and do-
ing busine.ss under a.nd bv virtue of the laws of Texfts , with its offce
and principal place of business 10catccl at 4232 Hersche.l Avenue


