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ing for sale, or sale of the advertising of business or other prop-

erties, in commerce, as "commerce" is defined in the Federal 'It"ade
Commission Act, do forthwith cease and dcsist from representing,

directly or by implication , that:
1. Property sought to be advertised is underpriced ane! thc

asking price should be increased; and
2. Respondents maintain a list of prospective buyers of such

property.
It is further ordered TIUtt the aJlegations of the compJaint with

respect to representations 6 , 8, and g set forth hereinabove be and

hereby are dismissed.

COMJIlSSIOX AXD ORDER
COJIPLIANCE

This matter having been heard by the Commission upon respond-
ents tppenl from the initial decision and upon briefs in support
thereof and in opposition thercto; and

The Commission having determined that the hearing exal1iner
fidings and conclusions are fully substantiated on the record and
that the order contained in the initial decision is appropriate in
alJ respects to dispose of this matter:

It is ol'dered That rcspondents' appeal be, and :it hereby is
denied.

It is .hwthe1' onlel'ed That the hearing exa,miner\;; initial dec.ision

filed July i'\1 lnn:2 , be , a,nd it hereby is , adopted as the dee-151on of
the Commission.

It is fw,thel' ordered. \t n sponclents shall. \yithin sixty (60)

days nJtcl' service 11pon theul of this order. file \\"1th the Cmnmission
a report , ill wl'itillg, Sl'Jt illg forrh in detail llw manner 8.11(1 fOl'n

in which t.hey have eOlll)lied \vltll the order to cease and desist.

DECISION OF THE TO FILE REPORT OF

IN TilE l\IATTER OF

SXMUEL A. L\N ;1S TIUDIKG AS
SAM1JEL A. L\,,:\IS AXD CO. , ETC'

OHD:EH , OPINIOX ETC. , 11' REGARD TO THE ALLEGED VIOL..TlOX OF THE
:f'EDERAL TRADE C01'\l'-nSSIOX AND THE FeR PROIYGCTS LAIrELING ACTS

Docket 8264. Compl,aint , Dec. .'0 , 1960-Decision, .Au.g. 2, 1963

Oruel' requiring: one of tbe hugest e:sclusi,e retnil fur dealers in the Los Angeles
metropolitan area to cease vio1ating the Fur Prod1Hts Labeling Act by
advertisements in ne"- ';11apers wbich set forth earlier or com!w,rative prices
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without stating the time they were in effect and failed to set forth required
information, and failng to keep adequate records as a basis for pricing
claims.

CO)fPLAINT

Pursuant to the provisions of the FedcraJ Trade Commission
Act and thc Fur Products Labeling Act, and by virtue of the
authority vested in it by said Acts , the Federal Trade Commission
havin" reason to believe that SarnueJ A. Mannis, an individnaJ
tradh;g as Samuel A. ),fannis and Co. , and Furs by Mannis, herein.
after refcrred to as respondent, has violated the provisions of said
Acts and the Rules and ReguJations promuJgated under the Fur

Products Labeling Act, and it appearing to thc Commission that

a proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating :its charges in that respect a.s
foJJows:
P ARGHAPII 1. Samuel A. Itlannis is an individual trading as

Samuel A. Mannis and Co. and Furs by iannis, with his offce
and principal pb.ce of business located at 6340 HoJJywood Boule-
vard , HoJJywood, CaJifornia.

PAn. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952 , rcspondent Ims becn and is now
engagcd in the introduction into commerce and in the saJe , advertis-
ing, and ofIering for sale in commerce, and in the transport.ation
and distribution, in cornnlerce, of fur produots; and has sold
advertised, offered for saJe, transported and distributcd fur
products which have bcen made in whoJe or in part of fur which

had been shipped and received in commerce, as the terms "com-
merce

, "

fur" and "fur product" are defined in the Fur Products
Labeling Act.
PAn. 3. Certain of said fur products were misbrandcd in that

labeJs affxed thereto contained fictitious prices and misrepresented
the regular retail seJJing prices of such fur products in that the
priccs represcnted on such JabeJs as the regular priccs of the fur

products were in excess of the retail prices at which the respond-
ent usually and regularly sold such fur products in the recent

rcguJar coursc of his business , in vioJation of Section 4(1) of thc
Fur Products Labeling Act.

PAn. 4. Certain of said fur products were faJscJy and deceptiveJy
advertised in vioJation of the Fur Products LabeJing Act in that
respondent caused the dissemination in commerce, as " commerce
is defined in said Act, of certain newspaper adverti8ements C'on-
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cernillg said products

, "

which ,,,ere not in accordance with the
provisions of Section 5(a) of the said Act and the RuJes and

Regulations promulgated thereunder; fl.lld "hich ach crtisements
were intended to aiel , promote and assist, directly or indirectly,
in the sale and offering for sale of saiel fur products.

PAIL 5. Among and included in the a, clvertisements lS aforesaid
but not limited thereto , were advertisements of respondent \"hich
appeared in issues of the Los Angeles Times, a nelYspaper pub-
lished in the cit.y of Los Angeles, State of Ca1ifornia , a.nd having
a. wiele circulation in said State and ntl'iol1s other States of the
United States.

By means or said advertisements and others of similar import
and meaning not specifically referred to herein , respondent faJsely

and deceptively advert,jsed fur products in that said advertise-
ments:

(a) Representeel prices of fur products ftS having been reduced

from regular or usual prices "here the so-called regular or usual

prices \,ere in fact fictitious in that they \yere not the prices at

,,-

hich said merchandise "Tas usuaJly sold by respondent in the recent
regular course of business, in violation of Section 5 (a) (5) of the
Fur Products LabeJing Act and Ru1e 44(a) of said Rules and

Regulations.
(b) Setting forth earlier or former eomparative prices without

st.flting the time of the earlier or former eomparative prices in
violation of RuJe 44(b) of said Ru1es and ReguJations.

(c) Hepl'esents directly or by implication through such state-
ments as "Federal Trade C0111mission law states 'no fur nor fur
product shall be labeled , invoiced or advertised in any manner
"hich is false, misleading or deceptive in any respect'" that the
Itederal Trade Commission has approved the labeling, invoicing or
advertising of respondent when such is not the fact, in violation
of Section 5(a) (5) of the Fur Products Labe1ing Act..

(d) Contained information required undcr Section 5(a) of thc

Fur Products Labeling Act and the R.ule,s and Regulations pro-
mulgated thereunder "hich "as not set forth in type of equfll size
and conspicuousness and in close proximity "ith each other, in

vioJation of Itu1c 38 (a) of said RnJes and Itegnlations.
PAR. 6. In advertising fur products for sale as aforesaid re-

spondent used comparative prices , percentage sayings claims and
claims that prices "ere reduced from regular or usual prices. Re-
spondent in making such c1nims and representations failed to 1lfLin-
t.ain full and adequate records disclosing the f l,cts npon which such
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cbims and representations l'ere based in violation of Rule 44 (e)
of said Rules and Reguhltions.

PAR. 7. The aforesaid acts and practices of respondent, as herein
alleged , are in violation of the Fur Products Labeling A.ct and the
Rules a.nd Regulations promulgated thereunder and constitute un
fail' and deceptive acts and practices in commerce under the Fed-
end Trade Commission \ct.

Jb. John J. i1 eN ally, for the Commission.

31)'. Je'lome "TVeoer and Mr. Jer01ne ;.1/. Barn, Los Angeles
for respondent.

Calif.

INITL\L DECISIOX by LOREN H. LA"CGHLIN , IIEARIXG EXA)!IXER

October 31 , 1962

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products LabeJing Act , the Federal Trade Com-
mission, on December 30, 19GO , issued and subsequently served it.s
complaint in this proceeding upon respondent, charging hin1 with
certain violations of the Fur Products Labeling Act and certain
of the Rules and Regulations promulgated t.hereunder. Respondent
answered said complaint on February 10 , 1961 , in substance denying
a.ll material allegations of the complaint except t.hose perta.ining
to his name , trade names , business address , and his engagement in

cOlnmerce ' in the ;' fur" fwd "fur products " busine:3s , as the same
arc defined and covered by the Fur Products Labe.1ing Act.

The complaint charged three basic c1asscs of violations, com-
prising in all six separate , distinct and partieular types of alleged
violations by respondent of the Fur Procluets Labeling Act and
the Rules a.nd Heglllations promulgated t,hereUl1(1e.r. An of such
charges have been vigorollsly contested in t.his proceeding. In sub-
str-!lee they are,

1. ::Iisbranding by aff:sing to garments labels containing ficti-
tious prices and misrepresenting the samc as regular prices of the
fur prodncts so labeled:

2. False and deceptive advertising:
(a) by stating reductions ill prices from fictitious regular and

nsual prices;
(b) by setting forth earlier or C'omparatin, prices withol1t stat-

ing the time ihe same "-ere in effect;
(c) by representir g that the Federal Trade Commission had

apprm-ed rC'sponc1enfs labeling, invoic.ing or a.c1I' ertising practices;
and
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(d) by setting forth required items of related informeltion in
type not of equal size and conspicuousness, and not in close proxim-
ity to eelch other; elnd

3. Failing to maintain full and adequate records showing the

basis for stated comparative 1nd reduced prices , and savings claims.
In this initiaJ decision it is found and determined that respond-

ent has violated the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder, in each of the said six par-
6cll1ars charged in the complaint.
Hearings were held in Los AngeJes, CaJifornia, June 12 to 16

incJusive, and June 19, 1961. At the end of such hearings both
parties rested and the case was cJosed for the taking of evidence

subject to the right of celch of the pelrties to file motions thereelfter
to strike and reinstate certa,in evidence. Opposing contentions on
various matters ,vere presented by counsel from time- ta-time as
they arose during the hearings; hence, there was no request for oral
argume,nt. "\Vithin the times fixed therefor, counsel supporting the
complaint filed his motion to strike OIl September 15, 1901, and
respondent filed his motions to st.rike and to reinstate evidence on
September 20 , 1961. Answers to the said motions were fiJed by
each of the parties , respectiveJy, on September 29 and October 13
1961. The hearing examiner, on October 23 , 1961, by order, con-
firmed all rulings Te1nting to evidence theretofore made on the
record , and denied the several sa,id motions of the parties without
prejudice to their future presentation in connection with counsers

propose" findings.
Numerous proposed findings of fact, conc.nsions of Jaw and a

proposed order were duJy submitted by each of the parties, on
February 1 , 1962. Connsel have extensively analyzed t.he evidence
but only counsel supporting the compbint has cited and discussed
various Commission and judicial decisions pertinent to the evidence.
All proposed findings which are not herein adopted, either ex-
pressly or in substance and effect, are hereby rejected; aU ruJings
heretofore made in this proceeding are hereby confirmed: and any
pending motions or objec6ons not heretofore expressly granted

denied, or ovcrruled elre hereby denied or overruled.
The hearing examiner has carefuUy and fu11y reviewed the whole

record , t.aldng into consideration his observation of the appearance
conduct , and demeanor of t.he witnesses. A1l arguments, proposals
elnc1 briefs of counsel have been thoroughJy examined elnd c1uJy
considered in the light of the entire record. Upon the 1Vhole record
the hearing examiner finds gellemlly that counsel supporting the
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complaint has fully sustained the burden of proof incumbent upon
him , and has established by reliable, probative and substantial evi-
dence and the fair and reasonable inferences drawn therefrom, all

of the material allegations of the complaint upon each of the
several charges therein set forth. Upon the whole record, the
hearing examiner therefore makes the following:

FI:'DINGS OF FACT

In GeneraJ

None of the facts found hcrein are in substantial dispute. Counsel
are in fundamental disagreement, however, as to whether the estab-
lished facts constitute proof of any of the charges of the compJaint
since counseJ differ basically as to the inferences to be drawn from
undisputed facts , and also as to the meaning of the law to be
appJied to such facts.

The evidence consists of the testimony of five witnesses, and 39

exhibits , as we11 as certain stipulated facts. .While six witnesses
testified , one of them gave no evidence of a.ny value. This witness
Edgar Gevirtz, a friendJy competitor of respondent , lmew nothing
of the faets invoJved herein. He attended the hearing under sub-
poena duces tecum issued at the mquest of counsel supporting the
complaint, and was definiteJy an umviling witness. When it clearly
appeared that he had been ca11ed only to give expert opinion
testimony on wholesale fur markets and prices, the witness was
informed by the hearing examiner oihis privilege of election to

testify or not to testify as an expert witness and his right to
receive adequate agreed compensation therefor, he respeetfu11y
declined to testify and was excused. A11 other witnesses were per-
mitted to be extensiveJy examined and cross-examined.

Approximately three-fourths of the testimony consists of that given
by two witnesscs1 namely, the respondent, both as an adverse wit-
ness ca11ed by the Commission and Jater on his own behalf, and
Kcrper G. Propert for the Commission. Propert was an experienced
investiga,tor in what was the Commission s Division of Wool,

Furs and Flammable Fabrics. since redesignated as its Bureau of
TextiJes and Furs. He conducted the investigation out of which
this proceeding has arisen. This investigation was extensive, and

consumed about a. 4-week period from about August 23 through

September 19 , 1960. Propert was an exceedingly fair witness. On
hjs long cross-examination over strong objections he was permitted
albeit reludantJy, to give a number of opinions. He was the expert
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called by the Commission , and respondent I,as entitled to full and
fair cross-examination. Propert., however, \Tas admittedly not an
attorney at law (R.. 432), and many of his ans"-ers were, either
based, at least partially, upon legal conclusions, or upon limited
hypotheses of facts. Insofa.r as his ansy,crs are inconsistent with

findings made and conclusions c1ra;\,ll herein : thl'Y are rejected.
The Commission also presenteel the testimony of IIarolc1 Shepard

connected with A. I. Lipsey, Incorporated , a \yholcsale fur concern
which "as one of respondent s suppliers , ,,110 produced records of
his firm l'c1ating to his "wholesale price oiIers to respondent and
various ot,her retai1er.:; ancl Alfred A. '\Yeiss, the. general manager
of respondent's fur store, \yho testified yery briefly respecting the
use by employees of coded prices on garment tags. Respondent

caJJed Abraham Shafran , of Ialvin & Shafran , Inc. , another ,, hole
sale furrier and supplier of respondent, "ho testified concerning
fur sales made to respondent. Counsel supporting the complaint
lias not permitted to impefwh or contradict this \\itness, or cr085-

exa,mine by inquiring concerning a consent o1'ler aga.inst his firrn
and himself and other oiEcel's, Docket 7307 Jlal'/..in 

&; 

Shaf?'
Inc. , et. al. (1958), 55 F. C. 1785 , because l espondcnts in such
matters admit no yiola.tion of law (n.. 513- 515).

Of tl1B 39 exhibits, 31 '\ere those of the Commission, and eight
",yere those of respondent. :Numerous exhibits identified by counsel
supporting the complaint either ,yere not subsequently offered in
evidence , if received

, "-

ere later \yithc1r:nn1 because all of these

va.rious exhibits \yere stipulated either to be duplicates of or sub-
stantially exemplified by other exhibits alrenc1y in evidence. The
Commission s exh1bits consist of f1 number of respondent' s ne\\8-
paper ad Fertise,ments; certain of his invoices: val'ions fur gannent
labels of respondent , or true copies thereof: and a number of
tabulations made from , or based upon, data found in respondent's

labels and stockbook, by the Commission s representative PropeTt

assisted to some extent by Echdn II. Anderson. also an experienced
investigator. Respondenfs exhibits consist of numerous invoices
and reJatec1 tabllbtions and copies of certain sheets from the stock
recorel book of said :\Ial"in & Shafran, Inc.

:Ko complaining retail customer of respOnc1eJlt testified c1nrinp:

this proceeding to having been deceived or !nisled by any of re-
sponc1enfs advert.isements or labels. The quality, genns or origin

of responc1cnfs furs rHe not in question herein. Several of the charges
of the comp1a.int depend 11pon the fair inferences to be dra"-

from the tabulatiolls and averages made by Propert. from his 1n-
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spection of respondent's labels and stock record book. iany of the

respondent' s g;1rllents advertised by their respective stock nnmbers
had been sold and their labels were gone before the invcstigation
commenced , and respondent had utterly failed to keep any rccord
of his actual pre-sale prices. For these as well as for other reasons

no direct and precise comparison of respondent s advertised prices
with the prices at which he actuaJJy labeled or soJd such garments
could be made. These matters are hereinafter mOTe fuJJy set forth

in connection with the particuJar charges to which they relate.
The foJJowing undisputed facts pertain to the general back-

ground upon which the several specific charges arc based:
Samuel A, Mannis is an individual trading as Samuel A. :Mannis

and Co. and Furs By Mannis, with his office and principal place
of business located at 6340 HoJJywood Boulevard , Hollywood, in

Los Angeles , California. He is an experienced retaiJer of furs , deal-
ing directly with the consuming public, and is one of the largest
if not the largest, of the exclusive retail fur clctJers in the Los
Angeles metropolitan area. He most frequently advertises himself
as operating "An1erica s Largest, :Most Beautiful Fur Salon J"

Subsequent to the effective date of the Fur Products Labeling
Act on August 9, 1952 , respondent, in the course of his said busi-
ness, has been for some years past, and is now , engaged in the
introduct.ion into commerce and in the sale , advertising and distribu-
tion in comnlerce , of fur products; and has sold, advertised, offered
for sale, transpmted and distributed fur products which have been

made in whoJe or in part of fur which had been shipped and received
in commerce, as the terms "commerce , "fur," and "fur product"
are defined in the Fur Products Labeling Act.

Respondent, in the conrse of his said business, has also caused
the dissemination in commerce, as "cormerce" is defined in said
Act, of a substantiaJ number of newspaper advertisements con-
cerning his fur products. Such advertisements were intended to
and did , aid , promote and assist, directly or indirectly, in the saJe
a.nd offering for sale of said fur products. The advertisements in
evidence or referred to herein appeared for some nine months , dur-
ing the months of February through early December, 1960, in
various and numerous issues of the Los Angeles Times, the Los
Angeles Examiner and the Los Angele,s I-Ie.ralc1-Express, all such
newspapers being pubJished in the city of Los Angeles, State of
CaJifornia , and each having a large a.nc1 wide circulation in said
State and various other States of the united States. The respondent
rdso ran some special sale advertisements c1udl1g fareh 1060
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two newspapers published in Las Vegas, Nevada, which wcre
disseminated in commerce. From these many advertisements and
respondent' s own testimony, it is established that he engages several
times each week in va.rious types of special bargain fur sales.
Respondent claims, hOYfCVer , that much of his business comes from
regular established trade, independent of sales advertisements,
and that he advertises primarily t.o be eompetitivc and to keep his
name before the public.

In the operation of his busine.ss )J annis , as sale owner, actively
exercises general executive control , particularly over the buying
of fur products and the fixing of prices. He employs, a.s his general
manager, the aforementioned Alfred 1Y eiss and his assistant , but
no relation to him, Gilbert \Veiss, \\ho is respondent's son- in-law;
Sidney St.evens as his sales mfLl1ilger ancl assista,nt buyer; and a
number oT retn.il sales clerks.

Before passing to the evide,nce relating to the six particular

charge,s of the compJnint certain basic and \'e11- settled legal prin-
eipIcs applicable to the case in genera.l must be stated. In view
of the widespread abuse of public confidence long existing in the

fur blisiness , the purpose of Congress in en lcting the Fur Products
Labeling Act was to make its provisions specific for the protection
of the retail cllstomCl', the llltimate cOnSl1HWl' C. v. Jlwnr1el
BmtlleTS , Inc. (1959), 359 U.S. 388-389 rG S.&D. 557, 5Gll The
Act must be interpreted hospitably with that end in vien- (id.
389). This decision is followed in a prior cftse against respondent
here, 111(/.111118 C. (C.A. 9. 1861) :!8B F. 2c1 774 777 7 S.8:D.
2H, 2171, where it "'as aJso held that the Act " places an affrmative
burdm1 on l fur seller to state t.he tTuth respect.ing his furs offered
for saJe" (id. 777), The detailed RuJes promulgated by the Com-
mission pnrSU lnt to the Act h8-v( , bcen validl ;((loptcc1 (H ()ii n(j
001' porotinn v. O, (C.A. 2 1061) 290 F. 2d 803 , 807) r7 ,,,
lOG, 1101. COllgress did not provide tIw Fec1era.1 Trade Com-
mission \\ith the flexibility and latit.ude it hf;S in t.he e,nforcement
of 5 of the Federal Trade Com. mission Act (Gi1nDel B1'othe1's, etc.

C. Docket 7888 (Fehnwrv 23, 1962) r60 F. 3!5GJ. rniYe

10 of mimeog-raphp/l copy of opinion). This CRse holds that. ft
single advertisement was suflcie,nt to sustain a cease-and- rlesist
order when respondent had theretofore broken faith with the Com-
mission (rmrrr-. 8-10). The CnJlmic: ion had hel(1 in 8(/1:,1111' 7 A.

3/anni.,.. el,''' (18GO), 56 P. C. Si38 lit pfLo,"E'. 855. tllat, eV('11 tpc111' ral
viobtions of the, A ct and Rules should be prohibiter1. nno :is order
was snstained in Jf(!mn:is v. 5l1wn. 293 F. 2\1 fit p::
776 777 r7 S,&D. 216-217). Chim, mode bv respondents in other
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cases that vioJations of the Act and Rules, as found by the Com-
mission , wore technical and trivial, also have been repeatedly re-
jected by the Courts. See Mandel Brothers , Inc. v. C. (C.A. 7
1858) 254 F. 2d 18 , 21 (6 S. & D. 388 , 381J; and Hoving Oorporation
etc. v. , supra 280 F. 2d at pages 805-806 (7 S.&D. 108-109J.

Of the six separate charges of the complaint hereinafter enumer-

ated , each of two stands indepcndently upon inspection of the ad-
vertiscmcnts on which it is based: mlmely, charge 2 (c), that of
represent.ing that the Commission has approved respondent's various
practices, and charge 2 (d), that or failing to set forth rcquired
items of related information in type of equal size and eonspi('uos
ness and in cJose proximity to each other. Charge 3 , that respondent
failed to maintain full and adequate records, is in substantial meas-
ure the basis for each of the remrtjning three charges, charge 1

misbr Lnoing by affxing labels conta.ining fictitious prices, charge
2 (a), the advcrtising of fict.itious prices; and charge 2 (b), the
failure to set forth the time when earlier 01' comparative prices
were ln effect. The charges will be determined in the foregoing
order.

Findings and Conclusions as to Charge 2 (c) That Respondent's Adve.r-
tising Represents Commission Approval of H:i Practiees

It is ch rged in paragraph 5 (c) of the complaint that respondent
has faJsely and deceptively represented in his advertising, directJy
or by implieation, that his In,beling, invoicing, or advertising has
been approved by the Federal Trade Commission. It is c.ontended
that this vioJ tes 5(a) (5) of the Fur Products L,.hcling ,"-ct. In tl\e
midst of a mass of various sales propaganda with reference to his
standing in the fur business and to the prices and qua.lity of his
fur products, respondent l1ft.S inserted an emphasized block, or

C. box," as respondent refers to jt, (R.. 13), in each of nu-
merons separate newspaper advertisements (Examples: ex 7-
Los Angeles Tinles) April 2 , 1960 , ex Los Angeles Times

June 20 , 1960; and ex 11- , Los Angeles Times, July 5, 1950).
Following the words "Read TIle Fa.cts ' in large ) bolcTfacc typG , the
"box" appears in snch ads:

EEDER L TR\DI cO:Ul\TISSION I AW STATES " NO FURS ::OR FUR PRCJD"ICTS

SHALL BE LAJmLED, IXVOIGED on AD\7i.HT1SED IN AKY MANNER
,VH1CH )8 FALSE , ::IISLEADING OR DECEPTH"' IN ANY RESPECT

That other identified advertisements of respondent contained this
sbtt.ement \'RS stipulated on the record , a.nd such exhibits with-

drawn or not offered (page 13).
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Counsel supporting the complaint contends that basicaUy the ad-

vertisements speak for themselves; and further contends that their

impropriety should be adjudged particularly because respondent
already had been prohibited by the Commission from misbranding
his fur products and from falsely and deceptively invoicing and
advertising such products in Docket 706:3 Swnuel A. 31a1?;r1,is) etc.

in "Which matter the Commission had then only recently issued its
final order 10 cease and desist on February 9 , 1960 Co6 F. C. 8:33J.

This proceeding was , at the respective times of the publication of
said advertisements , in process of appeaJ to the Court of AppeaJs
of the Kinth Circuit, which Court Jater, on August 28, 1961 C7

&D. 214), denied the appeal and affrmed the Commission s order
in aU respects (Mannis , 8Upl').

-Cpon reading the said advertisemcnts in full context, it must be
concluded thcrefroIll that the inclusion of this broad: although

legal1y correct, statement of law in the context of respondcnfs
advertising implies full and general sanction , endorsement and

approval by the Commission of respondent's labeling, invoicing

and pricing practices , including any and all such matters which
are set forth or referred to in the advertisements themselves. Such
use of statutory language falls TVithin the ambit of an exceedingly
audacious , unfair , lllisleac1ing and highly improper practice. "'Vhile

the statement by itself , as to the law , is c.orrect, its inclusion in the
midst of responc1enfs advertising matter could have no other pur-
pose than to mislead the buying public into believing that re-
spondent' s advertising c.laims and other practices had been ap-
proved by the Federal Trade Commission Lecause. they were in full
compliance with the law; and therefore such inclusion would be
unfair competition. This statement in that context certainly has

the capacity so to misle,acl the public and to be unfair to competitors.
An analogous situation involving unwarranted and improper use

of judicial orders in promotional statements an endorsements or
vindications of challenged activities of a respondent met with strong
condemnation by this Commission iu Docket 6962 jJlytinqer &

Ca88ebeTry, Inc. , et ((I. (Sept. 28 , 1960) fm F. C. 717J mimeo-

Ta.phecl copy of opinion , pages 4-8. See also Doc.ket 7844 Pi011eM'

111c. (1960) C57 F. C. 552J, prohibiting any statements to the
effect that the Commission had approyed that respondent's battery
product by dismissing its earlier complaint against respondent in
Docket 6190, 52 F. C. 1851 (1956). WhiJe not referring to it in
his proposed findings , during the trial c.ounsel upporting the com-

plaint also cited the Commission s Rule 46, and contended it was
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the basic controJJing authority on this point. This Rule provides

as fol1ows:
Xo representation 1101' suggestion that a fur or fur product is guaranteed

under tbe Act by the GOyerllment , 01' any branch thereof , shall be made in the
labeling, invoicing or advertising in cOllleCUOl.l thcre\vitl1.

Since this charge is not based upon an alleged violation of said
Rule, a conclusion premised thereon ,vould be prejlldical1y erro-
neous, and therefore snch contention is disregarded hen-in.

R.espondent' s counsel jested about this charge during the hearings
to the effect that respondent should be commended by the Commis-
sion for advising the general public, entirely at respondcnfs ex-

pense, that " the Federal Government ':: * * is actually interested
in their weJfare" (R. 26). EvidentJy realizing the real effect of
such representation , ho"eve1', such counsel , apparently more seri-
ously, contends that S 5(a) (5) of the Fur Products Labeling Act
must be narrowly construed as prohibiting false and deceptive state-
ments about the fur product itself, and hence the language here
under attack estabJishes no violation of such Act. The said statutory
provision , however , clearly states (insofar as material to this point):

For the purposes of this Act, a fur product or fur shall be consiuered to be

falsely or deceptively arlverti.sed if any ndYertisement * '" * contains any form
of misrepresentation or deception, directly or by implication , witb respect to
such fur product or fur.
This provision has been repeatedly held to cover false ;ltlvp.rt-ising
of prices or "any form of misrepresentation , as the statute so

pJainly says , See De Gorter v. C. (C.A. 0 , 1057), 244 F. 2d
270, 276-270 (6 S.&D. 310, 317-321J; and Mamlel Brothers, Inc.
v. C. (C.A. 77, 1D,18), 2:H F. 2d 18 , 20-21 (6 S. D. 388 , 300-
3m).

Respondent' s counsel further urges that no independent ,dtnes-
ses have been called to interpret the a,dvcrtising stateme,nt in CJues-
tion to convey the meaning t.hat counsel supporting the complaint
contends it docs. For nearly twenty yellrs it has been nniformJy
held in numerous decisions that the Commission 11ee(l not sample
public opinion to interpret advertising, but. may determine from
its own experience t.he meaning and probable effect of nr1vertising
statements upon the public mind. See iresk Jnrlu8trie8 Inc. 

C. A. 7, 1060), 278 F. 2d 337 , 34. :342 (al,d cases cited) C6

&D. 727, 732-704j, cut. den. (lOGO) 36* U.S. 883 Respon(1ent s own
similar contention to like effect in JI anni3 Y. , 8UjJlYt ; 203 F. 2d

777 , was rejected.
It is urged, in essenCi?" by connse1 support.ing the complaint that

since the Commission s order in the prior case against re,spond-
ent had just been issued and the appeaJ to the Ninth Chcuit was
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then pending, when these advertisements were published, this in-

creases the impropriety and culpability of respondent QS to this
charge. 'While no encomium for good taste or respect for the Jaw
is due respondent for his use of this language in his said advertis.
ing, his motive and intent arc immaterial in this type of proce-eding,
and no penalty is assessable therefor.
'Vhile respondent's counsel claims that this type of advertising

is no longer being used (R. 135), there is neither any admission

that such practice is unlawful , nor any evidence nor assurance that
respondent has clefmitely and permanentJy abandoned this type of
represe,ntation in his advertising. It is therefore determined and
concluded that in the context of these said advertisements, the 11se

of the above-quoted language is false , misleading, and cleceitful
and vioJative of :; 5(a) (5) of the Fur Products LabeJing Act.

Findings and Conclusions As To Charge 2 (d) That
Respondent 1-Ins Failed in I-lis Advertising Properly
to Print and Associate ReJated Required Items of

Information

It is charged in paragraph 5 (d) of the complaint that certain
types of required information eonta.ined in rcsponclenes advertise-
ments \'e1'8 not set forth in type of equal size and conspicuousness

and in close proximity with each other, in violation of Rule 38(a)
of the Rules and Regulations promulgated under S 5(a) of the

Fur Products Labeling Act.

Rule 38 (a), insofar as material to this c.hfL1'ge, proyides:

In advertising furs or fur products , all parts of the required information shall
be stated in close proximity with each otber and, if printed, in legible and

conspicuous type of equal size.

'" .. * 

or shall .. .. ,. (nonrequired) information or representation be set forth
or u"ed in such manner as to interfere with the required information.

The evidence pertaining to this charge consists of stat.ements
made in several of respondent's advertisements , Commission s Ex-

hibits 4 , 9 and 25 , appearing in several Los Angeles newspapers of
large national circulation. These were stipulated to e:xemp1ify
numerous other like advertisements (R. 9, 14). In Commission
Exhibit 4 there appeal's a page- lengt.h, 3-column ad published in
the HeraJc1-Express on February 17 , 1960. It sets forth near its
beginning a list of furs only generally described in eight classes as

fol!o\\-

*Studio Rentals!
*Winclow Display Fm.s! "'Sample Furs! "'Trade-Ins!
"Also Fashion Show Fnr" "Unclaimed Layaways!

"'FnclfJirued Storage! *Repossessions!
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TIlis Jist appears in boldface type of approximateJy 48-point size
and is foJJowed by six inches of other matter, incJuding much of
nonrequired character. Then appears "*Used Second I-Iand Furs
in boJdface type of approximately 12-point size. The type-size ratio
of the fur description to that of the widely scparated and purport-
edJy rcJated footnote is about 4- to- , and is peT 8e vioJative of

Rule 38(a).
Commission s Exhibits 9 and 25 are substantial1y identical ads

appearing respectively in the Times of July 8, 1960, and the

Examiner of July 11 , 1960. 'lhe,y are two-colurrm ads , one column
full-page length and the other about one-haJf page length. The
ad at the top states in large, varJTing size , boldface capital letters:

NUAL CLEAIL\KCE OF STUDIO RENTAL FURS.
Following some seven inches of other Inatter, on the lower third of
such ads appears: "This Is A Partial Listing! See Them All !
fol1owed by a list of 19 specific furs and their prices, an asterisk

following each price. This list is printcd in standard 12-point type
the prices in boldface type of the same size. Then comes three
linear inches of nonrequired information in various large boldface
types, and at the extreme bottom of the ad, in miniscule type
appears

, "

Used Second Hand Fur.

" '

What may have been intended
to be an asterisk apparentJy printed only as a dot, due to the very
small type used. The type-size ratio of the listed furs and their
prices to that of the separated and purportedly reJated footnote is
definiteJy vioJative of Rule 38 (a), particuJarJy as the said footnote
is not in conspicuous type. A footnote or marginal note , by its
very nature , can seldom be in close proximity to the textual matter
to which it relates; is confusing and deceptive to the unskilled
reader; and under Rule 38 (a), shouJd never be nsed in the ad-

vertising of furs and fur products.

That fur products are used or second hand is information that
is required to be stated in advertising, both by 2 5(a) (2) of the
Fur Products Labeling Act and by Rules 21 and 23 thereunder.
It is contended and testified to , in substance, however, hy respondent
(R. 101 , 102 and 105) that while some of the above-described furs
would certainJy be second hand, others , such as "uncJaimcd lay-
a-nays

" "

window display furs" and "sample furs " IVould be new
and that fashion-show furs might be considered as either nelv or
used. Since all tbese classes of furs listed , referred to in the fore-

going 8-uvertisements , \Tere designated as used or second-hand furs
by respondent himself , the onJy question involved here is his failure
so to indicate, in type the same in size and conspicllOusnc , and in
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close proxirnity to the furs named or listed, in accorchnce ,-.ith

Rule 3S(a.). It is immaterial 1;yhethel' sueh f tilure ,YQuld c1CCC1Y8

the general public , since the Rule is so specific as to permit no
vanance.

Jt is obvious from eyen a casual exa.mination of the ad-: here
in qnestion that they do not conform to R.ule 38 (t1,). The footnote
language in all of these ads , stating that the furs foT' sale fl1'C 11s\:(1

or second hanel , is definitely not in the same Si7.8 type, Jior cqllnJly

conspicuous as, nor in close proximity to, the description of the
furs advertised. Each flc1 speaks for itself , ancl ne8(ls only analysis
in the light of the Hule. Hence it is determined antI condnc1ec1 that
respondent has violated Eule 38(a) of tl1e Rules fincl Rcguhtions
promulgated under 3(n) of the Fur Proancts La.beling c\.ct:

Findings ancl Conclusions As To Charge 3
That I:csponc1e,nt lIas Fai1ed To :JIaint8il1

FuJJ And Adequate Records

It is charged in paragraph 6 of the comp1aint that respondent
in violation of Rule 4-:(8), failed to ma.intn:in full ancl adequate
records disclosing the facts upon which his claims rmd reprCi3entfl-

tions as to comparati,'e prices , percentage savings , ancl l'cclnctiollS

from regular or usua.l prices ,,,ere based. This rule provides:
Persons making pricing claims or representations of the types

"' '" '" 

au.Yertise-

ments "witll comparatiye prices and perccntage claims except OD tbe basis of
cnrrent market '\allles or unless tbe time of .such compared price is giyen J '" '" *
)-ball maintain full alJd Hdequate records disclosing the facts upon wbich such
claims or representations are based.

It is now wen established that furriers mnst , uncleI' Rule 44(e)
keep such records as "ill be '; ll aid to the Commission in investigat-
ing a,nd determining if false or deceptive advertising claims have
been ma, " and shall " indicate the facts on "hich tl1e:v made their
claim so that the Commission can c1etennine the pl'opriety of 1nak-
ing sneh a claim on those facts (jlJoTton : Inc. v. e. (C.A. 1,
lU61), :;86 F. :;dloS , Hi')- Hic! fi S.&D. G , 1:;- 13l followed in ;/iI)el
jii' oi hei' eic.. Federal Trade Commji3 jon Dockcti8SS (FelJll1t-:ry :2;).
186:2) 1:(jO F. C. 30DJ, mimeographed Cornm ssi()n opinion

)):

The evidcnce he1'e.1n is clear that the respondent has not main-
tained any record whatsoever of the prices :1t Iyhich he :formerly
sold the furs he had ach-ertis8cl on 11umerous occasions aL reduced
pricet:. The Conllnission s representative, Propert, although given

lull cooperation by the respondent, upon c.arcful checking of l'
sponclent s business records and diligent sean:h over t period of

some ten or twelve clays , for a total of from 30 to 60 honl's: in re-
spondent.' s place of business (R. 4:;9), could find no records of



SAMUEL A. ::IA NIS AND CO" ETC. 389

374 Inital Dedslon

prices to sustain the pricing claims made by respondent in his
various advertisements in evidence here , except as to one special

lmrchase of furs 11a,de in ew York (R. 330-332, 336, 359). Re-

spondenfs records consisted of f1 stoc.k record book , purchase in-
voiees, and eenain entries as to east of furs as set by respondent
after their purchase. Each fur product as identified by a sl)ecific
item number which \yas to be found in the inyoiee file. 'Yhile labels
and tags showing the al1eged eurrent prices of g 1rments then in
stock ,-vere attached thereto, these are not records of permanent
cha.racter required by the Rule. Respondent repeate.dly admitted
and even glorified his position , that he ,yas not required to , and did
not , keep any permanent record of his actual past or currently set
selJing prices (R 125-131 , 141-143 , 744-751). He particll1arly testi-
fied that he had once considered setting d(J''ill his retail prices , but
had decided against doing so, as his inflated retail prices ""ould
look a little ridiculons : because they " \,ould be strictly fictitious
to begin ,,,ith:: (R. 93). 1-Ie relied , 110\yever, on several things which
he cJaimed were sutrcient to justify his a.dvertising ""as" ancl
no\\" selling prices and the like. Among these ""ere his alleged
general knowledge of the fur bl1siness , the cost to him of the gar-
ments , his specific recolJection of the items which he had sold , his

ability to go to the racks where garments 'were hung and identify
the price from the tag affxed thereto, his usual selling prices , and
the formula on which he set up his prices , based upon his costs.
These matters of personal skill and memory on the part of re
spondent or any of his employecs do not comprise records in any

scnse. Adequate and appropriate records, by their very nature
cannot be kept in one s memor:y, 'where they are not accessible to
inspection as provided in said Hule.

The Commission , in determining whether a violation has occurred
cannot be expected to rely upon the vagaries and faulty recollection
of any furrier , unsupported by permanent \yritten records. R.e-
spondenfs claims that he kept the eviclence as to the "cost" of
garments and that his prices \\"ere established on a fixed formllh
of "cosU: are irreJen1.nt. The cvidence 8hmy:; he actually h \'d no
regular fixed formula, but raised or lowered priees acconling to

his then judgnwnt of the current m8xket value of each gnl'ncnt.
Ho\Yevcr liberally construed : the Commission s said J- ulc requires

that fl, fnrTier must . keep such records as are needed to disclose
the truth or falsity of the pricing representations made . That

the maintena.nce of such records would be llnduly bunle,nsomp": as

claimed by respondent, is wholly irrc1cnmt to the refJlliremcnts of
Rule H (e) (Gimbel B1'theTs, sup?'aJ.

7S0-Q1S--C9--
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It is therefore determined and concJuded that respondent has

failed to maintain fuJJ and adequate records discJosing the facts
upon which his claims and rcpresenta60ns as to comparative prices
his percentage-savings claims, and his representations as to reduc-

tions from regular or usual prices were based, and is therefore in

vioJation of RuJe 44 (e) of the Rules and ReguJations promulgated
under the Fur Products Labeling Act.

:Findings and Conclusions As To Charge 1, That
Respondent :\fisbranded His Fur Garments By

Attaching LabeJs Bearing Fictitious Prices
It is charged in paragraph 3 of the complaint that certain of

respondent' s fur products were misbranded in that JabeJs affxed
thereto contained fictitious prices, and misrepresented the regular
retaiJ se11ng prices of such fur products by setting forth purported
regular prices higher than the retail prices at which respondent
in the recent regular course of his business, had usually and reg-

ular1y sold such fUT products, in violation of S 4 (1) of the Fur

Products Labeling Act.
Said 4(1) of the Act provides:

$ '" '" a fur product shall be considered ta be rnisbranded- (1) if it is falsely 

deceptively labeled or aLtJenrise falsely or deceptively identified , or if the label
c01Jtains any form of misrepresentation or deception , directly or by implication
with respect to such fur pl'oclm:t * " "'

Since respondent had maintained no records whatsoever of any
of his actual selling prices , Propert, the Commission s investigator
mn.de an extensive analysis of such data as he could find, and

propared therefrom a series of tabulations (OKs 18 through 24)
made up from the pricing and code data found on the labels of
some 288 fur prouucts which were in respondent' s stock at the time
of the investigation. He also made copies of exemplary labels or
tags attached to garments in respondent's then current stock (CX
16 series). These pricing studies show that the prices on respond-
ent' s garment labels or tags are generally 15% higher than the actual
se.lling prices , which were frequently a.rrived at after negotiations
with customers.

The yellmv tags described 1.he genus, origin , item numer and
type of garment , as well as its alleged current selling price. This
yas the tag the customer could see and read. A green ticket or
tag, also a.ttached to such garment, contained a coded price for the
information of the salesman, and a cost indication keyed to re-
spondent' s stock recorcl book , nbollt ,,,hich the saleSHlftn was not
permitted to know. anything. ",Vhile. the record js cleaT that the
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salesmen could not, and did not, know the cost of the garment to
respondent, and were not permitted to reduce the price of any gar-
ment unless espec-ally authorized to do so after conference with

re,spondent or one of his executives, and that such reduction in

price to effect a sale took place only on certain occasions , neverthe
Jess such fictitious pricing pmctice faJJs wit1,iu the judicial con-
demnation enunciated in De Gorter, et al. v. (C.A. 9 , 1957),

244 F. 2d 270 , 281 (6 S. & D. 310, 323J.

On each garment there were three prices: a ticketed top price written in dollars
and cents , fixed arbitrarily by the '" * '" (furriersJ * '" "' . 1'0 guide the sales person
two additional prices , in code, ,yere placed upon the tag at either of which the
fur could be sold , the percentage .of the sales person s commission depending on
tlJe price secured. The ticketed price was merely a ba;gaining price, of the type
which characterizes oriental huckstering,

'" '" 

As already appears , the ticketeu. price was merely the highest price that the
* .. (: (furriersJ * '* '" had placed all the garment, which , when reduced by the
::a1f'S person to the coded prices led the customer to believe he was "picking up
a bargain whirl1, in reality he was not.

Such practice has most recently been held iJega! by the Commis-
sion in Docket 84'6 Edgar GeviJ'tz , etc. July 17 , 1962 (61 F.
74J. (Gevirtz is the reluctant expcrt witness called herciu for the

Commission , who was excused as hereinbefore stated.
Respondent testified that some of his customers desire to bargain

and he urges that he has the right to bargain and change his
prices to hold his trade. Of course, if his advertised aud Jabelcd

prices arc the actual, true record and sale prices of his product

the merchant has a right to ba.rgain with his customers. But
what eyer rights he may have to bargain he CQ.l10t advertise and
label his products with fictions prices, and then re.duce such prices
in his bargaining, so that the cllstomer is deceptively led to

believe that he is the beneficiary of a great cut in price: which is
the practice of respondeut '" hereiu established.

It is therefore determined and concluded that respondent has mis-
branded his fur products as charged , in violation of g 4(1) of the
Fur Products Labeling Act.

Findings and Conclusions As To Charge 2 (a),
That Respondent's Ad-vcrtismnents Contain

Fictitiolls Prices
It is charged paragraph 5(a) of the complaint that by means

of his said a,c1vertisements , l'espondent ha,s falsely and dece )tiveJy
represented the prices or his 1nT products as having been reduced
from his T2gnlnl' 01' usual pl'ices ; 'I',-he.n t!H' cfl11ed 1'egn1:1' or usual.
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prices \\ ere in fact fictitious , in thnt. they ,yere not the prices at
n-hich said products 'vere usually sold by respondent in the regular
course of his business, in Ylo1ation of g5(1t) (5) of the Fur Products

Labeling Act and Rule 44 (a) of the Hn1es and ReguJations pro-
mulgated the Pllnc1er.

Section 5 (a) (5) of the J, U1' Products Labeling Act prm-ides 
'" '" a fur Pl'ouuc't 01' fur shall be considered to be falsely or deCeIJtively

nd,ertisecl if any acl' rrtisement, rel)l'esentatioll , public announcement .or Dotice
"bleh is tended to aid , pl'Dmote, or assi t directly or-indirectly ill tlle sale 01'

oITning fUl" sale of SllCh fur product or fll' (5) * " , contains aD:' form of
i1nisrepresentarion or deception , directly or hy implication , with respect to STIch

ifur IJl'Odllct or fur ,

* " .

Rule 44 (a) pro\'iclcs:
!Xo person sball ':' " * ad,erOse a fur or fur product at prices purported to be
ireduced from ,,"bat are iu fact. fictitious prices , nor at a purported reduction in
iprice \yhelJ such purported rf'luction is in fact fictitious.

Hesponc1ent has been very resourceful in his ac1verhsilU!'" , He has
c1evcrly offered his fur products for saJe in n ,vide YaTiet ': of \\- ays
stnting the same genera) theIne of sllbsta.ntially reduced prices by
using a multitude 01 ditl'ering arra,ngemcnts of 1\ords and figures
a11 to the same end , the deception of the retail custonler.
The numerous achertisements in evidence show' the following

representative types , among others, of adycl'tising with respect to
recluced prices:

\Yas ' a.nd " nmy : prices listed ,yith the ,yords ::up to I oiF
(CXs 3 , G and 13);
Fsua11y se11s for $,jOO to S700 sale price S299" (CXs i , 8 , 12
and 14) :
Saye up to V of original price - - nm\" as 1my flS S)Ga' etc.
(CXs 10, Lj-A and -B):
:\.t drast1cally l'cclucec1 prices -" S88 etc" for various ';' ments

(CX 1+); and
Ont they go flt fantastic barga.in prices :: fol1O\yecl b \" listed

1JTices for specific garments (eX 25),
Since re ponc1ellt mllintained no record of his 1'egl11a1' ,nj(:'l lEuaJ

prices , the tahulations and computations prepitrcd by Prol)el' e:3tau-
llsh lJeyollc1 Cjlicstion that. the " 1'e nlar or llsual" prices flc:ycrtisccl
by rcspondent must, of necessity. have been iictitious. Al'.cl since
the Act ;; placc5 an afHrmatiye burc1en on n:sponc1ent " to slate the

truth l'Pspecting his fnr:3 offered for sale (Jlannis v. C.. . upi' a)j
nrl(l he hns offered no sncll proof, his contentions in defense oJ 1his
charge like fll1 his other defenses made herein of justification or
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excuse for his nnlu,'iyful acts , nre rejected as entirely irrelen1nL The
falsir:- his alleged prices is clearly shown.

It is therefore determined and concluded that re3pGnc1ent has
published tlctitious prices in his nx1venising, in yiolatiol1 of S 5(n) (5)
of the :Fur Products Labeling Act , and Rule 44(u,) or the Rllies
rmd Regulations promulgated thereunder.

Findings and Conclusions As To Charge 2 (b), That
Hespondent lIas Set Forth Earlicr Or Former

Comparative Prices "Without Stating The Time
IYhen Such Prices IYere In Effect

It is charged in paragraph 5 of the complaint that responclent
in viol:tion of Rule 44(b) of the Rules ami Regulations promul-
gated unde.r the Fur Proclucts Labeling Act , 1ms set forth earlier
or former comparatiyc prices in his advertising, 'iyithont stating
'ivhen such prices were in effect.

Rule 44(b) provides:
1\-0 IJPrsol1 shall , with respect to a fur or fur product. adyertise such fur or f
iIJI' ()luc-t \yith comparatiy€ prices and percentage sa,ing's claims except on the
bk1sis of cnnent market values or 1111ess the time of sllcb compared price is gi,en.

In Associated Dry Goods 001'1'. , et al. (1959), 56 F. C. 638 , 655
it Ivas helel that. \Y11er8 in achcrtising the price of their fur products
respondents , also Los Angeles furricl's u5ed such terms as regu1ar-
Iy,

" "

formerly,

" "

originally " Emd " 'i"':18 " prices, set out in comparison
to nO\v prices which wcre lesser
itbe lmwl' figures indicated the prices at wbich tbe garments were then being
!offered 10 the public; the biglJ€r figures incJicated tbe prices at which the gar-
!mE'l1ts JJi'',- ionsly bad been offered for sale by the respondents. This is .. '" '*
:eyiden't from the wording of the representations. Since respondents ' former prices
!l1re 5b(;'\;11 ill these price comparisons, ratber than current market values, the
time at which the former prices were in effect sbould have been stated so as to
comvly with Rule 44(b). We conclude that violations hay€ aeen sbown in tbis
irespect , '4 \, .

The. record , a.s alrea.dy stated , is replete with advertisements of
respondent using the tcrms "was ' and "now" and the Eke, in
compf', .ratiY8 pricing. In none of t118se many ads did respondent
state at what time the former prices referred to I"rere hl effect. As
a practical matter he could not do so , because not only had he failed
to l;:eep it permanent rccord of his actna.l prices, but he frequently
changed his prices, at his discreti011 , to accoTCl profit- 'iyisc with what
he ac1n;its that he thought "'as their increased replRcement value
ill the l1"lruket. Sma.ll ,yonder that respondent complains it would
be bn:nlcl1some for him to keep a record of his prices , in view of
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the speed with which he changed his mind regarding the current
market value of his products!

It is therefore determined ,md concluded that respondent hao hilccl
to set forth in his advertisements of comparative prices and per-
centage savings claims the time 'when the former or compa, red
prices were in eHeet, in violation of Rule 44 (b) of the Rules and
Regulations promulgated under the I, ur Products Labe1ing Act.

C01' CLDSIOX8

Based upon due consideration of the entire record herein, tl18
heRring examiner concludes tlUtt counsel supporting the cOGlpbint
hns acleqnately sustained the. burden of proof incmnbent upon him
and has established by reliable, probat.iye and substa!ltinl e\ ldence
thnt. respondent has violated the Fur Products Labc1ing ..\ct and
the Rules Rnd Hegu1ations promulgated thereunder in all rc'-"pects
charged in the complaint herein.

The respondent has no\\ been before the Commission in two pro-
ceedings in the past severa.l yeaTS: the ca.se at bar , and a former
case Sa1nuel A. lIfannis and Oon1pany, 56 C. 833 afErmec1
2Di3 F. :2c1 774. In that former case, the Commis,sion , in its c1fe;sion

fonnd tha.t respondent had misbrnncled his fur products in five
clilferent ways; that he had falsely invoiced his fur pror1nc.ts in
thTe( different ways; and that he had falsely ndverti.,ec1 snell
products in eleven clilierent wa.ys. In its order (56 F. , at p:l ges
8:)S- 8f50), the Commission prohibited each of such violatioEs speci-
ficany a,nel sepa.rately. In the rl' SEmt. proceeding, it hns br:en de-
termined that the respondent I1fls misbranc1ed his inr pndncu:; in
one particnbr; hns f;llse1:y c1vert,jsec1 sneh proc1nd;: in fmp: tl'-

ticulars; and has faiJec1 to mftinta-in adequate rec.ords of 1113 prii'es.
Kone of HJ€', chaTges in the present. proceeding were in,;-oh-ed in

the prior Cf1Se.: and in the preseT1t procce.ding no false. invoiciEg' is
jllVOhT(1. H11t respondent has no,;\ been found. in these. r- c: 1 ro-
ceedings before the Commission , to have misbra,ndec1 his fur pT'odncts
in a tota.l of six different "ays, and to hfl'Ve i'alsely arln'Tt1s('c1 2=llch

prodnct,s in a total of fifteen different. ways. Since : nnder the Fur
Proclucts Labeling Act and the present 49 Rules pro1Tlllgaterl th2Te-
nnr1el\ an infinite number of viohtions are possible , t.he hpitrin.f!
examinel' is of t118 opinion that n eease-and-desist. order shonld i;;,C:l1p

herein , broad enough to preclude t11C npcessity of fUTtl1CT nroeE' clin(!'"

before the Commission to 1JTo11 ih1f t1IP enrlless s e('1fj(' lnt:Tp. v i"h-
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tions. The Commission

respect states:

Initial Decision

latest expression of its policy in this

In framing remedial measures to prevent the recurrence of unfair trade

practices , \ve are not required to confine the order to a narrow prohibition of
tbe ilegal practices in the precise forms in which they have existed ill the
past as long as the remedy imposed is reasonably related to the unltlwful
practices found to exist. * * * (Docket 808G COllntrJj Tweeds , Inc., et al.,
September 21 , 1962) (61 J!' C. 1250 , 1281J.

Accordingly,
It is ordered That S!lllUel A. J\1annis , an individual trading as

Samuel A. :Mannis and Co. a.nd as FUTs By h-,nnis, or under Rny
other trade name, and his represent.atives , agents and . cmployee.
directly or through any corporate or other device, in connection with
the introduction into COl1llnerce, or the sale ac1verti5iHg or offering

for sale in commerce, or the transportation 01' distribution in com-
merce of fur products or in connection with the sale, advel'tislllg1

offering for sale, transportation, or distribution of fur products

which are rnacle in vdlOle or in part of fur 'shieh has been shipped

and received in C01TnnCl'Ce , as :;commerce

, "

fln." and :' fur product')
a.re defined in the Fur Pl'0c1UCt:3 La,Le1ing Act , do i'ortlnvit.h ce:Fe

and desist from:
1. Iisrepre entlng fur proclllcts by the lFe in any manner

of false, mislcading or deceptive statements of any kind in his

labeling or advertising 

. :Misbranding fur products by:

A. FaJsely or deceptively labeling, or 01J1CT\"isc identi-
fying, snch products as to the regulaT prices t.hereof by
any representf!ticJl that tho regular or u,sLwl price of any
fur product, is r:.ny amount higher than the price at. "lh1C11

respondent has 11sna.lly a.nd customa.rily sold snell prodncts
in his recent regular conrse of business;

3. Falsely 01' deceptively advertising fur pl'oducts t11Tongh

the use of any ac1-n:rti ,ement ) Tcpresentatiol1j public nnnomlC8-
ment , or notice "hieh is inLcllcled to aid , promote or assist
directly or inc1ircctl:v j in the sale or offering for sale of fur
products , and \\hieh:

. Re.presents r1ireet)y or by impEc,.Jion tlHtt the rf'f!nhl'
or usufLl price of nny fur product i:: a,ny amonr:t hig Jf'1'

thfm the price at .which respol1rlent has nsually and cllstomar-
ily sold snell p1'O(l.ncts in his 1'8c2nt rcgnhr COUT X; of bll:":L-

Hess;
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B. Sets forth ea.rlier or former compa.rative prices \\"ith-
out stating the time such prices \\01'8 in effect;

C. Rcprese,nts directly or by implication , t.hrough snch
statements as "Fec1era.l Tra.de COlTmission law states 
fur nor fur product shaH be labeled , invoiced or advertised
in any manner \\,hic11 is fnJse, misleading or deceptive in
any respect" , or by ,yords or statements of similar import
or meaning, even if true in fact, that the United States
Government or any department or agency thereof has ap-
proved respondent' s labeling, advertising, or any other
practice of respondent;

D. Fails to set forth aJl items of information required
by the Fur Products L"beJing Act or the Rules and ReguJa-

tions promulgated thereunder, in type of equal size and
conspicuousness , and in close proximity with mwh other;

4. Iflking claims fl1c1 representations respecting- prices or
yalues of fur products , unless respondent maintains full and
ndeqnate records disclosing the facts upon which such claim::
or representations aTe baset1.

OPIXIOX OF THE C01DIIS8IOX
ADGDST 2 : 1963

By :\IacIntyre COlnmisS'ioner:
This matter rlas heard by the Commission upon the appeal of

respondent from the init.ial decision of the hearing examiner sustrtin-
ing the complaint. The complaint. herein , issued December 30 , ID(-jO

charges that respondent ha,s yioInt.ed the Fur Products Lf1beling Act
and the R.ules and Regulations promulgated thereunder.

Arpong the charges in the comphint upheld by the heflling exam-
iner ,yere a,Hegations that (1) certain fur products ,,,ere misbranded
by affixing thereto labels containing fictitious prices in excess of
the retail prices at ,,'hich the respondent usually and regularJy sold
such fur products in the recent reguJar eourse of his business and

(2), that respondent faJsely represented in newspaper adyert1se-
men1.s that certain fur products had been Teduced from a st.ated
regular or usual price , when, in fact, the stated usual or regular
priee was fictitious and was not the price at which said garments
J-mc1 been sold b T respondent in the recent regular course of business.

As proof of both of these yiolat:ions, the 11earing examiner relies
upon a series of ta,bulations prepared by a Commission investigator.
The tabulations compare ,QTOSS average profits "hich "auld be
realized on a group of 288 furs in respondent's store at the time the
investigation was conducted , if they ,,,ere to be sold at the prices on
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their bbels , \"ith the gross profit margin ctLlally realized on ac-
complished sales of furs in an immediateJy pl'eceding period. It is
the Com11is8i011 s yiews that these tabulations do not constitute sub-

stantial eyidence to sUPl)ort the hearing examinel' s order to cease

an d desist.

Among the deficiencies \,hich the COlnmission notes in the tabuJa-
tions is that the accomplished sales \yere compiled for the pel'iocl
February through A ugusi, a periocl during \\hich retail fur prices

arc somewhat higher than during the peak sales \yinter months.
1\101'oover , the record does not demonstrate that. the tagged garments
allegedly fictitiously priced, \yere representati\-e of or similar in
grade and quaEt)' to the garments \yhich had been sold in the
preceding period and for \\hich the actual gross margin of profit
was computed.

The Commission yiews \yith c1idayor the practice of inflating the
ac1yertised or labeled price of any artic1e beyond the price for which
it or like articles have been sold or offered in the recent regular
course of business. I-IO\vcver, proof that such gannents have been
falsely a.nd fictitiously priced in advertisements or on labels ordinari-
ly includes a sho\\ing that garments similnr in grade and qnality
haye been recently sold for a lower price.

Sneh proof is diffcult to adduce under the best of circumstances

and is a,lmost an impossibility when, as here, the respondent does
not maintain the proper records as required by law and regulation.
But diffculty of proof is neyer a snbstitl1te therefor , and the fictitious
pricing allegations of t.his complaint must fall, for they have not
been proven by reliable nnel sllbshmtial Gyidence. This respondent
\\il1 , in the futllrE , be re,quircc1 to maintain flc1equate records in
support of any pricing n(hertising or labeling of the t pes described

in sllhsections (a), (b). (c) and (eI) of Itn1e 44 of the Rn1es nncl
Rcp-ulations lll(ler the Fur Products La.ueling Act \\-ith the result
hat his future practices Cfin and "' ill be subjected to the scrutiny

\"hich Congress has direeted.
In several of its newspaper fl.h-ertisements the respondent has

printed the follo\,ing legend in large , boldfaced type:
FEDERAL 'I' RAnr. CO?ll\IISSIOK LAW STATES

NO FeR "OR Fen PRODUCTS SHALL BE LABELED , I"YOICED
OR ADYERTISED IK AI\Y MANXER 'VHICn IS FALSE , ;\lISLEADL\

OR DECEPTIVE II\ A?\TY HESPECT"

Tho complaint alleged thrtt this staiemcmt \\flS cleceptiye and the
hearing examiner concluded thn.t " the inclusion of this broad. fll-
though legally correct statement of la,,- in the cont xt or respondent
advertising implies full and general sanction , endorsement , and
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approval by t.he Commission of respondcnCs labeling, invoicing
and pricing practices , including a.ny and all such matters "\vhich
are set forth or referred to in the advertisements themselves. Such
use of statutory language falls within the ambit of an exceedingly
audacious, unfair , misleading and highly improper practice.

The Commission does not feel t.hat the respondent's representat.ion
is as fiatly decept.ive and unb\yful as i-he hearing examiner finds.
The representation is liternlly true, but, 01 course, this \voulc1 not
SRYC it if it Ti'flS used in a 11an11er JikoJy to deceive. See l(clUwa:ftys
v. Fedeml Trade Oommission 237 F.2d 654, 656 (7th Cir. 1056)
L6 S. &D. 72 , 74J. But in this inst.ance we are not persuaded that
thL record evidence supports the hearing cxaminer s conelusion that
the advertising implies full and general sanction , endorsement and
approya.l by the Commission of responclcnt:s labe1ing, invoicing and
pricing practices. There is no testimony in the record to support the
hearing examiner s interpretation , a,l1d while he correctly holds t.llat
the Commission need not sample public opinion to interpret ad-
vertising, we are una,ble to here hold upon the basis of the advertise-
ment alone that unlawful deception ha,s been practiced. Thus, re-

spondent' s appeal of the hearing examiner s holding on this point
must be a.l1o-wed.

pon a review of the complete record , tIle Commission hfts 0011-

c.11H1cd that the findings and conclusion of the hearing examiner

dealing with an of the remaining counts of the compJaint not

discussed above in this opinion aTe appropriate and proper and
respondent's a.ppeal with respect thereto is denied.

An order modifying the initial decision in conformity with t.he
Comm-is3ion s views a,s above expressed will iSS118.

DECISION OF THE CO:i'DfISSlON AND ORDER TO
OF CO:irPLIANCE

FILE REPORT

This matter having been heard by the Commission upon respond-
ent"s H"lJpeal from the initial decision which sustained all of the
allegations of the complaint, and the Commission having determined
that certrlin of respondent's allegations of error are well founded

and that the appeal should be granted in part and denied in part:

I t is ordered That, i he initial decision of the hea.ring examiner
be. and it hereby is , modified by vacating and setting aside:

1. All of the fi11dings and conclusions appea.ring therein
nnder the head ing "Findings And Conclusions As To Charge
2, (c) 1 Thf!J Responc1enfs Advertising Represents Commission
Approval Of His Practices,
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2. An of the findings and concJusions appearing therein
under the heading " inclillgs And Conclusions As To Chal' ge 1
That Respondent l\lisbranded His Fur Garments By Atta,ching
Labels Bearing Fictitious Prices.
3. All of the findings and conclusions contained therein

under the heading ';Findings And Conclusions As To Charge
:2 (a), That Hesponclent.:s Advertisements Contain Fictitious
Prices. ::
4. All of the material

sions :' including the order
hearing examiner.

It i.. f'UTther ordered That the initial decision as modified by the
vacating and setting aside of' the aboyc- describec1 parts he , and it
hereby is, adopted as the c1eeision of the Commission , a.nd that in
lieu of the order proposed by the hearing examiner the Commission
hereby issues this , its own order to cease a,nd desist:

founel under the heading " Conclu-
to cease and desist proposed by the

ORDEH TO CEASE A 1J DESIST

Iti8 ordered That Samuel A. :Ma.nnis, an individual trading ns
Hnuel A. Afannis and Co. , and Furs By il1rmnis or under any

mh8!' trade name , fmc1 his representatives, agents a,nd employees
directlY or through any corporate or other deyice , ill connection 10ith
the introduction into cornmerce, or the sale, fl,(1yertising, or offering
for sale in commerce, or t.he tra.nsportation or distribution in com-
merce of fur product.s, or in connection ,yith the sale , adycrtising,
offering for sale: transportation, or (list.ribution of fur products
10hich are made in 101101e or in part of fur Iyhich has been shipped
and re,ceive.d in commerce , as "commerce

" "

fur" nnc1 "fur products
are defined in U18 Fur Products Labeling Act do fortlHl'ith cease
and desist from:

1. Falsely or deceptively advertising fur products through
the use of any ac1vertisf'nent, representation, public announce-
ment, or notice \\-hich is intended to aid , promote or nssist.
directly or indirectly, in the sale or offering for sa.le of fur
products , and whi('h:

A. Fails to set forth all items of inform ttion required

by the Fur Products La.beling Act or the Ru1cs and R, llh-
t.ons pl'omuJgatec1 thereunder , in t.ype of equal size and
conspienousness, and in close proximity with each other;

B. Sets forth carher or former c.ompara.t.ive prices "Iith-
ont stating the time sneh prices were in effect.
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2. :.Inking claims and representat.ions of the types cOTered
by subsections (a), (b), (c), and (d) of RuJe 4J of the Rules
and Regulations promulgated under the Fur Products Labeling

ct unless there are maintained by respondent full and adequate
records disclosing the facts upon 'iyhich such claims and repre-
sentations are based.

Subsections (a), (b), (c), and (cJ) of Rule H of mill Rules
and Regulations prm ide as follows:

(a) Ko person shaJl, with respect to a fur or fur
product, fl,ch-ertise such fur or fllr product at alleged "ho1e-
sale prices or at alleged manufacturers cost or less, unless
such representations are true in fact; nor shall any perSOll

advertise a fur or fur product at prices purported to be

reduced froIn "hat are in fact fictitious prices, nor at. a
purported reduction in price when snch purported reduc-

tion is in fact fictit.ious.
(b) K 0 person shaJl , with rcspect to it fur or fur

product , advertise such fur or fur product \\"itb comparative
prices and percentage savings claims except on the basis of
current ma.rket v tlues or unless the time of such compared
price is given.

( c) No person shall , \lith respect to a fur Oi:' fur
product, advertise such fur or fur product as being ' made
to sell for ' being ' worth' or ' yalucd at' a certain PI'ice : or

by similar statements, unless such c1aim or repr8se ;.tation
is true in fa,ct.

(d) Xo person shall, with respect to
product , advertise sneh fur or fur product
certain Yfllue or quality unless such claims or repl'\?:"enta-
tions are t.ruc in fact.

It is huthel' ordere.d That the responc1cr;t shall

, ,,-

ithin sixt:- (GO)

days after service upon him of this order , file \yith the Comrdis'3ion
a report, in writing, setting forth in detail the manner and form
in which he has complied \lith the order to cease and cksisL

it fur Ol' fur
as bpir g of a
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Complaint

IN THE MATTER OF

KAISER INDDSTRIES CORPORATION ET AI,.

('ImEH , ETC. , IX TIEGAIm TO J.LLEGED VIOLATION or SEC, , OF THE

CLAYTOX ACT

Docket 83,11. ComplaInt , JlaT. 1961* Dccision , AlItJ. il , 1968

Order dismissing, as lacking public interest, complaint charging the second
largest producer of steel in the 'Vestern States with violation of Sec. 7 of

the Clayton Act by its acquisition of the largest independent fabricator and
erector of structural steel in Arizona.

CO:\IPLAIN1'

The Federal Trade Commission , having reason to believe that the
above-named respondents have violated , and are now violating, the
provisions of Section 7 of the amended Clayton Act (l:. C. Title

, Sec. 18), hereby issl1es its complaint pursuant to Section 11 of
the aforesaid Act (D. C. Title 15 , Sec. 21), charging as folJows:

PARAGIL4.PH 1. Respondent I\.aiser Industries Corporation , herein-
after sometimes referred to a.s "J(aiser Industries , is a corporation
organized and existing under the laws of the Stat.e of Nevada. 

was incorporated on August 9 19. , and has since undergone several
name ehanges , its present name having been adopted on faTch 14

1956. Its main offce and principal place of business is located in the
Kaiser Center, 300 Lakeside Drive , Oakland, California.

Respondent Henry J. l\:aiser Company, hereinafter sometimes re-
ferred to as "Kaiser Company , is a corporation organized and exist-
ing under the la ws oHhe Sta te of Nevada. It was incorporated on De-
cember 30, 1941. Its main offce and principal place of business 

located in the Kaiser Center , 300 Lakeside Drive , Oakland , California.
Respondent E::a.iser Aluminum & Chemica.l Corporation, herein-

after sometimes referred to as "l\.aiser Aluminum:' is a corpora-

tion organized and existing under the laws of the State of Delfware.
It was incorporated on December rJ, 1940 , and has since undergone
several name cha.nges, its present name having been adopted on
November 28, 1949. Its main offce and principal place of business

is located in the Kaiser Center, 300 Lakeside Drive, Oakland

California.
Respondent l\:aiser Steel Corporation, hereinafter sometimes re.

fen' ed to as " lCaiser Steel':' is a corporation organized and existing
under the Jaws of the State of Nevada. It was incorporated December 1

.As amended Ja.n. 9, 1962.


