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5. Failing to set forth the term "Dyed Broadtail-processed
Lamb" in the manner reqnirecl \\here a,n election is mftc1e t.o

nse that. term instead or the wor(ls "Dyed Lamb
6. Failing to set forth the term "1\ atural" as part of the

information required to be disclosed on invoices under the
Fur Products Labeling Act and Rules and R.cgulations pro-
mulgated thereunder to describe fur products ,,,hich are not
pointed , bleached , dyed , tip-dyed or otherwise artificially
colored.

7. Failing to set forth separntely information required

under Section 5 (b) (1) of the F1I Products Labeling Act

and H111es and 11cgulntions promulgated there,uncler with 1'

('-

sped to each seetioll of fur products c.omposec1 of t.,\,O 01'
more seC'ions containillg different. anilnal furs.

It -is further orde'' TluLt respondent.s )lu1'1'ay IIotfman 8ml
Echvard .Jacobs , individually nnd as copart.ners trading as Hoffmnn
& Jacobs or under an). other trade name : fUld respondents : represent a 

fives, agents and employees , directly or through any corporate or
othe.r device , in connection ,,,jth the. int.roduct.ion , 3111e, advertising
or olJering for 3a.1e , in commerce , or the, proccss1ng: for commerce : of
TnI' products: or in connection with t.he sel1ing, acherLising, ofie.ring
1'01' sale. or processing of fur products \"hich have been shipped and
rece.i\ erl ill commerce, do fortJ1\yit.h cease, flne1 desist frcm misbrflflll-
ing fur products by sllbst,ituting for the. Jabels affxed to such fnr
produc.ts pursuant t,o Section -t of the Fur Products Lltbelinp: Act
labels which do not confonn t.o the reqmrernents of the flforesaid .Act
and the Rules ane1 Beg-nlations promulgated thereunder.

it ,is fu.rther oj'/eJ'erl That the respondents herein sha.11 : within

sixty (60) (lays after service upon them of this order, file with the
Comm ission a Teport in writing setting forth in detail t.he ma,nner
and form in which they have complied with this order.

IN THE :NIAT'l'ER OF

T. WEIXGARTE?\ , I1\C.

ORDER, ETC., IX REGAr-- TO THE ALLEGED VIOLATION OF THE FEDEDAL

TRADE CO::DnssIO ACT

Docket 7714. ComfJlaint, Jan. 1960-DeciBion, AUU. , 1963

Order dismissing "solely for the purpose of complying with the " .. '* order of
the DistrIct Court" requiring the Commission to issue a final order dis-
posing of the case by August 13- without prejudice to the rIght ot the
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Commission to reopen the matter * It * if the * * * order of the District
Court becomes ineffective as a matter of law -complaint charging a

grocery supermarket cbain with 45 outlets in 'l' exas, Louisiana and Ten-
nessee, with knowingly inducing or receiving discriminatory advertising
allowances from suppliers.

C03(PL"\IXT

Pursnant to the provisions of t.he Fede.n1l Trade Commission \('f

the Federal Trade Commission, ha\'ing reason to behe\-e t.hat .
\Veingarten , Inc. , fl corporation : hereinafter referred to as respondent
has violated the provisions of Section;) of said Act (15 U.
Sec. 45), n.nd it appea-ring to the COlTnnission that (1 proceeding" by it
in respect thereof wonlef be in the public interest., 110reby issues its
complaint stating its charges as follo'ws:
PAR.-\GRAPH 1. Respondent J. ,Yeingarten , Inc. , is ,1 corporation

ol'ganizecl existing Bnd doing lm..:iness under and by virtue of the
la\yS of t.he State of Te ,is "\yith its principrd offce and place of busi-
ness located at GUn Lockwood Driye, in the city of 110nston , State of
Texas.

AIL 2, Respondent is now , and for many :.vears has been , ellgagec1
in Ule 1JlJE,ration of a large chaill of retail grocery stores reselling all

typl' s of grocer : cosmetic, and other products t.o the consuming

Pllhtic. Hespolldent purchases all of said products , including all types
of canned fomls, fresh yegetaLlcs , a.n types of meats, cannecl and

Ji' csh , dairy product:" of all kinds and numerous other foocl items
hOllseho1d artides and clothing: \yhich it. resel1s , from a large llumber
of mnnllf:H.'Jllrer , prorcssors and handlers of such products. The
J"ol'ty- ii, e retail grocery stores presently composing respondent'
chain ,11e a111oC'ated in the States of Texas , Louisiana and Tennessee.
The tot,lll sales mnc1e by respondem from these stores are substantial
and exceeded S120 000 000 for the fisca1 year ending" J une 28, 1959.
Hespondent achertises the products which it sens to create consumer
demand and acceptance therefor throughout the st.ates where its
stores are located.

\R. 3. R.espondent , in the course and conduct of it.s business : has
engaged (l.nc1 is nmy engaging in COIlm1erce, as "eommerc.e" is defined
in the Federal Tnlc1e Commission ..\.ct. Respondent for many years
has been pnrchasing the products \Yh1C11 it se1ls in it.s yarions chain
stores from a large llumber of suppliers located throughout. the
United States and rcsponrlent causes t.hese prorlucts when purchased
by it to be transporte.d from the phce of manufacture and purchase

.The DIstrict Court' s order was reversed by the Court of Appeals for the Fifth CircuH
on Sept. 14, 1964 (7 S.&D. 10UOJ.

78o-01S- 60. - ::0
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,,-it-hout the States of Texas. Louisiana and Tennessee to stores or
,Yllrehonses Jocatecl within t.he Stat.es of Texas , Louisiana and Tennes-
see for resale to t.he consnming public. There is now , and has been
for mallv yeaTs, a constant current. of trade in commerce ill said
products behyce.l a.ncl among the nl.rious states of the rnitec1 States.
PAR. 4. In the course and conduct, of its business, as he,rein

described , re ponclent has been for many years in competition in
the saJe and l1istributioll of :food and grocery proc1llets in eommerce
het-.yeen Hnd among the Stnles of Texas. Louisiana anrl Tennessee
..yith other corporations. persons, firms find partnerships.

\n. 3. In the course Hnd conduct of its business in commerce
J'l'spondent. has knowingly induced or received the payment or con-
tracl.eel for the paymcnt of Olneth-ing of value to respondent or for
l"Pspondent s benefit as cOlnpensatioll or in consideration for services
and facilities fllrni,"ihcd by or through l'Pspondent in connection wit.h
n'~lJo1\(1enfii offeriug for ille. or sale of products sold to respondent
by lnany of its suppJiers : and ,,,hic.h payments \H' l'e not made available
by mch suppliers on proponionally equa11erms to all other customers
of t-uch suppliers competIng '''ltll respondent in the saJe and distri-
bution of such ::llppliel's : products.

/UI. G. For example, the. respowlent addressed letters to ,1. Jal'ge
llU1llH-'T 01' it-s suppliers ea.rJ ' in 19;,R as follows;

Weingarten s is on the move! Your products are now getting greater
distribution through more units, serving more people than at allY time in our
history.

We are highlighting this progress with our grcat annual event this year
.. . . the 57TH ANNIVERSAR.Y S.JLE. 'I' hirty-nine great big units are taking
part , and we are sure that you wil want to avail yourself of the opportunity
to participate.

'\Ve ,,,il use proven advertising, merchandising and promotional facilities
to create maximum traffc during this mammoth sales concentration. There
wil be neVi'spaper coverage , radio and television employed, plus personnel
enthusiasm and carefully laid plans for presentation of all merchandise to
insure success on an overall basis.

Many of our suppliers have asked us concerning this event, and we are,
therefore, extcnding to you an opportunity to participate.

The attached "heet shows the prices of participation in the entire promo-
tional program with tbe difference in prices being due to the different size
ads in the various cities which wil bl: included in a newRpaper section.

Please mail  the attached ('ard indicating your intentions, and we would
appreciate it if it wou1d reach us no later than :F'ebruary 3rd, so we may
formulate our plans accordingly.

IieslJondent enc1ose.d a. chart containing the following information
f11ll indicating that the amount of newspaper advertising which each
sl1pplier was pnrported1:y to receive varied depending upon the
amonnt paid h T the supplier and the aTea chosen:
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; Election in . - ection in .
Hou.ton Brell tbrec abine Section in. \nth u!stn- :lrell news- Section' Laka . Section in
tmtion in papers, in- n Bryan Charles ' Shreveport
Houston eludllf' and American TJrnes-
freeport, Beaumont Galveston, Press Journal

BaJ.' Town, ' Oran
, i Texas City i Port .\.rtlwr I 

, inClUrlin

- - j-

serVJCC__u :lIS. 00 Ill. 05 , 8i. 61J 56.
;V page, incltLding entire 

liO. OQ I
Y4 

~~~ ~~~~~

g- ent

~~~

00 :::: ! l
% page , including anUre 

344. 00 
C:e , il ju(fi ieQ-

i 3iO.

9.'\ 60s. SO 226.
tire servlCC_

-- ._

, 1 109. 15 1 115. 80' 555. 00 I 367.

Total
amount
in an
areBS

106. 01'

173.

279,

438. 081

759.

510.

881.14

448.

343.

995.

A 5% discount is incluclecl and already deducted for participation on all sections where our stores Ilre
located.

The payment in each case to be made by the supplier 'vas set by
the. respondent ancl varied from $5(- to $3 995. :Kinety of respondent'
suppliers Plltered into the arrangements above described with
respf)nclent :111cl as it result agreed to and did pay the respondent a
total of 8:23.538.

PAn. r. T,q)ical of the suppliers , the products ,,-hich they supply
and the a1l101l1t.'O ,,-hich t.hey paid the respondent are the following:

-- 

)me sUP

::_- -

. L"co "n J duct

Max Factor & Co_

- '

H()1l3 WOOd , caIiL_ COSJDeUCS--_- _ 5881.

?-'

enie-Le),lllr Co_

-- .-- -- 

':e\\ York , :-T

_-- -- - -

(jo-- - 8Rl.anolin Plus! l

--- 

- Xe'l ark

, !'' -- -- -- -- _-- 

- 8!H.Y'lbm8. FrUlt 0: Cold ,storage Co Yaknna , \\asl1

- --

-- liruJt-- - 151J.Shreveport Macaroni i\Jn!luf:eturing Co- Shreveport , La

- - 

i\IacaronL- - 106.IDswicb Hosierv Co

- -- - - 

- .\Iancllester, X.H-- Hoslen' ,'\. noanity Fair PajJer ,\ill , Inc_

-- -

- - ':e\\ Orleans , Lb

-- 

1'1lpcr products_

---

' 215.

.-.

PAn. 8. Iany of respondent's suppliers, including those listed
abm- , dic1110t oifer ot' otherwise make nvailable similar compensation
or things oJ ndlle or a.llowanee Ior advert.ising or other service or
facilit.y on proportionally equal terms to those granted the respond-
ent to all other of their customers whic.h were competing with re.
spondent in the sale and distribution of the same supplier
products. Respondent knew or should have known that it was
inducing or receiving a payment or 

allowance for advertising 

other servjce or facility Irom jts suppliers which its suppliers were
not offering or otherwise making available on proportionally equal
terms to other of such supplier s customers who were competing
with respondent in the salc and distribution of such supplier
products.

PAR. 9. The acts and practices
aHegec1 , of inducing and l'eCE'lV1lg

of respondent, as hereinbefore
spe.eial payments or nJlmnlllC'es
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from its suppliers ,,-hich were not made avai1ab1e by such suppliers
on proport.ionally eqnal terms to l'espolldellt compet.itors aTe a1l
to the prejudice and injury of competitors of respondent and of the
public; have t.he tendency and effect of obstructing, hindering and
preventing competition in the sale and distribution of food, grocery,
cosmetic and clothing products and have the tendency to obstruct and
restrain , and lUll's obstructed and restrained , commerce in such mer-
chandise and constitute unfair methods of competit5on in commerce
and unfair practices in commerce within the intent and meaning and
in violation of Section 5 of the Federal Trade Commission Act.

\R. 10. The amounts of money solicited and received by the
respondent from e,tch of its suppliers "\yere pnid by such sllppliers fol'
adrerti.sing to be clone hy l'E'spondent. in promoting each snch sllpp1ier
products during re ponc1E'llfs illll1iyel'sary tmJes and Texas Pl'oduct.'J
and Louisiana Products sales in the year 1958 and the years prior
thereto. 1-10wevo1' , it has been the regular and continuous practice
of respondent not to use the entire amounts of money received from
its suppliers to flch'crtise such suppliers : products during such sales
tnt to divert substantial amounts of such payments to its own use.
For examplc, during the year 1958 , respondent solicited its suppliers

and nincty of t.hem p tid respondent substantial amounts of money
totalling $23 538 for advertising which respondent was to do on such
suppliers ' products eluring its anniversary sale beginning February

1958 , and lasting one week. I-Imvever, respondent did not expend
the entire amount of money rcceived from each of its suppliers as an
f\cl\-ertisjng al1o"\YHnCe ill aclyertising each such supplier s products dur-
ing such Si11e, but diverted substantial amounts of such payments
from its suppllcrs to its own use.

PAR. 11. The aforesaid acts and practices of respondent as herein
alleged of inducing and receiving ad''iertising allowances from its
suppliers and not expending the entire amount of money received
from each such supplier as an advertising allowance in actual adver-
tising of such suppliers' products and of diverting substantial
amounts of such money to its own use are all to the prejudice and
injury of such suppliers and of competitors of respondent and the
public and constitute unfair methods of competition and unfair acts
and practices in conmlerce within the intent and meaning of and in
violation of Section 5 of the Federal Trade Commission Act.

J1r. ETnest Oakland for the Commission.

Fulb1';ght , Crooker, Freeman, Bates il Jaworslc by Mr. Austin C.

ll' ilson, H auston, Texas;
Howrey, Simon , Baker il 1lwchison Washington , D. , by Mr.

Edward F. Hmcrey, Jh. Harold F. Baker and Mr. A. Duncan
lVhitakeT for respondent.
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The Commission s cOlnplaint 111 this llattl'L issnec1 on , JrU1l11' \- 3:

lUnU. c.Lal'ges the l'e.spoJHlent. ", ith \ io);ltions of Section;) of the Federal
Trade Commission Act in two particulars, the gist of which are:

(1) Knowingly induced or received promotional allowances frorn
suppliers , and tha.t it knew or should have known that such allowances
were v;ol tive of Section 2(d) of the Clayton Act, as amended; and

(2) Xot expending the money received from its suppliers for
aclycrt.ising, but diverting substantial amounts thereor to its own use.

The respondent filed its answer, hearings were held at which
e,,- iclence "YflS receiycd in support 'Of and in opposition to the complaint
proposed findings "..ere. submitted and arguments heard. The, pro-
posed findings of fact and conclusions not. hereinafter specifically
found or concluded are herewith rejected. Upon consideration or the
entIre record herein , the I-Iearing Exa,mincr makes the following
finclings of fact and conclusions:

The respondent challenges the jurisdiction or the Commission.
First, it asserts that it is a live poultry dealer within the meaning

of Section 218b of Title 7 , n. , and, therefore, subject to the

xclllsive jurisdiction of the Secretary of Agriculture under the pro-
yisions of Section 227 of Title 7 , n. , as amended.

Second , it is the position of the respondent that the Commission
c10es not have jurisdiction under Section 5 of the Federal Trade

Commission Act to bring this action.
Tho jurisdictional questions were first raised by the respondent by

its mot.ions to dismiss the complaint , which motions were denied by
the llearing Examiner. The respondent filed an interlocutory appeal
from such ruling "yhich was denied by the Commission. It is round
t.hat the Fec1era,l Trade Commission has jurisdiction over the acts and
practices of responclent as alleged in the complaint antl t.he C011-

plaint alleges a cause or action under Section 5 of the Federal Trade
Commission Act.

Hesponclent, J. VVeingarten Inc. , is a corporation organized under
(he laws of the State of Texas , and its principal offce and place of
business is locate.d at 600 Lock"yood Drive, IIouston , Texas. Respond.
cnt is now and ror many ye,ars has bcen engaged in the operation
of a large chain of retail supermarkets purchasing and reselling all
types of food products, drugs, cosmetics , house.hold articles, and
clothing.

Thc respondent' s business can be t.raced back to the veal' 1901 when
IIarris ,Vein garten , a nati,, e of Poland , together with his 17-year- old
son opened a small grocery store in Houston , Texas , on 8300 capital.
The scnior s dry goocls businpss had failed Hncl the 110lWY rame from
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j)lama ,VeiJlga-rtel1 S pinch money sayings. Ilal'l'is got. up at 4::30 a.
to make the rounds of the produce markets and Joe wouJd haye the
store rea.dy for opening at G :00 a.m. During the slack hours of the day,
J 08 visit.ed the homes in the aTea. , going from door to door soliciting
orders for the store. First , his brother, Sol , then later about 1914
his youngest brother

, .

Abc , and his sister, Anne, joined their father
and brother as paTtners. That. was the start of a business that was
to grow to one of the nation s most thriving a,nd progressive super-
market enterprises. In 1914 , the. business \\as incorporated. In 1920
a second store and a bakery were opened and t.he company began
advertising in local newspa.pers. From time to time, other stores
were added. In 1939 , it had 13 stores, and during that year the
sales totaled $12 098 282. In 1942, it opened its first store outside
of the city of Houston. and in 19M its first store outside of Texas. As
of July 2 , 1960, the company operated sixty stores , forty-six in Texas
seven in Louisiana, and seven in Tennessee and employed approx-
imately 5 000 persons. The sales for the fiscal year ended July 2 , 1961
amounted to $137 275 368.

Respondent, in the course and conduct 'Of jts business , has engaged
and is now engaging in commerce , as "commerce" is defIned in the
FederaJ Trade Commission Act. Respondent for many years has been
purchasing the products which it sells in its various chainstores from
a large nurnher of suppliers located throughout the United State
and respondent causes these products when purchased by it to 

transported fron: the place of manufacture and purchase without the
States of Texas , Louisiana and Tennessee to stores or warehouses
located within the States of Texas , Louisiana and Tennessee for resale
to the consuming public. There is now , and has been for many years
a constant current of trade in commerce in said products between and
among the various States of the United States.
In the course and conduct of its business, as herein described

respondent has been for many years in competition in the sale and
distribution of the named products in commerce between and among
the States of Texas , Louisiana and Tennessee with other corporations
persons , firms and partnerships.

In the course and conduct of its business in commerce , respondent
has knowingly induced or received the payment or contracted for the
pa,yment 'Of something of value to respondent or for respondent'

bene,fit as compensation or :n consideratjon for services a,nd facilities
furnished by or through rEspondent in connection with respondenfs

of Ie ring for sale or sale of products sold to respondent by many of its
suppliers , and which payments were not made available by such sup-
pliers on proportionally equal terms to all other customers of such
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suppliers competing with respondent in the sale and distribution of
such suppliers ' products.

The respondent has regularly been an extensive user of all forms
of advertising media-newspapers, television , radio, circulars and
others. In a speech delivered before the 1954 Annual Meeting of the
1iational Association of Food Chains , an offcial of 'Weingarten s had
this to say, in part:

According to statistics gained from a recent NAFC clinic, the advertising
expenses of the average chain operation today run anywhere from one hal:f ot
one per cent to one per cent of sales, after deducting all types of creditable
cooperative monies. Where the industry as a whole makes about one per cent
to 1.3 per cent of sales after taxes, we cnn well realize the importance of

attempting to hold down advertising costs, while stil doing an outstanding
job in tellng the public about ourselves, our merchandise, and. of course

our prices.
In our organization, we manage to get approximately a little over half 

all onr advertising dollars expended returned to us in the form 
of charges to

vendors. As you may well imagine, keeping up this rate of return a.nd

bettering it, if possible, is a prime responsibilty of our advertising people.

It is only through the cooperation of our many fine suppliers who show a
wilingness and desire to work with us and the others in the food industry
in our area that we are able to continue our tremendous advertising outlay

and stil maintain an average net after taxes at the end of the year.
The respondent has in effect standard cooperative advertising

agreements with many of its suppliers, which are offered by such
suppliers, and such contracts 11snal1y contain stat.ements t.hat their
benefits are available on proportionately equal terms to the suppliers
other customers. I-Iowever , this case is concerned about payments
made as the result of respondent's solicitation of its suppliers to
participate in special promotions. For many years respondent has
conducted so-called "Annivcrsar:(' and " Texas Products" sales. Since

1954 when respondent established stores in Louisiana, it has held

Louisiana Products" sales. :Most all, if not all, of respondent'

suppliers aTe solicited and requested to participate in such sales.

Hespondent also conducts special promotions in connection with par-
ticular divisions of its stores such as the Drug, and Home Center
Departments to "vhich the suppllers of such departments are solicited
to pltrtici pate.

In addition , respondent sponsored radio and television programs
to which suppliers were caned upon and did make payments , but
it would serve no purpose to go into the facts relating thereto. The
Hearing Examine!' in genera,) '\vi11 confine himself to the promotional
sales during the YCQ,fS 1958 and 1039.

During 1958 respondent conducted its 57th Anniversary Sale (57th
AS), 20th Texas & Louisiana Products Sale (20th TLPS), Twelfth
Home Center Birthday Sale (12th HCBS), 9th Alllual May Health &
Beauty Carnival (9th AMHBC), Home Center-Milion Dollar Sale
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(HCJ\DS) and in 1950 its 58th Anniversary Sale (58th AS), 21st
Texas & Louisiana Products Sale (21st TLPS), 13th Home Center
Birthday Sale (13th HCBS), 10th Annual May Health & Beauty
Carnival (10th ANIHBC), and Home Center-Mi11ion Do11ar Sale
(HC:\DS).

The approximate number of suppliers who were solicited and the
number who participated in the said promotions , together with the
total amount contributed by them to respondent is summarized as
fo11ows:

Promotion
! Approximate

""umber
solicited

PCIrCicipClteu ! Amol1n

----

1958
5ith AS

th TLPS
12th HCBS--
9lh A:\fI-lJC.

HC\IDS-

.un_ 325
lilJ

9()i
40:

21:

38, 
44.

9S5,
939. 813

('!)(')

1959

tIp.
13tll HCBS
10th _'\:.IIBC....

IIC:.ILJ8_

"_H'_

--- :::!

300
27.
250
;ii

(?)

/'" 21 974.

b6: 21 20 ,91.4.;50 3, 300, DO
_n___--__-

-------u

I Figllre5i!JComplere.

Respondent also solicited and received payments from suppliers
in return for spot announcement of suppliers ' products in the course
of one or more of respondenfs television and radio programs. 
1050 , respondent received $5 555.84 from 11 of its suppliers in eonnec-
tion with radio programs and $75 016.45 from 51 of its suppliers in

connection with t.elevision programs.
Starting the latter part of 1058 and abandoned at the end of 1059

respondent experimented with an in-store closed-circuit television
advertising setup known as " Sell- Vision . Eighteen television
receiving sets werc placed throughout one of respondent' s stores over
which slides we.re shown and sales messages flashed. In 1959 , respond-
ent solicited and received S4 c115.05 from 33 suppliers for their par-
ticipation in Sell- Vision.

The record shows that the respondent eollected $40 330.73 from 26

of its groc.ery suppliers , and 820,313.57 from 17 drug suppliers in the
year 1058; $20 684.36 from 20 groeery suppliers , and $28 935.74 from
17 drug suppliers in the year 1959 on regular advertising contracts.

To induce pfl.rticipation il ,Y:lS tIle practice of the. responde,

to write letters to its supplier weeks prior to the date of the sale.
There would be enclosed with the solicitation letter a reply eard for
the use of the supplier to indicate the extent of his participation.
Whcn a supplier was not heard from , the respondent would follow
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up with a reminder message in the form of a letter and telegTam.

In addition , respondent's buyer and offcials would contact a suppJier
directly to invite participation. A typical soJicitation letter used in
connection with " Anniversary" and "Product:: sales rea,ds.

Weingarten s is on the move! Your products are now getting greater
distribution through more units, serving more people than at any time in
our history.

'V\r e are highlighting this progress ,vHh our great annual event this year
. Ij . the 57TH ANA'IVERSARY SALE. Thirty-nine great big units are taking
part , and we are sure that you wil want to avail yourself of the opportunity to
participate,

We wil use proven advertising, merchandising and promotional facilties to
create maximum traffc during this mammoth sales concentration. There
wil be newspaper coverage, radio and television employed, plus persollnel

enthusiasm and carefully laid plans for preselltation of all merchandise to
insure success on an overall basis.

laDY of our suppliers ba ve asked us concerning this event, and we are.
therefore, extending to you an opportunity to participate.

The attached sheet shows the prices of participation in the entire pro.
motional program with the difference in prices being due to the different
size ads in the various cities which wil be included in a newspaper section.

Please mail  the attached card indicating your intentions, and we would
appreciate it if it would reach us no later than February 3rd, so we may
formulate our plans accordingly,

Tbanks ,cry much in advance for your consideration.
Most sincerely,

(Sgd. ) Jesse Siegal
JESSE SIEGEL

rector of Advertisinfl.

A Teminder letter reads:
Gentlemen;

JUST A REMINDER
Eo .. That we haTe not heard from you regarding your participation in our

forthcoming 57TH A:"::'nVERSARY SALE.
TIME IS GROWING SHORT:

. * . 117m you please contact our buyers or the writer not later than February
3rd, advising us of your commitment.

( Sgd.

Sincerely,
Jesse Siegel
JESSE SIEGEL

Director of Aavertisinfl.

A reminder telegram reads:
(HOLD FOR DELIVERY U;;TIL 2/9/59)(29 BOOKS ATTACHED) FEB. S. 1959.
DEADLI::E FOR 58TH AKNIVERSARY SALE OKLY 48 HOURS AWAY.

APPRECIATE HEARl;;a FRO I YOU IMMEDIATELY ABOUT YOUR PAR.
TICIP ATION.

E. L. JACKSON

J. WEINGARTEN INC.
HOUSTON. TEXAS.
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Among the many suppliers who were solicited and who made pay-
ments to respondent are: Iax Factor & Company, Yakima Fruit
& Cold Storage Company, Shreveport Macaroni Manufacturing Com-
pany, Inc. , Vanity Fair Paper Yfills, Inc. , Shulton, Inc. , Ipswich
Hosiery Company, The estle-Lemur Company, and Lanolin Plus
Inc.

\Iax Factor & Company of IIollywooc1, Ca.lifornin participated
in rhe 57th Anniversary Sale with a payment of $881.14, the 9th

Annual May Health and Beauty Carnival with a payment of $884.40,
and 10th Annual May Health and Beauty Carnival in the amount
of $760.60. During 1958 , respondent received additional payments of

31 under the terms of a regular cooperative advertising con-
tract with Max Factor. Yakima Fruit & Cold Storage Company 'Of
Yakima, IVashington , participated jn the 54th and 57th Anniversary
Sales in the. amount of SHJ:2. :JO and :3150 , respectively. Shreyeport
:Macaroni )1a.nufacturing Company, Inc. , of Shreveport, Louisiana
participated in the 57th and 58th Anniversary Sales and 20th and
21st Lonisiana Proclncts Sa.l( , lnaking payments of SlOG. , 8106.
$106. , and $107. , respectively. Vanity Fair Paper Mils, Inc.

with its principal offce located at New York , N. , participated in
the 57th and 58th Annivcrsary Salcs at the 20th and 21st Texas/

Loujsialla Products S Llcs , making payments of 8215 , 8227, 8215 , and
S235. , respectively. Further , respondent received 8541 in 1958 and
$509.76 in 1959 under its regula.r cooperative advertising contract
with Vanity Fair. ShuJton , Inc. , of Clifton , New Jersey, participated
in the 57th and 58th Anniversary Sales to the extent of $881.14 and

, and in the 9th and 10th Beauty Carnivals with payments of
761.30 and $2 04 7, respectively. 8hu1ton also pa,ic1 respondent
332. :25 during 10,5S and Sl/aS.18 during 1959 pursua.nt to (1, l':gular

cooperative advertising cont.ract. lpswich IIosiery Company 

Manchester ew Hampshire , participated in the 57th Anniversary,
the 12th and 13th Home Center Sales in the amounts of $285 $250 and
$300 , respectively. The Nestle-Lemur Company of New York , N.Y.,
participated in tho 57th and 58th Am1iversary Sales in the amounts
of $881. 14 and $347. , respectively. :I estle-Lemur also paid respond-
ent $151 in connection with the Sell-A- Vision promotion. Lanolin
Plus , Inc. , of Newark , N. , participated in the 57th and 58th Anni-
versary, 21st Texas Products, and the 9th Beauty Carnival Sales
paying $881.H, $652. , $1 292. , and $1 093. , respectively.

'1' en witnesses from nine companies competing with the respondent
lC5tified with regard to the allowances , if any, received from the eight
suppliers heretofore specificalJy muned and their testimony estab-
hshed that the said suppliers did not offer or otherwise make available
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pa.ymcnts or al1m,anccs for advertising or other services or facilities
on terms proportionateJ)' equal to those granted by them to respond-
ent to all others of their customers who were competing with

ponc1enL in the sale and distribution of their products.

The chief issue wjth reference to the first charge in the complaint
in this case, is "whether respondent knew or should have known that
it, "as recci ,'ing llnla.l'dul allowances from some of its suppliers. 
sjruilfl' isco,\lE', \1 ai3 involyed -in three recent cases before the Federal
Tritde Commission , l,yhich serve as a gu-iding post in disposing or the
c.onTTO\- ersy here. The cases are Arnerican News Company (Docket
73%), The Gm11d Union Company (Docket 6973), and Giant Food
Inc. (Docket Gd59) where the Commission rejected arguments

simiJnl' to those :-:c1yanced by respondent in this proceeding.
In Grall(1 l llinn. the I-Ieal'ina Examiner in the inidal clec.ision

said: 

. . .. The facts must be interpreted in the light of the fact that respondent

was not a mere passive recipicnt of normal advertising allowances, but was

an instigator and co-originator of the sign project and, as such, must have

beer, aware that it involved a specially " tailored" , negotiated program which
it would be very diffcult to make generally available on a proportionally equal
),i!sis to its competitor'i. Atalanta Traiuinq Corp.. Docket No. G4G4. December 20,

1P56.

ThE', COllmi .si()l1 adopted the initia.l decision and said in part:
I:e"pondent also argues that there is no evidence that it knew or should have

kl!uWl1 that such paYments by its suppliers were not m'lde available to its
comrlE-titors on proportionally equal terms. Tbe record shows, first of all
tbat pflyments made to respondent by ('ertain of its suppliers had not been
proportionalized. The record also f:hows that respoudent was not a passive

rvdpient of these discriminatory payments but that it had, in fact, 130licited

t11rm. He!'poJldent. and not the suppliers, originated the plan under which
the j,ayments wert' made and in most instances respondent approaclwd the
supplicr with the plan * " 

lOn J!U1t1an' 5, 1960. the date tile complaint was issued hel'ein , the Commission in-
Itiated proceec1ings, charging violation of subsection (d) of SectioD 2 of the CIa vton Art
ns Ilmen(1ed , agaInst eight of Ole suppliers Jnvolved in this !Datter, to wit: Max Factor 

CompG'ty (Docket 7717), Yakima Fruit 

'" 

Cold Stomge Oompany (Doel,et 7718), Shreve-
port Macaroni Mamtjactlwfng Company, 111C. (Docket 771

)), 

Vrmity Fair Popel" MUIs,

111C. (Docket 77201 Shulton, Inc. (Docket 7721), Ipswich Hosierv Company (Docket
7715), The Nestle-Lemur Company (Doc!u:t 7716), and Lanolin PI1IS, Inc. (Docket 7722).
All of the mentioned cases were assigned to thIs Hearing ExamIner. The first five named
contested the charges after which the Hearing Examiner issued inltill1 decisions finding
violations of the complaint. 'Vith the exception of the Yakima case, where the Commis-
E"ion artopted the Hearing Examiner s Initial decision, appeals have been tal,en to the
Commission. In the Shulton, Shreveport and Vanity Fair cases , the appealf! have been
denied Rnd tbe Commission bas adopted the Initial decisions of the Hearing Examiner. 
the Shulton case, a petition to review the order has been fied in the V.S. Court of Ap-
peals (7th Clr. ), where It remains pending. The Max Factor appf'al has not been dis-
posed of by tlle Commission. By a consent agreement, a cease and desist order has been
Issued against IpBwich Hosierv Company. The charges of tile complaInts in respect to
l'leBtte. Lemur and La1wIin Plus remain pending.
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'" '" '" It also knew that certain of its suppliers had promotional allownnce
pwgrams wbich were available to their customers. Respondent also knew
that , in general , the arrangements for participation in the sign program were
not negotiated as part of such I1nIlounced nd.ertising allowance programs. 
also knew that, \..'jth one exception , the arrangement was a specially tailored
or negotiated deal outside of the supplier s generally announced program.
The record also shows that in some instances respondent received from the
supplier an allowance under the supplier s generally announced advcrtising
program in additon to the benefits which it received from the sign deal. We
tbink that these circumstances should bave at least "provoked inquiry in
the mind of a prudent businessman lltomatic Canteen Co. v. Federal Trade
Commfs8fon 346 U. S. 61 , 66 (1952), and that respondent should have inquired

whether the participating suppliers were proporUonalizing the payments made
under the sign arrangement.

On nfIrming the cle,cision of the Commission , t.he 0.8. Court of
ppea!s (:?d Cir. , FCDl'nnry -' 1062) said:
Of course there are unique problems in the application of 5 of the Federal

Trade Commission Act to the buyer who engages in a transaction outlaW"ed
by 2(d) of the Clayton Act. Section 2(d) does not outlaw all payments
by sellers for services 01' facilities rendered by their customers; it declares
unla."ful only those which are not offered on a proportional basis to all
customers. Unlike the seller, the buyer has no control over those payments-
cannot insure that they are "proportionalized." It may be diffcult even to
find out whether the seller is making proportionally equal allowances available.
The data are often in seller s fies; and even if information is publicly avail"
able, it may be diffcult to make the subtle assessments necessary to deter-
mine "proportionality." It would be a harsh burden to hold that any buyer
who induces or receives a payment later found to be disproportionate has en-
gaged thereby in unfair competition. The COInmission in this case has
correctly limited tbe complaint to "knowing receipt or inducement" of dis-
proportionate payments; and the record supports its finding that Grand Union
knew, or in the exercise of reasonable care should have known, that the
payments received had not been made proportionally available to its custorn-
('r . Cf. lu1(JJJutic COl1t(,C'1I Co. 01 IiH' ica 1'. TC. supra 346 P. S. 61.

In mel'iCall
snic1:

Xews Company in the opinion of the COl1lInisslon. it

.A buyer who induces a seller to depart from his customary pattern of al.
lowances Bnd grant a promotional payment two or three times greater than
previously paid does so at his peril unless posscs ed of particular knowledge

that the seller has granted like concessions to others similarly situated.

In ilffrming. the, decision of the Commission, the L. S. Court. of
\.ppeols (2d Cir. , Februnry 7 , 1962) had this to say:
The test of whether a buycr has knowledge that payments he induces and

rccciHS are ilegal was laid do"n for cases brought under 2 (f) by the
upreme Court in Automatic Canteen Co. of .1mcrica v. 346 U.S. 61.

By analogy this test is applicable in these 5 proceedings. See Grand Union
Co. v, , supra. Although knmYledge must be proved , it Deed not be by
dlreet evidence; circumstantial evidence, permitting the inference that pet:!.
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tioners knew , or in the exercise of normal care would l1ave

proportionality of the payments is suffcient.

The C01.1't, -further saicl:
Petitioners contend that the order places undue burdens on them by for-

bidding inducement and receipt of payments when they know , or should know,

that proportional payments are not affirmat-ively offered or otherwise made
availab1e" to their competitors. They attack specifically the provisions we
have italicized. There is nothing in the Supreme Court' s opinion in Automatic
Canteen Co. ot America v. , 8upra 346 U. S. 61, which precludes the Im-

position of a duty of reasonable inquiry upon a buyer. Indeed, that opinion

stated that the Commission might find knowledge under 2(f) that payments

induced and received were not cost-justified (the issue there) it it showed two
things: first, that the buyer knew of a price differential, and second , that one
familar with the trade should know that such a differential could not be cost-

justified. Automatic Canteen Co. 01 America v, , supra 346 U.S, 61 , 81.

or can there be any objection to including the term "affrmatively offered.
Petitioners seem to feel that this provision makes the order more onerous and
imposes a requirement on sellers not called for by 2(d). 'Whatever may be
the merits of petitoners ' ('ontention that 2(d) imposes no duty of affrmative

offering on sellers, inclusion of this proYision cannot prejudice the buyer.
As the order now reads, this clause does not change what sellers must do,
but simply defines the obligation of t11e buyer to learn whether payments are
proportionalized. " If he is' apprised of I"uffcient information alJout payments

which he induces and receives to create a duty of further inquiry, the buyer
under this order, mUst see first jf tll8 payments are affnnatiyely offered to his
competitors on a proportionally equal bnsi,,; if 110t, the order iudicatcs he may
have a further duty to see wl1ether they are " otllerwise made available.

knO\Yll, of the dis-

:'1any of Tcspondent's suppliers offer to their cnstomers regular

coopera.tiye advertising program.s. l)ayments uncleI' such contracts
arc generally basec1upon and related to t.he, quantities of purchases.
Hcspondent\Y8.s aware that the regular cooperat.i,,-e aclvertising COll-
tracts which it and its competitors maintained with suppliers \yere

cle igllecl to be oiT'erec1 generally to t.he trade. For exa.mple , many of
the suppliers : contracts with respondent, in an obyions e,ffort to com-
ply with the requirements of the Robinson-Patman Act, include pas-
::ages such as these:

The allowance(s) provided in this contract is available on proportionally
equal terms to all competing customers of the Company who purchased the
product(s) listed.
Thi same precise agreement is offered to all customers of O-Cedar on a pro.
pOl'tionally equal basis , in the same trading area'" '" '"
This agreement is a,ailable on proportiollally equal terms to all competing
customers of Lustre-Creme products.

The payments ,Yhich respondent induced and recein , the snoject
of this controversy, \\Tel"e outside of any reg"lllar advertising cont-ract
it hacl wit.h its suppliers , anc1 the requests for such .pa.ynl nts ,,\-ere
unrelated to any alnount of merchandise purchased from a supplier.



466 FEDERAL TR -\DE, CO:\L\lIS'SlOX DECISlOXS

Initi,!J Decision G3 F.

The situation "\YHS snch that. a supplier, even .i he. wanted to make
silniJar paymenis to t.he competitors of respomlent, \'ould find it most
diHiculL, if at all possible, to determine what payments \YGuld be
proportionally cflunl (-0 t.JlOse nuu1e to the respondent. The situation
is indicated by excerpts from letters received by the respondent from
suppliers who \yere solicited and refused to ma.ke the payments
requested:
We receive a great number of requests to participate in special events, and
some years ago we decided UpOll a policy of nonparticipation in all special re-
quests in order to make sure that we did not discriminate.
Since our company cannot accept each of the many offers to participate in
customer promotions throughout the country, nor only some of the offers
without showing discrimination , it bas been our policy to decline participation
!n all of these promotions.

By letters receive.d by respondent from participating snpp1iers
was informed or put upon notice that the payments "\yhich it solic.ited
were not being oii'ered to competing custOlle.' ,s on pl'oport; ona1Jy
equal terms. For exampJe:

Maybe you have heard us mention before that thc cost of our Century cast
iron cookware contains no cushion for cooperatiye adyertising, special pro-
motion discounts, etc, * * *

.Nevertbeless, :Mr. StabHe, you people han- done a wonderful jOb with onr
Century line of cast iron cookware to our mutual benefit, so a special request
is being processed so that a credit memorandum for $100 ,vil be issued 
your account.

The following year, respondent solicited the same supplier again
receiving this response:
Maybe old Walter Todd has told Jon before that our prices on Century cast
iron cookware just do not include any cushion for advertising allowance, full
freight allowance, special discounts , etc., which makes us helpless to offer any
rebate for those things.

But, the very excellent job you have done for both of us tells me in no un-
certain terms that this Milion Dollar Sale you are planning for the Christmas
seaSOll wUl be quite successful. So, we are glad to arrange :for an exception
so that we might participate with you folks.

A credit memo in the amount of $100 wil be issued right away.

Another supplier said:
We have your letter requesting that we might allow you $100.00 for your
Anniversary Sale and although we do not have a standard set-up for this sort
of thing, we try to do it on a pcrsonal basis with our good accounts such 809
you, that have had such a good rccord with Us.

'Ve are happy to advise that we wil allow this $100.00 credit for tbIs partlcu.
lar nse.
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:Many of the suppliers advised respondent of the preferential na-
ture of the payments being requested , but l'".spo1Hlent persisted in
soliciting the sarne suppliers. A typical situation is ,,-here Gold Seal
Co. informed respondent in October 1958 that it had a " firm policy
prevenLing its participation in the 20th Texas Products Sale. Soli
cited shortly thercafter for the 58th Anniyersal'Y Sale, Gold Seal
rel'used again , stating;
Our Company has a very firm policy of not tying in \yith any of these special
!Sales because \ye receive so many requests each and eYery week for co-operation.

nclal1nted , respondent made fllOther e,fIort in connection with its
21st. Texas Produc.ts Sale.

In .Tannary of H)38 : respondent was fOl"nl.rc1ecl a letter written by
K atiOJwl Oals COlnpany s \ ice prcsident- to its uroker, explaining its
refusal to participate in the ,j7t.h Anniversa.ry Sale:
Perhaps by next year the legal status of such activities wil be settled, and
then we can decide whether we should 01' should not participate. This type
of activity is stil under active investigation by the authorities in 'VashingtoD,
however , and so at least for the time being you wil just have to give Nnthnn
Finkelstein our regrets, at the same time explaining why.

Hesponclent. neveTthele3s solicited Kational Oats a fell' months
later for the 20th Texas Products Sale , ancl WRS once Rga.in for-
warded a letter between the same paTties. It stated in part:
In view of the Federal Trade Commission
knowledge has not been dropped as yet, we stil
into any of the Weingarten promotions.

investigation , which to our
question the wisdom of going

With all this in mind \ve ask that you explain our position to Nathan Finkel-

stein. We would probably risk going into their next Anniversary Sale if yon
felt it absolutely necessary, though because of the Federal Trade Commission
attitude toward Weingarten s activities we would prefer not to.

Respondent, apparently " felt it absolut.ely necessary : it solicited

National Oats t.wice in the yml,' following the receipt of the second
Jetter.

The respondent seems to ttLke the posit.ion that notwithstanding alJ
the fa,ds it knew , which suggested probable i11egality, it should be
permitted to ignore them and rely instead upon a presumption that
its supplie,rs. in making the payme,l1ts, were acting within the Jaw.
In support. of its position. rcsp01"1dent relies heavi1:v upon Autom.atic
Oanteen Co. v. FedMY'Il Trade OOm'lCi88ion 346 U. S. 61 (1952), The
de,eision therein cloes not snppcrt this contention. The Supreme
CourL in discussing the point , state(1 that "trade experience in a
part.icuJar sLtnation can aHaI'd a sl1ffcie, llt degree of knowledge t.o pro.
viue a basis for prosPCl1tion. The respondent was apprised of suff
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Clent. information abellt payments which it induced and receil'ed to
impos , on it, a duty of making reasonable inquiry if the payments
we,re. aml"mati\ ely o1lel'ed or otherwise made t1,"ailable to its com-
petitors on fl proportional1y equal basis. This it failed to clo.

The ac-ts and practices of respondent, as hel'einbei'ore found ! of
inclncing and receiying special payments 01' allowances from its sup-
pliers "\' hieh "-ere not made avai.lable lJy such snppliers on propor-
tionally equal terms to respondent's compebtol's arc all to the prej-
ncliee and injury of competitors of respondent fmcl of the public;
hnn:: the tendency and etlect of obstrl1('ting hindering and preventing
cOJnpetrtiGIl ill the saJe and distribut.ion of fooel, grocery, cosmetic
nll clothing products ncl haye the. tendency to obstruct and restrain

and han' obf3trl1ctec1 HUel restrained , commerce in sneh men:handise
and COllslitme. unfair methods of competit.ion in commerce f1nc1 unfair
jJrncriCE'5 jll commerce \\ ithin the intent and meaning and in violation
of Sectjoll ;) of the Federal Trade Commission c'-ct.

Conside.ration -will no\v be giveu to the second cha.rge of the com-
plaint which reads:
PARAGRAPH TEK: The amounts of money solicited alHl received by the

respondent from each of its uppliers were paid by such suppliers for ,adver-
tising to be done by respondent in promoting each supplier s products during
respondent' s anniversary sales and Texas Products and I ouisiana Products
sales in the year 1958 and the years p.rior thereto. However, it has been the
regular and continuous practice of respondent not to use the eutire amounts

of money received from its suppliers to advertise such supplier s products
during such sales \.ut to divert substantial amounts of such payments to its
own use.

The respondent jn its proposed findings tflkes the position that the
allegat.ions contained in paragraph 10 of Lhe complaint should not be
constrned as tntillg' n, separate awl distinct. ca.use of action, but
should be construed as merely supple.ment.ary t.o the major charge of
1he cOlnpJaint contained in paragraph 9. There is no merit to the
contention find it is inconsistent with the position taken by the re-
spondent aU through the hearings. At fl. prehearing conference
herein , counsel for respondent made this statement:

Let IDe say first, this proceeding is in many respects the same type of pro-
cceding as I understand is presently at the Examiner s decision level in the

Giant Food Stores matter.
Basically, the Commission has two complaints. One , they complain that we

knowingly induced or received special allowances or payments or services
from suppliers that the suppliers did not make proportionately available to
otber people in the business and, secondly, that we received monies over and
above what we spent for the benefit of the particular suppliers. That is in
substance the essence of the complaint.
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In the Giant case (Docket 6459) referred to by counsel , the Hear-
ing Examiner and the Commission construed the complaint, which is
similar to the complaint herein, as stating two separate and distinct
charges.

It seems to be the contention of counsel supporting the complaint
that respondent was required to expend in newspaper advertising the
entire amount received from a pa.rticipating supplier in advertising
such supplier s products. The record herein establishes that participa-
tion in respondent's sales was requested and received upon an expres
a.greement that the services to be performed by respondent consisted
of an entire promotional service including, but not limited to, news-
paper advertising. A typical solicitation letter sent to a supplier
heretofore quoted , requested the payment for an entire promotional
program. To repeat a portion of the Jetter:
We wil use proven advertising, merchandising and promotional facilties to
create maximum tnaffc during this mammoth sales concentration. There
wil be newspaper coverage, radio and television employed, plus personnel
enthusiasm and carefully laid plans for presentation of all merchandise to
insure success on an overall basis.

The attacbed sheet shows the prices of participation in the entire promotional
program

'" . .

The attached sheet referred to in the above letter shows the varying
costs of participation in the sale depending upon the geographical
area where newsp8..per advertising is to be given and the size of such
advert.isements. The sheet states that these costs are for the "Entire
Service "\Vhich Includes" approximately so much of page 
advertising.

Attached to such a Jetter was a reply card for the convenience of

those suppliers desiring to participate, which reads in part:
We wil be happy to participate in "' eingarten s forthcoming AN IVER-
SARY SALE. Please count on us for this overall promotion including

Page in '" . ..

In view of the concise, direct and wholly unambiguous language
eontained in these solicitation ma.terials it must be concluded that

each supplier was informed and did in fact understand that its pay-
ments were to be used to defray the costs of an entire promotional

program , not me,rely the cost of the newsp er bneage, or the cost

of any othcr single type of promotion
Respondent' s vice president in charge of sales described in (let.a-i1

the services and benefits received by a participating supplier:

A. Well, he receives the benefits of the entire sale which encompasses
newspaper advertising, radio, display at store levels, supervision of the prod-

780-018--69--
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nets, in-store promotion that entail in making a sale, institutional advantage
ot being with the sale and the institutional copy we may use in connection with
the sale , proper regard to his distribution of merchandise, and display of mer-
chandise. That basically is it.
Q. Anything else?
A. Db , there are probably other items , too.
Q. What are the other items?
A. All the different facets of the personnel of the company by-products

of their job, the buyers and the supervisors might do in a store in connection
with the sale, the \vorking of the people, the training of the people and how
to work on his particular product, working with warehouse functions to see
that the product is well distributed; the by-products of the supcrvisory people.

In the opinion of the Commission in the Giant case , it is stated:
Although Section 2(d) of the amended Clayton Act does not authorize

payments for services grossly in excess of their cost or value, neither does
it prohibit a seHer from compensating his buyers for any type of service pro-
vided its other standards are met, including a reasonable relationship between
the payments and the services being rendered. Cf. Let' er Brothers Compan'V,
50 F. C. 491 , 511-12 (1953).

The record herein does not cstablish that payments reccived by the
respondent werc in excess of the value of the services rendered by it.
Evidence was submitted w'ith reference to the 5:Uh Anniversary the
57th Anniversary: and 20th Texas Proclllcts Sales, and in each
5nstance the respondent's direct newspaper : radio and television ad
vertising costs , alone, were considerably more tha.n the amounts pa,
by the part.icipating suppliers. The tota.) cost of ne,"Vspaper adver-
tising for the 5"H h Anniversary 88-1e ,vas $-:4 260 , and for televisIon

and radio $3 523 : whereas total receipts from suppliers amounted to
S3D 539.28. The cost of ne\Yspaper advertisinp: for the 57th Anni-
versary Sale was $ J-L:jDl.42, anll for television and radio $3 978,
\vheroas receipts from ;uppliers \', ere $:2.3 838.37. The cost for news-
paper advertising ,yas S33 73G. , and television and radio \fas

720.32 for the 20th 'Iexfls Procluc.s Sale : whereas the receipts from
suppliers were $LJ,74 L52. Rcspondenfs special sales are, programmed
thre,e months in adnmce iUlCI e.,nt.nil much work by various company
personnel , including the advert.ising department : in advance of t.he

actual period of the sale. The respondent offcrcd tabulations based
upon its rec.ords , whic.h appear to be re1iable and on the conscrvabye
side , showing the expenses of the advert.ising dppartment atJributable
to the 54th Anniversary, 5'/t11 AnniverSaT , and 20th Texas Products
Sales ,yere , respective1y, S6 120 88.023 and S8/)fjfj. There were other
obviolls expenses directly attribntable to t.he. conduct of the sales , but
no attempt \'- as Jlmcle to cleternljne the precise cost to respondent : since
the tot.al expendi1,nres by respondent for the newspaper, radio and

i c1ryision fl.chertising and for the sen jces of its advertising depart-
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ment directly attributable to the sales greatly exceeded the payments
from partieipating suppliers.

ORDER

For the reasons hereinbefore stated

It is ordeTed That T. \Veingarten, Inc., a corporation , and its
offcers , a.nd respondent' s representatives, agents and employees, di-
rectly or through any corporate or other device, in or in connection

with the purchase in conm1erce, as "commerce" is defmecl in the Fed.
eral Trade Commission Act, of products for resale by the respondent
or in connection with any other transactions between respondent and
its various suppliers involving or pertaining to the regular business

of the respondent in distributing and selling commodities and prod-
ucts in commeree, as "commerce" is defined in the Federal Trade
Commission Ad, do forthwith cease and dcsist from:

Inducing, recciving or contracting for the receipt of a,nything
of va.lue from any supplier as compensation or in consideration
for services or facilities furnished by or through respondent in
connect-ion 'ivith the processing, handling, sale or offering for
ale of pro(lucts purchased from .such supplier, wh( n respondent

knoy\' s or should knO\v that such compensation or consideration
is not affrmatively offered or ot.herwise made available by such
supplier on proportionally equal terms to all of its other cus-
tomers compet.ing with respondent in the sale and distribution
of such supplier s products.

I t is fUTther ordered That the allegations contained jn paragraphs
10 and 11 of the complaint be, and they hereby are, dismissed.

ORDER DISl\IISSIXG COllPLAIXT ,VITH017T PREJUDICE

This proceeding was commenced by the issuance of a compla.int on
J ftl1Uary 5 : 1960, charging that the respondent retail grocery corpora-
tion had vIolated Section 5 of the Federal Trade Commission Act
by knO'vingly inducing or receiving discriminatory promotional
a.llowances from its suppliers. Adjudicative hearings were held be-

fore a hearing examiner who, on lay 3, 1962, entered an initial
decision finding the allegations of the complaint to have been sub-
stantially proven and ordering respondent to cease and desist fronl
prescribed activities.

Respondent appealed to the Commission , pleading that the findings
and eondl1sion of the eXilniner were not supported by reliable , proba-
tive and snbstantiaJ evirlence, ancl that t.he initial decision does not
comply ,,-ith the requirements of Section 8 (b) of the Administrative
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Procedure Act in that it fails to make factual findings to support its
general conclusions. The matter was considered by the Commission
on the briefs of the parties and on oral argument heard Octobcr 23
1962. On March 25, 1963 , the Commission issued an order vacating
the initial decision and remanding the matter to the hearing examiner
for thc expeditious reception of additional evidcnce. Two of the
four Commissioners participating in the decision of the appeal

announced their reasons for the remand in an opinion accompanying
the order (62 F. C. 1521).

On April 29 , 1963 , rcspondent fied a complaint against the Com-
mission in the United States District Court for the Eastern District

of Texas , BeaUl1lOut Division * seeking a cleclaratDry judgement and
injuctive relief barring the Commission from any further action 
the instant proceeding otheT than dismissal and , on fay 10, 1963

filed an amendment to the complaint seeking, aHeT final hearing, an
order in the nature of a writ of mandamus requiring dismissal of the
administrative complaint. On July 11 , 1963 , the District Court en-
tered an Order, together with l, indings of Fact and Conclusions of
Law , requiring inter alia as follows:

n. Defendants , their agents employees and attorneys and an

persons in active concert and participation with them be and they
hereby are restrained and enjoined from remanding the case of
J. Weingarten, Inc. , FTC Docket No. 7714, to said Hearing

Examiner or other hearing offcer or from holding any hearings
or other proceedings or from taking any fluiher action of any

kind , directly or indirectly, under and by virtue of said order
and opinion of remand.

"b. Within ninety (90) days from :May 15 , 1963 , defendant
Federal Trade Commission and defendants Dixon, Anderson
Elman , MacIntyre and Higginbotham make and issue a final
ordcr , disposing of said case before the Federal Trade Com-
111ission.

On July 16 , 1963 , the District Court denied the Commission s mo-

tion for a stay pending appeal. On July 24, 1963 , a notice of appeal
was filed in the District Court. On or about .Tuly 26, 1963 , motions

for a slay of the District Court order pending appeal and for expedi-
lion of the appeal in the Uniled States Court of Appeals for the

Fifth Circuit wcre filed. The Court has not rendered a decision on

these motions.

"J. Wei11fjWrten, Inc. v. The Federa 'l' rade Commission, et at Civil Action "Ko. 47154

(7 S.&D. 736).
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Under the circumstances, and solely for the purpose of complying
with the above-noted order of the District Court:

It is ordered, That the Commission s complaint in this proceeding

, and it hereby is, dismissed, without prejudice to the right of the
Commission to reopen the matter and take such further action therein
as the public interest may require if the aforesaid order of the District
Court becomes ineffective as a matter OT law.

IN THE MATl 
SA \TOY W ATCH CO. , INCORPORATED , ET AI,.

ORDEH, ETC., IN REGAIil TO THE ALLEGED VIOLATION OF THE FEDERAL

TRADE CQ:;DfISSION ACT

Docket 8080. Complaint, Aug. II, 1960-Decision, Aug. 1.4, 1963

Order requiring New York City importers of watch movements from Switz
erland which they assembled with watchcases either domestically manu-
factured or imported from Bong Kong, to cease furnishing display cards
to dealer purchasers which stated falsely that the watches were fully
guaranteed by the manufacturers and were water resistant, and repre-
sented falsely by the arrangement of the printing that they had beeD
nationally advertised in Life-REaders Digest" ; and to cease sellng the

watches with the words "Swiss" or "Swiss Made" on the faces withont di8
closing that the cases came from Bong Kong.

COMPLA1NT

Pursuant to the, provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Aet, the Federal
Trade Commission , having reRson to believe that Savoy vVatch Co.
Incorporated , a corporation, and Arthur Miller and Isadore S. Miller
individua.Ily and as ofIeers of said corporation, hereinafter referred
to as respondents , have violated the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect there-
of wou1d be in the public interest, hereby issues its complaints
stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Savoy Watch Co. , Incorporated, is a

corporation organized , existing, and doing business under and by
virtue of the 1aws of the State of New Yark with its principal place
of business located at 62-67 'Vest 47th Street , New York , New York

Individual respondents Arthur Miller and Isadore S. Miller are
offcers of the corporate respondent. They formulate, direct, and
control the acts and practices of said corporate respondent, including
the acts , policies and practices herein complained of. The place of


