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than the net prices charged any other purchaser who , in fact
competes in the resale and distribution of said products "ith
the purchaser paying the higher price.

It is JUT/her ordered That respondent

, .

Westinghouse Electric Cor-
poration , a corporation, shall ithin sixty (60) clays after service

upon it of the instant order, file with the Commission a report , in
writing, setting forth in detail the manner and form in which it has
complied with the order to cease and desist.

THE IATTBR OF

TUJlG-SOL ELECTRIC INC. , ET AL.

ORDER , ETC., IN REGARD TO THE ALLEGED '\'IOLATIOX OF SEC. 2 (a) OF TIn:
CLA YTON -\CT

Docket 851J. Complaint, J1me 27, 1962 Deci8ion, Sept. , 1963

Order requiring a major manufacturer of electronic products, including mini-
ature bulbs, sealed-beam lamps and flashers for replacement in automo-
tive vehicles , with main uffce in Newark, X. J., to cease violating Sec. 2(a)
of the Clayton Act by such practices as granting on purchases of a utomo-

ti,e flashers to buying group jobbers-"\yhose organizations did not per-
form the functions of warehouse distributors but were actually deyiccs

for faciltating t.he receipt by the jobber purchasers of the discriminatory
prices-the higher price di!'counts accorded "arehouse distributors but
not available to non group buying distributors in competition with the fav-
ored jobbers; and by granting "incentive rebates" based on net pur-
chases to warehouse distributors and redistributors ill addition to tbei
functional discounts.

COl\IPLAIXT

The Federa.l Trade Commission , haying reason t.o believe that the
paTty respondents named in the caption hereof and hereinafter more
particularly designated and described , have violated and are now
violating the provisions of subsection (a) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act, approved June 19
1936 , (L. C. Title 15 , Sec. 13), hereby issues its complflint , stating

its cl1arges with respect thereto as follows:
P ARAGHAPII 1. Respondent , Tung-Sol Electric Inc., is a corpora-

tion organized . e,xisting and doing business under and by virtue of
the laws of the Stfl.te of Delawure , ,,1th principal offce ancl place of
business located at One Summer Avenue , Kewark ew Jersey. Tung-
Sol Electric Inc. , has divisions and corporate subsidiaries which are
variously located and engaged in the manufflcture, sale and distri-
bution f electronic products , including miniature bulbs , sealed-beam
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lamps and flashers for repair or rephcement installation ftnc1 use in
automotive vehicles. Tung-Sol Electric Ine. s overall product sales

cluring 195D totaled approximately 572 000 000.
Respondent , Tung-Sol Sales Corporation, a -nhol1y o-nnecl and

controlled subsjdiary of respondent Tnng-Sol Electric Inc. , is a
corpora6on organized , existing and doing business under and by
"irtne of the 1rnvs of the St.ate of e-n York , ,vith principal offce and
place of business located at One Summer ) venlle , J\'ewark , New
Jersey. Tung-Sol Sales Corporation is engaged in the sale and dis-
tribution of the products , including automotive replacement parts
manufactured by its parent Tung-Sol Electric Inc. Tung-Sol Sales
Corporation maintains a wnrehouse stock for sllch purposes in one
warehouse which it operates, located in Atlanta, Georgia; other
warehouse stock are maintained elsewhere in warehouses operated by
respondent Tung-Sol EJectric Inc. Tung-Sol Salcs Corporation
sales of automotive rep1acement products during 1950 totaled ap-
proximately $9 000 000.

Hespondents Tung-Sol Electric Inc. , find Tung-Sol Sales Corpora-
tion, in the course and conduct of their business , as aforesaid , have
caused and now cause the said automotive miniature bulbs, scaled-
beam Jamps and fiashers to be shipped and transported from the
State or Stat.es of location of their various manufacturing plants
warehouses ancl places of business , to the purc11asers thereof located
in States other than the State or States ,yherein sa.id shipment or
transportation originated. Said products have been and are sold 

different. purchasers for use or resale within the Lllitecl States and
the District of Columbia, and respondents , in the sa.le of the said
products , have at an tinlCs re1enmt. herein been and now are engaged
in commerce , as " commerce" is defined in t.he Clayton Ad.
PAR. 2. Respondents classify said different purchasers of their

automotivc replacement products and pxte,nc1 and set terms and con-
ditions of saJe for each sueh classification as folJmvs:

J obben - A purchaser classified as a jobber is normal1y engaged
in reselling said automotivc replacement products to a.ntomotive YC-
hicle fleets, garages , gasolinc sen- ice stations , and others in the auto-
mot.i\"c repair trade serving the general puhlic. Jobbers purchase
at a net price set out in respondents obber Net Price Lists . Re-
spondents sen to approximately 500 such jobber purchasers through-

out the United States.
1Varehouse Distributors- purchaser classified as a warehouse dis-

tribut.or normally rcsells only to jobbers. -

,,-

a.rehol1se distributor

purchases from respondents

' "

Jobber Jlet Price Lists , Jess a 711%
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''fLrehousing :tllmnmce ': on purchases of a, utomot.i\ e miniature and
scaled-bcflff hmps. The ,,' arehouse distributor receives a "Redistri-
lmtion Allowance , or rebate, of 14% of the jobbcr net price of auto-
mot.i\-e miniature and sealed-beam lamps , and 20% of the jobber list
price of flashers. To obtain the redistribution al)m,anccs the s8.1c.
must be. made by the 'wnrchollse distributor to bona fide jobbers ap-
proved b:.y respondents ' sales rcprcsentati'i' es. Claims for redistribu-
tion aIlmnmces must be submitted monthly to respondents. In cer-

tain instances upon "ccrtification that (1 warehouse dist.ributor does
100% of his business with bon" fide johbers the redistribution allow-
ance is granted as a discount off the \varehonse distributors purchase
invoice ' \'lthout the required submission of monthly claims.

Rcdi8tl'r6' utor- purchaser classified as :1 so-called "redjstributor
is a jobLer "ho resells Loth as a jobber and as a "arehousc dist.ributor.
A redistributoI' purchases frorn respondents

: "

Jobber Net Price Lists
less the aforesaid l'arehousing allmvance on automatiye miniature
bulbs and lamps. Each month such a purchaser submits a c1aim for
those sales made a.s it 1yare.house distributor and accordingly is allmved
thereon the aforesaid applimbJe redistribution allowances for ap-
proved sales.

Respondents grant warehouse distributors and redistributors an
Incentive Rebate :' based on net purchases of automotive products

according to the following schedule:

IIICC11tiVG

rc(dltc
Ket purcll:lses: 1)('/ ''('lIf

8;).000 to 89.9!J!L--

_-- ------ --- ------

------ J
$10,000 to $19,U9D--

__-- --- ------- --- ----

$20 000 and oycr ------

----------- --- ---- --- ---

Respondents sell to 581 such "warehouse distributors ' and " redis
tributors

PAR. 8. Respondents , in the course and conduct of their business as
aforesaid , have been and now are discriminating in price between
different purchasers of their aut.omotive replacement products of like
grade and quaUty, by selling said products at higher and less favor-
able prices to some purchasers than the same are sold to other pur-
chascrs , many of whom have been and now are in competition with
the purchasers paying the highe.r prices.
For example , among responde.nts : customers are a number of jobbers

pngflge.d in so- called ';group buying" which are classified by respond-
ents a.s " warehouse distribllt.ors . Such "buying group" members who
are the real purchasers , do not perform the normal functions of 
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'Warehouse distributor, but are in fact jobbers buying and reselling as
jobbers. H.espondents : classification of such buying groups as ware-
houso distributors results in the granting of higher and more favor-
ablo purchase price discounts to these group buying jobbers than are
granted 1..0 respondents ' non- group buying jobber customers who pur-
chase at respondents: regular jobber prices and do not receive the

additional discounts available to respondents ' "arehouse distributor
classification. rany of these group buying jobbers are in competi-
tion with respondents ' nongroup buying jobber customers.

As sample illustrations respondents lUll's appointed Cornbelt Auto-
motive \Va.rehouse , Inc. , Omaha , Nebraska , Southern California Job.
bel's , Inc. , Los Angeles, California, and K or-Cal DistributDI's , Inc.
San Frnncisco , California , as "warehouse distributors of t11eir automo-
tive replacement products. These organizations are or have been
buying groups through which their jobber menlbers purchased 1'0-

pondents automotive replacement products at the lower warehouse

distributor price )Vhieh ould otherwise not have been available to
uc.h jobbers. l nrchase transaetions between respondents and the in-

dividual jobbers have been billed to and paid for through the afore-
said nrga,nizations. Said organizations thus have purported to be the

pure-hasel's of r(;spondents products , when in truth and in fact they
sen-ed only as an agent for the several individual purchasers afore.
described, and )Vcre devices for facilitating the inducement or receipt
by the said jobber purchasers from the respondents of diseriminawry
purcha.sB prices.

\.n. 4. The effect of respondents : aforesaid disc.rimina60ns in price
het,yeen t.ho said different purchase.rs OT its said products of like grade
and qlla.lity, sold in the maneI' and method and lor purposes as afore.
st.ated , may be substantially to lessen competition or tend to create a
monopoly in the lines of commerce 1n which the aforesaid favored
pnre-hasers aTe engaged , or to injure , destroy or prevent competition
,yith said favored purchasers.

PAR. 5. The aforesaid acts and practices of respondents c.onstitute
Yiolations of the provisions of subsection (a) of Section 2 of the

Clayton Act. (D. C. Title 15 , Sec. 13), as amended by the Robinson-
Patman Act, approncl June 19, 1936.

Mi'. Riclw.rd B. Mathias and JIr. John Pe'T'Y, counsel supporting
ihe complaint.

IIow1'ey, Simon , Bakel Murchison by Jh. Harold F. Baker and
lilt. Dav/d O. llI1l'chi801L \Vashington , D. C. , attorneys for respond-
ents.

Jh. llCl'?y G. Jla80n and .lh. Cha.rles Rv.pp1'echt Ne"ark, Jlew
r ersey, of counsel.
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IXITIAL DECISIO:\T BY HARHY R. Hnn\:ES , HEARING EX.'\3IIXER

)IAY 13 , 1 fJG3

HISTOHY OF C.-\SE

Complaint 1\ns issued in this proceeding aga 111st the two corporate
respondents named in the caption on June 27, 1962 , c.harging them
with a yiolat.ion of subsection (a) of Section 2 of the Clayton Act
as amended by the Robinson-Patman Act, approyed June 19 , 1936
(1;5 U. C. 13). After describing the actiyities of these respondents
in tho sale and distribution of automotive rep1accment parts , the com-
pJn.il1t charges that the respondents have been engaged in commerce
as eommerce :' is defil1ed in the Clayton Act , jn the sale of automotive
miniature bulbs , sealed-beam lamps and flashers.

The complaint goes all to charge the respondents ,,"ith discrimina.-
tory practices ,vit.h respect to the sale of miniature and sealed-beam
lamps and JJashers.

By answer filed JuJy 25 , 1962 , respondents , while making certain
admissions , denied a Dnmber of mo.te1'in,1 allegations of the complaint
and by furt.her ans er raised c61i.ain affrmative defenses.

BO' order dated October 12, 1962 , a prehearing conference was set
by the hearing examiner to consider simplification and clarification 

the. issues , stipulations , admissions : and other matters to expedite the
trial of the case. A.t the prehea,ring conference held on October 30

1062, connseJ for 1.he respondents indicat.ed that a drastic change in
sales practices had taken place since the matter had been investigated
hy Commission personne1. On the st.rengt.h of that change , he ieJt
that a, continuation of this procec(ling ".ould not be in the public inter-
est. As L result, a second prehearing eonference was scheduled to hear
Commission counsers attitude in the light of this change in sales
practices.

At the second prehearing conference, held on Novcmber 23 , 1962

counsel supporting the complaint advised that he wished to go to trial.
Counsel for the respondents , hOWe1"81' , argued that a dismissal of the
complaint as to miniature bulbs and sea.led-lamps "as appropriate
nnc1 if it ,-vere granted , the respondents would not contest a. cease and
desist order wjth respect to flashers. He proposed to file a formal
motion for dismissal of t.he complaint as to the first two products
coupled with a stipulation of facts suffeient to cover a cease and desist
order with respect to flashers. In support of the motion to dismiss

counsel for respondents indicated that several affdavits '''ould be filed
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t ting forth the factual basis for the Inotion. Counsel supporting
tho complaint was asked:

HEARING EXA:'lINEH I-IIi'n(l S: Do you disagree with them (the support-
ing affdavitsJ or are you going to contest their factual basis:
:\IR ::IATHIAS: No.

IlEARING EXAl\II ER HIKKES: Well, it seems to me then that conceiv-
ably we do have a purely legal issue, whether the facts thus stated constitute
a legal basis for dismissal for abandonment, and if I should so find then con-
ceivably we would not have to make as many trips or perhaps any trips, I don
knO\y, and to that end , of course, I think our effort should be directed at this
moment.

MR. :\IATHIAS: Yes - excuse me.
HEARI1\G EXAl\IINER HINKES: Yes, go right ahead.
MR. :\IATHIAS: I believe just as I have listened to the discussion 80 far

if you find that the abandonment does constitute a defense and a cause :tor
dismissal of the bvo products involved therein , it is my understanding that the
case would pretty much be over rig"bt about that point.

HEARIKG EXAMINER HINKES: Yes.
::IR. l\L1.TI-IIAS: As to the third product involved in this, Mr. Bakel' eitber

commented that there was not too nmeh , too great a dispute iIH"olved in that
particular item.

Acconlingly, on November 26, 1002, counsel for t.he respondents

JiJec1 a " Iotion for Partial Dismissal of Compltint" with three affda-
"its attached thel'eto (Schulte, l(irchner and Bennett), together with
a memorandum in support. of the motion. In addition , a s6pulation
signed only by respondents ' counsel and not by CODlmission counsel
",YHS Sll bmitted ""ith respect to the respondents ' practices in connection
",yith the sale, of flashers , and a proposed order to cease and desist dis-
criminatory pric.ing practices with respect to the fla,shers.

On K oY!:,mbe, l' 30 , 1962 , Commission counsel filed their answer to the
respondent s : motion , asking that the motion be denied. Among other
things the answer stated:
If the hearing examiner \vere to grant respondents ' motion to dismiss , it would
amount to allowing respondents to present part of their case without the nec-
essity of formal hearings and \yithout allowing counsel supporting the com-

plaint to participate in the taking of testimony and presentation of evidence.
Counsel supporting the complaint would have no opportunity to cross examine
Rny persons who prepared and signed any of the affdavits submitted in sup-
port of the motion to dismiss.

A third prehearing conference was ihereupon held January 15
19G;J. \. that, prehearing conference the hearing e,xaminer stated that
he yras " some,\yhat. at n. Joss to uncle-rstand the posture of t.his case

, , , '

" :Here called the second prehearing conference at which the
legal issue of abandonment was in dispute but not. the factual issues
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set forth in the affdavits accompanying t.he
hearing examiner stated:

On the record it does not appear to me quite clear as to whether or not the
affdavits, tbat is, the facts in these affdavits, are now being contradicted or
not by Commission counsel'" .. "'

motion to dismiss. The

By way of reply (1'1'. L15) Commission connsel stated a* * , , our
concern is not that we have any controve.rsy of facts in the course of
the events that have occurred. There is perhaps an issue of fact or
an issue of a conclusion to be dra,,-n from t.he fads * '" 

* "

The transcri pt goes on:
HEARING EXAMIXER HIXKES: Are you speaking' of facts-let ns put

it that way-the chronology of the ennts as contained in the affda,its-
that the idea?

:\IR MATHIAS: That is correct.
IIEARIKG EXA:\IINER HINKES: Rather than any construction that can

be put upon any intent?
MR. MATHIAS: Correct-that is much better stated than I could June

stated it. It is not the facts contained therein, but the moth"e or the fact
ft)hat wil occur in the future.

TIEARI!\TG EXAMIXER HI.\TKES: I understand. Ko,.., let me put it this
way, howeyer, Mr. :\Iathias. Are you satisfied with the chronology of events
contained in these affdavits so that we can proceed simply to a determination
of the legal issue of abandonment or do you prefer to have hearings to develop
any change-any shade of interpretation that we care to put upon the facts
contained in the e affdavits?

Counsel for the respondents then (Tr. 51) offered to produce the
affants in the event there were questioning required concerning the

affcbvits. Commission counsel replied that the fads set forth in these
f1ficbxits were not reaDy going to be contested. Commission counsel
hinted (1'1'. 53) at "other facts " which would require hearings.

The hearing examiner then stated:
'" .. '" apparently, there is no neccssity for a hearing to prOTC the facts that

a.re aTcrred in tl1ese affdavits , since they are not really being disputed. HO\v
eYer, you tell me that in addition there are some other facts not mentioned
which you tbink you can proye , that is, Commission counsel can prove. which
wil miltate against a dismissal for abandonment. 1 cannot tell you "\vhethC'r
you ::l1ould proceed to prove thcse facts. can only say that if you think you
would like to have that in the record before I make my ruling, then we have got
to hold hearings for that purpose.

fR. COnKEY: Well, I do not know that it would be nccessary to hold
hearing-so I suppose that we could counter his affdavits with affdavits of our

O\vn from witnesses tIla t we would bring forward.

.. '" '" I think that we would , probably, be inclined at this point to stand on

the fact that tbese affdavits we do not believe giTe any ba::is for a plea 01'

abandonment.
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At the same prehearing conference, t.here was a discussion of the
E'cope of the order in the eyent the complaint was dismissed as to
miniature bulbs and sealed- lamps.

lIEARI G EXA:\U::TER HINKES: 

*.. 

Let us assume, for the purpose or

discussion, that I should agree that abandonment took place as to the miniature
bulbs and Iamps-I see those are the two products in'fol,ed- suffcient to war-
rant a dismissal of the complaint as to those two products, we have from the
respondents an offer to consent to an order which would prohibit the ilegal
practices with respect to flashers.

. . , would you want to have hearings of any kind to establish 8. record

basis for an order which would encompass more than flashers , even though only
flashers were involved in the ilegal practices that ha,e not been abandoned 1

MR. :\fATHIAS: I do not believe that hearings relative to the scope of the
order extending beyond flashers would , necessarily, be required at this juncture
of the case.

But I do not think that I would make any strong argnment immediately 

to inc:uding miniature bulbs and lamps within an order on stipulation regard-
ing flashers.

MR. BAKER: As I understand it, CommisRion counsel wil appeal only on
the assumed findings by your Honor of abandonment with respect to the two
products and would Dot contest the scope of the order on flasbers. As I under-

stand it, that is his position.

HEARING EXA ER HI KES: " " " is that correct?
MR. MATHIAS: Yes.

Thereafter
mental reply
stated:

on .January 28 1860 : compJaint counsel filed a supplc-
to the rcspondcnts: nlOt1on for dismissal. In it was

Counsel supporting the complaint must admit that they are in no position to

take issue with the affdavits fled by respondents outlning the so-cal1ed " one
price" system. The investigation on which tlJe complaint is based ended .some-
time before the changes now averred took place * * "' . For the purp-ose of tbis
part of our argument we accept the fact that tbere has been a cbange. But,
€TPD accepting the statements made regarding the change, we liust reject tbe
conclusion that these statements afford any proper basis for a claim of aban-

donment.

Two appendices \Ycre attached to the supplemental reply. Appcm1ix
A \yas part of the prehearing confe.renee. transcript. Appendix B was

(t. notice issned by the respondents on Apl'il12 , ID62 , concerning their
discontinuance of seTyice al1o ances.

On February 7, 1863 , respondents filed a reply brief in snpport of
their motion for dismissal. In it. they state.d they hr. d no objection
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to the hearing examiner s consideration of Appendix B of complaint
counseFs snpplemental reply: and admitted its authenticity.

Finally, on April 17 , IDG3 , respondents filed a Illation for leave to
file certain admissions in connectioll "with respondents : alleged viola-
tion of Section 2(a) of the Robinson-Patman Act with respect to
flashers. Complaint counsel having no objection thereto, the motion
was granted by order of the hearing exmniner elated April 23, 1963

and the admissions incorporated in the record.
On the record thus constituted , including the complaint , the answer

the motion for partial dismissal and the ullL:ontested affdavits at-
tached thereto, the Appendix B attached to complaint counsel's sup-
plementall'eply, the admissions by respondents with respect to their
sale of flashers, and the statements of record by counsel, the hearing
e.xaminer concludes that respondents' motion for partial dismissal

should be. granted , their conditional offer of an order covering flashers
be accepted , and an initial decision rendered to such effect.

FINDIXGS OF F -\CT

The PaTties
1. Respondent , Tung Sol Sales Corporation , is the wholly 011necl

:-ales subsidiary 01 respondent , Tung-Sol Electric Inc. Tung-Sol
Electric. Inc. , is a corporation organized and doing business under the
JiUVS of the State of Delawfl.rc \,lth its principaJ offce and place of
business located. at 1 Summer Avenue, Kewark 4 , :Kew Jersey. Tung
SOL SaIl's Corporation is a corporat.ion organized and doing business

under the laws of the State of Clew York with its principal offce and
plnce of busine,ss Ioeated at 1 Summer A\ enue, Xewark 4 , New .Jersey.

2. Hespondent , Tung-Sol Electric Inc. , controls the sales policy of
Tung-Sol Sa.les Corpora.tion.

Automotive Flashe1'

g. ne ponc1ents haye been engaged and are presently engaged in the
manufacture, sale , and distribut.ion of flashe.rs for repair or replac-
ment installation and use in automotive vehicles. Automotive flashers
:1re the activating de,dce in the directional signal used in automotive
vchides. Tuug-Sors gross sales of nutomoUve flashers in the replace-
ment ma.rket in the yea.r IDGI were approximately $3,320 000. Flash-

ers are sold by respondents to jobbers and warehouse distributors
located in various States of the L.';nited States for resale in the replace-
ment market.

4. Respondents haYB sold and now sen their automotive flashers in
eommerce as "commerce :: is denned in the Clayton Act, as amended
to customers located throughout the United St.ates.
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5. Respondents have sold anel do so1l their flashers to jobbers and
to dist.ributors. Respondents seE flashers to approximately 500 jobber
eustomers throughout the United States a.nd to approximately an
equaJ number of warehouse dist.ributors.

Purchasers e1ussificcl as jobbers are normally engaged in reselling
said flashers to autqmotire vehicle fieets, garages, gasoline sen- jce sta-
tions, and ot.hers in the automotiye repair trade.

Purchasers classiJied as warehouse distributors normally resell only
to jobbers.

'YU.rchollse distributors receive a " redist.ribution allmyance" from
respondents in the amount of 20% off the jobber Jist price for flashers.
'Yarehonse distribut.ors submit monthly claims to respondents for such
redistribution allowances based upon their resales to jobbers. In
certain instances upon " certification :' that a warehouse distributor cloes
100% of his business with bona fide jobbers the redistribution a1l0w-
ance is granted as a discount off' the warehouse distributor s pur-
chase invoice ,yithout the required submission of monthly claims.

Some of sueh warehouse distributor customers of responde,nts are
composed of jobbers who eit.her own and control , or are members of
a group, which group collecti",'ely constitutes the warehouse distribu-
tor, sometimes referred to as a ';buying group." The members or
owners of said "buying groups" compete with jobber cust.omers of
respondents, which jobber customers pa.y jobber list price for flashers
as compared to respondents ' selling price to said buying groups of
jobber list price less 20%. Some of such jobber owneel and contro11ed
entities, sometimes known as "buying groups " do not operate as ware-
house distributors or perform functions in the redistribution of
fLlshers.

The result of the foregoing is the granting by respondents of
higher and more favorable purchase price discounts to jobber mem-
bers of said groups than are granted by respondents to competing
jobber customers not affiliated with a "buying group.

Hesponclents grant and have granted to competing eustomers incen-

tive rebates on net purchases of flashers according to the following
schedule:

Incenti1:e
reba.

Xet purchases: percent
$10 000 to 999-

___------- ----- ----- --- --- ---- ----- ---

$25.000 to $40 999-

--___-- --- --- ---- ------ ----------------

----- 3
$50 000 and over_

____-- ---- ---- ----- --- ---- -----

----- 4
G. Hesponclents , in the course and conduct. of their business as afore-

said , have been and now are discriminating in price between different
purchasers of their tlutomotive flashers of like grade and quality, by
sel1 ing said produets at higher and less favorable prices to some pur-
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chasers than the SflllP are ::mld to other Pll'Clwsers , many 01 'whom IUl1;e
be.en and now are in competition with the Imrchasel's paying the higher
prJces.

7. The euect or l'espOndent3 aforesaid discriminations in price

between the said different purchasers of hs said flashers of Eke grade
and quality sold in the manner ancllllethoc1 and for purposes as afore-
stat.ed , may be sllbstnntirllly to lessen competition or tend to create a
monopoly in the lines of commerce in ",hich the aforesaid favored
purchasers are engaged , or to injure, destroy or prevent competition
with said fa voreel purchasers.

Scaled-Beam- ((nd JI;n;a!ure Laliip8

8. Prior to .J anwllY 1 , lD62 , Tung-Sol Electric Inc. , fwd Tung- Sol
Sales Corporation and aU of their mnjor competitors : inc.luding par-
ticularly General Electric Company and ,Y'estillghow3c , sold sealecl

beam and miniature Jnmps to j he automotive replacement market on
the basis of a dual price structure. Historically, the inchlstl'Y has sold

mininture bulbs and sealed-beam lamps on sHch a dual price structure
for approximnteJy 40 years. Basically, this price structure consists
of tn-a Je1'el:;, namely, ,,,arehollse distributors and jobbers. \Varehouse
dist.ributors receiye from manuiacturers redist.ribution allm1'anccs
based upon services rendered to the manufacturers in connection ,,'itll
their resale of the merchandise to jobbers. The ellect of this pricing
stl'UCtUI' 8 is to flecord to ,,-arehouse distributors lower net prices than
10 jobbers (Schulte p. 1).

9. The General Electric Company is by far the leading and domi-
nant. manufacture.r and sel1er of sealed-beam lamps and mininJllre
bulbs. It is estimated t.hat General Electric and their agents luu-
about 800 sa,lesmen caning npon the "\yarehouse distributor and job-
ber trade. Tung-Sol has approximately 40 sa.lesrnen calJing upon
this c1nss of trade (Schulte p. ; Kirchner p. '\).

10. On January 1 , 1962 , the General Electric Company put into
eft' ect fl reyollltionary change in distributional patterns and pricing
structure in ihe miniature bulb and sealed-beam bmp replacement
market. The.reafter , and continuing to date , General Elect.ric sold
sealed-beam lamps and miniat.ure bulbs to a1l customers , irrespecti"\"
of c1assific.at.ion or function at a single, uniform price. As It re-
sult of t-his drastic change by General Electric , Tung- Sol undertook
a recnduat.ioll of its pricing practices and reaehecl a firm decision
on or about ::Iarch 15 , 19G:2 , to adopt , effecti\'c April 2, 19G2, a one
price po1icy to all of its scnlec1-heam lamp and miniature Imlb re-
placement customers irrespective of e1a.ssiiicat.ion or function (Schulte

2).
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11. The price change ",yhich \ras eiIectin April 2 , 1962 , was pnb-
Jicizeel by a company re1ease elated April 12 , 196" (Appendix B of
complaint counseFs supplemental reply), in ",yhich it was stated:

The adion of competition as of April 2 , 1962, makes it necessary for us to hold
in abeyance our senice allowance program. As of April 2, 1962, consider
article 1 of the ,rarehouse distributor contract to be temporarily void.

12. c\s a result of adoption of a st.rict one-price policy eiTective
April 2 , 1962, Tung- Sol has experienced l revolution in its clistribu-
ticmal patterns in that it has lost some of its larger warehouse dis-
tributor customers. This has occurred because jobbers who historical-
ly and usually purchased from warehouse distributors now purchase
directly from Tung-Sol or any other manufacturer of miniature or
sf', a1ed-heml1 lamps at precisely the same price as warehouse c1istri-
lmtors (Schulte p. ,,).

13. For some years prior to April 2 , 1962 , when Tung- Sol sold to
jobbers and lyarehOllse distributors at differe,nt prices , it did not sell
to any ",yarehonse distrilmtors characterized as "paper wholesalers

those who diclllot pe.dorm a bona fide redistriblltiomd function.
Prior to April 2 , 1962 , 1111 Automotive Parts cases ",vi1.11 one exception
were cases in,' olving so-called " warehouse distributors" who did not
perform an:.v bona fide redistributional functions and whose owncr-
::hip, in one form or anothcr ",vas held by jobbers. The one exception
",vas the case of AlhamoJ'a Jfotol' PaTts , et al v. FTG. ",vhieh was 011

appeal to the inth Circuit Court of Appeals on Ap :i1 2, 196". An
opinion in this case ",vas rencle.red by the Court of \ppeals on Octo-

oer 9, 1962, remanding the proce, c1ings, CCI-- Trade lleg. Hep.
496 (7 S. D. 660:1. Therefore , at the time of Tung-Sol's decision

to go to a one-price policy, and to date., there had been no final ad-
judication as to the legality of a two-price structure in connection

",vith "\yurehouse distributors performing bona fide redistribution func-
tions in those situations where a ",y,uehouse distributor was owned in
",vhole or in part by jobbers , and Tung-Sol did not have reason to
believe that its clual pricing policy was certainly illegal (Schulte p. 3).

1-4. Prior to Janna.ry 1 , 1062, Tung-Sol granted to jobbers and

",yarehouse distributors incentive rebates of frOlll 1 % to 3 % discount
from net pUl'chase prices oased on the volume of purchases. Effec-
t.i\ e January 1, lDG2 , long prior to the issuance of the Complaint
herein , such inccntiye rebates were discontinued and Tung-Sol has
no intent to rEinstate such " incentive rebates" or any other ' illcentive
reLmtes :: or volume discounts, according to its executives (Schulte

4).
1:). Top management offIcials sLa.te that Tung- Sol has no intention

of reinstituting a dual price system or selling to jobbers and ware-
house distributors at differing prices , or selling to any competing



544 FEDERAL TR A.nE COM1HSSIOX DECISIQXS

Initial Dcc:sioll 63 I!

customers in the replacement market at different prices. The adoption
by Tung-Sol of a one-price system and the discontinuance of the 1. %

to 3 % incentive rebate is considered by the management of Tung-Sol
as a permanent change in pricing policy in the replacement market.
Additiona.lly, it is the considereel and firm opinion of the respond-
ents that the revolutiona.ry change that has taken plack: in Tung-Sol
market,ing policies, along "ith the marketing policies of the rest of
the scaled-beam Imnp and miniature bulb industry, is a permanent
ehange and precludes a return to a dua.l-price structure in the replace-
me,nt market. This is so for severa.! reasons. First , the change that
has t,aken pla,ce has already resulted in a drastic realigmnent of cus-
tomers ,vith many of the la.rger 'Yflrehouse distributors giving 
entirely the busincss of selling sealed-beml1 lamps and miniature bulbs.

Additional custOmers ha,Ye. been obtajne.c1 at t.1e jobber level and it.
would be extremely diffcult to ,,' ithdra.w from these jobbers the
privilege of buying a.t the c1istr1butors prices. Any such attempt

would injure the respondents seriously. Second , the dominance of
General Electric and its (l,ct-ions in revolutionizing its distributional
and pricing policies in the replacement market render it impossible
for Tung-Sol , from a practical standpoint, to return to a clnaJ-price
system ba,sed on classification of cust.ome.rs even if Tung-Sol clesired
to do so. (Schulte p. 4.

16. The decision of Tung-Sol to abandon its dual pricing structure

based on classification of customers was not influenced by the investi-
gation of the Federal Trade Commission. The possibility of a
Federa.l Trade Commission proceeding against Tung-Sol "was never
discussed" in connection with any of the deliberations preceding

Tung-Sol's abandonment (Kirclmer p. 5- 6). This is conclusively
shown by Tung- Sors continuation of a modified dual-pricing struc-
ture in connedion with one of its other automotive products , namely
flashers (SchuJte p. 5).

17. Tung-Sol and its prede.ccssor have been engaged in the sale 
automotive lamps for over 50 years and until the instant complaint
Tung-Sol has never been proceeded against in any Federal Trade
Commission action (Schulte p. 6).

DISCuSSION

Abandonment

The law with respect to the defense of abandonment is relatively
well setted.

It is , of course, axiomatic tha.t mere disconbnuance of a challenged
practice does not render the cont.roversy moot or estop the Commission
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from entering an order to cease and desist. Basically, determination
as to "hether the public int.erest requires the issuance of an order
in cases where cha 1Je,nged practices ha,vc been abandoned lies in the
xercise of a sounu discretion by the Examiner and the Commission
subject only to the ern-eat that '; rtJhis discretion must be confined
howeyer, "ithin the bounds of reasonableness. " 3

As stated in j1,ational Lr;ad 00. v. FedeTa.l Trade Oommission, 227
F. 2d 825 , 839-40 (7th Cir. 1955) :

While the Commission is yested with a broad discretion to determine whether
an order is needed to prevent the resumption of unlawful acts which have been
discontinued, this d discretion must be confined * * '* within the bounds 

reasonableness. (Quoting from Marlel1e , Inc. v. Federal Trade Commission

216 F. 2d at p. 559).

This rule of reasonableness requires something more than a mere guess or
suspicion contrary to the evidence and to the finding of the trial examiner that
a resumption of discontinued practices may lJot reasonably be anticipated. * * 

The principal elements which must be established to sustain the
(1efcnse of abandonment are:

(1) That there has been a voluntary and good faith abandonment
by respondents;

(2) That the challenged practices have been surely stopped under

circumstances which assure that there is no reasonable likelihood of
resumption of said practices by respondents , thus rendering the issu-
ance of an order unnecessary.

The timing of abandonment has not necessarily been a determin-
ati ve factor as t.o a respondent' s voluntary and good faith conduct
or a finding as to the likelihood of resumption. In Firestone Tire &
Rubbo)' Co. Docket Xo. 7020 , 55 F. C. 1909 (1959), the respondent
did not abandon the practice in question until after the issua.nce of the

Federal Trade Oommission V. Goodyear Tire RUDDer Co. 304 U.S. 2G7, 260 (1938);
Standard Di8tributor8 v. Federal Trade Commission 211 F.2d 7, 13 (2d Clr. 1954) ; Ed-
ucator8 .Ass v. Federal Trade Oommission 108 F. 2d 470, 473 (2d Cir. 1939) ; .Armand
Co. v. Federal Trade Commission 78 F.2d 707 , 708 (2d Clr. 1935) ; C. Howard Hunt
Pen Co. v. Federal 'Prade Commission 197 F. 2d 273, 281 (3d Clr. 1952) ; Hershey Choc-

olate Corp. v. Federal Trade Commi8sion 121 F.2d 968, 971 (3d Clr. 1941); Federal
rade Commission v. Good Grape 00. 45 F.2d 70, 72 (6th Clr. 1930); Clinton Watch

Co. v. Federal Trade Commission 291 F. 2d 838, 841 (7th Clr. 1961) ; Marlene , Inc. 

Federal Trade Commission 216 F.2d 556, 559-60 (7th Clr. 1954) ; Federal Trade Com-

mission v. Wallace 75 F.2d 733 , 738 (8th Clr. 1935); .Arkan8aS Wholesale G1.ocers
.Au n v. Federal Trade Commission 18 P.2d 866, 871 (8th Cir. 1927) ; Philp R. Park

Inc. v. Federal 'Prade Commission 136 F. 2d 428, 430 (9th Clr. 1943) ; Juvenile Shoe Co.

v. Federal Trade Commission 289 Fed. 57, 59-60 (9th Clr. 1923); Dolcin Corp. 

Federal Trade Oommission 219 F.2d 742 , 745 (D. C. Clr. 1954).
Marlene , Inc. v. Federal Trade Commission 216 F.2d 556, 559-60 (7th Clr. 1954) ;

KeasDey and Mattison Co. v. Federal Trade Commission 159 F.2d 940, 951 (6th Clr.
1947) ; Deer v. Federal Trade Commission 152 F.2d 65 , 66 (2d Cfr. 1(45). This discre-
tion is to be exercised in view of aU the facts and circumstances surrounding the alleged
discontinuance. Eu,gene Dietzgel Co. v. Federal Trade Collmi,qsion 142 F.2d 321 , 330-
31 (7th C:1r. 1944); GuarantefJ Veterinary Co. v. Federal Trade Commission 285 Fed.

835, 860 (2d Clr. 1922).
Marlene , Inc. T. FedeTal Trade Commission, supra cited and followed in Stokely

Van Camp, Inc. v. Federal Trade Commission 246 1!' 2d 458, 464-65 (7th Clr. 1957).

7S0- 01S- (j9--
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complaint, and :yet the Commission uphell1 the hearing examiner
dismissal of the romphint on the ground of abandonment in view of
other factors 1yhieh precluded '; cognizable danger of reCllrrent yiob-
tiOllS ' (55 F. C. at 1920). The Commission stated:

As we stated in the matter of Ward Baking Company, Docket Ko. 6833 (de-
cided June 23 , J05S), dismissal is rarely warranted in cases where a party
waits unti the Commission has acted and only then discontinues his ilegal
practice. 'Ve also pointed out in that case and in the mattcr of Argns Cameras
Inc. Docket Xo. 6199 (decided October 20, 1954), that the Commission , in the
exercise of its proper discretion, may di:smiss a complaint eyen though the dis-
continuance takes place after proceedings have been initiated , where there is a
clear showing of unusual circumstances which in the interest of justice do not
require entry of an order (55 F. C. at 1918).

Conversely, it is to be notedlhat " (tJhe fact that a respondent has

discont.inued fln illegal practice even prior to the issuance of a
complaint does not prevent the Commission from issuing fl cease flnd
desist. order Ai' yuB Oa11om8 , Inc. Docket Xo. 61DD , 51 F. C. 405
406 (1834). Thus in finaJ analysis, ihe key deteTminatiYE: question is
not the, timing but l'lther tho likelihood of the resumption of the
quest.ioned practice, as the main goal of the Commission is to pro-
tect the public against continued or futnre yio1ations of the statutes
it administers.

1. Rcs.pondents Fol/fntarily and 'in Good Faith
Challenged Pmct;ces

The Commission s complaint. , dated June 27, 1962 , was seryed on
respondents on or about Ju1y 3, 1962 (SchuHe p. 1). Respondents

abandoned some of the chalJengec1 prl1ctices on January 1 , 1962, and
lbnnlloned the practices ",hieh constitute the major pa.rt of the Com-
mission s comp1aint eft'eetive April 2 , 1962, as a result of a decision

reach eel on 01' about ?\Iarch Lj, 1962. Tung- Sors abandonment
decision 011 or ftbout. ::lnrch Vi , H)G2

, ,;,

, * ""yas in no "\yay, shape or
manner influenced by the il1yestigation of the Federal Trade Com-

Abandoned the

mission:'
The 8.bandonment of the cludlenged practices by respondents '''as

\yith respect to byo of it.s three automotin items , namely LmJbs and
lamps. The, third f\1.tomotLYC product mmudactnrecl and sold by re-
spondents is flashers. TIJCl'8 was no abandonment as to this product
and respondents h:1'"c continned to chte the pra,ctic( S clwllengecl in the

complaint with respect to flashers (Schu1tc, p. 5). If, as stated in
IVun! Baking 00. Docket Jlo. 6833 , 54 F. G. 1919 (1958), the
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otin1ting force behind respondents ' decision was to " ayoid the
i2sname of an order" (54 F. C. at 1921), then logie dictates that
respondents' abandonment as to bulbs and lamps \fould have been
cxtcnde,cl 1ikmyise to flashers.

Rcspondents good faith is further shown by their offer t.o admit
it prima facie case against. them and the entry af a cease and desist

order y,ith respect taihe flashers.
The nature of the change in respondents ' business resulting from

nbanrlonmcnt of the challenged practices \fas faT-reaching and con-
titnte-d R drastic upheTlyal of the historic patterns of distribution.

Old and yalned cnstomcrs \vere lost and a, neVi" pattern of distribution
blS bee.n set up with the acquisition of many new jobber customers.
Thns discontinuance in this case does not involve the abandonment
of a practice that \vas outmodecl and \yas to be c1iscarc1t:cl in any event.
t:nJike nn advertising theme that has run its course and is to be
replaced in the normal course of business , the change of respondents
\nlS one \yhi('h literally " shook:' the very foundations upon which
distributional patterns had rested for 40 years.

He.spondents ' abandonment \\'as noL and could not re, asonably be
suspected to be" based upon a clear understanding by respondents that
the practices challenged were illegal. The thrust of the complaint.

that the respondents sold bulbs and la.mps to certain customers
C'1assiflec1 as warehouse dist.ributors and that such warehouse c1istri-

bl1tors in fact constituted "buying groups" of jobbers and hence the
sa.Je to such " '\,firehouse distributors

" ,,

as in actua1ity a sale to a

jobbcr. Illustrative of such cllstomers it is a,Heged , is Southern Ca1i-
fornia Jobbers, Inc., Los Angeles, Ca1ifornia (Complaint, Par.

Three).
The A7hambra case was pending in the courts at the time of aban-

llonment by respondents, and if rcspondents l1ac1 any intention of
continuing their dmd-priee structure in the future and selling, for
exn.mple, to Southern Ca1ifornia. Jobbers as fl ,,-arehouse distributor

nd at. lower prices than it sold to non-member jobbers , then prudence
"\ycmld lmve dictated a.wfliting the, outcome of that case prior to any
abnl1clonment.

A bscl1ce of knowledge t.1at a questioned practice wa.s clearly unlaw-
illl plus abandonment. llot"\yithstancling this fact constitutes a power.
1111 showinl; of good faith. Thus , in the ATg' Il8 case supra the
Commission he.lel that abandonment by A.rgus subsequent to complaint
;ya,s in good faith because iTde7' aIi- Argus did not haye reason to
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know Ihat the
at 408-0).

practices chal1cnged " ere clearly i1egal (51 F.

e. The OlwlZengerl Practices Have Bee'H SUJ ely Stopped 'lender GiJ'
wnsta'lce8 'IL'hich AS8UI' e Then J 8 Ji 0 Reasonable Liklihood of

Reslf?nptl.

A. /188ul'ances vy Respondents

,Vhile assurances alone as to future intentions , either in the form
of affdavits or otherwise are not ncce,ssarily a suffcient basis to sup-

port an abandonment dismissal s it is equally true that bona fide

nssurnllces as to future intent are a persuasive factor, espeeially "hen
coupled with other facts and circmnstances which indicate it non-

JikJihoocl of resumption. Thus, for example , in a number of cases
the. Commission has specifically pointed out in the course of denying
motions to dismiss on the ground of abandonment that respondents

J1:we failed to giyc assurances as to the future, See, for exa,mple
Colgate-Palmoli'l' e 00. Docket No, 7660, Opinion of Commission
1\arch , 1061 C5S F. C. 422 , 432J, where the Commission stated:

In the .Argus case (dismissed on the basis of abandonment), the respondent

filed affdavits stating that it had no intention of resuming the practices with
which it was charged. Nowhere in this record has the Colgate-Palmolive
Company given any such express assurance,

Likewise , in BTowning King Co" Inc., et al Docket :Ko. 7060
C50 F.T. C. 1.15 , 16 1J, the Commission, in denying dismissal on the

basis of abandonment , stated: ""'17 e have no express assurance from
respondents t.hat they \vin not r€'BU11e such practices and there is 
inc1ic.a.tion of any 11llusual circumstances r\hich would support that
conc.usion

In JlaTlen,c , Inc. v, FedcTal T1,ade CmnmiS8'tOn supl' respond-
ents filed an equivocal affda.vit stating it had no intention of re-
suming the complained of practices "on a major seale,:: Referring
to this laek of categorical aSSllrances by respondents , the court held:
Thus , not only is the re.cord devoid of evidence as to petitioners

future intent, but aho of any statement as to such inLent. On this
state of the record , r\e believe the Commission properly placed the

'The fact that respondents, as a precautionary measure, have filed an answer denyIng
ilegality and setting up affrmative defem es, including the defense of abandonment, Clin-
Dot be efted against acceptance of tbe abandonment defense. In Stokely-Van Camp, Inc.
v. Federal Trade Commi88ion supra, the court beld :

Fact (2) Is irrelevant. Its irrelevancy is emphasized by the Commission s apologetic
sta.tement that no criticism is to be made against respondents (petitioners here) for
vigorouslY defending the posJtion they had taken , which , of course, they had a right to
do. It does not folJow , however, that one who defends cbarges before the CommissiOll Is,
on that Rccount, to be subjected in the future to a cease and desist order because his

defense there proves unsuccessful. That would be a policy abhorrent to our sense of
justice" (246 F.2d at 465).

Ward Baking Company, Docket No. 6833, 54 P. C. 1919 , 1922 (1958).
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burden on petitioners to re'i eal affrmatively t.heir intentions" (216
F. 2r1 at 560).

.Again, referring to the equivocal affdavit, the court stated:

\Ve can only speculate as to why these are so phrased, but certainly the Com-

mission on this record, so wanting in candor on this crucial issue, could well be
apprehensive that the public interest required an order (216 F. 2d at 560).

On the other hanel , ,vhere sl1lTouncling cirClUllstfllCf'S demonstrate
rather clearly the absence. of likeJihooc1 of resumption , affdavits of
inte.nt have been held to be unnecessary. Thus , in Stokely-Fan Ccunp,
Inc. v. FedeTal T1'ade (/OJH1ni8Sion, supra t.he Commission in denying
an aOfludol1nent c1ismissrtl of t.he complaint noted that there "ere no
affchncits indic.ating future jntentions. The Court of Appeals, re-

versing the Commission, held the camp hint should be dismissed on
the ground of a.bandomnent llot.'\yithstanding the absence of affdavits
of future intent because of fl. change in industry competitive condi-
tions which rendered a resllmption of the questLoned practices im-
probable (246 F. 2d at 465).
That the Commission places substantinJ weight 011 sworn assur-

ances of future intent "here other circumstances and facts tend to
corroborate such assurances is shmvn by its decision in Bell Ii owell
Co. Docket Xo. 6729 , 5l F. C. 108 (1957), as fol1mys: "The s',orn
assura.nces of respondenfs responsible ofIcers that the practices 'will
not he rClTived are 

':' ,

, ::' persuasin that the ;practices alleged ha
been surely stopped and there- is no liklillOod that they ,,,j11 be re-
sumed in the fnl.ure'" (,34 F. C. at 109).

In the instant case , respondents : responsible oH1ciah ha'\ e given
S,\"" orn aSsuntnccs that. respondents have no intention whatsoe' er of
a resumption of the questioned practices. For all of the reasons
stilted under Point 1 above. these assurances must. be fonnd to he in
good fa.i tho

n. Ohwngecl Busines8 C01Jditions

In Sheffeld Jienlw.ndise , Inc. Docket. Xo. (1627, 55 F. C. 2027
(1058) the Commission reyersecl the hearing examiner s dismissal

based on abandonment , pointing out that the Commission had no
rellsonable assunllces of non-resumption "by reason of e..xist.ng illClns-
try-,yide business conditions : and remanded the case (;35 F. C. at
2028). On t.he remand , it '\"as ShO''\1 that there had been an indl1s-
rrY-'\yide change concerning the use of t.he term '; jc,ye.IecF all watches.
The hearing examiner again dismissed the complaint on t.he ground
of almnclollnent Sheffield Jie?' clwndise Iuc. Docke-t 1' 0. Go27. 56

C. DD1 (1960): and the Commission affrmed, pointing out.:
One of the points mentioned in our decision to remand was the absence of a.
i;ho\Ying that inc1ustl'y-

,,'

We lH1- illl' '" COlHlitions IHlcl :"0 tl1c1lJgl'(1 as to '\YillTant a
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condusion that respondents for competitive reasons would Dot engage again in

the alleged practices. 'We think the record now fully supports such a conclu-

sion. Of particular significance is the evidence before us that members of a
S\viss association of watch manufacturers make the only one jewel watch move-
ment sold in this country and that in July, 1956 all members of this organiza-
tion discontinued their practice of marking the word "jeweled" on such watches
(56 F. C. at 999).

Converse)y, absE'-l1cc of (1. chrmge in industry-wide conditions has
been a, factor influencing the Commission s decision not to accept the
defense of fLba,nclonment. Thus in lV(lul Baking Co. , snpra the Com-
mission pointed out that "* * *' the same competitive conditions
which allegedly induced responclent to initiate the challenged 9.(1\er-

tising progrnm appa.re,ntly still e.xist': (rj-i F. C. at 1822). Likewise
in the first Sheffeld opinion : and prior to any evidenee as to indllstl'Y-
1,ide changes : the Commission st Ltecl the proposition thus:

There is no assurance other than respondents ' promise , even though made In
good faith , that they wil not resume the practices complained about in the
future for comp€titive reasons, because of. the conUnued existence in the in
dU8tf'Y of the practices that led respondents initiaUy to employ the questioned
rcpresentations. In sucb setting", re8pondeJits for compelling competitit:e 1'' (180n8

would be free again to adopt the same or similar practiccs absent some effective

legal restraint. " (55 F. C. at202S , emphasis added.

The contrast to the instant. case is st.riking. By April 2 , 19G2 : the
miniature bulb and sealed-beam lamp industry had completely almn-
doned a dual-price st.ructure. Hespondents, of course , prior to the
indllstrY-1vidc ehnnge follu\yed indllstry- ..yide prnctiee. 1-10,,' e1'e1'

with the revolutionary change that has taken place industry-wide

there exists no overall compet.itive c.ondit.ion which might prompt. 01'

even make feasible a return by respondents to the fonner practice::.
nnsual circumstances exist in the present case. The 

..,:' . . .

. com-

petitive conditions that influenced rcsponde,nt.(sJ to lldopt the, prac-

tice in the first place have been c.hanged * * *:, G c.ompletely. Re-

spondents were among the first licensees of the Gene.ral Electric Com-
pa,ny more t.han 40 yeaTs ago a.nd at a. time ,vhen General Electric
held all patents on incandescent lTliniature bulbs , sealed-beam lamps
Hnd the machinery and E'fll1ipment necessary to their manufacture.
GE thereby had a 100% monopoly.7 During that period. General

EJectric alone set the distributional patterns , including the dual-price
::tnlcturc , ,yhich it maint.ained until .J annary 1 , 1f.G2. Perforce , there-

fore , respondents in their initial entry to the market as an independent
manufacturer after the GE patents becflme, anliJab1e

: \\-

ere reqnil'p.(l
from a prflcticnJ competitive stn,llc1point to fono\\ the competitive
pattern set by GE. Obviously, t.he nnusl1a1 and drastic change in

G Firest011e Tire J: R-Ilbber Co. llpru.
C1. United States v. General Electric Co. 272 U.S. 470, 4S0-S1 (1926)
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inclustl'y-\,ide practiecs '\'Tought by GE' s adoption of fL one.-price
policy on.J anuary 1 , ID62 , remoyed , and renlOyec1 surely, the "compe.ti-
ti\-e conditions that influenced responde,ntCsJ t.o adopt the practice
in the first place (Fh estone Tire c6 Ruuuer (/0. , s'u.pTa).

Indeed , the ehange ,\yrought by GE e:fcctjY( ly precludes a return
by respondents to a two-price basis as effectively as the " indl1st.l'Y-
wide ac1option of the CFTCJ guides " in the Firestone casc. In the

Fh' estone case the Commission held that an agreement by respondent
and other members in t.he industry, subsequent to complaint , 10 ob-
Sel'Fe indust.ry FTC Guides constituted an industry-wide change in
competitive condit.ions justifying a conc.usion that "* : * it is to be

expeeted that the continuing guidance to be afforded by this pro-
gram ,,-ill pre'\-ent a recurrence" and that there '\vas no ': cognizable
danger of recurrent violat.ion" (55 F. C. at 1920). The Commission
a,lso pointed out that the respondent had "* * :': taken costly steps to
bring itself into line with the new-standards:: contained in the FTC
Guides (Ibid.

). 

The names of the tires are embedded in the side-
,\yalls , and thus in changing the names of its tires in compliance with
the Guides, Firestone had tnken the "costly step of making ne'\y tire
molds. Respondents here have likc,yise made changes whieh , from a
pra.cical standpoint , are more cost.y than a physical tire mold change.

s is shown by the Schulte affdavit, page the c.hanges which re-
spondents made jn turning to a one-price distribution system " re-
sulted jn It drastic realigmlJent of customers with 11o.n)' of respond-
ents ' customers giving up entirely the business of selling the prod-
ucts in question. ,Vhile , of course, it might be physically possible to
atternpt to realign the customers once again in accordance with the
old pricing system and to attempt to regain the lost customers , just
as it would have Geen possible for Firestone to make once again tire
molds bearing the deceptivc designations , both situations arc drastic
e.nough to '\Yarran the assumpt;on that the,y will not be reversed.
Indeed, the realignment of one s customers is an c\-en morc dra.stic
clla,ngc of commercial hellH'i-ior than is the THere casting of new molds
for one s products changing nomenclaturc.

A case '\yhich contains man ' significant parallels '\yith the I- resent
proceeding 1S Bell II mueU ()o.. 8'11prCl. In that ease the eomplaint
issued on February 20, 1857 , clwrgec1 the respondent wit.h illega.lly
enforcing Fair 'rrade agreements. On ,Tanna.ry IG ID57 ll &:
lIowe.11 flnnonneec1 that effective Fcbruary 1 , 1857, its Fair Trade
system would be terminated , and on that elate such termination '\yas
fully earriecl out , thus rendering inopcrati'\.e the methods of enforce-
ment questioned by the Commission. The hearing exnminer clenied
Bell &, IIowelrs motion to dismiss. In m-erruling the examiner and
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dismissing the case, the. Commission upheld the defense which ' IL'Cl8

based on the g1'O'uncl O'f changed b (8ine88 conditions.

Again , it. \YfLS possible for Ben &: Hon'el1 to Fair Trade in the
future,; it. -was possible that Be.I &. I-Io\"elrs dominant competitors
including Eastman I\:oc1ak

, ,,-

auld resume l, a.ir Trade in the future.
In lFa'/d Baking (' the Commission c1emonst.atecl that it is

ahnl)'s ready to entertain a shO\'\ing of changed competiti,'c condi-
tions as a basis for t.he abandonment. defense. In denying the abau
clomne,nt defense in the lVw'CZ Baking case, the Commission declared:

The instant proceeding contains Ilone of the unusual circumstances which ex-
isted in tbe Argus case, or any otber fadors so out of the ordinary that they
would call for dismissal. The plain fact is that bere we have simply a showing
of a discontinuance following the issuance of the complaint and a promise not
to resume in tbe future. On the other hawl, the Name competiUt1e condition8
which a.llegedly 'induced respondent to i-nit-ate the challenged. advertising pro-
Ut' am apparently stW exist. Clearly, the Commission would not be required to
rely on the promise not to further engage in the practices. (54 F. C. at 1921-

1922 , emphasis added.

Ullong t.he reasons for denying dismissal on the basis of abandon-
ment. in The Orand -Union Co. Doc.ket No. 6973 (Aug. 12 , 1960)

(57 F. C. 382 , :125J the Commission pointed out that. "* , ", re-

spondent has not gh-ell any assurances that it ,yill not again engage
in the practice challenged by t.he compla.int or some similar practIce

1101' can jt be said that competitive conditions ha.n so changed that
respondent is llot likely to engage in such practice.

Sirnilarly, ill Cartel' Pi'odlt()t8 InG. Docket Xo. 7 )43 (April 25

1902) CGO F. C. 78:2 , 79G ), the current Commission in upholding the.
hearing examiner s reject.ion of the abandonment defense, pointeel
ouL the absence of any change. in the competitive conditions: "There
has been no shO\ying of unusual eircumst.ances ,yhich \YOlild indicate
that entry of an order is unnecessary nor does it appear that there

has been any change. in the competitin: conditions which may have
influenced respondellts to nse. adn?,lt.ising of t.he type ullder considern-
tion.

In J' El'allgei , BlumgcI1't d" Co. , lnc. Docket Xo. 3243 , ,16 F.
1138 (1950), one or the reasons for the dismissal on the ground of
alHlJlc10nment v,as t.hat ,,':' ':' ':' the economic conditions in the industry
prior to )944 under Idlich producers of rayon maLe-ria.1 felt it ne('-

essflry to create in t.he cOllsmning public a dema.nd for products fabri-
cat.ed from ra.yon yarns no longer exist 

.;, 

: (46 F. C. at 114:1).

Z\iatiol(((l Retail FIO'nitul'e Ass Docket Ko. 532 , 4:8 F. C. 1;140

(1051), and i\' ational Ooat Ctlid Suit Industl'Y RecoL'ery Board Docket
Xo. -t3DG

, ,

J7 "F. C. 13;):' (l050) were both also dismissed cases in
which the questioned practices took p1ace 

,,':' .

. * under economic COll-
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ditions "which differed materia.lly from those nmv prevailing 

,;: '" ::,

(48 F.TC. at 15,)8; H F. C. at 1568).

. Complaint connsel , citing Flillllwn Pei'iod.i,caZ8 , Inc. FedeTal
ade COlruni8sioh 174 F. 2cl122 (2d Gir. 1949), state that. respond-

ents : admitte,c1 abarl(10nmen1. is a. "partial abanclonmcnf: unel , there-
fore , the (1dense of aballclonrnent is unavailable. In the FII71man
ca.'Je respondents were charged "\"i1.h snch false and misleading state-
ments as "Complete and unabridgecF a,nd "A full-length llOyer: on
the covers of their abridged editions, without indicating that the

books were not compleie reprints of the origina.ls. H,esponclents
rtbancloned use of the statement "cOlnplete and unabridged" but con-
tinued to use, the statement " -\ fnn-length novel. Hillman Peri-
odica/s , Inc. Docket Xa. 5c!40 , 44 F. C. 832 (1048). This is the
discontinuance "in part" of which the COUlt speaks (lH F. 2d at 123).
Obviously, the abandonment in the present proceeding is not remotely
sirniJar. In l:h'lllwIL respondents abandoned only one of two false
and misleading statements relating to the product being consicle.red.
In the present proceeding Tung- Sol has abandoned all the questioned
pl'act.ires relating to the 1."\1"0 products being considered. Therefore
the abandonment here involved can in no \,ay be deemed a "PlLrtial
n bnnd omnent.

C. Other COHsiderations

Othe,r factors bettring on the liklihoocl of resumption are the
attitucle of respondent towards the proceedings:: S and " the character

of t.he past violations :: of the law , if anyY
III the inst.ant case respondents haTe suppliecl counsel in support

of the complaint "ith all c10cnments and data, requested "ithout re-
quiring resort to compulsory p1'oce88es. o There has been complete
cooperation.

)lo1'eo\"81' , in its 50-odd years of existence Tung-Sol has llCYCr been
proceeded against by the Federal Trade Commission (Schulte

, 1'.6).
Hesponc1ent s situation is thus to be deemed in dear contrast to

those cases in \,hich assurances of fllture complja.nce with the law
were held to be vitiated or neutralize,d by a past history of respon-
dent' s misbehavior. In Oonsolidated Royal Ohemical 001'

1" v. Fed-
eTaI TTade Oommission, 101 F. 2d 806 80S (7th Gir. 1051), the court

Eugene Dietzgen Go. Y. Federal Trade Commi8sion, sl,pra
United States v. lV. T. G1'a11t Co.

.. 

345 U. S. 629 , 633 (1953).
In Fred Brollnel' Gorp. Docket Ko. 7068 (57 F. C. 771, 770). Hearing Examiner

Jobnson , in finding abandonment and no lIkeJllJOod of re umptlon noted: "The record
shows that respondents cooperated to the fullest extent In the course of the inycstigation
withholding no information and making freely available to the investigator all records
and Information reg'lested.
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upheld the Commission in its refusal to accept respondenfs assur-
ances of future compliance on the ground that respondent had al-
readv violated the terms of two stipulations made 6 and 16 years
previously.

Complaint counsel point out that in respondents' April 12, 1D62
notice of change to a one-price policy, this change is referred to as a
temporary change. Based on this , it is urged that there can be no
finding of a non- likelihood of resumption. However, viewing the
drastic. and radical change being made and its certain adverse impact
on certain old and loyal customers (Kirchner affdavit

, p.

6), the
language employed in the lIotice is whoJ1y logical and consistent with
business objectives. For example , as lCirchner points out in IllS aff-
davit, the company calculated that it could keep some of its ware-
house distributor accounts , even though jobbers to whom these "are-
honse distributor accounts had previously sold could buy at the same
price as warehouse distributors themselves. The notice was no more
than it diplomaHc announcement of a change in pricing structure
which had been in existence for over 40 years. In any event, the
hard fact is that more than one year later respondents stil have a
one-price policy and the affdavits thoroughly support the comp1ete
unlikelihood of any change in the future.

Procedural Issues

Counsel supporting the complaint argues that a fun rec.ord must
be macle and that the issue is presented to the hearing e.xaminer ': in a
factual vacuum" (Br.

, p.

3). In the same vein it is asserted that
there should be evidence as to the aetions of respondents ' competitors
and that the abandonment issue cannot properJy be decided apart
from " the considerations which led the Commission to issue the com-
plaint in the first instance" (Br.

, p.

3).
These assertions are who11y without merit. It can and must be

assumed t.hat the Commission in issuing the complaint had "reason
to beJjevc that respondents had violated the R.obinson-Patman Act
as a. l1eged. pholding a defense of abandonment assumes, n-ithout
deciding, that the abandoned practices were unlawful. Therefore , ev-
idence that they were in fact unlawful , if such be the case , would add
not.hing. It \"\ould, as compJaint counsel so aptJy observed, be

whip(pingJ d horse" (Tr. 10).
In view of counsel's reJuctance to " whip a dead horse" the examiner

gave complaint counsel until November 23 , 1D62, to investigate and
satisfy themselves as to the cnrrent facts (T!' 15-17). At the hear-
ing on JI oYember 23, 1D62 , counsel for respondents advised the ex-
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aminer t.hat rcspondents had prepared a. motion to dismiss 
lS to f.yo

proullcts on the ground of abandonment, supported by nffdavits and
brief. In response to t11is snggestion the hearing examiner inquired
whether Commission counse1 took issue ,yith the fncts stated in the

supporting aflidayits , as follows:
)1R. l\ATHL\S: It is my understanding that April 2 a rnllical change did

occnr in their sales program ,,yhich-
HEAIUi\G EXA)I1KER lIl:!G\:ES: Haye you seen the affdayits referred to

by Ir. Baker?
11R. MATHIAS: Yes, sir.
HEAH.ING EXA)IJ ER HIXKES: Do yOU disagree with them or are you

going to contest their factual basis?

I\1R. :MA'l'IIIAS: No (Tr. 33).

Ata further hearing on January 15 , 1063 , Commission counsel
affrmed that there was no question as to facts and that their answer
was not meant to be interpreted as raising issues of fact and that the
only issue was as to the " conclusion to be drawn from tlle facts ('II'.

':1-+--5). Again counse1 for respondents offered to produce the affi-

ants for interrogation and again Commission counsel stated they were
not contesting the facts but only the "conclusions to be drawn
(Tr. 51).

The examiner invited Commission counsel to put in any evidence

they had which they thought would have a bearing on the abandon-

ment issue (Tr. 53), but counsel declined to a vail themselves of this
opportunity and stated they would "stand on the fact that these
affdavits we do not believe give any basis for a plea of abandonment"
(Tr. 54). Nevertheless, complaint counsel infer that the briefs and

affdavits submitted so far in this proceeding do not form an adequate
legal basis for deciding whether there is a good abandonment defense.
lIowever, decision or controversies through affdavits , and especially
uncontroverted affdavits , is commonplace both in the courts and the
Commission.

In Bell 

&, 

Howell 00. , supra the Commission s decision dismissing
the complaint on the ground of abandonment was made on the basis
of affdavits and attached exhibits and the briefs of opposing counsel.

In '-1rgw? Cameras , Inc. , supra the deeision to dismiss for abandon-
ment was made on the basis or one affdavit, attached exhibits , a sup-
plementary affdavit, and memoranda. In N. Erlanger, Blumgart &
Co. , lnc. supra thc dismissal for abandonment VIas made on the basis
of onc affdavit and a supporting brief.

In Oneida , Ltd. Docket No. 7236 , 55 F. C. 1669 (1959), at the
oral hearing on the motion 1.0 dismiss for abandonment , the exam-
iner granted the dismissal on the basis of the affdavit and attached
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exhibits and memoranda without the taking of any evidence. In
the oral argument before the Commission on appeal from the

dismissal, complaint eounsellnaintained that he \Vould have Eked to
haTe had further testimony given on the question of abandonment but
that the examiner never granted him the opportunity to put respon-

dent s oiIcials all the stand and instead asked several questiolls of
respondent's counsel and dismissed the case forthwith. The Com-
mission nevertheless affirmed the examiner s dismissal.

In R. H. White Om'

!,.

Docket No. 688+ , 04 F. C. 1734 (1958), the
examiner dismissed the proceeding without prejudice on the ground
of abandonment, and complaint counsel appealed. In its opinion the
Commission stated:

o oral testimony was received. The record which was the basis for the hearR
ing examiner s challenged ruling was composed of the complaint and the re-
spondent' s combined ans\ver and motion , and attached memorandum , together
with counsel's reply in opposition to the motion and a11 affdavit !mbmitted by the
respondent. Hence our consideration of the appeal is likewise limited to those
record matters. (54 F' C. at 1736.

Later on in :its op:inion the Comm1ssion stated:

'" '" '" 

After the motion to dismiss 1CQ.8 filed , counsel supporting the complaint
took no exception to the basic or essentialjacts asserted in the respondent's an-
swer and affdavit and made no effort to supplement the record 1dth addf.ional
facts bearing on the gooel taHh ot the respondent's discontinuance. They thus
permUted the motion to go to the hearing examine?" tor decision virtually by
default and , on the record presented to hhn , the hearing examiner s action of

dis'inissal 1L'ithont preJudice clearly wa- 8 appropriate. (Emphasis added.
Vndcr the CirCl1llstances, we are of the opinion tha t our action should be

governed .similarly. '\Ve recog"nize, of course , the Commission s pmver to remand
a proceeding to a hearing examiner for the reception of such evidence as may
be necessary to proYide an adequate basis for an informed decision on any
question presented for review. But such a procedure is costly, time-consuming,
and , to a degree , harassing to tbe respondent. ,Ye believe that in the instant
matter the public interest wil be best served by allowing tbe initial decision
to stand undisturbed and by underwriting the professions of respondent's aff-
davit of abandonment by continued close scrutiny of its future operations. (54

C. at 1737-1738.

Scope of the Order

Although statements of complaint connsel at the prehearing con-
ferences reflected no :issue between the parHes respecting the scope of
the order and no objection to an order Iyh:ich lTould mention flashers
alone, a brief exposit:ion of the :issue mjght be approprjate. fany
cases have held that it is appropriate to confine the order in a liti-
gated ease to the products :ill connection with which violation is
shown under c:irc.umstn.nces where no exculpable defense 1S available.
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In Vanity Fair Pap",' ,Vilis. he. Docket No. 772.0 (60 F. C. 568

584J, the Commission limited the order to "paper products and re-

fused to include "other merchandise" There the record failed to dis-
close "TIhether respondent makes or sells any other product. I-Iad

the complaint been dismissed "ith respect to " other products ' for

fai.lure 01 proof or because of an affrma.ti\"e defense , the sanle result
should obtain. In the il1atter of Transoqram Com.pany, Inc. Docket

No. 7978 (61 F. C. 629j. This would also appear to be consistent

with tl1c opinion in Sl(Xlnee Paper C01'P' 
v. Federal T1'ade Oommis.

sion 201 F. 2.d 833 (2d Cir. 1961) (7 S. D 175 , 181J that "there
must be some relation between the facts found and the hreadth of the

order." 1Ioreover , there is a practical bas:is for a distinction in the
treatment of flashers vis-a-vis miniature bulbs and sealed-beam lamps.

The competitive nature of the two ma.rkets is entirely distinct. For
example , TIhile General Electric flucl \Vestinghouse are major com-
petitors of Tung- Sol in connection with miniat.ure bulbs and senled-
beam lamps , they do not compete ,,,ith Tung-Sol in connection with
flashers , of which Tung-Sol is the 1cading manufacturer and seller.
The '; tailoring" of the order lH re is, tlwrefore quite appropriate

in view of the voluntary, good faith abandonment of the practice
with respect to miniature bulbs and sealed-beam lamps , the difference
in the competitive market for these tTIO products compared to flashETs
and the failure of COIn)J laint counsel to take issue TIith the proposed
narrmv scope of: the order.

ORDER

I t is oTdeTed That Tung-Sol Electric Inc. , a corporation, and
Tung-Sol Sales C.orporatiol1 , a eorporation , their offcers , repre.senta-
tives, agents a.nd employees , directly or through any corporate or
other device , in or in connection \\-ith the sale and distribution for
replacement purposes of a.utomotive flashers in commerce , as "com-
merce" is defined in the Clayton Ad, do forthwith cease and desist
from discriminating, directly or indirectly, in the price of sajc1 procl-

ucts of like grade and quality, by selling to flny purcha.ser at net

prices higher than tl1e net prices cl1arged any other purchaser ,yho
in fact, competes in the resale and distribution of said products

with the purchaser paying the higher lJric8,
It 'tS lnrther o1Ylered That the complujnt be, and it heTeby is , dis-

missed "ith respect to miniature bulbs and sealed-beam la.mps with-
(Jlt prejudice to the right of the Commission to taJre such further
action against respondents as future facts and circumstances lTRY

warrant.
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FINAL OHDEH

The hearing examiner filed an initial decision in this case on )Iay
, 1863. Subsequently, on July 25 , 1963 , the Commission , having

been informed by complaint counsel that no petition for review
would be fiJed , issued an order staying the effective date of the initial
decision. The Commission has now determined not to place the case
on its own docket for review. Accordingly,

It is ordered That the Commission s order of July 25 , 1963 , stay-
ing the effeet.ive date of the initial decision, be, and it hereby is

acated.
It is further ordered That the initial decision be, and it hereby is

adopted a.o; t.he decision of the Commission.
It 18 further o)'dered That respondents sha11 file with the Commis-

sion , within sixty (GO) days after service of this order upon them
a report in wTit.ing, signed by them setting fort.h in detail the manner
and form of their compliance "With the order.
By the Commission , Commissioners Dixon and 1facIntyre not

concnrrmg.

IN THE :MATTER OF

JIILTON 'FETTXER T1L\DIXG "\S ;\IILTOX FL:RS

COX-SEST ORDEH; ETC.: IN REGARD TO THE ALLEGED VIOLATIOX OF THE

FEDF.IL\L TRADE COJD1I86IO '" AXD THE ycn PRODuCTS LABELIXG ACTS

Docket 0-.82. ComplrLint , Sept. 1963-Dccision, Sept. , 1963

Consent order requiring Ii manufacturer, retailer and wbole!'aler of tun; 

Cincinnati, Ohio , to cease -dolating the Fur I' roduets Labeling Act by fail-
ing to shmv on lubels and in.oices am! in advertising wnen fur product!'
contained cheap or waste fur, to show on labels and in ad.ertising the true
animal name of fur aTHl when fur was ';natural" , to disclose on labels that
certain furs were " secondbaud" and to show on iu.oices the country 

origin of imported furs; using in adyertising tbe names of animals other
tlWD tbose producing ('crtuin furs; advertising falsely that prices of fur
products Tlere reduced "1/:1 to 1/2 and more : failng to maintain adequate
records as D. basis for pricing claims; and fai1ng in other respects to com-
ply with the reQuirements of the ..ct.

IPLAINT

Pursuant to the provisions of t.he Federal Trade Commission Act
and the Fur Products Labeling Act and by virtue of the authority
Yestrcl in 1t by said ---\.cts , t11f Federal Trade Commission having

rUtson to belif'Te that :.\lilton Fettner, an individual trading as


