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offcers of said corporabons , and Adolf Alcalay, individually and as
an offcer of Rhoda Lee , Inc. , and respondents ' agents , representatives
and employees, directly or through any corporate or other device, do
:forthwith cease and desist from removing or mutilating, or causing
or participating in the removal or mutilabon of, the stamp, tag, la-
bel , or other identification required by the Textile Fiber Products
Identification Act to be affxed to any textile fiber product, after such
textile fiber product has been shipped in commerce and prior to the
time such textile fiber product is sold and delivcred to the ultimate
consumer.

It 

y, 

further o1'dered, That each of the respondents herein shall

within sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the man-
ner and form in which they have complied with this order.

IN THE MATTR OF

PAINTSET FASHIO S, INC. , ET AL.

ORDER , ETC. , IK REGARD TO THE ALLEGED VIOLATION OF THE FEDERA TRE
COM)lISSION AND THE FLA:MMABLE FABRICS AOTS

Docket 8468. Complaint, Pcb. 1962-Decision, Sept. 11, 1963

Order dismissing complaint charging New York City dress manufacturers with
violating the Flammable Fabrics Act for the reason that the fabricB com-

plained of as being dangerous when worn were silk handkerchiefs less than
24 inches square and so exempted from the provisions of the Act \vhen
complaint was issued.

CO:MPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, and by virtue of the authority vested
in it by said Acts, the Federal Trade Commission, having reason

to believe that Paintset Fashions, Inc., a cDrporation, and Louis

Smolowe and Herbert Smolowe , individually and as offcers of said
corporation , hereinafter referred to as respondents, have violated the
provisions of said Acts and the Rnles and Regulations promulgated
wlder the Flammable Fabrics Act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:

PARAGRAPH 1. Respondent Paintset Fashions, Inc. , is a corpora-
tion , duly organized , existing and doing business under and by virtue
of the laws of the State of N ew York. Respondents Louis Smolowe
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and Herbert Smolowe are president and treasurer, respectively, of
the corporate respondent and formulate, direct, and control its
policies, acts , and practices. The business address of all respondents is
49 West 37th Street, New York , New York.

PAR. 2. Respondents , subsequent to July 1 , 1954, the effective date
of the Flammable Fabrics Act, have manufactured for sale, sold and
offered for sale, in commerce; have imported into the United States;
and have introduced, delivered for introduction, transported and
caused to be transported , in commerce; and have transported and
cauced to be transported for the purpose of sale or delivery after sale
in commerce; as c.ommerce" is defined in the Flammable Fabrics
Act articles of wearing apparel , as the term "article of wearing ap-
parel" is defined therein , which articles of wearing apparel were
under Section 4 of the Flammable Fabrics Act , as amended , so highly
flammable as to be dangerous when worn by individuals.

Among the articles of wearing apparel mentioned above were
dresses style Numbers 7563 and 7564 which contained fabric decora-
tion consisting of siJk squares flammable under the Flammable Fabrics
Act.

PAR. 3. Respondents , subsequent to July 1 1954, the effective date
of the Flammable Fabrics Act, have manufactured for sale, sold and
offered for sale, articles of wearing apparel made of fabric which
was, under Section 4 of the Act, as amended , so highly flammable
as to be dangerous when worn by individuals , and which :fabric, as

the term "fabric" is defied in the Flammable Fabrics Act, had been
shipped and received in commerce.

Among the articles of wearing apparel mentioned above were
dresses style Numbers 7563 and 7564 which contained fabric decora-
tion consisting of silk squares flammable under the Flammable Fab-
rics Act.

PAR. 4. Respondents have furnished t.heir customers with a guar-
anty with respect to the articles of wearing apparel mentioned in
Paragraphs 2 and 3 hereof, to the effect that reasonable and repre-
sentative t.ests made under the procedures provided in Section 4 
the Flammable Fabrics Act , as amended , and the Rules and Regu-
lations promulgated thereunder, show t.hat said articles of wearing
apparel are not, in the form delivered by respondents , so highly flam-
mable as to be dangerous when worn by individuals. There was
reason for respondents to believe that the articles of wearing apparel
covered by such guaranty might be introduced , sold, or transportd
in commerce.
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Said guaranty was false in that with respect to some of said articles
of wearing apparel , respondents have not made reasonable and rep-
resentative tests.

PAR. 5. The acts and practices of respondents herein alleged were
and are in violation of the Flammable Fabrics Act and the Rules and
Regulations promulgated thereunder and as such constitute unfair
and deccptive acts and pmctices and unfair methods of competition
in commerce within the intent and meaning of the Federal Trade
Commission Act.

Jh. Thoma/ J. Anderson for the Commission.
Mr. iI. S. Tunick New York, N. , for respondents.

INITIAL DECISION BY VVALTER R. JOHNSO , HEARING EXAMINER

On February 13, 1962 , the Federal Trade Commission issued its
complaint, charging that the named respondents were and are en-
gaging in acts and pnLCtices in violation of the Flammable Fabrics
'cct and the rules and regulations promulgated thereunder, which
constitute unfair and deceptive acts and practices and unfair methods
of competition in commerce within the intent and meaning of the
Federal Trade Commission Act.

The said complaint reads in part

, "

Respondents * * * have manu-
factured for sale * * * articles of wearing apparel' . . so highly
flammable as to be dangerous when worn by individuals. Among the
articles of wearing apparcl mentioned above were dresses." It 
further alleged in the complaint that respondents have furnished

their customers a guaranty ,,,ith respect to the mentioned wearing
apparel to the effect that tests made under procedures provided in the
Flammable Fabrics Act show that such articles of wearing apparel
are not highly flammable as to be dangerous when worn by individ-
uals and that the guaranty was false in that such tests had not been
made. On behalf of the respondents , a motion was fiJed for a more
definite statement of the complaint in certain particulaTs. Counsel
for the parties met with the hearing examiner for a prehearing con-
ference at \Vashington , D. , on l\iay 3 , 19G2 1 at. which time , among
other things , the said motion was considered and disposed of on the
record.
Respondents in their motion and in the djscussions at the pre-

hea,ring conferenco expressed indignation (and just1y so, in light or
the admitted facts) with reference to an offcial press release of the

1 Louis Smolowe , onc of the respondents and president of the corporate respondent, died
on April 21, 1962. A prehearing conference scheduled for April 24 , 1962 , was reset for
May 3 , 1962.

780-018--69--
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Commission in
case, stating in

connection with issuance of the complaint in this
part:

The complaint alleges the concern has manufactured dresses which were EQ

highly flammable as to be dangerous when worn.

It is their position that the statement Ijas unfair and harmful
to the respondents in that the public and trade are led to think that

the fabrics in their dresses arc flammable, whereas the only thing that
is involved here is a sma1l silk handkerchief '\vhich accompanied the
dresses.
Pursuant to the request of complaint counsel at the prehearing

conference, the complaint ,vas amended by adding after the word
dresses " appearing in the last sentence in paragraphs 2 and 3 thereof

the words and figures " sty Ie numbers 7563 and 7564 \vhich contained
decoration consisting of silk squares flammable under the Flammable
Fabrics Act." The respondents filed answer to the complaint, as
amended , which is in the nature of a general denial and alleges " that
the complaint relates soleJy to certain silk handkerchiefs less than
twenty- four inches square which the Federal Trade Commission has
held in its opinion issucd May 18 , 1951, to be not covered by the

Flammable Fabrics Act , as amended"
:Hearings were held in the city of New York ew York , on June
, 14 and 15 , 1962 , and on the latter date the record was closed for

the receipt of evidence, Proposed findings of fact, conc1usions of law
und order were filed by counsel for the parties. 1'118 hearing exam-
iner has given considera,tion thereto and alJ proposed findings of fact
and conclusions not hcreinafter specifically found or concluded are
herewith rejected. Lpon consideration or the entire record herein
the )1earing examiner makes the following findings of fact and con-
clusions:

Respondent Paintset Fashions , Inc. , is fl corporation (hiJ)' organized
existing and doing business under a.nd by virtue of the laws of the
State of New York. Hespondent Louis Smolowe died on April 21
1962. At all times mentioned in the complaint , and up to the time
of his death, he was president of the respondent corporation and

during said period he alone formulated , directed and controlJed its
policies , acts and practices. Richard E. Smolowe, a son of said
respondent , succeeded his father as president and now controls the
poJicies of the corporation. The respondent Herbert Smolowe, a
L\Tother of said Louis Smolowe, is treasurer of the corporate respond-
ent ' but at no time mentioned in the complaint or thereafter did he
formulate, direct and control its policies , acts and practices. The
lJUsiness address of all respondents is 49 West 37th Street, New York
Kew York.
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The respondent corporation is engaged in the manufacture and
sale or women s wash dresses Rnd kindred products, It has three

plants located at 'Valhalla, South CaTolina., S dem , South Carolina
and L,.1vonin , Georgin" 'where it m:mufactures upwards of 72 000 gar-

ments a 1Veek. It se1l3 direct to chainstores : mail-order housrs and

otheT retajJors and ships its products i;ro11 its \Valhalla plant to its
customers located ill vnTiolls placcs throug'haut the United States.
Pa:ntset Fashions does noL ,yeaV8 (1,ny of the fabric.s used in iLs prod-
ucts. Although some synthetics aTe used , the bulk of its garments

are made of cotton materia1. The respondent corporation has im-
ported into the United States sorne of the untterials used in its
dresses , but there is no evidence in the record that it imported any
articles of wearing appare1.

The charge herein is based upon the 5(de and delivery during the
month of ::lay 10Gl of approximately :\OGO cotton dresses kno \yn as

Styles S05. 7560 and 786-1. Each dre.s was so1d with a small silk
handkerchief which was looped through the ring of a belt.' The belt
has a prong buckle a,nd is held in phtee on the dress by pas ing through
a cotton crochet string loop affxed to each side of the dress. The
handkerchief 1Vas easily removable from the belt and the belt. was
easily rem (A able from the dress. The ha.ndkcrchief \-ras n'Ji 
or otherwis5 permanently attached to the dress. X 0 claim is made
of a.ny violation of the Flammable Fabrics Act as regards such
dresses , or the fa,bries 01' materinJs of which they wore made except
insofar as the handkerchiefs are concerned.

The handkerchief:; sold with the dresses ,',ere squares that variml
in size fronl 'l to 10 inches \vith ronnded corners and a sewn rolled
edge. Paintset J:-' ashions purc.hasetl theln in finished form from a
supplier 10c.f'ted in ew York, K e'\- Y ork and they ,,-Bre placed on
the be.ls as acc.essorics without any processing or ot.her c.hange in
form.

The fabric (a textile frce from nap, pile, tufting, block or other
type of raised fiber surface) from the handkerchiefs involve.d was
ubmjttecl to tests as prescribed in the procedures provided under the

J-' lammable Fabrics Act and pursuant to the provisions of the said
Act, as amended , was classified as Class 3 rapid and jntense burning,

the time of Hame spread being less than three and one-half seconds
which is deomed under the Act to be so highly flammable as to be
d:tngerous when \YOl'll by individuals.

Respondent , in a previous .rear or yeflrs on other style numbers than the ones involved
here, pinned the handkerchief to some dresses by the use of a very small safety pin.

J The report of the laboratory tests shows that the fabrics tested passed the tests
before washing but faned after washing.
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In the ind ustry a handkerchief is an article made of a woven fabric
with a finished edge not exceeding 24 inches in its finished size. They
arc accessories and are used for utilitarian or decorative purposes, or
both. Some highly decorative handkerchiefs arc frequently used for
utilitarian purposes. The type of handkerchief involved here is
strictly for ornamentation in that it has no absorbency to it.

I,V Olllen have customarily purchased handkerchiefs separately for
ornamental purposes as accessories to their costmnes and ha,ve applied
t.hem by tucking them in their pockets , sleen , buttonholes or belts
or by pinning or tying them to their dresses or other garments.

For many years , manufacturers of dresses have been selling dresses
with handkerchiefs either tucked in pockets or pinned or looped or
tied to the garment, the handkerchiefs bcing easily removable so

that they can be readily rcplaccd by another handkerchief or other
accessory to provide color and variety to the costmne. Since the
Flammable Fabrics Act went int.o elIcct, manufacturers have sold
handkerchiefs with dresses in this ,yay on the assumption that a

handkercilef was not covercd by the Act. The basis for such an
assumption \vas an intBrpretation made by the Commission.
On April 20 la54 a notice was published in the Federal Register

that the Federal Trade Commission "ould , beginning on May 11
1954, give consideration to an interpretation of the term "article of
wea.ring appareF' as it is used in the :Flammable Fabrics Act. The
ma.tters to be considered weTe: (1) \vhether handke-rchiefs up to a
finished size of 2.. inches square, and (2) whether hanc1kerehiers and
scads (irrespective of size) fall \yithin the deiinition of the term
articlo of vrearing apparel' as it js used in the Fhmmable Fabrics

Act. Interested parties were invited to participate by submitting in
\vriting to the Commission on or before such clate their views , argu-
ments or other clata pertinent to the matter. The COll1111isslon, after
due consideration of the matter, together with a11 views , arguments
and other data submitted to it, and being fully Dvdvisecl in the premises
issued an opinion on Iay 18 , H)i)-::

(1) That ha.nc1kerehiei's up to il. finished
inches square arc not "articles of wearing
used in the Flammable Fabrics Act.

The Commission ret.ained under advisement t.he question relating
to scarfs , and on September 13 , 1 )3': issued its opinion that scarfs are
articJes of wearing apP;lrer' as tlllLt term is used in the Vlammable

Fabrics Act.
yIat yfilst.ein, director-counsel of the House Dress Institute, which

is a national trade association of the dress lnanufacturers, "as called
as a witness on behalf of the respondents. lIe has been associated

size of tTIcl1ly-four ('24)
apparel" as that term is
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Fabrics .,ct , he testified:

Ini tial Decision

was formed in 1941. IVhen asked if he
tlw eommittee related to the Flammable

Yes. Soon after the Act was passed the Federal Trade Commission appointed
an advisory commission to set up proposed rules and regulations under the Act.
They invited representatives of retailers, textile people, all along the 1ine from
the roms up to the makers, and my impression is that I was the only apparel

manufacturer representative on the committee.
\\Te ,,' orked throughout the last baU of H)'53 and fit least the fir"t qUflrter

or more of 1954 in setting up the proposed rules and regulations which, 'with
some modifications, eventually became the rules of the Commission. I met

with that committee every time it met.

\Vhen r skod about the gist of the aforementioned interpretfltion by
the Commission , he replied:

Dasiclllly, it exempted from the Ad , the pl'oYisions of the Act, handkerchiefs
which were below t\venty-four inches in length and \yidth by eliminating tbem
from the definitiOI1 of articles of weal' and apparel. That is the vie\\'.

Then he Tlent. on to say;

I can tell you what our opinion was as experts in the field, mine and otber
executives in the apparel field. We met from time to time to discuss these
things.

OU1' impression was that l1avillg exempted handkerchiefs below tbflt size.
\vitbout exception , that this meant that there was no question but tbat the
current practice , which we had a right to believe the Commission was aware of,
of sellng dresses with handkerchief accessories , was perfectly legal under the
statute and rules.

'Ve based this upon several legal factors:
Xumber one: The a nrcness of the Commission , that tbis practice ,,:1" going' Oll.

XumJwr two: Following tbat. tlle failure of tbe Commission to nwke iln ex-
ception as, for example - and I am sure you are aware of it - that the Act
and the regulations, when it excepted certain items as hats, footwear and
gloves , .said, " Except when they are affxed to and become an integral part 

the garment.

Had the Commission intended to deny the right, or if that hau been tbe
interpretation of the law which could have bcen challenged, handJ;:erchiefs
looped around belts and so on were to be exceptions to this exception, they

could bave said so.
They had the example rigbt before them: tbey did not. 'll!erefore , Onr jm-

pression was that tbis practice was tberefore approved.

FnrUlcl' mG:' . 'ye leaned vel":V hrnyjl;\. 01)1 11:1\"e tl1lOnp. Jl the ;\C11rs. upon the
opinion that all througb the Act and the regulations, the regulations apply to
fabrics contained in nrticles of wear and apP8.rcl, and in our opinion , Ilnd in

my opinion today, a hnnc1kcrchief looped around a belt is not Il fnbric "con-

tflincd in. " nl11 that i 1hc fJl1:; ,,"01"1 used tl:r(1ug'IJOut tlle stattHe.

'flU', fncts n5 k"Teinbeforp, found are in the main not In dispute, and
tIll' qu"sllon prpsentrc1 is ,dH':thel'; 1111(ler the related circ.1lnstances
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h:lllc1kerc.hief is an " article of wearing appareF' or a " faJ1ric" '\vithin

the, meaning of the Flammab1e Fabrics Act. In answeT to such ques-
tion: the pertinent parts of the Act rea.d:

e(". 2. DEFI TITIONS.

Sec. 2. As llsecl in this Ad

Cd) The term "article of wearing apparel" means any costume or article of
clothing \vorn or intended to be worD by individuals except hats, gloves, and
footwear: Provided , howerer That such hats do not constitute or form part of
a covering fol' the neck , fare , or shoulders when worn by individualB: Pro-
vided tuyther That such gloves are not more than fourteen inches in length
and are Dot affxed to or do not form an integral part of another garment: Ana
provided further That such footwear does not consist of hosiery in whole or
in part aud is not affxed to or d.oes not form an integral part of another gar-

mE.nt.
(e) The term "fabric " means any material (other than fiber, filament, or

yarn) woven , knitted, felted, or otherwise produced from or in combination
with any natural or synthetic fiber, film , or substitute therefor which is in-
tended or sold for use in wearing apparel except tha t interlining fabrics when
intended or sold for use in wearing apparel shall not be subject to tbis Act.

SeC". 3. PROHIBI'l'ED TRAKSACTIOXS.
Sec. 3. (a) The rnunufadure for sale , tile sale * . ,. of any article of wcar-

ing apparel which under the provisions of section 4 of this Act is so highly
flammable as to be dangerous when worn by individuals , sball be unlawful
and shall be an unfair method of competition and an unfair and deceptive act

or practice in commerce under the Federal Trade Commission Act.
(0) The sale :; '" .. of any fabric which under the pro\'isions of sedion -4 of

this Act is so highly flammable as to be dangerous when worn by individuals
shall be unlawful and shall be an unfair method of competition and an unfair
and deceptive act or practice in commerce under tbe Fcderal Trade Commission
Act.

The Flammable Fabrics Act became law on June 30, 1953. and
under the provisions thereof became e!feetive July 1 , 1954. The Act
"ns nmEmded on August 23. 1:)54, by adding what is subparagraph
(c) of Section 4 with respect to standards of flammability in the case
of certain textiles. The bill that resllJt c1 in the amendment origi-
nated in the Senate (S. 33i9). The bill as reported out by the Senate
Committee on Interstate and Foreign CommercE', and passed by the
Senate, contained two amendments to the Act. The first amendment
,yollhl e,xctuc1e " scarfs made of plain surfa.ce fa.brics" from the defini-
tion of weaTing appare.1 , and the, second dealt with eonditions lmder
which fabrics or articles of wearing apparel would be tested. The
rcport of the Senate Committee (H.eport. o. 1323) seems to throw
somo light on the subject. matter w1th which ,ye are concerne.l in this
pl"0ceeding. ,Vith reiprence to scarfs, it sftic1:
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Tl1e first of the proposed amendments would exclude "scarfs made of plllill
surface fabrics" from the definition of wearing apparel in the act. Thus scarfs,
whether popularly called a scarf or some other similar name, as a square , stole
or mantila , would be excluded absolutely from the act, as hats , gloves, and
footwear are excluded under certain conditions in the present act. There is no
valid reason wl1y scarfs, mantilas, squares, or stoles should be included in the
act, as they can be more quickly removed from the person than most hats,
gloves, and foobvear. A claim could be made that they are not included under
the present law, because they are not wearing apparel but merely an accessory,

but committee counsel has advised your committee that some of the legislative
history might be considercd to compel an interpretation that they are included.
As the Federal Trade Commission and the Department of Commerce agree that
scarfs, squares, or stoles should be excluded specifically, provided they are
made of plain surface fabrics, this amendment is recommended by your com-
mittee. This amcr,dment is intended to permit the continued sale of can.
ventional sheer materials , especially sheer silk, net and lace, quite commonly
used for scarfs or mantilas, but not to exclude those having a fuzzy surface
which may be liable to flash burning.

The Committee report further stated:
Some of tl1e C01ll1UIIicatiol1s received by your committee from businessmen

pointed out that a considerable amount of sheer silk from Japan and of other
domestic and imported sheer conventional fabrics are used in the manufacture
of flags and handkerchiefs. Some of the correspondents requested tha.t they be
exempted from the application of the Flammable Fabrics Act. Obviously,
flags cannot by any stretch of the imagination be considered articles of wcaring
apparel and are not contained within the scope of the act. Committee counsel
has advised your committee that a handkerchief is a mere accessory and can.

not reasonably be considered as an article of wearing apparel within section 2

Cd) of the act. A handkerchief can easily be discarded or dropped if it is
ignited. It was not intended at the time of the enactment of the act to include

handkerchiefs as an "article of wearing apparel" or "clothing worn or in-
tended to be worn by individuals. Obviously, one does not normally wear a
handkerchief, but simply carries it as an accessory either in one s hand or in
a pocket. TInder usual circumstances, it may be quickly removed when igni
and does not constitute the type of unusual hazard which the act was intended
to han. Accordingly, your committee believes that this doubt on the part of
industry can easily be disposed of through administrative regulations.

The House Committee on Interstate and Foreign Commerce to
whom was referred the bill (S. 3379) amended the Senate measure
by striking out all after the enacting clause and inserting the Jan-

gnage which is now subsection (c) of Section 4 of the Flammable
Fabrics Act. The report of the House Committee had this to say:

Your committee is convinced that scarfs should be subject to the provisions
of the law just as any other item of wearing appare1. They can he as much a
danger to human safety as any other improperly protected garments. Scarfs
are worn around the head or neck and tied 011 with a knot which may not be
easily removable. Once ignited, the danger of the hair catching on fire is
very great. The scarfs cannot be readily discarded under such circumstances.
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Handkerchiefs np to 24 inches square, according to an administrative ru1ing
of the Federal Trade Commission , are not '; al'ticles of weaJing' apparel" ydtljin
tbe meaning of the Flammable Fabrics Act, and are , therefore , exempted from
the provisions of this law.

A reading of the language employed in the, Act, together with in-
terpretations pJncec1 thereon by the Federal Trade Commission and
the Committees of Congre::s, leads to the conclusion that the handker-
chief

, ,,-

hich is the subject of the cont.roversy heTein, is not an " miicle
of wea,ring appareF' or " fabric" ydthin the meaning of the Flammable
Fabrics Act.

Paragraph 4 of the complaint reads:

PARAGRAPH FOCR: Re jJondents hay€ furnished their customers with a
guaranty with respect to the articles of wearing apparel mentioned in Para-
graphs Two and Three hereof, to the effect that reasonable and representative
tests made under the procedures provided in Section 4 of the Flammable Fnu-
rics Act, as amended, and the Rules and Regulations promulgated thereunder,
show that said articles of wearing apparel are not, in the form deJiycred 1Jy

respondents, so highly flammable as to be dangerous when worn by individuals.
There was reason for respondents to believe that the articles of wearing ap-
parel covered by such guaranty might be introduced, sold, or transported in
commerce.

Said gnara11ty was false in tlUlt with respect to some of said articles of

wearing apparel , respondents have not made reasonable and representatiT€
test

The re.cord shOll's that a Continuing Guarfluty, (hted.Tune 30. IDGO
as filed "ith the Commission by respondent corporat.ion a,ncl the

invoices of Paintset Fashions , Inc. , carry the following printed state
ment: " CONTIXUIXG GD.\.RANTY -exnEH THE rL.\lU:.L\.BLE r \.Bmc.s .\CT

AXD TJ-m TEXTlLB FIBER PRODUCTS \CT FILED WITI-I THE FEDEI-L-\L TR.-\DE

nnssIOX. TJH responc1cnL eorporntion did not 11 n 1;(', nny tests of
fnbric.s but relied on guaranties ,yhich it received from snppliers of
fabrics that it used in its g;trments. Garment manufacturers recei'i ing'

sneh a guaranty may rely thereon in good faith and , in t.urn : may issue
similar gllara,nties to their customers. lImnwer the respondent cor-
poration djd not ask for or receive a guarant.y from the supplier of

the handkerchief for the renson that it Iyas of the opinion that such
a.n it.em was not coveTcd uy the Act. The guaranty filed by the re-
spondent corporation with the Commission ''\ould only be considered
false if the handkerchiefs in question are regnTdcd as wearing apparel.
If the hcaring examiner had concluded that the respondents had

'dolated provisions of the Flammable Fabrics . Act, he would dismiss
the complaint on the grounds that t.he respondents had abandoned and
disc,ontinued the acts charged in the complaint.
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CharJes T. Hose , an investigator of the COll11nission working out
of its :x e'iY York offce , testified " that \fe, the govermnent, were in the
process of investigabng a number of iirms for compliance with the

Flammable Fabrics 1-\.ct, a number of firms that were using silk
squares as decorations upon their dresses." In connection with such
assignment, he called on the respondents on 1fay 31 , 1961, at their

bnsiness address in New York City to get some "background informa-
tion :: which was supplied to him. At that time in speaking of the
silk squares, he told respondent Heroert SmolO\YB: "I would S

that most chances a.re that these things are dangerously fla,mmable
and it 'iyould be a.ch isable not to use t.hem." The question was then
asked \'r. Hos8

, "

Did he tell you what he was going to do with it in
that connection F, to \yhich he replied; "I think they said they were
not going to use them any longer.

Mr. Herbert Smolowe in this connection testified:

Q. He told you at that time in his opinion the handkerchief did not meet the

requirements of the Flammable Fabrics Act?
A. That is correct.
Q. 'Vas it your intention to violatc the Flammable Fabrics Act?
A, Never.

Q. 'Vhen this \IllS called to your attention , what did you do?
A. Well, at that time 1\lr. Louis 811010we directed the factories, via tele-

type message, to discontinue the use of the handkerchief immediately and to
take them off the garments that we had in stock.

Q. Ko\\, that message was sent when? The same day that Mr. Rose was
there"!

A. The same day that ?III'. Rose was therc.
Q. They were instructed not to ship out any garmcnts with handkerchiefs?
A. Tl1a t is correct.
Q. They 'wcre instructed to remove the handkerchiefs from all garments in

stock?
A. 'lhatis correct.

Q, When the handkerchiefs '''ere taken off the garments in stock , were the
garments sold without the handkerchief?

A. Yes , they were.

",Ir. Herbert Smolowe testified further:

Q. Subseqnent to the visit of Mr. Hose , did yon purchase any more handker-
chiefs?

A. Xo , we didn
Q. Did yot! produce any more garments with handkerchiefs?
A. 1\0 , we did not,
Q. Did you sell any more garments with handkerchicfs?
A. ot with handkerchiefs , no.

Q. Until 11'. Rose came were you aware of any interpretation on the part
of tbe Commission that a handkerchief accompanying a dress was sUbject to
the provisions of the Flammable Fabrics Act?

A. No , I did not.
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Q. Do you know of any such existing interpretation?
A. Xo , I do not.

Mr. Richard Smo!O\ye , who succeeded his deceased father , Louis
SmoJowe, as president of the respondent corporation, testified:

Q, Xow, ),11'. Smolowe, do you recall the occasion 'when :\11'. Rose appenl'f'd
at your firm s offce at approximately about May of last year!
A. I didn t hay€ the pleasure of meeting !Ill'. Rose, but I knc-w when he

appeared immediately after bis visit. We discussed fully what his visit was
about.

Q. You discussed that with ,-.hom?

A. 2\11'. Louis Smolowe called us in - called me in.
Q. Did you receiye certain instructions?
A. Yes , sir.
Q. "' hat were those instructions?
A. The instructions were that 've were nen;l' to nse any of these type

handkerchiefs, any of this type accessory agajn, and that the lots that "ere
in work were to have the handkerchiefs l'cmond, were not to be put on prior
to being shipped not to be attached prior to shipment - and the ac-
counts to whom they were sold but not yet shipped were to be notified im-
mediately that tbey were to be shipped without this handkerchief.

Q. Were such instructions jssnccl?
A. The factory was notified immediately; the accounts were notified within

a day.

Q. And Ule factOry, did it carry out those instructions?
A. Ycs , slr.
Q. As a result of those instructions , tl1e l1anCikercbiefs were relloyecl

from all of your garments then in stock or in work?

A. Ye. , sir: on all garments that we bad pl1ysical possession of, they were
removed.

Q. And aU shipments from that time on were without handkerchiefs
A. Yes , sir.
Q. Since Iay 31st of last year have yon made or sold any of your gar-

ments with handkerchiefs of this type?
A. o, sir.
Q. As a matter of fact, have you made any handkerchiefs of any type?
A. o, sir.
Q. Are you now making or sellng any garments with these handkerchiefs?
A. No.

Q. And do you propose to at any time in the future, to sell garments "I.ith
this type of bandkerchief?

A. Very definitely not.

Q. :\11', Smolowe , are you in sympathy with the purpose!' of this bearing be-
fore the Federal Trade Commission?

.\' 

Yes , sir.
Q. Do .You desire to conform to a1l of t.he requirements of tiw Flammab

Fabrics Act '!
A. Yes.
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Q. lIas that ahvays Ue€ll your desire and practice

A. It has always been our desire and has always been the policy of the
company.

Comp1aint counsel flnd eonnsell'eprpsenting respondents stipulrtec1:

10. Except for certain consent settlement matters (Warshaucr 8: Fr:1JJck,
et aI , C-58; Advance Juniors, Inc., et aI , C-133; SGL Manufacturing Company,
et al., C-134) involving complaints containing charges similar to those in Doc-
ket 8168, the instant matter, the Federal Trade Commission has not made any
formal announcement or interpretation respecting the application of the Flam-
mable Fabrics Act to ornamentations or decorations on wearing apparel , or silk
handkerchiefs or silk squares on or with dresses.

11. Otber Ulan the complaint issued in the instant matter, Docket (1. SeWS,

no complaint bas issued against Paintset Fashions , Inc., by the Federal Trade
Commission.

12. As of May 28, 19G2 , there is no evidence with the Federal Tm(le Com-
mission that Paintset Fashions , Inc. , continued to sell silk squares or silk
handkerchiefs with or affxed to a dress after the visit of Cornrnis:sion Investi-
g-n tor , Charles T. Rose , on :\Iay 31 , IDGl.

1Jnder the tate of the record , it should be convincing thnJ the re.
spondents ha,ve abandoned and discontinued the acts whic.h arc the
basis of the complaint herein , and it is the opinion of the Hearing
Examiner that a resurnption of the acts by the respondents is not
likely.

or the reasons hereinbefore stated

It is orde-red That the complaint herein be nd the same hereby is
dismissed.

OwmR DE:\TYISG EXCEI'TIONS TO THE IXI'rL\L DECISIOX ASD DIS IIS81NG

COl\PLAI

This matter having been heard upon complaint eOll11SerS exceptions
to the initial decision and brief in support theTE', , respondents oppos
iug brief , and upon oral argument, and the Commission having con-
sidered said exceptions and opposition; and

It appearing that the comphtint herein. as a.nended, c.harges re-

spondents ,"ith vio1nting the Fla.mmabJe Fabrics Act in connedion
with their manufacture, and distribution of cert.ain dresse-s which COll-
trtin fabric cleconn1ons consisting of silk squares flammable uncler saill

ct: : and,yith furnishing false guarantees with respect to such items

in \-iobtiOll of Sfticl i\.ct; and
It further appearing that the hearing examiner nllec1 that the

aforesnid silk .squares arc hallcJIWl'ehiei's of a size of less than twenty-
fOllr inches square, a,ncl ilre e e1nptecl from the provisions of the Flarn-
mable Fabrics .Act by l'CflSOll of the Commission s interpretive opinion
of ray 18 1D5'1 (L9 Federal Hegister 2DS3), that "hfU1c1kerc.hiefs up
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to ft finished size or twenty- fonr (2:-1) inc11cs square a.re not ' artie-les

of wearing appaTel' as that tenl1 lS used in the Flammable Fabrics
Act" ; and

It further appearing that the hearing examiner also l'ulerl that the
alle.ged practices have been abandoned by respOTHlents and arc not
likely to be re.sumed j and
The Commission , having determined that the Commission s afore-

said opinion of 1\Ifty 18 , H);)cl , \ya.s subject t,o the interpretahon placed
npon it by the respcnc1e,Jlt j a, furthermore, that the inclustl':' as a
whole had appa.rently phcec1 a similnr interpretat.ion on saie) opinion;
and

The COlmnissio!l having recently cbrifie(l the responsibilities of
ga-rmellt m.c:mufacturers with re,spcet to silk squares afih:e-d to gar-
ments by promulgation of the follo,ving amendment to R.ule 6 01 the

Rules and Heglllations under the Flammable Fabrics Act (16 C.
302. (-; 28 Fec1crnJ Registcr 653;', June 26, IDG3 , effective July 26
1963), thereby 1'0501 ving t.he problem presented herein on an industTY
wi de basis:

(c) Except as provided in paragraph Cd) of this section
handkerchiefs not exce,ec1ing a fm1shccl size 01 twenty-four (2--)

inches on any side or not exceeding five hundred seventy-six

(5,6) squarc inches in area aTe not d eme.cl "aTticles of ,vearing
appareF as that tel'ln is used in t.he Act.

(d) Handkerchie.s or other art,ic1es aifxed to , incorporated in
or sold as a pnrt of art1cles of wearing appa1'cl as decornJion

t.rimming, or for LlY other purpose , are considered an integrfl1
part of snch artic1es of v, earing appare, , an(1 the articles of

\vearing appa,rel and all pa.rts thereof are subject to the provi-

sions of the Act. I-Ianclkerehie.fs or other articles intended or
sold to be affixed to : incorporated in , or sold as a part of art ides
of \ye,aring apparel as afore,;;aicl constitute " iabric ': as that term
is defined in Section 2(e) of the 

c\.c.t and arc subje,ct to the pro-
visions of the Act \yhere such handkerehiefs or other articles
constitute, textile fabrics as the term "tcxt11p, rabrid' is deiined
in pOl'agmph (0) (0) of i) 302.

illld

The Commission , ,yithout passing on t.he "\-alidity of the hearing
exmnincr s rulings , belicying that the public interest win best be
seTn c1 by dismissing the complaint, herein and allo\ving the respond-
ent.s voluntarj1y to conform their practices to t.he new Rule 6 set
forth above:
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It is o1'dered" Tlult the exceptions to the initia.l decision filed by
counsel supporting the comphlint be , and they hereby are , disallowed.

j t is huther onZered. That the hea,ring examiner s initial decision

Lw. a.nd . jt hereby is

, \'

catccl HUe! that the compla,Lllt herein be Uld

it "hereby is , dismisscu \yithout prejudice, Lo\\-ever , to the right o-r

the Commission to issue a nmv complaint or to to.ke such further or
otheT nction agninst the l'e pOllden1s at, any time in the future as
m:l Y be \';al'l' ll1tecl Ly Ow then r,xisting circuInstance-3.

IN 'IHE IA'lTF;R OF

SUln;YYALE , J , ET AL.

ORDEn. ETC. , JX W: \.Rn TO THE .\LLEGED \'IOL.o\.TIO r OF THE F1.:nER.o\.L

'fR. ';DE C02\DnSSIO ';XD TIlE FLA:?DL';BLE E-\BnICS ACTS

Docket 8.515. Compla1nt , Ju.nc 1962-Decision, Sept. 17, 1963

Order dismissing complaint charging Ne\v York City wholesalers of dresses
with violation of the Flammable Fabrics Act, for the reason that the

articles concerned were handkerchiefs less than 24 inches square not sub.
ject to the Act on the date complaint issued.

COMPLAI:KT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fl:umnable Fabrics Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having rea-
son to believe that Sunny\-ale, Inc. , a corporation , and Jerome Aron
tl1cll\Iac Kapla, , individunJly and as offce :s of said corporation , and
Sunnyvale of PcnnsylYHllin , Inc. l corporation , nnc1 AJwnhnm Ieyers
and St.anley Samber, individually u1d as offcers of said corporation
hereinafter referred to as respondcnts , have violated the provision:) of
said cts and the Rules and Regulations promulgated under the

Flammable Fabrics Act, and it appenTlng to the Commission that a
proceeding by it in respect thereof ,,-ould be in the public interest
hereby issues its complaint , st.ating lis charges in that respect as
1011ows:
PARAGRAPH 1. Respondent Sunnyvale : Inc. , is a corporation duly

orga.nized , existing and doing business under and by virtue of the
Jaws of the State of New York. Respondents .Jerome Aron and l\lac
Kaplan are president and vice prcsident, respective1y, of Sunnyvale
Inc. The individual respondents formulate , direct and control 1,he

policies, acts and practices of the saiJ corporate respondent. The
aforesaid respondents are wholesalers of articles of wearing apparel


