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691 Complaint

It is o1'dered" Tlult the exceptions to the initia.l decision filed by
counsel supporting the comphlint be , and they hereby are , disallowed.

j t is huther onZered. That the hea,ring examiner s initial decision

Lw. a.nd . jt hereby is

, \'

catccl HUe! that the compla,Lllt herein be Uld

it "hereby is , dismisscu \yithout prejudice, Lo\\-ever , to the right o-r

the Commission to issue a nmv complaint or to to.ke such further or
otheT nction agninst the l'e pOllden1s at, any time in the future as
m:l Y be \';al'l' ll1tecl Ly Ow then r,xisting circuInstance-3.

IN 'IHE IA'lTF;R OF

SUln;YYALE , J , ET AL.

ORDEn. ETC. , JX W: \.Rn TO THE .\LLEGED \'IOL.o\.TIO r OF THE F1.:nER.o\.L

'fR. ';DE C02\DnSSIO ';XD TIlE FLA:?DL';BLE E-\BnICS ACTS

Docket 8.515. Compla1nt , Ju.nc 1962-Decision, Sept. 17, 1963

Order dismissing complaint charging Ne\v York City wholesalers of dresses
with violation of the Flammable Fabrics Act, for the reason that the

articles concerned were handkerchiefs less than 24 inches square not sub.
ject to the Act on the date complaint issued.

COMPLAI:KT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fl:umnable Fabrics Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having rea-
son to believe that Sunny\-ale, Inc. , a corporation , and Jerome Aron
tl1cll\Iac Kapla, , individunJly and as offce :s of said corporation , and
Sunnyvale of PcnnsylYHllin , Inc. l corporation , nnc1 AJwnhnm Ieyers
and St.anley Samber, individually u1d as offcers of said corporation
hereinafter referred to as respondcnts , have violated the provision:) of
said cts and the Rules and Regulations promulgated under the

Flammable Fabrics Act, and it appenTlng to the Commission that a
proceeding by it in respect thereof ,,-ould be in the public interest
hereby issues its complaint , st.ating lis charges in that respect as
1011ows:
PARAGRAPH 1. Respondent Sunnyvale : Inc. , is a corporation duly

orga.nized , existing and doing business under and by virtue of the
Jaws of the State of New York. Respondents .Jerome Aron and l\lac
Kaplan are president and vice prcsident, respective1y, of Sunnyvale
Inc. The individual respondents formulate , direct and control 1,he

policies, acts and practices of the saiJ corporate respondent. The
aforesaid respondents are wholesalers of articles of wearing apparel
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including dresses , wit.h ofice and principal place of business at 1350
Broadway, New York , Xe" York.

Respondent Sunnyvale of Pennsylvania , Inc. , is a, corporation duly
ol'g"anize, , existing and doing business uncleI' and by virtue of the laws
of the State of Pennsylvania. Respondcnts Abraham ieyers and

Stanley Sa,mber are president and secretary, respectively, of Sunl1Y
vale of Pennsylvania Inc. The aforesaid respondents are manufac-
turers oi wearing apparel , including dresses , with offce and principal
place or business at 3 South 1Vebstel' .. xenue, Scranton , Pennsylvania.

PAl:. 2. Hespondents , subsequent to July 1 , 1954 , the effective date
of the Flammable Fabrics Act , have manufactured for sale , sold and
offcred for sale, in commerce; have imported into the United States;
a.ntl have introduced, delivered for introduction, transported and

caused to be transported, in commerce; and have transPQrted and

caused to be transported for the purpose of sale or delivery after
sale in commerce; as '; commerce:' is defined in the Flammable Fabrics
Act, articles of wearing apparel , as the term "article of wearing
nppa.rel" is defined therein , which articles of wearing apparel were
under Section 4 of the Flammable Fabrics Act, as ameuded , so

highly flammable as to be dangerous when worn by individuals.
mong . t.he articles 'Of wearing apparel mentioned above were

dre,sses.
PAR. 3. Respondents , subscquent to July 1 , 1954, the effective date

of the Flammable Fabrics Act, have manufactured for sale, sold and
offered for sale, articles of wearing apparel made of fabric which was
under Section 4 of the Act, as amended , so highly flammable as to be
dangerous w11eJl worn by individuaJs, which fabric had been shipped
and received in commerce , a.s the terms ';artic1c of wearing apparel
fabric" and "commerce" are defined in the Flanunable Fabrics Act.
Among the articles of wearing apparel mentioned above were

dresses.
PAR 4. Respondents, subsequent to July 1 , 1954 , have furnished

their customers wit.h a guaranty with respect to the a.rticles of wear-
ing appfuel mentioned in Paragraphs 2 and 3 hereof, to the effect

that reasonable and representative tests made under the procec1uf(
provided in Section 4 of the Flammable Fabrics Act, as amended, and
tho Rules and Regulations promulgated thereunder, show that such
articles of wearing appa.rel are not, in the form delivered by respond-
ents. so llighly :fammable under the provisions of the Flammable
F,lurics _-\ct as to be dangerous ",,,hen worn by individuals. There was
reason for respondents to beli( vc that the, articles of wearing apparel
COY(,lT'c1 u , snch p;naranty might be introduced , sold 01' transported in
commel'Ce.
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Said guaranty was false in that with respect to some of said
articles or wearing apparel , respondents have not made such reason-
able and representative tests.

PAR 5. The acts and practices or respondents herein alleged were
and are in violation of thc Flammable Fabrics Act and the Rules and
Rerrulations romulcrated thereunder and as such constitute unfair
and deceptive acts and practices and unrair methods or competition
in commerce \vithin the intent and meaning of the Federal Trade
Commission Act.

Afr. Thomas J. Andel'on and ilr. Edward B. Finch for the Com-
mISSIOn.

Golenbock and Barell by jlh. Justin il. Golenbock and jlfr. jlfelvin
jlficlwelson of New York , N. , with Mr. Erwin Feldman New York

, for respondents.

IXITIAL DECISION BY LEON R. Gnoss , HEARING EXAI\DiER

This complaint was issued June 28, 1962, alleging, in substance

that respondents violated the Flammable Fabrics Act (hereinafter
called the ActJ,l by Hmnufacturillg and selling in interstate com-

merce women s dresses which ,vere so highly flammable and were
made of a fabric which was so highly flammable , as to be dangerous
when worn by individuals. The complaint also charges respondents
,"lith furnishing their cllstomers a false guaranty under the Act.

Although the complaint charges respondents with manufacturing
8.ncl selling dresses made frorn flammable fabrics, in violation of the
Act., evidence offered in support of the complaint was limited to
attempting to prove only that respondents ' act of placing a flammable
decorative handkerchief in the right-hand skirt pocket of only one
of respondents ' dresses , Style Xo. 466 , violated the Act. The false
guaranty charge also rests solely upon the flam.mabi1ity of the hand-
kerchief inserted in the skirt pocket.

This proceeding involves substantially the same issues as Docket
Ko. 8468 Paintset Fashions , Inc. , et al. in which a dismissal order was
entered on Scptember 4, 1962, and which is presently on appeal to
the :Federal Trade Commission. Another proceeding involving this
same situation is ilUTI'Y PeTlstein Docket )fa. 8522 , presently pend-
ing before the examine.r. The introduction of evidence has been
completed in Docket 8522.

Tho :Flannnable :Fabrics Act was signed into law on June 30 , 1953

and became eiIective July 1 , 19M. On April 30 , 1954 , the Commission

1 Pertinent Sections of the Flammable Fabl'ics Act are l'eprollncetl in .AIJ)Cll1iX :.AIJ-

pcndi;. ,\. omitted in printing). The Rules and Regulations therCl1:Qller ('un be fonm1 in
16 ern 302.
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published in the Federal Registe.r a notice of public hearings for the
purposo of interpreting the term "artide of wearing apparel" as used
in that Act. On l\lay 18 , 193-4 after such hearings , the Commission
issued its ruling " that handkerchiefs up to a finished size of 24 inches
square are not ' articles of \fcaring apparel' as that term is used in
the Flammable Fabrics Act." (File 205- ) In the same year, 1D5+

after the Commission s ruling had exempted handkerchiefs from the
Act, Congress amended the --\.ct by adding to it what is llO subsection
4: (c). \Yhile this amendment \Tas being considered by the House
Committee on Interstate and Foreign Commerce, the committee
issued its report on S. 3379 which ultimately became subsection 4(c),
and in that report "inter alia st.ated:

Your committee is COnyilWed that scarfs shoulcl be snbject to the proYisions
of the law just as any other item of wearing apparel. They can be as much a
danger to human safety as any other impropcrly protected garments. Scarfs
are worn around the head or neck and tied on with a knot which may not be

easily removable. Once ignited , the danger of the hail' catching on fire is very
great. The scarfs cannot be readily discarded under such circumstances.

Randb' l'chiefs up to 24- inches square, according to an admjni. :trati'. e ruling
of the Federal Trade Commission , are not "articles of wearing apparel" within
HIe meaning of the Flammable Fabrics Act , and are , therefore , exempted from
the provisions of this law.

A- reading of the language employed in t.he Act, together iVith in-
terpretations placed thereon by the Federal Trade Commission and
the Committ.ee of Congress , 1eads to the concJusion that the handker-
chief , ,yhich is the subject of the controversy herein , is not an "ar-
tic1e of -nenring appn,rcr' or "fabric" within the meaning of the
Flammable Fabrics Act.

The entire industry has reJi(x1 and acted upon the ia.y 18 , 1954

ruling of the Commission that handkerchiefs up to a finished size of
24 inches square are not articJes of \\-earing apparel as that term is
used in the Flammable Fabrics Act. Insofar as this examiner is
able to ascertain, that ruling has not been challanged , vacated , modi-
fied , or set aside during the eight years since jts issua.nce.

In a speech on October 11 , 1D62 , at a meeting of the Home Safety
Conference of the Fairfax County Safety Council , Harold S. Black-
man, Chief of the Commission s Division of Regulation, stated:

.rIle Commission had excepted bandkerchiefs up to 24 in('bes square from
the provisions of the Act holding they did not constitute articles of wearing

apparel, and would be relatively safe or easily discarded in time of emergency.
Howeyer, there have been instances in the past yea?" and a halt where a dress
maker wil buy small silk squares and attach them to a pocket or belt of a
woman s dress by stitching, tying or pinning the square to the dress. It thus
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acts as a fuse to help ignite the fabric of the dress. The Commission has
taken action in a number of sllch cases to j)rCyellt the sale of such products.
(Emphasis supplied.

This speech, of courRe, does not necessarily reflect the views of the
Commission, lmt is a recent public reiteration of the universally ac-
cepted ruling that handkerchiefs up to 2t inches square had been

cxempted by the Commission from the provisions of the Flammable
Fabrics Act. The issue in this proceeding \Yould appear , therefore
to be: Did respondents mere act of inserting in the skirt. pocket of a
dress an easily removable flammable handkerchief render both of the
articles , otherwise exempt, subject to the Act 1

A prehearil1g conference was conducted on October 5 , 1962, at

\vhich complaint counsel agreed that the issue here involves a de-

termination of the Jegal consequences , if any, flowing from respond-
ents ' act in pJacing in the pocket of one of their dress styles a flam-
mable silk square. Hearings "were conducted and the record was
closed on October 17, 1962. Proposed findings, conclusions and

briefs have bcen fied. Based upon the entire record , including the
pleadings, testimony and exhibits , the examiner makes the findings
and conclusions hereinafter set forth. Any finding proposed by the
parties which is not hereinafter made in the form proposed , or in
substantiaJly that form , hereby is rejected. AJl motions which have
not previously been ruled upon and which are not herein speeifical1y
rulecll1pon , are hereby denied.

Based upon the entire record, the exa.miner makes the follmying:

FINDINGS OF FACT

1. Respondent, Sunnyvale, Inc. , is a New York corporation whose
principal offce is at 1350 Broadway, ew York , N.Y. Respondcnt
Sunnyvale of Pennsylvania , Inc., is a Pennsylvania corporation
whose principal offce is at 3 South Vebster Avenue, Scranton , Pcnn
sylva,nia; it manufactures dresses exclusively for Sunnyvale , Inc.

and in 1961 manufactured 1 500 000 sueh dresses. Both corporate re-
spondents manufacture dresses for resale at retai1. R,esponc1ents J er-
ome Aron and Mac Kaplan each own 50 percent of the outstanding
and issued stock of these two corporations; t11cy manage , control an
direct the policies and practices of both corporations. )I.ron is in
charge of manufacturing and I\:aplan of sales. Respondents Abraham
l\1eyers and Stanley Samber arc president and secretary, respectively,
of Sunnyvale of Pennsylvania, Inc. They do not exercjse suffcient
control over the policies and practiccs of that corporation to be
bound by any cease and desist order which may be entered against

750-015--9--
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either of the corporate respondents. The complaint should be dis-
missed as to Abraham Meyers and Stanley Samber. The corporate
respondents own factories in Scranton , Pennsylvania , Flcmington
New Jersey; Greenville, Simpsonville, and New Ellington, South
Carolina. They also control the production of about seven contrac-
tors and directly or indirectly employ approximately 1 200 people.
In addition to its principal place of business at 1350 Broadway,
New York, N. Y. , Sunnyvale , Inc. , maintains an offce at 29 vVest 35th
Street, New York City, which is a "consolidating point" where a
variety of items for the factories are consolidated for shipment.

2. In the course and conduct of their business the corporate re-
spondents transport their dresses from the various places where they
are manufacturud across state lines to purchasers located in various
other States of the United States. The corporate respondents are
engaged in commerce , as "commerce " is defined in 

9 2 (b) of the Flam-
mable Fabrics Act. The Federal Trade Commission has jurisdic-
tion over the parties and the subject matter of this proceeding.

3. In the course and conduct of their business in commerce the
corporate respondents are in substantial competition with other in-
dividuals , firms and corporations engaged in the manufacture and
interstate sale of women s dresses.

4. In the year 1961 the business enterprises owned and controlled
by Aron and Kaplan manufactured and sold approximately three
million dresses. These dresses are known in the industry as "Day
Time" dresses , and ordinarily retail at pric.es ranging from $5.98 to
$12.98.

5. The dresses which respondents sold in interstate commcrce for
resale at retail during 1961 included Style 466 , of which RX-l is a
photographic likeness. This dress was made from a fine combed cot-
ton striped ehambray weighing more than two ounces per square
ya.rd and "," as fully 'Iyashable. It was a pJrdn surface fabric and not
a flammable fabric within the intent and meaning of the Act. It

was a " three-quarter step-in dress , a little touch of shoulder, sheer
self-belt" with pockets on each side of the skirt. A fully-finished
handrolled-edged handkerchief, approximately 18 inches square
lilac , gold, blue or red in color, was placed in the right-hand skirt
pocket for colorful decoration. Respondents purchased the decora-
tive silk handkerchiefs from Murray Perlstein , 265 ,Vest 40th Street

. See Rules and Regulations under Flammable Fabrics .Act, 16 CFR 302. (a) (7) (8).
(7) The term 'plaIn stJrface tcxtte fabrIc' means any textie fabric wbich does not

have an intentionally raised fibre or ;yarn surface such as a pIle, Dap or tuft, but shall
include those fabrics having fancy woven , knitted or flock printed surfaces.

(8) The term ' raised surface textie fabric ' means any textie fabric ",bidl hilS' 8.n
intcntiomlily raised fibre or yard surface such as n plle, nap, or tnfting.
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New York , :N. , at an average cost of about ten cents per handker-
chief, according to the Perlstein invoices in evidence.

6. The price charged by respondents for dress Style 466 and the
price charged by the retailers were not affected in any way by the
handkerchief in the skirt pocket (Tr. 46). The handkerchiefs were

inserted by either the shipping or the finishing department; some-

times they were pinned in with a safety pin (RX-2) and sometimes
they were just stuck in depending upon how busy the operation was
at the time. Sometimes the handkerchief was omitted altogether if
the manufacturing and shipping schedule was crowded. The handker-

chiefs were never sewn or otherwise permanently attached to the
dress and were therefore not an integral part of dress Style 466.

These silken squares were designated as "hankies" on Meyer Perl-
stein s invoices to respondents and characterized as handkerchiefs by
the witnessess .Jerome Aron , Mac Kaplan , Abraham Meyer, Charles
H. Reynolds, Jr. , and Max Milstein. The preponderance of the
re1iable , probative and substantial evidence in this record supports no
finding other than that the silken squares placed in the right-hand
skilt pocket of dress Style 466 were coJored handkerchiefs, 18 inches
square, or less. Counsel supporting the complaint did not pla,
in this record (nor did he a,ppear to ha.n )3 a specimen or sample

of s11eh colored handkerchief. Absent such sample , t.he handker-
chief' s characteristics had to be reconst.ruct cl from secondary cvidence

the Perlstein invoices describing them flnd wlmt the Y(Lr1QUS

\yitnesscs recol)ected about them.
7. At respondents' 35th Strcet offce, salesmen s samples are re-

pressed, pinned up and madc to look "pretty" before being shipped
out to thc salesmen. This address is also a consolidating point for
findings

" "

trim " buttons, belts, single bolts of fabric, "little odd
bits of things" that have to be shipped to respondents ' manufactur-
jng facilities. Its trim buyers purchase buttons , belts, laces , ribbons
certain types of interEnings, handkerchiefs, decorative pins

, "

all
the do-dads and accessories that go onto a dress , even the thread in
some cases.

S. Respondents' fabric purchasing setup is a completely different
offce from its trim-buying offce and is staffed by " princip"J hbric
buyer and seven assistants. Aron testified:

'Ve IHl1cbase about twelve milion yards of fabric a year. This is H

highly complieated and professionalized offce , and an cxtremely sophisticated

3 See the hearing examiner s citation of authorities in Docket 1"0. 7812 Kenton Leather
Products, Inc. 1.61 F. C. 1150 , 1152), (dismissed without opinion by the CommIssion on
:-Tovember 13 , 1962) to the effect that there Is !l recognized legal presumption that a party
wil produce evidence which Is favorable to him if such e"\idence exists and is available.



712 FEDERAL THADE CO:\lJ\nssIO?\ DECISIONS

Initial Decision 63 F.

setup in connection .with understanding fabrics, understanding the market, un-
derstanding the rules and regula tiODS of tbe government in connection with the
purchase of fabric.

'Vhen the Flammable Fabrics Act was passeel , these people were :eet up Witl
a procedure to comply with the la ' as they ,,,ere as to other laws. \Ye bavc a
'Very complicated procedure in connection with the Fiber Identification Act. We
use literally thousands of different types of faiJric a year and everyone of these
has to be identified on the garment acconling to the la,,-, All of those pro-
cedures arc very carefully followed. In connection with our trim buyers

, ',-\'

have no procedures of that sort since we know of no laws that I belie,ed they
were Sllbjcct to.

9. Hespondents nutnnfactured and sold approximately IGS dozen

of dre.ss Style 466. They began to Cllt the, dress in December 1960
awl by the end of January 1061 , all of the dresses had been cut and
within sixly lbO's thereafter they had been sold. A specimen of dress
Style tUG is not. in cvidence. (Sce Footnote 3 BUpnt re complaint

cOlll erS failure to put in eTic1ence a specimen of the handkerchief.)
10. Tho 1'econ1 \..illnot support a finding that CX:- , the remnant

of the white ha.ndkerchief giycn to Investigator H.ose by Charles 1-I.

HeynolLls J 1', is in fact a specimen of the colored handkerchiefs

p1acell in the skirt pocket of dress Style "166. Perlst8jn s invoices

to SUnll)"nllp shm, that the ;'hankies" sold for use in Style 466 TIere
either lilac ; gold: blue or red. RX-19 is oll-whitc. Commission

,,'

jtnesses Hose. and I..pnik testified that eX-ID was 'On- white when
they received it. Charles II. Reynolds, Jr. s ': SPEED LETTER"
(HX-J7) of ApriJ 10 1061 , written when Rose obtained eX- , in
its ,vhole condition recites:

Dear 1\11'. Rose: On l\larr.h 0, 19m we rror('ved
Inc. , which had attached to it by a safety pin the
in.oice number was 29692.

St:,le 4GG from S1.11ll.\vnh:,.
scarf you are taking. The

SnnnyvaJe. In('.
1350 B,,-ay N.

Sincerely yoms,
Charles H. r:e nolc1s , Jr.

Reynolds testified (Tr. 67) after examining CX-17 (his letter) and
eX-I0 (the l'cmnant): ",Ve furnished him with a silk scarf which
\Y8.S taken from a c1ress but I don t really remember IIhether it was
L print scarf, or colored scarf or IIhite. All I knoll is that lie ga,ve

him a scarf andwhethei' this (CX- 19J is the Sa'ne one I don t 1cnow.

(rnderscoring supplied. ) On cross-exa.mination 1\'11' Reynolds

further testified ('11'. (8): " Q.. Let me can your attention to dress
style 466 of Sunnyvale. Do you recall what the dress lookcd like?
A. Ko I do not" The witness Reynolds further testified that an
examination of the photograph of the dress, in evidence , RX-

,,'

ould not help him recall what Style 466 looked like. He was not
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the Imyer for the dress depart.ment. He remembered that a " hand-
kel'chi f" "as inscrted in the skirt pocket of Style 466, but could

not tcst-if" as to the sizE or the c.olor of the "handkerc.hief" (Tr. 69).
Other 1;vitnesses recalled definitely that the handkerchiefs were col-
ored, that none of them "\ere the same color as CX- , t.hat they
had lUllcl-l'olled eclges , and were approximately 18 inches square.

11. J\fr. Reynolds also testified there were numerous cases in his
111118 years ' experie.nce in -which drcsses were sold at retail in his
clepartl1C'nt store. with handkerchiefs as dccoratjons or ornamenta.
tions , but that there "yould be no additional diffculty in selling Style
C;G if the handkerchief were removed. It had no utility value as

far as the 11se of the dress was concerned (Tr. 75).
1:2. The mm'c inc.usion of a hanclkel'chief or a SCflrf as an ornamentfl-

tioll to a, dress does not change its basic nature or value. In Style 466
he handkerchief was included solely for decoration or ornamentation.

13. The one handkerchief upon which complaint counsel rests his
entirc case (CX-ID) was practically destroyed by being cut up into
pieces for the flammability tcsts conducted upon it. The only
evidence that CX-19 came from a, Sunnyvale dress is hearsay. On
the other hand , CX- l to CX , inclusive, contradict this hearsay

E'vidence bec, ause these exhibits, the Pe.rJstein invoices for the hand-
kerchie.fs, made ont at the time they were purchased , show that no
otf-,,' hite (the color of CX-19) handkerchiefs were sold for use by
respondents with Sty 18 466 but only lilac , gold , blue or rcd handker-
chiefs. Connsel supporting the comp1nint has not. prOH'1l by a pre-
ponderance of reliable. : probative and substantial evidence t,hat the
lundkcrchief handed to Investigator Rose by 1\1'. Reynolds , the

ragged remnant of which is in evidence as CX- , is in fact a hand-
kerchief from dress Style 466 , or the remnant of such a handkerchief.

14. Iax Milstein , a membcr of the:Y ew York bar who was a witness
in Pa.intset : supra testified in the instant case that he had been con-
ne.cpd wit.h the apparel industry ever since he had started to practice
law in 1935. lIe had been associate connsel to several apparel trade

associations and was at the time of his testimony and for 5 years prior
director counsel" for the I-Iouse Dress Institute , a national associa-

tion of dress manufflcturers , ancl had about 20 years ' connection with
nppnl'e.l associations in the men s and women s wear fields. He had
heen a membe.r 'Of an advisory committee appointed by the Federal

TrnaB Commission to assist in estab1ishjng guides for enforcement
of the Flammable Fabrics Act. He testified (Tr. 119 et seq.

Q. ::11'. ::listein, are YOIl aware of a 1854
to handkerchiefs?

A. Yes.

ruling of the Commission rc1a ting
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Q. Wil you tell us your interpretation of this ruling?
A. In that ruling the Federal Trade Commission held that handkerchiefs

which were 24 x 24 inches or less in size were not articles of wearing apparel
under the provisions of the Flammable Fabrics Act and were therefore exempt

therefrom.
Q. What do you understand this exemption to mean?
A. Well. I think the exemption is quite simple, as plain as could be; a

handkerchief of that dimension was not an article of wearing apparel.
Q. Is there any Question in your mind as to whether the handkerchief could

be a fabric?
A. There is no question in my mind but what it could not be a fabric. 

fabric is an un sewn textie intended for incorporation into a garment. The Act
itself, and the rules when speaking of fabrics, speak of fabrics intended for

use in or contained in an article of wearing apparel. Obviously a handkerchief
is not such a thing.

Q. .Are you familar, generally, with the legislative history of the Act itself?
HEARI G EXAl\IIKER GROSS: You mean the Flammable Fabrics Act?
:\fR. MICHAELSON: Yes, sir.
A. Fairly familar. I know there was a series of very unfortunate accidcnts

throughout the country which necessitated action of this kind. I don t know

of any group there may haye been who oPPoRed any such action. Ann the \ct
was passed as a necessity.

Q. As you would interpret the FlammabJe Fnbric:s Act , is there a:: T l11'Oyj-

sion under the Act as it is now written and as it has been in force since 1954
which would include a handkerchief, whether it were attached to a dress or
not?

A. My opinion would be definitely no, that such a handl;:erchief could not be
regarded as being covered by the Flammable Fabrics Act. I mig-ht say that I,
and other trade association executiyes, were strengthened in their opinion,

aside from the clear-cut language of the ruling exempting handkerchiefs, by
the fact that the Commission did not even add to that ruling in 1954 any

language limiting their opinion and their exemption of handkerchiefs.

I am further bolstered in my belief by the fact that they wry \'i"ell kne
that the Congress , when it exempted certain articles of wearing apparel from
the Act , specifically added words of limitation, so that following upon that;

following upon the fact that the Commission did not choose to use any such
words of limitation, following upon the fact that the use of handkerchiefs in

connection with dresses has been a practice that goes back many, many. many
years, I am firmly convinced that these handkerchiefs are not con red by the
Act.

Q. !Ins it ueen a practice for mflny years in the dress industry to attach
handkerchiefs in various ways, such as pinning them with a safety pin or
li'notting them around the loop of a belt?

A. Jt bas heen a practice for many, many year. , and it has becn a l1 nctice

for many, many years of women doing this on their own.
I think the llwmlfactl1rers original1y got the idea from '1'omen , not the other

way around, and handkerchiefs for many, many years have been pinned to
one side of a dress. tied in a buckle, stuck in a pocket, attached to the hip, al-
most any place you could mention.
Q. Let me show yon Commission Exhibit 10. What yon

course, is simply a remnant of an article that was used in
han' here, of
testing by the
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Commission. :r if this were to be a finished handkerchief of the approxi-

mate dimensions that you can visualize from seeing this thing, is there any
doubt in your mind that this thing would be a handkerchief , and Dothing more?

A. There is no doubt in my mind.
IIEARIKG EXAl\IKER GROSS; Well , what is your cODviction?
THE 'VITNESS: There is no doubt in my mind that it is a handkerchief.

15. 'Webster s "Kow 'World Dictionary of the American Language
deiines a handkerchief as a "small piece of cloth , cotton , silk , linen
etc. , l1snuJ1y rectangular, for wiping the nose, eyes , or face, or carried
or worn for adornment. The Language of Fashion by Mary Brooks
Picken (Funk and IVagnalls, 1939) dcfies a handkerchief as a
piece of cloth of cott.on , linen , silk , etc. , usually square, varying in

sizo and fabric according to purpose; often decorated with lace

embroidery, monogram , border , etc. *' '" *' ,yorn or carried for useful-
He-5S or as costume accessory." The word "hanky" is a common
abbreviation for the worcl "handkerchief" ; and "hanky ometimes
commonly denotes a small or dainty handkerchief. In the industry

" handkerchief is an article made of fabric with a finished edge, not
exceeding 24 jnches square in its finished size whjch may have a
utilit.a.rian function or may be used or worn for decorative purposes.
Any disinterested observer must conclude that the silk remnant in
('vidence as eX- I9 does not constitute reliable, probative and substan-
tial evidence, which in a strict sense would prove that the original
really was , hut. Investigator Rose, who first obtained CX- 1rs.
Lipnik , the chemist to whom CX-I9 was sent for testing, and Charles
H. R.eyno1ds Tr. , who gave CX-I\) to Investigator Rose , all remem-
berE d the original as being a piece of silk approximately 18 inches
square with handrolled edges. The examiner fmds that eX- , in its
origina.l condition , was a, handkerchief. Elsewhere in this opinion

the examiner has pointed out the failure of proof that the original of
eX-I9 was in fact a specimen of the type of handkerchief which

as in the right hand skirt pocket of Dress Style 466.
16. The failure of proof thRt the original of CX-19 was in fact

" specimen of the typc of handkerchief in the pocket of the dress

cautions this examiner against H, finding that the handkerchiefs in
the pockets of Style t166 were in fact flammable and such finding is
he.reby rcj ectec1.

17. Dress Style 466 could have been worn , and was sold , without the
handkerchief in the pocket. The jnclusion of the handkerchief was

not consjde.re,d significant either by respondents or their customers.
IIanc1kerchiefs of the kind and character used by respondents in Style
(166 are st.andard commercial items and they may be separately pur-
ehased in retail stores, to be used solely as handke.rchief.s, or as
ornameni:8.tion for dresses as the,y were. nsed by respondents.



716 FEDEHAL 'TRADE COMMISSIO:\T DECISIo='rs

Initial Derisiun 63 :If.

18. J, '01' many ye,u.rs manufacturers have been se1Jing dresses with
handkerchiefs either tucked in the pocket , or pinned , looped or tied
to the dress. These handkerchiefs are easil: removable so that they
ean , if t118 '0\'\1101' so desires , be readily replaced by another handker-
chief, or ot.he.r accessory, to provide color and variety to the costume.
Hesponc1ents l,nd other dress manufacturers generally have used
handkerchiefs l':it-h dresses in this wa.y since the Commission s 1954

ruling that a handkerchief is not an article 01 wearing appllrel within
the me,aning of the Flammable Fabrics Act. For many years \Vornen
have cllstomariJ ' used handkerchiefs : a,nd have purchased them sepa-
rately, for ornamentnJ purposes and as accessories for their costumes
nc1 ha.ve app1ied them by tucking them .in a pocket: in a sl eeve" loop-

ing them through H, buttonhole or belt or by pinning or tying them to
their c.ostmne.

19. In 1961 Sunnyvale , Inc. , filed with the Commission a continuing
guaranty under S S of the Flammable Fabrics Act and under the rules
and regulations issuecl pursuant to said Act (16 CFR 8 302.9(b)).
This recites:

The 111Clel'signed , Sunnyvale, Inc., a corporation residing In tbe 11nited
States and baving principal offce and place of business at 1350 Broadway,

New York 18, Nc,,, York, and engaged in the marketing of or bandling of Car-
ticles of wearing apparel) sUbject to the Flammable :F'abrics Act and Regula-
tions thereunder HEREBY G11ARA TEES that reasonable and representative
tests as provided in the Hules and Regulations made according to the proced-
ures prescribed in Section 4(0.) of the Flammable Fabrics Act, show or w1l
show that all of the following described (fabrics used or contained in articles
or wearing apparelJ hereafter marketed or handled by it are not, in the form
delivered or to be delivered by the undersigned , so highly flammable under the
provisions of the Flammable Fabrics Act as to be dangerous when worn by
inc1iyidnals * * *

The invoices with ,,-hich Sunnyvale, Inc. , billed their customers who
purchased dress StyJe 466 had imprinted at the bottom:

BAsed upon guarantees receiv('d we hereby guarantee that reasonable and
representative tests made according to the procedures prescribed in Sec. 4(a)
of the Flammable Fabrics Act show that fabrics used or contained in the
articles of wearing apparel and fabrics otberwise subject to said Act, covered

by and in the form delivered under this document, are not, under tbe provisions
of said Act, so Wghly flammable as to be dangerous when worn by individuals.

Snnn ale, Inc. : had not asked for nor obtained a guarantee from
the supplier of the handkerchief because its offcers and employees
heJieved and in good faith reJied npon the 1954 ruJing of the Com-
mission that handkerchiefs were not within the purview of the
Flammable Fabrics Act. The offcers of Sunnyvale, Inc. , and its
employees , therefore , reasonably and in good faith believed t.hat the
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guarantee given by SU1l1ynt.e, Jnc. to its customers did not apply
to handkerchiefs. The examiner finds the gua.rantee given by Sun-
nyvale, Inc. , to its customers 'vas not raIse because it was not intended
to nor did it apply to handkerchiefs.

20. After the Commission investigat.or obtained the original 

CX- , he transmitted it to the Vashington , D.C. laboratories of
the Commission where , on May 5, 1961 it was tested by the Com-
mission s chemist

, (

Judith Berma- , now :Mrs. Judith Berma.n Lipnick
in accordance '\ith Commercial Standard 191-53 for " c.ompliance
",ith the Flammable. Fabrics Act." Ten pieces were cut from the
handkerchief and burned in an automatic docking device in a
machine specinJly designed for such tests. The burning time for the
ten pieces was: (CX-18)

(1) 3.8 seconds (6) 3.3 seconds
(2) 3.1 seconds (7) 3.4 seconds

(3) 3,1 seconds (8) 3.7 seconds
(4) 3.3 seconds (9) 3.0 seconds
(5) 3.2 seconds (10) 3.0 seconds

21. Afte.r )Ir. Rose received the resnlt of the test in lIay 1961 , he
c.alled at the offccs of Sunnyvale, Inc. , in ew York. 1\1:1'. A1'oll
i1as on vacation and ::Ur. Rose talked with 1\Ir. K:aplan , eoncerning
dress Style -166. Prior to that time respondents had no idea that there
\'lLS any objection to the handkerchiefs. ICapla, n called in the offce
nlanager and trimming buyer a.nd told them to extend every coopera-
tion to Mr. Rose. Between the time that Rose called upon Sunnyvale
in Iay 1961 , and the time of the service of the complaint , Kaplan
had hea.rd only indirectly a.bout the incident whcn a reporter from
IVomen s IV ear, a nat.ionwide publication for the women s apparel
business , called I\:a.plan and read him the offcial press release of the
Commission concerning these proceedings dated July 3, 1962 , which
is in evidence as RX-

22. Both Jerome Al'on and A braham f8yers testified, and the
hearing examine.rfinds t.hat since Investigator Rose s visit to the
offce of Sunnyvale in the spring of 1961 , respondents have cliscon-
tinned and abandoned using handkerchiefs in any way in manufactur-
ing dr85ses ,rhet.her such hanc1kerehiefs aTe nUnched or unattached.
Respondents hflve " discontinued using a handkerchief in any shape or
form" ('fr. 181). Mr. Meyers testified

, "

I really think it conld be

made of conereJe and lye ,..oulc1n t use it because the law was laid

(lo\\n at the onset of this. X obody ,yould buy anything that resembles

n hanr1kerchie,f in our company.

23. A fte,r :JIr. ..1'on returned from his vacation and as soon as he
learned of )J r. Rose s ca.ll, he issued orders to everyone connected
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with the firm that under no circumstances were handkerchiefs ever

to be used as adornment or ornamentation for any more dresses
ma,l1ufactured by SUl11yyale , and nOlle have since been used. Abra-
ham Jeye.r.s , production manager for the Pennsylvania corporation
te,st.fiec1 (and is uncontradicted in this record) that as soon as he
heard from Aroll about the question of the flammability of handker-
chiefs he. gave away to charitahle instit.utions an t11C remaining silk
handkerchiefs they had on hand. \.l'on s uncontradicted testimony
was to the. eilect that as soon as he heard of Hose s call he and I\:aplan
decided that "nEwer again would \VB purchase a handkerchief and

insert it in a dress , because of t.he possible-ramifications of what
might come of it seem.ed to be compJeteJy out of proportion to their
"\yorth , which ,vas neg1igibJe to llS." lIe testified that respondents
hf!"\ e no int.ention of using handkerchiefs a,gain; they have issued
orders to buyers under no circumstances to purchase handkerchiefs

to their designcrs not to use them, and to their factory people to

reject them if t.hey receive them.

24. Even though the use of the silk handkerchief in Style 466 in
the manner described in this decision did and does not con titutB a
''1olahon of the FJammabJe Fabrics Act , respondents have nevertheless
completely abrmc10ned the use of handkerchiefs as ornamentation or

decoration for their dresses. There is no likelihood that they wiJ
resnme t.he use of handkerchiefs as 'oTIlamentation for thc dresses
they manufacture unless the Federal Trade Commission in this , and
in Paintset Docket No. 8468 , and in Jlhlrray Perlstein Docket No.
8522 , specifically sanctic)1s such practice.

Applying the hereinabove found facts to the pertinent legal prece-
c1ents t.118 examiner makes the following:

COKCLUSIONS

1. The Federal Trade Commission has jurisdiction over the parties
and the subject matter of this proceeding.

Z. Corporate respondents Sunnyvale, Inc. , a New York corporation
and Sunnyvale: Inc. , of Pennsylvania

, '

a Pennsylvania corporation
nro enrraaed in c.Oilmerce as " commerce" is defined in the Flammable
Fabrics Act.

3. Individual respondents Jerome AroB and fac ICaplan own all of
the issued and outstanding stock of the corporate respondents. They

. Argus Gameras, Inc. 51 F. C. 405 (1954); Dietzgen 00. v. FTC 142 F. 2d 321
(C.A.. 7, 1944) ; Firestone Tire Rubber Co. Docket No. 7020: Wildroot Co" 49 F.
Ui78 (1953) ; Bell Howel! 00. Docket No. 6729 , C. H. Tr. Reg. Rcpt. 26, 626 (Trans-
fer Binder 1957-1958) : United States v. W, T. Grant 00. 345 U. S. 62D (1953); Gha,.
Pf/er Go. Docket No. 7486 , Comm. OpinIon of May 23, J900, affrming examiners
dismissal of compJaint.
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arc ofIc.ers a,nd directors of the corporate respondents , and manage
direct and control the policies and pract.ices of the corporat.e respond-
ents.

4. Indivic!uo1 respondents Abraham )feyers and Stanley Samber
although affccrs of one of the earpornte respondents, do not exercjse
8uch clegr8P, of c.ontrol over , lWc1 direction of, the policies and practices
of the corporate respondents as to De jncludec1 in fmy cease and desist
order \yhich might be entered against the corporate respondents. The
complaint, should be dismissed ,gainst them.

5. In the course and conduct of their busines,s in commerce., the
eOI' pOl'ate, respondent.s are in snbstant.inl competition with other
indiyidnals , firms and corporations engaged in the manufacture and
intel'Rtate sa,lc of ,yomen s dresses.

G. CX- , the only fa1Jric in evidence, hns not been proven by 
preponderance of the reliable , probative and substantial evidence jn
this record to have been, in its original state, a specimen of the
allegedly flammable handkerchief inserted in the skirt pocket of
dress Style 166 manufactured and sold by respondents. This failure
01 proof in it.self requires dismissal of this proceeding.

7. Tho 1ilae , blue , gold or red handkerchief in the pocket of dress
Stylo '1G6 "as not an integrni part of the dress. Although CX-
has not proven to be a speeimen of such handkerchief, it is , neverthe-
less , a "handkerchief" "ithin the exemption of the May 18 , 1954
ruling of t.he Federal Tra,de Commission. It was and is, therefore
exempt from the Fhmmable Fabrics Act and the rules and regula-
tions issued thereunder.

8. However, even if t.he failure of proof enunciated in Conclusion
, and the imlmmity given the handkerchiefs by the Federal Trade

Commission ruling set fort.h in Conclusion 7 were cast aside, the
preponderance of the reliable , probative and substantial evidence
justifies the eonc1nsion and the examiner hereby concludes that the
corporate respondents and respondents erome Aron and J\iac Kaplan
have comp1ete1y abandoned the pradice of using handkerchiefs of

any kind or character as a decoration or ornamentation for their
dresses as was done in connection with Style 466 , and the use of hand-
L:erehiefs in any connection with the manufacture of their dresses will
not b8 resumed under any circ umstanccs by respondents unless and
until such use is specifically sanctioned by the Federal Trade Com-
mlSSlOn.

9. The handkerchief \yhich was pinned into or merely stuck into
the skirt pocket of Style 466 was not an integral part of the garment
and r1id not constitute a flammable fabric as defied in the F1ammable
Fabrics Act. and the rules and regulations issued thereunder.
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10. Dress Style 466 as described herein was not and has not been
challenged as a flammable fabric and is hereby found not to have been
a flammable fabric under the Flammable Fabrics Act and the rules
and regulations thereunder. Now therefore

It is ordeTed That this complaint and the proceedings thereunder

be and hereby are dismissed as to each and all of the rcspondents
jointly and several1y.

OJtDJ n DEXYIXG PETITIOX FOR REVIE'iV AXD DrSl\HSSnm COMPLAINT

This maLter hnving come on to be heard by the Commission upon
a petit.ion for review of t.he initial decision filed by counsel support
ing the comph,int and npon respondents ' answer wherein they contend
n.te1' alia that saiel petition 'iyas not timely filed; and
It appearing that this case involves the issue of whether or not

lwndkerchicfs" of a size of less than twenty-four (24) inches square
when affxed to dresses for the purpose of decoration 'Dr ornamentation
are exempted from the provisions of the FJamnmble Fabrics Act by
reason of the Commission s interpretive opinion of l\Iay 18 , 1954
(1 D Fec1cra1 Hegister 2,D85), that "handkerchiefs up to a fulished size
of twenty- foul' (24) inches square, are not ' articles of wearing a,pparer
as that te-rm is used in the Flammable Fabrics Act ; a.nd

The Conmlission having rendered its decision In the JJ atter of
Paintsct Fashionlo, Inc. , ct ((l. Docket Xo. 8468 r p. 601 11(,1'einJ,
wherein it determined that the Comrnission\3 aforesaid opinion
of :.Iny 18 , 195-: , ,yas snbjed to the interpretation t.hat 2110b " hancl-
kerchiefs:: \yere not subject to the -.\ct and that the recent amend-
ment. 1. RllJe 6 of tlJe. Cml1missicm"s Hu1c5 and Regularions llJc1('
t.he Flammable Fabrics Act , 16 CFR 302.0(c) and (d) (28 Federal
Register G5i35

, .

Tune 26 , 1963; cuectjTc date July 26 , 1963) clarifies
the matter by expressly providing that handkerchiefs sold as a part of
articles of "Iearing apparel are subject to the Act; and
The Conm1ission , without passing on the validit.y of the hearing

esamine.r s rulings or on respondents ' contention that the petition
for review was not timely filed , believing t.hat the public interest will
best. be served by dismissing the complaint. herein and allowing the
respondents voluntarily to conform their practices to the new RuJe
o referred to above:

it is oTdeTed That the a.forcsaid petition for revim\" of the initial
decision be, and it Jwreby is , deniecl.

It is fUTtheT O?yZel'ed That tJw hearing examiner s initial decision

, and it. hereby is : "flcated and that. the complaint herein be , and it
hereby is , dismissed without prejudice , ho"e,' , to the right of the
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Commission to issue a new complaint or to take such further or other
action against the respondents at any time in the future as may be
y;aTl'anted by the 111811 existing cjrcumstances.

Ix THE :MATTER OF

l\1JRRA Y PERLSTEIN TRADI"G AS n:nRA Y I'ElCLSTEIX

ORDEH. ETC. , IX HEG"\llD TO TIrE ALLEGED VlOLATIOX OF THE FEDER.-IL

TH;lDE CO DIISSIO.N ..\XD THE FLA:\DIARLE FAnnIOS ACTS

Docket 8522. C01npla.int, JulV 24, 1962-Dccision, Sept. 1D63

Order vacating initial decision and dismissing-following the July 26, 1963
clarifying amendment to Rule 6 under the Flammable Fabrics Act making
subject to its provisions handkerchiefs intended to be a part of wearing
apparel-complaint charging a New York City importer with sellng in
commercc handkerchicfs less than 24 inches square, intended to be a part
of wearing apparel, which were so .fammable as to be dangerous when

worn.
COMPLAINT

Pursuant to the provisions of the Federa.1 Trade Commission Act
ancl the Flammable Fabrics Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having
reason to belieye that :Murray Perlstein , a,n individual trading as

:Murray Perlstein , hereinafter referred to as respondent, has violated
the provisions of said Acts and the Rules a,nd Regulations promul-
gated under the Flammable Fabrics Act, and it appearing to the Com-
mission that a proc.eeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
respect as follows:

P AR.-\GRAl-H 1. ::Uurray Perlstein is an individual trading as J\lur-
a.y Perlstein, \\ith his offce and place of business located at 265

West 40th Strect, Xew York ew York. Respondent is a jobber

of notions , accessories and fa.brics used in the manufacture of articles
of wearing appa.rel.

\H. 2. Respondent , subsequent to July 1 1054 the e:iective date

of the Flammable Falwies Act, has sold and offered for sale in com-
merce: has iInpol'ted into the United States; and has introduced
delivered for introduction , transpolte, , and caused to be transported
in cOl1meree; and ha.s transported and ca,usell to be transported for
the purpose of sale or deli very after sale in commerce; as '; commerce
is defined in thc Elarnmablc Fabrics Act, fabric, as that term is de-
filled therein

, ,

hich fabric vIa, , under Section 4 of the Flammable
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Fabrics Act, as amended, so highly flammable as to oe dangerous
1Yhen worn by individuals.

PAR. 3. The acts and practices of respondent lwrein aJ1eged -\rerB
ncl are in violation of the Flammable Fabrics Act and of t.he Rules

and Hcgulations promulgated thereunder and as such constit.ute Ull-
fa,il' aIlll deceptive acts a, ncl practices .within the intent and meaning
of the l, ccleral Trade Commission Ad.

.:11'. Thomas O. Jla1'hall and Jli'. Edward B. Finch for the Com-
111881On.

Golenuock and Barell ew York , by J1r. JIelvin Jlichael8on;
and jJ/1'. ETl()in Feldman New Y ork , for respondent.

IXITIAL DECISIOX BY ,VILLIA?I L. PACE. HEAnI:\ G Ex.-unXEH

1. The COlmnissioll S complaint in this matter charges t.he respond-
ent, I\lul'ray Perlstein , an individual trading under tha,t Hell1e, wit.h

violation of the Flammable Fabrics Act and the Federal Tra.de Com.
mission Act. After the filing of rcsponclenfs fU1SI\cr he,arings 'yore
helel at -which evidenc.e 'vas introduc.ed both in sUPIJort of a,ncl in
opposition to the complaint. Proposed l1ndings and conclusions have
been submitted by the parties , toget.her 'sith supporting memoranda
and the case is llOW before the hearing examiner for fina.l considera-
tion. Any proposed findings or conclusions not inc.uded herein have
been rejeded as not material or as not warranted by the evidence or

the applicable law.

2. The proceeding involves a sale by respondent to a dre.3s manu-
facturer, Snnnyvale, Inc. , of 8'l/10j12 dozen handkerchiefs. The
hanclkerchiefs apparently ,yere part ot a shipment ,vhich had been
impOliec1 from .Japan int.o the lJnitcd States in :YOl'ember 1959 by
Brochers Trading Corp. , 108 \Vest 39th Street ew York ew York.
In ,January 1960 the handkerchiefs werc sold by Brochel's to Con-
tinental Scarf & Novelty Co, at the same adclres.

;1. In .J anuaTY IDOl respondent , in response to purchase order
from Sunnyva.le , purchasecl8-1/10/12 dozen of t.he handkerchiefs from
Continental and immediately resold them t.o Sunnyvale. Respond-
ent' s only place of business is located at 265 ,Ycst 40th St.
York , J\-:ew York, and Sunnyvale s principnJ offce is also located in
Xe",- Y ark City. Hespondent went to the place of business of Con-
Linental, picked up the handkerchiefs, and inunediately delivered
them to Sunnyvale s receiving department in New York City.

4. Subsequently, Sunnyvale shipped the handkerchiefs to its manu-
facturing plant in Scranton, Pennsy1vania , where they were used in
connection with a dress known as Style No. 466. The skirt of this
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dress had two pockets, and a handkerchief was inserted in the right-
hand pocket of the skirt. The purpose of the handkerchief was to

add a bit of eolo1' to the tlress and thereby possibly make it more
attl'Rctive to prospective purc.hasers.

In some instances t,he handkerchiefs yere merel y inserted in the

skirt pocket and left loose; in ot.her instances the handkerchiefs were
pinned inside the pocket by means of a very small sDJety pin. 

Goth cases paxt of the handkerchief was le.t hanging outside the
pocket so as to be seen by prospecti ve purchasers.

The handkerchiefs yere made of a silken f Lbric, had hanc1- rol1ed
hems , and yere approximately 18 inches square. All were of a solid
color, lming either lilac or gold.

5. Some of t.he dresses were sold by Sunnyvale to Reynolds De-
pa, l'tment Ston in Perth Amboy, New Jersey, antl YeI' 8 shipped to
that store fro!!l Sl1nnyvale s plant in Scranton , Pennsylvania.

G. A handkerclliei purport.ing to have been ta,kcn from one of the
dresses sold to Heynolcls Department Store by Sunnyvale was sub-
jected by one of t.he Commission s chemists to the test prescribed by
the Flammable Fabrics Act and was found to be fla,mmable within
the meaning of that Act. The remaining remnant or the hrmdker-
chief vas received in evidence as Commission s E,xhibit 3. The color
oJ the remnant can best be described a,s off-white.

(The sarno remnant had preyiously be,e.n received in evidence in
Docket S515 unnyvale , Inc. , et al. as Commission s Exhibit 19 and

'IT'ill be found in the record in that case.
"(. rIhe. principal defense inte.rposec1 by respondent to the present

proceeding is that the handkerchiefs we.re not within the purview of
the Flammable Faorics Act. Other defenses arc:

(a) Jurisdiction. R.espondent contends that insofar as he was con-
cerned the transaction involving t.he handkerchiefs ,yas purely local
or intnLstate and therefore not covered by the Act.

(h) The identity of the handkerchief found to be ilammab1c Re-
spondent urges that the handkerchief test.ed by the Conllnission
chemist could not have becn one of those sold by him to Sunnyvalc
Lec( nse all or the latter were either lilac or gold in color , \dtereas the
handkerchief test.eel was all off-'Iyhite.

(c) Abandonment. Respondent is engaged almost exclusively in
the saJe of buttons. The sale of handkerchiefs has never accounted
for more than a very sma)) fraction of his business , and he testified
that Jle hac1llo intention of dealing in handkerchiefs in the future.

S. In i iew of the conclusion reached by the hearing examiner on
responderit's principal defense- that the Jmndkerchiefs sold by him
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were not within the scope of the Flammable Fabrics Act it is con-

sidered unnecessary to deal with the other defenses.

9. c\.s pointed out by hearing examiners 'Walter R. J ohn80n and
Leon R. Gross in their initia.l decisions in Docket 8468 Paintset
Fashions , Inc. and Docket 8515 Sunnyvale, Inc. re,spectivcly, the
Commission has determined that handkerchiefs are not "articles of
1yearing apparel" ,yithin the m.caning of the Flammable Fabrics Act.

10. Commission counsel urge that whiJe unde.r the Commission
holding hancUmrchicis a, l'C not mi,ic1es of wearing apparel , neverthe-
less t.hey may properly be considered " fabrics" within the meaning of
the Act.

This contention is rejected. I-Ianclkerchiefs, of course, are made
from fabric, but they are not themselves fabrics within any ordinary
or reasonable use of the teI1n.

11. Counsel also urge that respondenes handkerchiefs by reason of

being inserted in the dress pockets, and partic.ubl'ly when pinned
in the pockets , loss their identity ,15 hnndkeJ'chi( fs and became an
integral part. of t.he dresses.

,Yhatcyer Yl1lidity this argument might haTe. as to SUlllyva.le (on

,,"

hicil point the examiner expresses no opinion), it is wjtllOut merit
as to respondent. RespondeJlt had nothing whnreyel' to do lyith in-
serting or pirming the ha.ndkerchiefs in the dress pockets. lIe simply
sold and delivered the handkerchiefs as such. I-Ie knew that Sunny-
vale IVtlS a dress manufacturer, 1mt he is not shown to have had any
kUOIvledge whatever as to the use to which the handkerchiefs were
to be put.

To hold respondent liable for the use made of the handkerchiefs
by ::unnyvale clearly Ivould be unwarranted and violiltive of clemen,.
tar)' considerations of equity and fairness. Certainly the Fhunmable
:Fabrlc.s Act IYQS not intended to have a.ny such effect.

12,. In summary, it is conc.uclcd that the handkerchiefs here in-
vol\.e.d at Jcasl insoiar as respondent is concerned : were not subject
to the Flammable Fabrics Act , Hnd that the complaint therefore lws
not been sustained.

ORDEH

1 tis oiYLend That the complaint be , and it he.reby is dismissed.

OnDEr: J)EXYIXG IJETITIOX I. on HEVIEW \ND DIS;\fISSISG C02lII'LAIXT

This matter having come on to be heard by the Commission upon
a petition for review of the. initia.l decision illed by counsel support-
ing the c.omplaint and upon respondenfs ansn'er in opposition thereto;
and
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It appea.ring that this case involves the issue of whether or not
h::mdkerehiefs ' of 11 size of le, ss t11an t\yellty-fonr (24) inches square

"\yhen sold and intended for use as decoration on dresse.s are. exempted
from the provisions of the Flammable Fabrics \.ct by reason of the
C011mission s interpretin opinion of l\Iay 18 , 1954 (19 Federal Regis-
ter 2985), that " handkerchiefs up toa finished size of twenty-fonr
(24-) inches squl1re are not ' n.ftic1es of wea.ring apparer as that term
is used in the l, lmnmable :Fabrics Act" ; and

The Commission having rendered its decision In the j.l atter of
Paintset Fashions, Inc. , et al. Docket No 8468 (p. 691 l1ereinJ,
wherein it determined that the C0llmission s aforesaid opinion of

Ilty 18 , 1954

, ,,'

as subject to the interpretation tlmt such "handkeI'-
chiefs" were not subject to the Act and tha,t the recent amendment to
Hule 6 of the Commission s Hl1les and Rcgulat.jons under the :Flam.
mable Fabrics Act, 16 CFR 30i2.6(c) and (d) (28 Federal Register
6535 , June 26 , 1963; effective date July 26 , 1963), clarifies the matter
by providing that handkerchiefs intended or sold to be a part of

,yparing apparel arc subject to the provisions of the Act; and
The Commission, without passing on the validity of the hearing

C'xaminer s rulings , believing that the public interest -will best be
served by dismissing the Gomplaint herein and allowing the respond-
ent voluntarily to conform his practice to the nmv Hule 6 referred to
flbo\'

I t is oTde'i' That the aforesaid petition for review of the initial
c1ec.ision be , and it hcreby is , denied.

I t ,is further orde'l' That the hearing exa,miner s illitial decision

, and it hereby is , vac.atecl and that the complaint hereill be, and
it hereby is, dismissed without prejudice , however, to the right of the
Commission to issue a nmv complaint or to take such further or other
action against the respondent at any time in the future as may be
warranted by the then existing circumstances.

IN THE L""TTEn 01'

:MAJESTIC UTILITIES CORPOIL\.TIOK ET AL.

COXSE:KT ORDER ETC.; IX REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE G02\IlIISSION ACT

Docket 0-588. Complaint, Sept, 1963 Deci8lon, Sept. , 1963

Consent order requiring Denver sellers of furniture , appliances, magazines and
dictionaries through door-to-door sale.'3men , to cease representing falsely

that a copy of "'Webster s Home University Dictionary" would be given
7S0- lS-- G8-


