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2. Using fictitious questionnaires in connection with the sale
of their publications and services.

3. Using book samples for demonstration purposes , the covers
of which are unlike and superior to the books actually sold
without clearly disclosing such fact to the purchasers of the
publications and services.

It i8 further ordered That the respondents herein shall , within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

IN THE MATTR OF

IKTERNATIOKAL MILLING COMPANY

ORDER ETC., IX REGARD TO THE ALLEGED \''"OLATIOK OF SECS. 2 (a) AXD

(e) OF THE CLAYTON AOT

Docket 7136. ComplaInt, Apr. 30, 1958-Decision, Nov. , 1968

Order dismissing, for lack of proof to sustaIn the allegations, complaint charg-

ing a Minneapolis miler and processor of flour, feed and cereal by
products-the third largest company in the industry-with discrimInating
in price and demonstration services in violation of Sees. 2(a) and (e) of
the Clayton Act, between different purchasers of its "family flour" in an
area comprising some 24 counties in eastern orth Carolina.

COMPLANT

The Federal Trade Commission , having reason to believe that
the party respondent named in the caption hereof, and hereinafter
more particularly designated and described , has violated and is now
violating the provisions of subsections (a) and (e) of Section 2

of the Clayton Act, as amended by the Robinson-Patman Act
approved June 19 , 1936 , (D. C. Title 15 , Sec. 13) hereby issues its
complaint stating its charges with respect thereto as folJows:

COL'NT I

Charging violation of subsection (a) of Section 2 of the Clayton
Act , as alnenc1cc1 , the Commission alleges:

PARAGRAPH 1. InternationallVlil1ing Company, respondent herein
is a corporation organized , eX13ting and doing business under and
by virtue of tho laws of the State of Delaware

, ,,-

jth its general
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offces and principal place of business located in the Investors
Building, :,fjnnea,polis , J\finnesobL

PAR. 2. Respondent. is engag-ecl principally in the business of mill-
ing, processing, distJ'jbuting and selling flour, feed and cereal by-
products.

substantial portion of respondent's business consists of the

production , processing, distribution and sale of " family flour " both
self-rising and plain phosphated.

The term " family flour ' a,s used herein , denotes flour that is
prepared for sale and sold generally in convenient size package.s
for domestic use in the home.

Respondent's family HonT is marketed under a number of trade
name, , including "Robin IIood':' '; Silvel' )Iist" and "Town CrieT.
Respondent sells family flour to wholesa.lers for resale to retailers
a.nd in some instances it sells tl1rough its own salesmen direct to
retailers , ineluding chain stores, making deliveries from its produc-
tion m il1s or from warehouses.

Respondent' s assets as of August 31 , 1956, exceeded 886 000 000.
Hesponclent mvns and opcra.tes 17 flour mills located in nine states
and has a production capacity in the United States of 7,170 000
pounds of flour (hi1 . Betl'cen HJ-JO and 1057 the number of mills
owned, operated and controlled by respondent, both in and outside
the United States , increased from eight to bycnty-nine. In 1947
respondent company was fourth in point. of capacity among flour
milling companies. In 195G it became , and still is , the third largest
company in said industry. The three largest milling compani.es now
control in excess of 33 per cent of the combined daily production
capacity of flollr in this country. Respondent company, by reason
the reaL has the capacity and is financially able, LO engage in the acts
and practices hereinafter al1eged, and to withstand losses or added

costs incurred whlle planning and engaging in such acts and
practices.

PAR. 3. InternatiOlutl :.Uilling Company, in the course and conduct
of its busine , has been and is now selling and distributing its
family flour in a constant stream of commerce fron1 the several
states and pJaces of manufacture to its customers and purchasers
located in states other than the states of ma 1ufacture of said prod-
ncts , and there is now and has been for many years n constant
current of trade in commerce, as "commerce" is define.c in the
Clayton Act, in Enid products between and among the various
st""tes of the United States.

PAl:. 4. Hespondent, in thG course and conduct of its busine.ss
is now, and during the times mentioned herein has been, in sub-
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stantial competition with others enge.ged in the manufacture, sale

and distribution of family flour.
::Iany or respondent s customers are in competition with one

another at their respective levels or trade.
PAR. 5. Respondent, in the course and conduct or its business , ha

discriminated in price between different purchasers or its family
flour of like grnde and quality by reducing its prices to its customers
in certain geographical areas while at the same tim8 maintaining
and charging substantially higher prices to other of its customers
outside such geographical areas.

One or the geographical areas utilized by respondent in its
pattern or aggressive discrimination, and cited herein as being
typical thereof , consists or substnntiaJly 24 counties in Eastern
North Carolina. In this area, cornmencing in September 195E) , and
continuing for approximately two months thereafter, respondent
substantially reduced its prices for Robin Hood self-rising fami1y
flour packaged in 5 and 25-ponnc1 bags. During this period , re-

spondent reduced its wholesale price for the 5-pouncl packGge from
46.89 pcr bag, or $9.36 per cwl. , to :n. 59 pcr bag or 30 per Cowl.

or a reduction of 32.7 per cent. The who1esale price for the 23-
pounel bag ,-ras reclueecl from $1.8:1 per bag: or $7.36 per cwt. to
$1.515 per bag or $6.06 per cwt., or a reduction of 17.7 per ccnt.
During the entire time of this price reduction , responclent Illain-
tainecl in adjacent and other geographical a.reas the higher prices
which had previously been chflrged in the price reduction al'Ctl.

To make effective this reduction in price respondent cansed the
bags containing the sa,lcl flour to be imprinted promincnt1y with
retail consumer prices, 389 for the 5-ponnel bag of Robin I-Iood
fami1y flour, ancl $1.70 for the 2i3-pouncl bag. The imprinting of
the retail prices to consumers rendereel impossible , from a practical
st:lndpoint, the retailer charging a higher price than that which
hacl been imprinted by respondent on its family flour bags , and the
retailer s margin of profit on said flour was such as to discourage
said retailer from selling said flOllY at prices lower than those im-
printeel on the bags.
During the periods and throughout the areas wherein respondent

discriminated in prices, anel pursuant thereto reduced the prices

of its family HOLlr , purchasers thereof were encouraged to buy and
stock , and in many instancps did buy and stocl:; : substfdlti2.1 quan-
tities of such flour at respondenes reduced prices: thereby fore
closjng such portion of the family flour market from respondent'

competitors, including the local and regional millers, during and
subsequent to the Lime of such price reduction. Said discriminations

780-018--69--
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in price have had a substantial tendency to cause respondent'
competitors to lose flour business in the.se areas or to make sales
therein at no profit or at a loss.

PAR. 6. Respondent, in the COllrse and conduct of its business
has also discriminated and is now discriminating in price between

di trcrent purchasers of its family flour of like grade and quality
by selling said flour to some of its retail customers at higher prices
than are charged to other competing retailers.
In a number of trading areas, of which the cities of ioultrie

Sylvester, Kashville and Fitzgerald , Georgia , are typical , respondent
has discriminated in price in the sale of family flour of like grade
and quality by granting to certain favored retailer customers dis-
counts, rebates or free packages of flour with certain size purchases
while at the same time withholding, denying and refusing to grant
such price concessions to other retailer cllstomers who compete with
the favored customers in the resale of said products. Thus, those

retail customers who do not receive the benefit of said price con-
cessions are required to pay higher and less favorable net prices
than their competitors for family flour of like grade and quality.

PAR. 7. The effect of respondent' s discriminations in price, as
above alleged , has been , or may be substantially to lessen competition
or tend to create a monopoly in the line of commerce in w hieh
respondent is engaged or in the line of commerce in which its cus-
tomers are engaged or to injure, destroy, or preyent competition
with respondent or to injure , destroy, or prevent competition with
respondent' s customers.
PAR. 8. The foregoing al1eged discriminations in price by re-

spondent International Mining Company are in violation of sub-
section (a) of Section 2 of the Clayton Act , as amended.

COU::T n

Charging violation of subsection (e) of Section 2 of the Clayton
Act, as a.mended , the Commission alleges:

PAR. 9. Paragraphs One through Fonr of Count I hereof are
hereby set forth by reference and made a part of this Count as
fully and with the same effect as if contained herein verbatim.
PAR. 10. In the course and conduct of its business in commerce;

respondent International :Mil1ing Company has discriminated in
favor of some OT its purchasers , and against other of its competing
purchasers , who buy respondent's family flour lor resale , by con-

tracting to furnish or by furnishing or by contributing to the
furnishing of services or facilities connected with the ha.nd1ing,
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sale 01' ofl'ering
not accorded to

terms.
As illustrative of slich practices , respondent, from time to time

has furnished certain of its retailer customers the services of one
or more salesmen or demonstrators for the purpose of rendering

assistance to favored retailers in the sale 01 respondenfs brand of
flour. Said sa.lesmen or demonstrators carry out promotions in

the stores of such favored retailers, in the course of which they
hold contests or drawings or give away to consumers premiums
merchandise or gifts supplied for such occasions by respondent.

The foregoing services and facilities have not been made avaiJable
nor accorded to competing retailers on proportionally equal terms.

PAR. 11. The acts and practices as al1eged in Paragraphs Nine
and Ten above are in violation of subsection (e) of Section 2 of the
aforesaid Clayton Act, as amended.

Inital Decision

for sale of such flour so purchased upon terms
all competing purchasers on proportionally equal

l11T. Pete,- J. DiM and MT. Stanley M. Lipnick for the Com-
1118SlO11.

Donovan Leisure Newton lrvi'T New York, N. , by Mr.
TValter R. Mwnsfield and illT. Donald L. Crowley, for the respondent.

11-TrIAL DECISIOX BY 1VILLIAM L. PACK , HEARING EXAl\fINER
July 8, 1963

1. The respondent, International 1filing Company, is charged in
the Commission s complaint with violating Sections 2(a) and 2(e)

of the Clayton Act, as ameuded by the Robinson-Patman Act (U.
Title 15 , Sec. 13). Hearings have been held at which evidence both
in support of and in opposition to the compla.int was received.
Proposed fidings and conclusions have been submitted by the
parties , and the case is now before the hearing examiner for final
consideration. Any proposed fidings or conclusions not included
herein have been rejected as not material or as not warranted by
the evidence.

2. Respondent is a Delaware corporation, with its general offces

and principal place of business in Minneapolis, Minnesota. It is
engaged in the business of milling, processing, and selJing flour
feed, and cereals. It is a large enterprise, being probably the third
largest in the industry. It owns, operates, or controls some 22
manufacturing plants located in some 9 states of the United Stat""
and in Canada.
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U. 'I' here is no issne in the present proceeding as to juri l1iction.
Respondent. is engaged in commerce as tluu; ter11 is deJined in the
Clayton " , and the particular transactions which constitute the
subject matter of the proceeding \fore likewise in commerce ,,'ithin
the meaning of the Act.

:1. The specific commodity here involved is " family flour; " that
, flour manufactured , packaged , and sold for use in the hOlne, as

distinguished fro111 flour used by commercial baking establishments.
Family flour is usually packaged in , 10 , or 2. i5-pounc1 bags. The

bags themselves are llSlm.lly made of specially processed paper
although as will be seen later, not infrequently cloth bags are
used. Almost invariably family flour reaches the consumer through
retail grocery stores or supermarkets. The retail grocer usually
obtains his flour from a whole.salel' , except in the case of large
retailers or cllains which may buy from the manufacturer direct.

5. The Commission s complaint is in two counts. Count I charges
area? price discrimination by respondent in violation of Section

2(n) of the Clayton Act as amended. Count II charges that re-
spondent has violated Section 2(e.) of the Act by furnishing to
some of its retailer customers sale.omen or demonstrators for the
pm:pose of conducting sales or pl'OlllOtions in the tores or such

retaiJers, and that such senclces or fac.ilities have. not been made.
anlilable by respondcnt to competing retailers on proportionally
CfpUl1 tern?s,

G, -Cpon lTlot1on of respondent at the conc.usion of the C01lmis-
sion s case- in-chief, Connt II of 1110 comploint was dismissed 
the hearing examiner by order dated December 5 , 1060, on the
gronnd that a prima fucie case in support of that count lH d not

been established.
7. In connection with Count I , attention should be called to the

fftet t.hat there is no substantial evidence supporting Paragraph
Six of that count

, "

which chnrges price. di cri1nination by respondent
among certain of its competing retailer cu tomers "dth consequent.

injury to the nonfnTorecl retaileTs. It \yas recognized by COlI-

mission cOl!lsel that. this charge had not. been sustained , and re-
spondent was informed by the hearing e:-nminer that no evidence

need be, oilerecl in defem:e of the charge (Tr. 2310-11).
s. Thus the case re olves itself into an flre8. price discrimination

caso in which the only competiti\-c injury ch lrgecl is in the, "primal'
line of commerce , the Jim;. in which respondent itseLf is engaged;
that is , the, only persons al1egecl to haye been jnjurecl arc respondent
own competitors.
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9. The area involved is a part of i\orth Carolina, comprising

some 24 counties in the eastcrll part or that statc. A map showing
the area in detail appears in the record as Commission Exhibit 2G.

This area is a part of responc1enfs Southeastern Dh-ision, ,yhich

has its heac1qlUlrters in AJJanta , Georgia.
10. For sorne three years immediately preceding 1956 , respondent's

volume or business in t11e Southeastern Division , and particularly
in eastern X ort11 Carolina: had been on the dedine. In 1855 J1r.
George "V. Blair of respondent's h0111e offce organization in Iin-
neapolis was appointed Sales ::Ianager or the Southeastern Division.
After conferences bet"een 111' mail' and 1\1'. John T. Lynch , the

cornpan/s General Sales Ianager, it ' '(as de.cided to make a major
change in the company s method of distribution. Prior to that
time it had been the policy of the company to en to only all",
who.1csaler jn a gi,-en territory. This proved to be uEsaUsfactory

for a, number of reasons. One was that 1,)hi1e respondent uncle)'
its policy was bound to the 11ho1esa1e1': the ,yhoJesaler 'YIIS in no
sense bound to respondent. The wholesaler frequently handled
other flours ,,,hich competed rrith respondent's , and also frequently
the wholesaler pushed snch compe6ng flours to the neglect of
responc1enr.s. It was also found that E1fmy \,holosalers were failing
to l'eal1ze the sales potential in their respectjve territories , making
little or no effort to sell some of the mon: important retailers in
the territory.

11. Under the new policy, which is stilJ in effect , respondent sells
as many wholesalers as it can despite the fact that the sales
territories of the wholesalers may overJa.

12. The brnnd of fa.mily firmr sold b:v respondent in eastern X orth
CaTolina is " Robin HO(Jd. This is ,, hHt. is knmn1 in the trade as 

pl'cminm " or high gi'ade fimlr. Dnring the spring and summer of
19.16 respondent's Stllcs of this fionr in eastern i\orth Carolina had
declined , and there \\"as tl very sharp decline in June and July 1956
LS compared wit.h the same munths in 1955. The exact figures are:

1\)56
2595 ('wts.
2818 ewb.

(Tr. 50S)

1:3. This decline in sales 'yas ilttributed by rfSpOllc1ellfs exccutin
not only to 10\yer prices :IS slich

, \\

Lieh "\' ere then prcnliling OD certain
competing fiours in that area, but folso to the pre\ alence of special
deals and promotions OIl competing flOHrs throughout the flrea.
These deals \', eTe almost innumerable and of almost un1i.mitcd variely.

1955
1310 CiYls.
4215 cwts.

JunB

____- ----- - ----- - - ------

July- -

--- ------ -- ----- -- ------
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They included "free goods" such as 5 pounds of flour or sugar free
with each 25-pound bag of flour purchased; premiums given with or
actually packed in the sack of flouT, sucb as silvenvare , chinaware
mixing bowls, steak knives, etc.

; "

pinow case bags " that is, flour

packed in cloth bags which could be used as pilow cases; television
sets and charcoal griHs given to a ,vholesaler or retailer ,yho purchased
a staled amount of flour.

14. In an effort to meet this competitive situation and regain its

lost sales volume in the eastern North Carolina area, respondent
decided to put on a special promotion of its Robin Hood flour in that
area. In the latter part of September 1956 respondent reduced the
wholesale price of its 5-pound bag from 46. cents per bag or S9.

per hundredw'eigh t to 31.5 cents per bag or $6. 30 per hundredweight.
The wholesale price of the 25-pound bag was reduced from $1.84 per
bag or $7.36 per hundredweight to $1.515 per bag or $6. 06 per
hundred weigh t.

15. The first shipments of the lower prieed flour were made on
September 22, 1956. As seven to ten days were required for the
flour to lllove from respondent s mi1s at Greenvi1e , Texas , or Salina.

Ka.TIsH, , to the wholesaler, the flour did not reach the retailer until
at leasl Octo her 1 , 1956. The promotion was planned to last and
did in fact last only about eight weeks. By December 1 , 1956 , the
reduced prices were no longer in effect.

16. Respondent also limited the quantity of flour which would
be sold at the reduced prices. The maximum amount contemplated
WaS .20 000 hnnc1rediyeights, and that '''as in fact the approximate
amount shipped. The promotion appears not to have been aecom-
pa.nied by any special advertising campaign; during the period
respondent kept within its customary advertising budget for that
Rrca.

17. The bags of flour were "pre-marked" or "pre-priced" by re-
spondent to show the prices at which they would he sold hy the
retailer to thc consumer. AJJowing for the customary mark.up of
the wholesaler and the retailer, respondent imprinted on the 5-
pound bag a price of 39(3 and on the 25-pound bag a price of $1.79.
The purpose in imprinting the retail prices on the bags was to
ma.ke sure the consumer , rather than the wholesaler or the retailer
would receive the benefit of the price reduction.

18. At ahout the time respondent's pre-marked bags appeared
in the grocery stores , similarly marked bags of competing flours
also appeared. IIarris )'Iilling Campa, s "Cream" and "Famo
brands in 25-pound bags were priced at $1.79 , and Kew Era MiJJing
Company's "Polar Bear" was at $1.80. It appears that the 25-pound
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bag was by far tbe most popular size in the eastern North Carolina
area.
19. It is impossible to determine from tbe record whether re-

spondent' s or its competitors' pre-marked bags appeared on the
market first. Actual1y it seems that aU of them appeared practical1y
simultaneously.

20. Howev , long before the appearance of any of the pre-

marked bags , premium flours competitive with respondent' s Robin
Hood were being offered in the grocery stores in that area at $1.79
or lower for 25 pounds. This was a rather frequent occurrence
during the spring and summer of 1956. And during this same
period Val1ey City Mil1ing Company, Portland , )Iichigan, was

selling its "Roner Champion ': a premium flour widely known in
the eastern Korth CaroEna area under a free goods deal , giving
5 pounds of flour or sugar free with each 25-pound bag of flour
purchased.

21. It is undisputed that during the period respondent's reduced

prices were in effect in the eastern j\ orth Carolina area respondent
was seJIing identical flour (Robin Hood) at substantial1y higher
prices in other market areas in its Southeastern Division.

22. Two defenses are asserted by respondent to the proceeding.
It is urged, first, that the record fails to establish any substantial

injury to competition or any reasonable probability thereof; and

second, that respondent's lower prices in the eastern X orth Carolina
area were made in good faith to meet equal1y low prices of com-
petitor!3.

23. There is no doubt that respondent's sales in the area increased

substantial1y during the price reduction period. The following
table , submitted by Commission counsel, shows respondent's ship-
ments of family flour, by months and by hundredweights, into
eastern North Carolina during the years 1955.1959:

1955 I W55 1957 1\)58

JarL_nHn _ H__- 3, 394 93:! ,
I 2 804 7 907

Fe.tL-

___"_

--- 4 079 6 312) f' 220 5 278
),larch---- 7 138 2 6.'i6 I 5 331 4 891

~~~~~~~~~ ===========::=::::::, 

R! 

~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~

i: 

~~~ ! !!

Hi! !. m
Nov

_--"--- --- --- ------

833 6 478 2 000 2 372
Dcc_

---

401

~~~

TotllL--_

- --

882 i 61 903 

! &;

0751 54 162

: ,

1959

401
009
::2\)
224
385
823
025
128
141
121
IS0

, 22.'i 

53, 192

------

(Page 15 , Commission Counsel' s Proposed Findings.
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It wi11 be observed that the shipments in the months of September
and October 1 D56 were, yery much larger than in the corresponding
months of 1953, and that the totaJ shipments in 1936 exceeded by

S011e 10 000 hundrcdv:eights , or appro:s mately 20 per cent , the.

total for 1953.

24. The table , however, "i'uid seem to raise sorious doubt as to
whether any substantial permanent advantage accl1red to respondent

as a result of the price reduction. After 1936 , tatul sales in the urea
deCl'CflSec1 steadily, those during 1958 ancl 1939 being only slightly
in cscefS of the 1my year 1955.

25. Other fig-nres , prepared from the. aboye. table and submitted
by Commission c.ollnseJ sholl' respondent s total ales, in hunched-
weights in the arpa for the months of September, October, and

X ove111)(1' during the eal's 1955- 1959:

1U55 I 1951

-- -- -- -

195, 12-5 185!1

- - " - . -

E03 2::

, ,

.. I 0-!O , 4, 4 ,0. ,42

--.- - -

(Page 15 , CO:1l;lissiol", COU!lsel' s rrCJp sed Yl'.clings.

\Yhi1e this ta,ble ShO\\'5 n great increase in respondent's sales

during the price l'ednctioll period in 1956. it al o seems to cast CyeTl

greater doubt than did the former table npon the qncstion of any

permanent gain to l'espondent. The totals for the three months

in question in 1957, 1958, and 1959 are an belenv those for th8

same months in 1935.
26. All of the witnesses for both parties testifying on the point

agree tlw.t during the, last ten years or so there has been a decLine

in thG sale of family flour in the eastern Korth Carolina area. The
witnesses attribute the decline largely to the incre.asing popularity
of "canned" biscuits

, ':

bro nl and Eern; ' rolls , cake mixes , etc.

27. As already indicated, the, family flonr market in eastern

orth Carolina. is high1y competitive. There are at least 28 miners
l1jng in the area : their clifferenL brands of flour totaling some

120 brands. Some of the brands , such as those of General )fills
and Pil1sbllry, are nationally advertised.

28, D:lta. on sales in the area of the respective millers, or some
of them , appear in the proposed findings filed by counsel. Some of
the data, at the request of the various companies afiected, wcre

received in camera , and in such cases counsel have sought as best

they could to preserve t.he confidential status of the figures. The

hearing examiner will do likewise.
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(The data appear on pages 14-31 of Commission counsel'
proposed findings and pages 42- , V 0111110 I of respondent's pro-

posed findings and particularly pagcs I- , Volume II of respond-

ent' s proposals, which includes ; among ot.her things, the in camera
material. )
29. Respondent is not the leading seller in the area. Harris

\Iilling Company, Owosso Iichigan , with its Cream and Fama
brands sens ahout twice the amount of family fiour sold by respond-
ent in that flreR. ",Vhile Harris sold less in 1956 than in 1955 the
decrease was insubstantial in com pari Eon with the total amounts
for the years. (Pages 1 , 4 , Volume II, Respondent's Proposed
Findings. )

30. Valley City 1Iilling Company, Portland , l\Iichigan , also sells

much more famiJy flour in eastern North Carolina tlUl1 respondent.
Valley City s principaJ brand , l(oller Champion , is widely known
in the area. Valley City s sales in the area appear to have increased
slightJy in ID56 over ID55 but to have declined in ID57 (Pages 1

, Volume II , Respondent's Proposed Findings).
31. In volume of total sales of all pl'ducts througJlOl1t the country

respondent js outranked by both General ::1j115 and Pillsbury.
I-Iowcver, both sold less family flour in east ern X orth Carolina in
1955 and ID56 than respondent. And both soJd less in 1956 than
in 1955 (Pages 1 , 5- Volume Respondenfs Proposed Findings).

32. Roanoke City l\fill , Roanoke Virginia j sells family flour in
Virginia , "'Vest Virginia , North Carolina , and South Carolina. Its
most important market in point of vohmw is the local market 1yithin
100 miles of Roanoke.. In the market area here involved (e,astern
Xorth Carolina), its approximate sales in 1955 and 19;')6 , in hundred-
\\eights , \,ere;

----

JfI1-- _--n
Feb__
March.-
ApriL- .-
:\lav__
J\11

-- _ _--_

July_

1955 1956 ,

-----

1 5 2G. ' 4 786 1 Allgn- 4 '36 i 5 101 : SrpL._
' 5 EI77 1 4 487 - OcLn_

b: 

~~~

i b

~~~~~

8721 3 802 '
726 ; 5 332 : TotaL_

1955 J9.'iG

:::1

093j
, 75rJ

232
344
9751

134
')902
3:885

33,
728

-----

003 237

---- ----, - - -

(Page 17 , Commission COUllsel' s Proposed FindiJIgs.

It will be observed that Roanoke City s sales during September-
December 195t\ were much less than sales during the same. months
in 1955. Hm,cver , during most of the earlier months in 1956 (before
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respondent' s price reduction) sales were also below the same months
in 1955.

33. Reference has already been made to a price reduction on
"Po1ar Bear" flour during the same period respondent's price reduc-
tion was in effect. This flour is a product of New Era :.filling
Company, Arkansas City, Kansas. Kew Era s total sales of the

flour in eastern North Carolina during the years 1954-1957 were:

1054__

____-- --- ----- ------- ---------

1955-----

----- --------- -----------

1956_- - - - - - -- -- -- -

- -- - - - - - - - -- -- -- - - ----

1957 -----

------- ------- ------- .-- ------

15, 564 cwts.
17, 076 cwts.

, 084 cwts.
17, 009 cwls.

(Pages 1, 7- , Volume II , Respondent' s Proposed Findings.

It wil be observed that sales in 1955 were slightly higher than in
1955 , and that 1957 was about the same as 1055.

34. The sales of Piedmont :Mils , Lynchburg, Virginia , in eastern

North Carolina during the years 1955 and 1955 were:

1955--

--_-- --- ------ --------- -----

--- 40 182. 25 cwls.
1956_--

---- ----- --- _------

n_-_---- - 38, 466. 41 cwls.

(Page 9 , Volume II , Respondent' s Proposed Findings.

35. Sale,s of Page :vfilling Company, Luray, Virginia , in eastern

Kort.h Carolina during 1955 and 1956 , in bundred-"\veights) were:

~~~ ::::::::::

:::::d

=::::=::::::::::::::!

June_ _----__n_ u------
July.

--- --- --------

1!J55

4.;
1.514

822!

i: 

~~~

330

1956 I 1955 I

280 Aug------

--- --- ----

M2 SepL-

---

--------------- 1, 339

1: 

~~~

=:==:===:========:i t 

~~~

1,200, 
15?O:' TotaL- h_m_

---. - ,

1956

192
900
092
742
506

13. 84019, 031

(Page 2i, Commssion Counsel's Proposed Fildings.

It wil be noted that there was a sharp drop in total sales in 1955
as eompared with 1955. Here again , howeyer , it appears that during
most of the months in 1956 preceding respondent's reduced prices
Page "-as selling less than in 1955.

36. The data as to sales in eastern North Carolina of Statesville
Flour "-JiUs , Statesyilc. Korth Carolina , arc in camera and therefore

\\-

ill Jlot be set out t.here. The sales in 1955 and 1956 were approxi-
mat.f:l T the same. In ID57 there \YflS a substantial increasc. (PRges

, 10-

, \

nhlJnc II , Hcsponclent.s Proposed indjngs.
37. Sl,eYen cwd Company, BrOilChl'liY, North CaroJi:11l , seJ1s to

retn,iJers in the JeJ\yer half oJ eastern Kort.h Cardinn.
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Its total sales in that area for the years 1955-1958 were:
1955--

,-------- -------- -------- ---------

- 9 , g38 cwts.
1956_

------- -------- -------- -------- ------- 

744 cwts.
1957------

-------- ----- --- -------

-------- 10 356 ew\s.
1958---

------- ----- ---- --------- ------

--- 11, 286 cw\s.

(Pages 2 , 14, Volume II , Respondent s Proposed Findings.

38. :-orth State Miling Company, Greensboro, North Carolina

had sales in east.ern North CaTolina during the years 1954-1958 as
follows:

1954_

--------- ------- ----------

------- 7 300 cwts.
1955- --- -- - -

- -- --- - -

- - -- -- -- - - - - -_u 

-- - - - -

- 11 550 C"vts.

1956--

-------- -------- --------------

------- 12 100 cwts.
1957--

--------- --------- -------------

------ 11 650 cwts.
1958---

---------- --- ---------- -----------

800 cwts.

(Pages 3 , 15 , Volume II , Respondent' s Proposed Findings.

39. Sales of W. A. Da\-is !YIillng Company, High Point , North
Carolina, during the years 1954- 1958 in eastern ortb Carolina

were:
1954__--_-------

---- ------------------ ----

20, 562 cwts.
1955------

---- ------------------------

----- 20 218 ewts.
1956_

-___--- ------- ------------------

- 18 880 cwts.
1957------------------

------ ------

--------- 14 098 cwts.
1958_ -------------------------------------- 17 228 cwts.

(Pages 3 , 16, Volume II , Respondent' s Proposed Fimlings.

40. Sales of ,-1cLamb Flour :Vlill , Dunn , )Jorth Carolina

the ye,ars 1955- 1957 in the area in question were:

1955___

___-- ------ ------------------

--- 23, 000 cwts.

1956_

--_-- -----------------------

----- 19, 000 cw\s.
1957_

----------------------- ---

--------- 15 , 000 cwts.

(Pages 3, 16- , Yolume II , Respondent' s Proposed :Findings.

41. Lilington Roller Mils , Lilington , North Carolina, also had

sales in the area during tbe years 1954-1958. The figures are in
camera. It appears, however, tbat t.here has been a f',ubstantial
increase eac.h year since 19,54. (Pages 3

, '''

olurne IT , Respondent's
Proposed Findings.

42. Sales of Broadway Holler Mills , Sanford , :-orth Carolina , in

tbe area \Vere:

during

1955 - - - - - - - -- - - -- - - - - - -- - - - - - - - -- - - - - - - - - -- 19,642 cwts.
1956- - - - - - - - - - -- - - -- - - - -- - - - - - - - -- -- - - - - - -- J 9, 110 cwts.
) 957 - - - - -

- -

-- - - -- - - - - - -- - - - - - -- - - - - - - - - - - - - 18,566 c\\ts.

(Pages 3 , 17

, "

Volumc II .. Re;:pondent s Proposed Findings

43. Shmn188 l\Iilling' Company, Shawnee , Oklabom1\"

ba\' c bad only one customcr in eastern (Jrt.h Carolina.
appears to
,Vuils the
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sllle:3 figures are in camera , sales during eaeh of the years 1056 , 1957 

and 10058 were slightly higher tban in 1955. (Pages 3 , Volume II
Respondent s Proposed Findings.

4.4. Sales of Cra'Hl .f111s, Porthnd , Oregon , in cflstern Xorth

Carolina during the period .July 1952 through June HL5S were:
July 1952 through ),1arch 1953-- -------- 27 629 e\vts.
July 1953 through :'\Iarch H),iL_

_--

- 24 030 c",ts.
July 8, 19EA through .Tune 23 1955-- - 24 577 cwts.
July 195,l through June HJ56_

_-- ---

--- 19 210 cwts.
July 1956 through June 6 1957__

---- _----

- 10 400 cwts.
July 3 , 1957 through June HJ , 1958_----_

_--

-- 10 500 ewts.

(Pages 3 , IS- , Volume II , R.espondent s Proposed Findings.

45. K_ iog \v1iling Company, LowelL )'Iichignn , had snles in
X nrth Carolina during the ye:ll 1954- 1958 itS follo'ys:

eastern

1954

- - - - - - - --- - -- - ---- --------

1955- - - -

---- - - - --

) 956- - - - -

---------- -

1957 - - - - -1955- -

---

079 e,vts.
806 cwts.
561 ewts.

---- 3 097 c,vts.
cwts.

(Pages 3 , Volnme II , H.esIJonclent' s Propos cd Findings.

46. Ala.bama Flollr ::\Iills , Decatur, A In,bama, had srdes in
(1rlh Carolina during the. years 1954- 1058 ns follows:

eastern

1954

- - - - -------------- - - - - -

1955- - - - -
J 956- - - - .,-

-- ---- ----- ----- --------

1957 - - - - -

---- -------- --- ----- -

1958- - - - -

219 C,yts.
210 cwt,

eIVts,
-- - 1 00(- cwts.

60.1 cwts.

(Pages:2 , 1- , Volnme II , Respondent' s Proposed Findings,

47. The foregoing review covers all of the data on competitors

sales which in the hearing examiner s opinion are suffciently com-

plete to ha.ve substantial probative value.
48. Does the evidence establish substantial injury to competition

or a reasonable probability of such injury In the examiner

opil1ion it does not. In the ease of some of t.he competitors there
was actually an increase in sales rather than a decrease. In other
cases , sales remained about the same as formerly. In still other
cases, where there was a decrease in sales during the last three
months of 1956, there had also been decreases during the earlier
months of the year long before respondent's price reductions went
into effect.

49. There is no indication here of any predatory intent
part of respondent. Its price reductions "ere not directed

on the
at any
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particular competitor. It was not seeking to cripple any com-
petitor or drive him from the market. On the contrary, respondent
appears merely to have been trying to regain lost sales volume , to
protect itself in a highly competitive market.

50. Of particular significance is the complete absence of any in-

dication that the "competitive health" the ability to compete-of
any competitor has been impaired. The most that can be said is
that in the case of some competitors there was a temporary loss
of sales. So far as the record discloses, all of respondent's com-
petitors in the area are still in business and doing well.

The hearing examiner know8 of no primary line case under the
Robinson Patman Act in which eit.her the Commission or the courts
hn.ve held that mere temporary diversion of sales from 80me com-
petitors to another is suffcient to meet the criterion of competitive

injury established by the slatute. It is injury, and sub8tantial
injury, to competition with which the Act is concerned, not the
mere temporary diversion of sales among competitors.

51. Another fatal deficiency in the record is its failure to establish
any substantial causal telat.onship between respondent's price reduc-
tions and the loss of sales by cornpetitors. Not only during the
period of responchmfs price reductions but for several months prior
thereto there 'were many deals, promotions, and price reductions
by various sel10Ts throughout the eastern North Carolina lnarket.
There is no substantial basis for concluding that the loss of sales
by some competitors was due to responc1enfs price reductions rather
than to the deals and price reductions of other sellers.
52. It is therefore concluded that the complaint has not been

sustained. First , because the record fails to establish substantial
injury to competition or any reasonable probablity thereof; and
second , because, assuming injury to competition, the re,cord fails to
establish that such injury was due to the acts of respondent.

53. The conclusions reached on these points render unnecessary

any ruling on respondent's defense that its price reductions were

made in good faith to meet equally low prices of competitors.

ORDEn

It is ordered Tl1at the complaint 1J8, and it hereby is , dismissed.

DECIsmN OF 'l'HE COMMISSION

The hearing examiner on July 8 , 1963 filed his initial decision
and order dismissing the complaint. The effective dale of the initial
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decision was stayed by the Commission s order of August 19 , 1963;
and
The Commission now having considered the matter and deter-

mined that the initial decision should be modified:
It is o1'de1'cl That the 'initial decision be modified by striking

therel'rOln pa.rngraphs 49 to 53 on pages 1136 ancll137 and substituting
therefor the following:

49. The proof in the record is insuffcient to sustain the
allegations of the complaint.

It w fU1'the1' o1'dered That the initial decision as modified be
and it hereby is, adopted as the decision of the Commission.
By the Commission. Commissioner Elman , being of the opinion

that the case should not be placed on the Commission s own docket

for review , concurs in the result.

IN THE 1iATTR OF

GADGET-OF-THE-MOKTH CLUB , INC. , ET AL.

ORDER, OPINIONS ETC., IN REGAR TO THE ALLEGED VIOLATION OF THE

FEERAL TRDE COMMISSION ACT

Docket 7905. Complaint, May 20, 1960-Decision , Nov. , 1963

Order requiring a purported association and its promoters in North Hollywood,
Calif. , engaged in sellng memberships and other ancilary services for
members , including the evaluation of inventions (or "submissions ) and

the preparation of patent applications therefor, to cease-in lectures,
through personal appearances on television and radio, promotional articles
in new"pHpers find magazines , form letters and other promotional litera-
ture--me of numerous designations as to purported departments, func-

tionaries anll offces to create a false impression as to Dieir nature and
size and the iJenef's to be derived from membership; and making a variety
of other false representations slich as liaison with manufacturers , evalua.
tion of members' submissions by an impartial body of experts, matching
of members' cash outlays toward patenting submissions and otherwise
underwriting the expense in'rolved , maintenance or their own large patent
departmE:nt including a branch offce in Washington , D. C., and their recog-

nition as experts in the field of commercializing inventions bJ.' various asso-
ciations of inventors and manufactUrers.

COMPLAT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Gadget-of-the-


