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It is further ordered That the initial decision be, and it hereby is
set aside.

It is further ordered That the respondents , Gadget-of-the-:Month-

Club , Inc. , and Mary Lou l10fftt Davis , shall within sixty (60) days
after service upon them of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist as set
forth herein.

By the Commission, Commissioner Elman diss mting.

IN THE MATTER OF

CORO , INC. , ET AI,.

ORDER , QPIXION , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE CO),IMISSIOX ACT

Docket 8346. Complaint , Apr. 1961-Decision, Nov. , 1968

Ol' uer requiring Kew York City manufacturer and importers of costume jewelry,
watches anel other products, to cease representing falsely that fictitious and
exaggerated price figures-set forth on catalog sheets distributed for in-
sertion in jobbers ' and retailers ' catalogs and in their own catalogs-were
the rCKular retai1 prices for their products in the trade areas concerned
and-by statements on the catalog insert sheets and in other advertise-
ments-that their watches were "gTIaranteed in writing for one fun year
when the so-called guarantee provided for payment of a service charge.

COMPLANT

PurslUmt to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission ! having reason to believe that Cora , Inc. , a cor-
poration , and Gerald E. Rosenberger , Royal Marcher and Jerome H.
Oppenheime.r, individually and as offcers of said corporation , here-

inafter referred to as respondents , have violated the provisions of
said Act , and it appearing to the Commission that a proceeding by
it in respect thereof wou1d be in the public interest, hereby issues
its complaint , stating its charges as follows:

PARAGRAPH 1. Respondent Coro Inc. , is a corporation organized
existing a.nd doing business under and by virtue of the laws of the
State of New York with its oftice and place of business located at
47 West 34th Street, New York, New York.

Individual respondents Gerald E. Rosenberger, Royal :Yareber,

and Jerome H. Oppenheimer arc offcers of said corporate respondent
and of its wholly owned subsidiary corporations. They participate
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in the formulation , direction and control of the acts and practices
of said corporate respondent and its who11y owned snbsidiaries.
Their address is the same as that of the corporate respondent.

PAR. 2. Respondents are now and for some time last past have
been engaged in the manufacture, sale and distribution of costume
jewelry, watches, and other products to retail stores and jobbers for
resale to the public.

In the regular course and conduct of their said business, respond-
ents cause, and have caused , said products , whcn sold to be trans-
ported to purchasers thereof located in various states of the United
States other than the state in which such shipments originate.
Respondents maintain and at a11 timcs mentioned herein have

maintained a substantial course of trade in said products, in com-
merce, as " commerce" is defined in the Federal Trade Commission
Act.

PAR. 3. In the course and conduct of their business respondents

have engaged in the practice of using fictitious retail prices for their
said costume jewelry, watches , and other products of various types
sold under several trade names including but not limited to the

following method:
Respondents distrilmtc to jobbers and retailers , who sell by catalog,

catalog sheets to be insertcd in the catalogs of said jobbers and re-
tailers. Said catalog sheets contain thereon pictures and descriptions

of various typos of costume jewelry, watches and other products with
prices listed in connection therewith as the retail prices thereof.
Respondents also distribute their own catalogs to jobbers and re
tailers, in which retail prices are set out.

Respondents by the aforesaid practices represented, and now rep-
resent, directly or by implication that the price figures so set forth
and so used are the regular and usual retail prices for said costume

jewelry, watches and other products in the trade area or areas

where the representations are made, when in truth and in fact, the
said figures are not the usual retail prices for said costume jewelry,
watches and other products in the trade area or areas where the

representations are made, but are fictitious and exaggerated prices.
By such acts and practices respondents place in the hands 

retailers and jobbcrs means and instrumentalities by and through
which they may deceive and mislead thc purchasing public as to the
usual and customary retail prices of said costume jewelry, watches
and other products.
PAR. 4. In the course and conduct of their busines, and for the

purpose of inducing the purchase of their watches respondents have

caused to be printed on the catalog insert sheets, and in various
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other advertisements , the following statement.s: "guaranteed in writ-
ing ior one fuII year , and "guaranteed imported Swiss movement"
thereby representing that the said watches are unconditionally
guaranteed.

PAR. 5. Said representation was and is false , misleading and dec"p-
tive. In truth and in fact the said watches were not, and are not
unconditionally guaranteed in that the so-called guarantee provides
for a payment of a service charge. The terms, conditions and extent
to which the said guarantee applies and the manner in which the
guarantor will perform thereunder are not disclosed in respondents
catalog insert sheets or other advertising matter.

PAn. 6. Respondents in the course and conduct of their business
have been, and are, in substantial compet.ition in commerce with
other corporations , firms and individuals likewise engaged in the
sale. of costume jewelry and "watches.

PAn. 7. The aforesaid acts and practices of thc respondents had
and now have, the capacity and tendency to mislead and deceive
members of the purchasing public with respect to the usual and cus-
tomary retail prices of their costume jewelry, watches and other
products, anel to mislead and deceiye said members of the purchas-
ing public as to the guarantee provided by respondents on their
watches, and into the purchase of their said products as a result
thereof. As a consequence thereof , trade has been nnfairJy diverted
to respondents from their competitors and substantial injury has
thereby been done, and is be.ing done , to competition in commerce.

PAR. 8. The aforesaid acts and practices of respondents , as herein
alleged , were and arB, all to the prejudice and injury of the public
and of respondents ' competitors and constituted , and now constitute
unfair and deceptive acts and practices and uJ:fa-ir methods of com-
petition in commerce , within the intent and meaning of the Federal
Trade Commission Act.

Mr. Garland S. Ferguson supporting the complaint.

Weil, Got8hal and Mange8 New York , :N. , by ilb. Ira M. Mill-
8tein and . Manhall O. BeTger for respondents.

INITIAL DECISION BY DONALD R.. 1\fOORE : HEARIKG EXAMINER

JUNE 1 , 1962

STATEl\EXT OF PROCEEDIXGS

The Federal Trade Commission issued its complaint against the
respondents on April 5 , 1961 , charging them with having engaged in
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unfair and deceptive acts and practices and unfair methods of
competition in commerce , in violation of the FederaJ Trade Commis-
sion Act , by using fictitious retai! prices for costume jewelry, watches
and other products, and by misrepresenting that their watches are

unconditiona11y guaranteed. After being served with the complaint

respondents appeared by counsel and filed answer denying genera11y

the a11egations of the complaint, but admitting certain factual a11ega-
tions. In addition , respondents advanced as "Affrmative Defenses
anegations to the effect that their pricing practices were in accord
with industry-wide practices as to which the Federal Trade Com-
mission had acquiesced, and that the practices complained of had
been discontinued before issuance of the complaint.

Although there is evidence that the pricing practices cha11enged
in this proceeding are widespread , this constitutes no defense. No
evidence was adduced to support the claim of Federal Trade Com-
mission acquiescence in the practices. The so-called defense of pre-

complaint discontinuance has been considered and rejected as a. basis
for dismissal of the complaint.

Pursuant to notice duly given , hearings were held November 20-
1961 , December 5 , 1961 , and February 20, 1962 , in New York, New
York; Philadelphia, Pennsylvania; and 'Vashington, D. , before

the undersigned hearing examiner , duly designated by the Commis-
sion to hear this proceeding. At these hearings , testimony and other
evidence were offered 1n support of and in opposition to the allega-
tions or the complaint, which testimony and evidence were duly

recorded and filed in the offce or the Commission.
Both sides were represented by counsel , participated in the hear-

ings, and were afforded run opportUl1ity to be heard , to examine and
cross-examine witnesses, and to introduce evidence bearing on the
Issues.

At the close of the evidence in support of the complaint , counsel
for respondents moved to dismiss the complaint as to the individual
respondents and, pursuant to leave granted, memoranda. were filed
in support of and in opposition to this motion. At the final hearing
in this matter, on February 20, 1962, the hearing examiner ruled

that the complaint should be dismissed as to Royal Marcher, both
individually and as an offcer of the corporation. As to Gerald E.
Rosenberger and Jerome H. Oppenheimer , the examiner rnled that
the complaint should be dismissed against them in their individual
capacities but reserved decision as to dismissal in their capacities as
offcers of the respondent corporation.

The orders or dismissal entered on the record arc hereby confirmed
and taken into account in this initial decision. As more fully set
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forth below, the complaint is also being dismissed as to respondents
Rosenberger and Oppenheimer in tbeir offcial capacities , except to
the- extent that, as corporate offcers , they are bOlmd by the order
being entered against respondent Coro.

Proposed findings of fact and conclusions of law and 11 proposed
form of order, together with supporting briefs, wel'e filed at the
conclusion of all of the evidence by counsel supporting the complaint
and counsel for respondents , and a Teply bl'ief a180 was filed on
behalf of the respondents.

After carefully l'eviewing the entil'e record in this proceeding, and
the proposed findings , conclusions and ol'del" filed by the paTties
together with the supporting briefs , the hearing examiner finds that
this proceeding is in the interest of the public and , based on the
entire record and his observation of the witnesses , makes the follO\v-
ing findings of fact and conclusions eli'awn therefrom , and issues the
following order.

FINDINGS OF FACT

1. Hesponc1ent Coro Inc. , is a corporation organized , e.x: ting and
doing business unde.r and by "irtne of the laws of the State of S e,
York, -with its offce and phce of bllsine s located at 47 ,Vest 3

Street. , New York , New York.
Coro , Inc. , conducts some of its operations through whol1Y-O\\lled

subsidiary corporations, including Cora _Fashion T\Tatches : Ltd'
which manufactllres e11s und distributes watches. At the time 01
hearing, that snbsiclinry \"\as in the process of liquidating its inven-
tory, and there is doubt whet.her Coro : either directly 01' through any
2ubsic1iary, win continue in the \\atch business.

Hesponc1ent Gerald E. Hosenbergel' is nn offcer and directOl' of
respondent Cora , 111c' as \Yell as a sllbsl:ntial stockholder. J-Ie. has
been a director for more than 30 yea.rs , president. for about 20 yea.rs

and chairman of the board for a.pproximately 5 years.
Mr. Rosenberge.r referred to hirnself as haying ;' the overall corpo-

rate responsibility the l'csponsibilit.y 01 the acts and practices of
the corporation. '1 1-Ie disclaimed , however , any persona1 J'cspon ibili-
ties or connection with the sale of Cora mcrchandi'3c to catalog houses.
He did not supervise direct1y the sale, of merchandise 1.0 catalog
houses. The supervision anel direction of this phase of the businE'Bs
were, in the hands of a Cora salesman , Edwin Oppenheimer , but 1\11'.

Rosenberger participated in the elecisloll to (liscontilll1P sa1c;- to (he
type of catalog houses descrihed in the compJaint.

1 Proposed findings not adopted, either in the form proposed or in substance. are
rejected as not supported by the e,jdence or as involving immaterial matters.

2 Sometimes hereafter referred to as CDI'D or Respondent.
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At the time of hearing, respondent Royal Marcher was a stock-
holder, director and consultant, but was no longer an offcer of the
corporation. He had been executive vice president until 1958. He
has been a director of the corporation for more than 40 years, and
was 8J offcer for aboUt 25 years. Since his retirement , he has not
been connected in any way with the selling of Cora merchandise to
catalog houses.

For at least three years prior to issuance of the complaint in this
matter, respondent Jerome H. Oppenheimer was vice J?res1c1ent andsecretary of the corporation. He has been a director smce 1913; an
offcer for more than 20 years; and a stockholder for many years. The
testimony was that Mr. Oppenheimer, who is more than 80 years old,
is "not quite as active ashe was." His duties had no relationship 
the sale of merchandise to catalog houses.

Edwin Oppenheimer specifically stated that he never took any
instructions , directions or orders from any of the individual respond-
ents in connection with Cora s catalog business and did not report to

them concerning that business.
Neither Mr. Marcher nor MI'. Jerome Oppenheimer controJJed the

acts and practices of respondent Coro, according to the uncontra-

dicted testimony of MI'. Rosenberger.

Cora , Ine. , is a publicly held corporation , with its stock listed on
the American Stock Exchange since 1929.

The business address of each of the individual respondents is the
same as that of the corporate respondent.

2. Respondent Cora is now, and for some time has been , engaged
in the manufacture, sale and distribution of costume jewelry, watches
and other products to department and variety stores and to other
reseJJers known as catalog houses.

In the regular course and conduct of its business , respondent Cora
Inc. , causes and had caused its products, when sold , to be transported
to purchasers located in various States other than the State in which
such shipments originate.

Respondent Cora maintains , and at all times mentioned herein has
lnaintained , a substantial course of trade in such products, in com
merce, as " commerce" is defined in the Federal Trade Commission
Act.

.' The complaint alleged sales to " retail stores and jobbers for resale to the public.
Coro s finswer denied that it Bells to jobbers , and tbere WfiS no prilof In !;upport ()f this
allegation. In requesting a finding that respondents "have in the pa;1t, Ilnd untlJ
recently, sold costume jewelry and watches to jobbers," counsel supporting the complaint
TefeTB only to the fact that certain pTfclng sheets fUTnished to catalog h01Jses contained

Ii column designated " JobbeT s CQst. This does not support the requested finding,
except to the extent that catalog houses may be coneir1el"ed jobbers as to part of theIr
bus!neM. See Tr. 18, 87. Par a definition and description CJ a cutalog house, see
Fars. 8 and 9 infra.
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Some of the costume je',elry distributed by the corporation is
manufactured by it; some is imported.

Cora also manufactures and distributes watches for sale to the
public. The company imports the movements and either buys or
manufactures the ornamcntation in which the movement is placed.
Distribution of Cora "\nltches has been effected through a sq)G,rate
whol1y-owned corporation , Cora Fashion W'atehes. Ltd.

3. In the course and conduct of its business , respondent Cora has
been and is in substantial competition in commerce ith other cor-

porations, firms and individuals likewise engftged in the sale of cos-
tume jewelry and ,va.tches.
4. In connection with the sale of watches in commeTcc : through its

wholly owned subsidiary, Cora Fashion \Vatches , Ltd. , and for the
purpose of inducing the pnrchfise of uch watches , Cora has pub
Eshed and caused to be pub1ished , in media having interstate circu-
lation , representat.ions concerning the guarantee covering its "\,atches.
In an advertisement for Cora Fashion 1Vatches , published in Life

magazine, respondent Cora used snch language as "Imported 801SS
movement, guaranteed for one year." An advertisement in the l\ ew
York Times magazine referred to Cora watches

, "

each with a guar-

anteed imported Swiss movement.:' Catalog insert sheets prl'):lred
and distributed in commerce by Cora bore the legend

, '"

all ,Y:1tches

guaranteed in writing for one year.

No language modified the quoted phrases nel Cora has thereby
represented that its " atehes were and arc unconditional)y guaranteed.

5. rhe guarantee furnished with t.he advertised watches pro 'fides
as follows:
The Coro 'watch movement is gnaranteed for one year haTH date of pu 'Chase
against defect of material or workmanship. '" '" '" The Cora watch movement
returned for service within the oue year guarantee period that cloes not bow
breakage or mishandling ,,,il be seniced and returned to you , pl"epa:d, for

$1.00. If, upon inspection, breakage or mishandling is found , an estimate- wil
be sent for your approval before it is repaired.

6. Thus , respondent Cora s representations regarding its guarantee
1)el'C and are false , misleading and deceptive. In lnnh a,nc1 in Tact
the watches were not, and are noL unconditional1y gllflrante d in
that the so-ea,1led guarantee provilles for payment. of a ser\'ice chargc.
The othcr terms and conditions , and the extent to which the gn 1la.n
tee app1ies , and the manner in which the gllarantor wilJ periorm
thereunder were not disclosed in respondent:s catalog insert sheets

or in other advert:ising matter.

7. In connection with the saJe in

including jewelry and watches , Cora
commerce, of its merchflndise
had a catalog department that
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pTepared and distributed catalog pages faT incorporation in catalog8
published and distributed by a c1ass of resellers known as "cata10g
houses.

8. Cata10g houses publish and distribute, in commerce, catalogs
listing and depicting a vaTiety of merchandise for resa1c to various
cla.sses of customers.

As shown by this record, they send c.atalogs and sell to the
following:

Retailers, primarily in smal1 tmvns, for resale.
Industrial and c.ommercial firms buying for their own use-

for service and maintcn,l11ce purpose:;-or for il' ,Yill'ls : prizes and
gifts, but not for resale.

Organiz.ations sllch as fraternal gJ'OUp8: for aWilrds, prizes , etc.

Individual consumers.

Individnal consumers include employees of indusirial and commer-
cial firms who are giyen an opportunity, through their employer or
an employee organization , to buy for themsehcs through use of a
catalog house catalog.

There has been a trend ill the hst fe,,' years for catalog houses to
sell to individual consumers to a greater extent than in the past.

D. Catalog hOllses , nUlllbE:rillg approximately 30 gcncrally sen to
the same clrsses of customers. Theil' methods of operation , including
the presentation of price information in their catalogs, are subslan-

bany similar.
Characteristically, the catalogs list. hvo price figures for the. mer

chandise depicted in their catalogs. One price figure is represented 
directly or indirectly, as a ;' retnir' or " list': price; the other , a lower
figure represents the seEing price of the catalog house. The actual
selling price may be "hidden" in a code nun1ber-a so called coded

price--r it may be designated by such terms as "Your cose' or
simply " Cost.

SOlDe catalog hOllses lwn: 8hmy rooms "where they display their
merchandise for sale to retail customers \Iho iValk in "off the street
or who present idcntification from the company \,here they arc em-
ployed. Such sales are made, at the lo\\er coded price or "CosC
price, not at the, so-called " retail" or ;' lisr: price.

10. One of t11c catalog hOl1ses to \lhich Cora sold and for which it
prepared clltalog insert sheets or color po itives was L & C l\layers
Co. of X e"- York.

Circulation of the Iayers ' catalog \Yas about 500 000 in 1959 and

1960. Over the years, circn1ntion had increased from something like
125 000 to ove1' a hrt1f-miUion. The biggest increase jn circulation
has been 'within the past five years.
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Those to whom the Mayers ' catalog was distributed included deal-
ers in small towns, who bought for resale , and also a number of indus-
trial corporations that had occasion to buy merchandise for awards
prizes, gifts, etc. Although Mayers attemped to screen out indi-
viduals from its cataJog mailing list, catalogs and merchandise were
nevertheless shipped to "some" individuals.

Mayers maintained one or more showrooms or stores for display of
catalog house merchandise, including one in New York City and
another in Philadelphia. Articles were displayed for sale and sales
were made in these showrooms , some to individuals-to "people who
walked in off the street." However, the largest portion of its busi-
ness camo through as the result of mail orders originating from the
catalog.

Mayers always sold to all customers-including individuals at the
coded price.

11. Another catalog house that resold Cora products , using catalog
pages supplied by Cora , was Waldron and Company, Inc. , of Phila-
delphia , Pennsylvania.

In the Waldron catalog, since 1960 , pricing information is gener-
ally given by means of two figures. One figurc is identified as "Re-
tail" and the other lower figure as "Cost" or "Your Cost." In prior
years

, '

Waldron had used a coded price for its sellng price.
Waldron sells at the same price to all customers , including indi-

vidual consumers , except that its catalog states that "Additional dis-
count is available on bulk lots of the same item.

There were 100 000 copies printed of the 1959-1960 catalog. The

same number were printed for 1958-1959. The figure was 110 000

for 1961.

Waldron catalogs are distributed by mail to dealers in small towns
primarily under ten thousand population , and they are also distrib-
uted nationwide to industrial concerns and organizat.ions for prizes
premiums, sales, etc. 'Valdron s sales to " industrial account.s

amount to about 50 percent of its total sales. The bulk of vValdl'on
merchandise has always been sold to small- town dealers and indus-
trial concerns.

In the words of a vValdron offcial

,. . '" 

an industrial concern may be using merchandise for any number 01' rea-

sons, either as a sales incentive or , for instance, as a safety award, and when

thev have need for merchandise which fits into the categories which we han-
dle we are interested In sellng them at the cost prices.

Employees of snch firms can buy through the catalog or through
purchase orders.
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\1' alclroll has fL shmn'OOHl displaying the Jlel'chandi e it handles.

There : individuals 1111.)7 make. pUl'cha es if they have identification
from the company "here they are employed. Over- the-connte,l' sales
account for approximately 35 or 40 percent of ,Valc1l'on s business.

Coro merchandise \yftS on display in the showroom in 1958 , 1959
and 1960. There "were 8hoY\'1'0011 sales of Coro merclumdisc eluring
those years at the coded price or the a y on1' Cost" figure.

The last time CorD jc\yclry appeared in a 'Valc1ron catalog was the

JD60 call110g-prcpnl'ed ond pubJished in September or October 1050.
CorD products also appeared in 'Valc1l'on s 1958 and 1959 catalogs.

12. Although the catalog hom:es make some sales that may be char,
actcrizecl DS \yhol05a12 , they also make retail sales, The catftlog
houses clo not sell at the. prices representeclar inc1icatecl as "retair' or
list." They sell to all customers-wholesale and retai1- at the lower

priees-- the, coded prices or those designated by such terms as " Your
Cost 01' " Cost.

Cora hacl h.JlO\Ylec1ge 01 those selling and pricing practices of the
catalog hOllses.

J 3. C01'O sold to nllmerous catalog hOllses a line of merchandise
including rostuInG je\yelry and watches. This mcrchandise was not
Coro s "re-gular line" of merchanclisc- , that sold to de.part.ment and
yariety st.ores-but. a specialline sold only to catalog houses (and
tn firms using such merchandise for 'I givea'i,- ays

In 1960 , Curn had 30 catfllog hOllse cllstomers , located throughout
the Unit-eel Sta, tes.

Gross sales (less discollnts and returns) to catalog houses. ' J 95S-
1960 , were. flS f'ollo\\

1958-- -
18':)0_--
H160_-

----

8:'27. D25. 00
18() , 200. O()

172 , 07S. 00

----------- ------

14. For its catalog hOllse c.ustomers , Cora prepared and printed
catalog insert sheets for binding into their catalog's. These pages
depict in color various items of Cora jewelry, including necklace.

uracelets , carrings and pins ; as well as CorD 'iHltehes. Eac.h item or
set bears an identifying leiter , and the text a.t the bottom of the pnge
is keyed to those letters : as well as the name of t.he set. Then , follow-
ing bngllage descriptive of the jewelry or 'inltch , t.here is it catalog
code number , together ,,-ith a price.

j To al consdiiJated net sales of Cora . Inc. , (luring t' ,c SCtIDC period were:
1858______-----

---- ----- ---

1859__

__----------- ---- ---- ------

1960__

___ _---- --------- ---

7S0- 01S 69--

S29 , 205. 1S::
910 , (jSS
191 893
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In some instances , instead of furnishing printed sheets for insertioIl
in catalogs , respondent Cora furnished color positives-photographic
transparencies-of s11ch sheets. These \\"ere used by catalog houses
t.hat printed their own cat.alogs. They " ere subst.antiaUy similar to
the insert sheets and contained the same i1ustrat.ions and price
information.

The insert sheets and color positives "-ere printed and distributed at
Coro s expense. \Vhere culor positives were furnished , a printing
al10wance was made by Coro.

The volume of catalog insert sheets produced and printed for Cora
during the three-year period , 1958- 1960 , was as follows:

1958_--_--

-- -- ---- - -

-- 2 , :305 , S5D
1959_----

-------- - ------- ----

--- 1 251 636
)960_

___------ -- ----- --- --------

--n- 986 744

During the same period , Cora furnished color positives as follows:
1958- -- -- --
1959_

--_--

1960-

- -- --- --- - - -----

- ----- 2 sets

- - - - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - 15 sets

- ------- - - -- --- ------ ------

-- 12 sets

15. In soliciting orders from catalog houses , Cora submitted sample
catalog pages , or mock-ups , accompanied by a coding sheet for the
use of the catalog house in adapting the pages , or port.ions thereof , to
its particular catalog.

16. Typical of the product description and price dat.a in the catalog
insert. sheets used by Cora in 1958 and 1959 is the following excerpt:

IB) NANCY * * * Irresistibly lovely, royally styled for the
queen in your life!

Graceful ::IESII design.

Necklace and Earrings * * *

74R3/02C825 2 Pc. SeL_--__

-------- - -----

-- 816.
7483j26C52,

') 

Necklace only_

__------- ------ ------

----- 1().
74fj3/l6C525 Bracelet on1y__

------- ----- -------

- 10.
7483j;JC300 Earrings on1y----_

-------- ------

-------- 6.

The first part of the code nnmber consisting of figures and one or
more letters (e. , 7483/020) was Cora s style number identifying the
merchandisc. The last three or four figures represented tbe selling
price of tbe catalog house.

For example , in the case of the li ::ancy" jewelry set referred to
above , tbe figures 825, 525 and 300 in the catalog code nmnber
following the letter II , were translatable into price,s of $8. , $5.

and $3. Vsually, if not iIlyariably, the coded priee for Coro je\yclry
is one-half the price set forth at the extreme right-hand side of the
price line (81(;. , $10.50 and $6 in the "Naney" example). ,,-hieh
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is the so-called "retail" or ('list" pricc ) and \\ hieh was so characterized
in some catalogs.

17. To its cat.alog customers , in 1958 a,nd 1959 , respondent Cora
sent a coding sheet-listing its catalog merchandise by style number and
setting fort.h price information. The price data fUl'JlislJed on such
coding sheets was l.nder three column headings: IfJ(Jbber Cost

Dealer Cost" find "Suggested Line. )) 5

For example the " )Janey " set was listed on the Cn!'o coding sheet

as follows;

--- --- -------- - - - -- ---- -----''''' 

1 Jobber ' Dealer 
I Sug l'sted : Yo ur corrcspond-

c' umlJer Item I cost cost Imp. in,, pnce lil l!; as. 1 It JS to pnnt

83/02 anCy-- 2pc. seL- - 

:- :==---=

1 7483N6_

_-- ---

elCkI:'.e-- ---I 3. :;0; ,'1. '; I li. 5li ,

___

17483/16-

-- 

.. Hr6.ce1eL- _ 1 3. 50 25; 10. 50 I

: 7483/50--

_--- --

i Earnngs- - 00 3. 00 (LOO 1-

- 1

- - -- - _--

The figHl'C designated " Jobber Cost" was COl'O el1jng price to

eatalog honses. The " DenIer Cost ,Y!lS the price a.t which it was
assumed or snggested tlmt the catalog house \H)uld sell. Tbc " Sug-
gested :Line" was the sugge.-ted 

Ij lisC or II retaiP' price.
Tn t.he blank Jines under the heading, " Y01!r corrcfOponcling price

line as it is to prin t. )) the catalog hotlse plHced its u\rn cat-flIng code
nmnber) the coded price and the purport.ed prieE' , (JI' equIyulent
information.

18. \Vhile there may haye been occasional nu'iations , entnlog house
Cllstomers generally utilized in their catalogs the price data. furnished

by respondent Corn on tbe c.oding sheet.
By way of ilustratioD , Cora s price unta relating 10 t.he u j\T nncy

set \\ as utilized as follows by three diHerent calalngbnllses:

20 K 0168 TG 825
20 K 0169 TG 525
20 K 0170 TG 52,
20 K 1071 TG 300

& C ilfayers 

2 Pc. SeL_----
)r ceklacc- -- --- -

racpleL-
Earrings -

--------

$16.
10.
10. flO

o. 00

----- ------------

Wl1etlJer this was a. misprint fur " Sug;:estel! Ust " or an effort 1.0 a'lrJic usill!' t!Jat term was notexpJa.ineli
However , that is W lat it was intended to rrpresent , and tllat is 110\\,' it .\'. S u e(\.

o _"-!thoug!1 the purported pr;ce of the CorD n:errJmnclise is !lot speclficaJly ic.entified as "retajJ" in tbe
!'fayers ' catalog, most 01 the otber lTerr!Javdise depidNJ in the bool, has tlw word " RetaiJ" or t!Je abbrevia-
tion "ReI." preceding the purported price. :Furl lCrmore , an ir:sert in t! e :\f:ycr alalog explaining the
priec ('orjing system states: " The only priees sl10wn are ret lil. YQ1jf ost js concealed in the catalog num-
ber. " In transJrJUiDg its coding silec!. to rom , ),layers specWerl tllat ''' i'he s\l!,gegterJ retaiJ price lor e6.ch

item ho\l1(t lJe stated " and its coding shcet llirntifip,d till purported prjcrs as " Retail."
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Sei' uice E:rcha.n(Je Disln:bulo)'s 7

2 pc, .set
Neckl.'ce
Bracelet.
Earrings

17407CTS25
1 i 40SCT 525
IH09CT525
17410CT iOO

Retail 816. 50

Hetail 10. 50

Retail 10.

Reta.il 6.

"lYaldl'on and Company, Inc.

30SaJT
3000.T
3091J'1
3092.1'1

2 Pc. SeL_

--__

)J cck18cc- --

- - - - --

Bracelct_
Earrings- -- - - - ---

Retail
S16.

10. 50
10. ,')0
6. 00

Y01lr Cost

S8.

3. 00

19, Tilo pricc line information in the C(J'O cRtnlog inserts 'n
fl1J'ni hcd initirtlly b C(I1'O t(J tbe (',I taing bou to \\ hich it sold.

CtiI-zing tbe figul'cS 11ppliecl by Co)'o, the clltalog llOi1Se specified the
manner in ,, 111c11 tbo price line informati(Jll \' ,IS to nppellI' in the
ca tfllug page i\(l'ni hed hy Core1.

20. The fig:llre c1c5cribed by Coro flS " Sng' gested Line" on the

coding- bect it :3e11t to cat:lcg hcnls(, pp'2are, c1 in ome ctl(nl(Ig:", simply
HS 11 price figure bearing JlO chnntctcrizntioJl cepl as it \'dS expbine.d
el--e\\ bcl'c in the cntnlug. Others applied the tenli ;' l'etnil to it-

. \\-

hile
Li1 otlH: l':, cfillerl it " Li;ot" CJl' " l Pricr,.

21. Tile price line ii"ecl by Cnl'l1 in its 1 D.5f; and 19;")8 ;J\ ert slJeet:,-

illc.wJillg a pnl'pol'u'd l'et:lil price flnd a c.ncle(l pl'icc- \YfL., hased (In tt-
sll-callcd " three timE's fonnllln. l llder this formula lbc IJllce
Cora c.hal'g'eclthe c. d()g house for a.n item WaS tripled (ex:1ctly or
approxinwteJy) to l1J'riyp nt the l'etHil ur " Ii:';t " price. The c()decl
price 01' " DOlleI' C\\ - - at \dI1CL the ctltalug hO\Lses ne-tllnlly sold
to all CllstomC1',=- th ex:\ctly \11' apP1'o imatejy one-half the su-

(',dIed ;; retaiP' or li:: : price.
This I' three timc:'/' funnu1a bas heen ill general use in c,ltalog hOll

IOnles oJ je\\ elry for many years. Corn adopted it when it began
selling to catalog hU\l , about ID55 or 1\J56.

22. A change ,vas made in the format of the coding sheet. in 1960
following conferences with Coro counsel. The coding sheet used in
that year contained only onc price figlU'e under a column headed
YOUl' Cost." This was the cosL to the catalog house Cllstomer.

7 By TCspOnc.enr s own teotimoI1Y, tbc coding sheet of this company is typical of the way catfllog houses
completerl the coding sheet.
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A typical listing was as follows:

Number Item
Your corrcoponding

Yom cost rrice Jjneas it is
to print

, 16.
12.:I 

Key I

I_-

077/0'2 Royal Elegance____----- -- '2 pc. seL--
077/26_

----

' :;ccklacconly----
, 077/,"'0-

- --- - -- - - ---

- i Earings onJy - 

However, the sample eatalog pnges flnd tbe "insert application
sheet" li. , tbe coding sbeet. nsecl by Cora in 1960 were a.ccompanied
by fl. letter stating in part as follmvs:
The insert application sheet shows yom cost for eaeh set or item. Yon must
indicate on the accompanying line exact1y how yonI' ,yish yonr price line to read.
In making this out YOU, must incl1ide Ihe pj'ice at which you will ojler it 10 your
dealer and l'ist price which you will suggest to him. On the basis of past e1.:perience
me can advise you that catalogs using mOl' insert 'Usually fake a markup of 50% on
their cost. CatalofJs 1/sua1ly suggest a retail price of double this amount .for their
deale). On ,\yatehes a retail price allowing the d('alcrs a 40% ma.rkup is usually
suggested.

23. The manner in \vhieh Cora s 1960 price data wa.s used is ilus-
trated by the cuc1ing sheet. executed by Leon,lrd Krower & Son , Inc.
of N e",r Orleans , Louisiana.

Applying to t.he "Royal Elegance" set , for example, the fonnuln
suggested by Cora , Krower simply specified the price line as follows:

077/0'2 Hayed Elr- gance 2 P(. i3ct. List S49.077/26 Necklace only. List $36.077/50 Earrings only. List S13.

This was reflected acconlingly in the caUllog insert sheet as pub-
lished.

24. The ca.talog insert lliej- , ('0101' p02itiycs , coding sheets and
related material ,\yere distributed in commerce by respondent Cora.
Similarly, the catalogs containing the pnges furnished by Cora
directly or indirectly, were in turn distributed in commerce by the
catalog houses, with resulting sales in commerCE:.

25. By preparing and distributing in cornmerce the coding sheets
catalog insert sheets , color positives and related material setting forth
price figures as "retail," "Est" or "suggested line,: or withollt. specifIc
c1esi nation , respondent Cora represe.nted directly or by implication
that snch price. figures , however , designated : '\yere the usual and regu-

'Emphasis au(led. The JTf\rkllp and retail price fOrmlJ18 l:cre arlvioeJ is simply another way of de
scribing the " three times " fOrrnlJln.
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lar retail prices for its costume jewelry, ,,'atches and other products
in trade area or areas where the repre5entations were made.

26. In truth and in fact, those price figures "-ere not the usual and
regular retail prices for Cora rnerchanclisc in the trade area or areas
where the representations were made , but \Yere fictitious and exag-
gerated prices , arrived at by the use of an arbitl'fny, inflexible. for-
mula. The usual and regular retail prices ",yere those at ,yhieh the
catalog hOllses sold Cora merchandise- , prices approximately 50
percent less than the prices represented as retail.

27. By the acts find practices herein found, Corn placed in the
hands of (',ltalog houses the means and inst.rumentalities by and
through \\hich they might mislead and decciye the purchasing public

as to the usual and regular prices of Coro merchandise.

28. Concerning the defense of discontinuance of the practices
charged , the record sho'l\s that , although Coro has contil11Nl to se11

(liches nnd costume je"\yelry in C0l11nerCe , it is liquidating the \\atch
business find hfls ,yithdl'a\\ll from the catalog house business. The
Jatter decision ,yas made before this complaint issuec1 but after the

COlllTl1ission instituted its inyestigation. FoJlo\\ing conferences and

cOJnmun1cations "\yith personnel of the Commissic)J s Ne\\ l' OI'lI

branch offce , the determination ,,-as made that Coro "\yould not sell
merchandise to the type 01' catalog houses described in the complaint.
That decision ,yas made at a conference attended by Gerald Rosen-
berger

, .

Tel'omc Roberts , Ec1"\Yln Oppenheimer and counsel.
Discontinuance was the subject of a memOrandlll1 dated Decem-

her 14 , 19GO , from Jerome Roberts , a Coro "ice president , to Ed'Yill
J. Oppenheimer nncl ::'Io1'1'is l\Ialkin , "\yho opcrated the catalog depart-
ment. It stated in part as folJO\ys:
\Ve hW'\e just hacl a final conference with the lawyers on the catalog page. The
following decisions are now company policy and they wil be adhered to;

\Ve are not gOing to print any caralog pages with or withont prices.
Ko sales will be permitted of any merchandise to any concerns , with or with-

out the Cora name , where discounting from a fictitious list price or discounting
of any kind is the method of sale.

It is permissible to sell to catalog houses, pro'\idec1 that OUl" goods are mer-
chanc1iSCll in the same \yay that Speigels p:'cscntl . merchandise their catalog.

Follmying receipt of this memorandnm , Coro advised t.he catalog
hOllses with ".hieh it did business , thnt it was no longer going to offer
a line of jewelry for sa1e to catalogs, that it "\yasn t going to print

fWY insert sheets or color posjtin s in the future. No gencral state-
Inent t.o this eHect. ,yas sent Ollt but Coro ft(hised the catalog honses
of this decision as it got in tonch with them , beginning abollt Decem-
ber 1960 or .January 1D61.
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:111'. Roberts was quoted as giving the fol1owing reasons for the
adoption of the policy: "That the catalog departmcnt represented a
very small fraction of Coro s overall business and regardless of

whether we legally might be right or wrong, and regardless of the
elements involved there , the fact that we may be right, the fact tl1at
it \youlc1 be a subject of controversy, \vould be very bad for our com-
pany s reputation, and that in itself, \yas a suficient reason for
abandoning it. Also , that it \vonld become a matter of controversy,
that it would mean that every step or action taken in the conrse of
sales of the organization , \vou1c1 have to be subject to meeting, subject
to scrutiny by counsel , and we didn t \vant to involve any branch of
our company in any kind of business \vhere \ye, felt we would have
to ask counsel if we could do this , that or the other thing. It was 
question of business we wanted to have.

Since the decision , there has been no merchandi3c sold to any cata-
log c\lstomeT , and it ,yas stated that Cora hns no intention of Tcsum

ing the catalog business in the future.

Summary nnc1 Concluding Findings

1. There is little or no dispute as to the basic facts in this proceed-
ing. As to the chnrge of cleceptLvely advertising the Coro ,,,atch
gnarantee , the only questions raised by respondent. relate to the neces
sity for an order , and its breadth 1f one is issued. These matters arc
considered '/nfr'a. Thus , it is suffcienL at this juncture to refer to
PO'lk' e?' Pen Co. v. 159 F. 2d 509 (7th Cir. 1946) as authority
for an order terminating deceptive adyertising of the guarantee.

2. Concerning t.he fictitious pricing charge, respondents' defense
revolves primarily around these c.ontentions:

(a. ) That the fictitious prices alleged \yere estnblished by the cata-
log houses , not by Cora.

(b. ) That there is no proof that the public uuderstands "1ist" or
retair' price to mean the regular and usual retail price.

(c. ) That in any event , there is no proof that the prices so denomi-
nated \yere not the usual retail prices.

Each of these contentions \\'ill be considered in turn.
3. Hespondcnts contencl that. Cora should be absolved here because

"' * 0; the prices contained on tilese insert sheets and colol' positives were not
in.serted at Cora s command. rather they were established by Coro s catalog

lIouse customers. Cora simply printed as the price line whatever the catalog
house customer desired. (Respondents ' Main Brief , p. fL)

4. HespondenCs contention that it cilnnoL properly be held liable
because it simply prints the price information designated by its CllS-
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tamers must be rejected. Aetual1y, the price information furnished

to Cora by the customer ,'Ins simply a utilizfltion of price c1atfl fllr-
nished and suggested by Cora. And this is true even of the ::noc1ifiec1

practice of 1960. Furthermore , en:l1 if the fictitious prices ,,,erE'

originated by the cnstomer and printed by Cora on order of the cns-
tomer , this iVonld not mean that Cora could simply shrug an(1 say,

'Ve re simply a printer , follmving directions.
The mere fact that the deceptive information "-as furnished on

request cannot. be helel to ab olyc the respondent. In Rayo_' Oorpo-

ration. Docket 7346 (April 2 , 1962) (60 F. C. 6641 the eviclencc

was that the questioned price stickers ,yere affxed at the request of
customers , but an order "'as issned prohibiting the practice.

Similarly, in Odolf (/omJHmy: Inc. 5:2 F. C. 70D , Docket G1S-

(1956), it \yas stipu1ate(l t1)at, the clelcrmin8.tion whether pr1ce tags
affxed to respondents

' ,,

atches should be attached at the time of resale
to the ultimate consnmer ,yas made by respondents ' customers , not by

respondents. An order "-as neyertheless issued.
5. Althougl1 respondents ' connsel has elnphasi:;ecl that thi cnse

does not involve "pre-ticketing:' aT merchrmdise with fictitious prices
it is clear that the same principles apply. The media or vehicle 115('(1

for the dissemination of the fictitious prices is not controlling,
,Vhethe1' the fictitious prices are printed on price tickets attachec1

to merchandise or contained in catalog sheets : coding sheets : l ice.

1ists , brochures: (,1rcu181' or other achert1sing m tcr1aL the question

1S wl1ether the price information has the cnpacity and tendency to

decc1ve the pnrchas1ng public.

6. There 18 no difference in principle betITeen the furnishing or

fictitious prices through catalog sheets and the furnishing or ficti-
tious prices through the device of pre-ticketing. This is pointed out
in the Commission s opinion in Hayea: Corporation Docket 734G

(April 2 , 1962) (60 F. C. 66 , 675J. The Commission s opinion

stated:
Tlwre is, of course , no C011Yl:ntion requiring manufacturers and distributors

to use pre- tickering as a means fOl' " suggesting" resRle prices to their dealers,

They could as well simply enclose a list of sng;:ested prices with each ship-

nl(nt. That proce(lurp wODlc1 in,ol,e no possibility of the sort of deception

with which we are l1ei' c concernell , assllming that the phce list fn,formation
IWS not lJassed on to tlle pu./ilic. (Emphasis added,

The opinion goes on to note that ",hen resale prices upplied 10

dealers wheiher through preticketing or some similar practice-are
made public , an(l dealers in a trade area, or many of tl\( m, habitualJ-
markeJ. the product for sl1bstantiallv less. the " tenclcncv' to clecciy

and hence its illegality are settled m ;tters. - 
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Thus. it 1S clear that jt is the misrepresentation that is nnla wful
Rnd not the particular form in ,,,hieh the misrepresentation is accom-
plished.

In HelU,' 08 lV.atch C/o7ljJ(!ny: 11iG.: Docket 6807 (December SG

1961) C5D F. C. 1377J, for example , J)lice lists fUl'ishecJ to dealers
by a supplier and displayed by dealers to potential and actual CllS-

tomeI'S "Tcre heJd to be deceptiye instrumentalities.

Also oycrlooked by respondent in contending that this proceeding

i'3 11m- el is the fact that The Clinton lTTatch COTnpany case Docket
7431 (JuJy 19, 1960) C57 F. C. 2Z J, aif' D1 F. cJ S3S (7th Cil'
1961), * involved catalog inserts, brochures , cil'cn1ar3 and other adyel'-
tising material , as ,yell as pre- ticketing.

7. Prpsentation in cntalogs of fl "sllggestecF "retnil" or "lisC price
whether so designated or not , in juxtaposition with the actual selling
price , has the capacity and tendency to mislead and deceive pnrchasers
into the mistaken belief that they are realizing a saying from the
usnal and regular price of the se11er. Actually, there was no stn- ing
from the. llsnal and regular prices of the catalog houses. Their
coded or " Your Cost" prices ,yere their usnal and regular prices.

8. As in the pre-ticketing cases , rcspondent Cora , by supplying the
catalog pages and other material setting forth fictitious retail prices.
has furnished the means and instrumentalities ,,-hereby retail cus-
tomers might be misled into the mistaken belief that they "\yere
obtaining bargain prices when , in facL they "\ypre paying the egular
catalog house price.

9. An order to cease and desist is y,arrantec1 where, as here, a
manufacturer or distributor , knowing that its catalog house cus-
tomers sell to retail customers at less than the ': retail" price3 stated
in their c,ltfllogs, supplies to such catalog honses, catalog sheets
and other material aiding and abetting sneh misrepresentation.

10. Respondents also argue that the case must fail because there
\Y:lS no e"\- ic1ence of consumer understanding of such terms as '; retaiF
and "lisf: prices.

11. It is suffcient answcr to this eontentioH if flny answer l)f
needecl to cite tho recent case of C;eol'gc s Radio and Te7r:ci.s/o)(
Com.pany, Inc. Docket 813 1 (Januar)' 19 , 196 ) inn F. C. 1 

19:2- 193. H) ;)J in w11ich the Commission prohibited the u e of the

c1esigllation of prices in rcspondcnts ' advertisements as :' )Ifr:s Sug.
LisV and " ).Tanufactl1l'er s Sllggested List:: The Commission heJel:
The repl'escntation "MEr s. Sug. List" creates the impression that there is a
llsual and cnstomary retail lwice for the product in the trade area, and that

e'er! r!nllerl 365 U, S. 952
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that price is the specified " l\1fr s. Sug. Ljst" price.

interpretation is seWed law. '" * '"

The Commission also found:

The soundness of this

The use with the desigTation "Mfr s. Bug. List" or " l\Ianufacturer s Suggested
List" price in advertising in juxtaposition with a lower price represents and
tends to lead readers of sl1ch adverti:;ing to believe that the higher price is the

price at whjch the merchandise is usually and cnstomarily sold in the'" '" 
trade area and that a saving wil be made of the difference between the t\yO
prices.

J2. 'Yhen the w'ord "list/' qualified by the word "sllggestecl;
is helel to constitute a representation of the usual and customary
retail price, it fo11ows that the unqualified terms " lisf' and " retair'
must be likewise construed. There is no need for a consumer po11

or testimony of public witnesses as to t118 meaning of those terms.
13. The George case also stands fa!' the p!'oposition that:
The nse , without designation as such , of the manufacturer s suggested retail

price in ndvertising in jnxt.aposition with a 10wN price. represents and tends
to lead readers of such anvcl'tising to believe that the highel' price is the price
at which the merchandise is usually an(l customari1 ' sold by the advertiser in
thc recent regular course of business and thnt a a"ing wil be made of the
difference between the two prices.

14. The appJication of those principles to the instant matter i::
clear.

15. The argument. that respondent mainly relies on is that there
has been a failure to prove that the figures denominated as retail
prices in the catalog sheets distributed by Coro to catalog hOl1ses
were not the llsual retail prices for the products. It takes the
position that there is 110 proof as to -what the customary retail
prices "Were faT the Cora merchandise described ill the catalog insert
shects.

16. In focusing attention on t118 lack of cvidence as to the prices
at which retnjJer customers of the catalog hOllscs may have resold
the Cora catalog line , respondent overlooks or minimizes the fact
that the catalog houses themselves '''ere sel1ing at. retail.

17. The re('on1 does not permit a definitive analysis of the nature
and scope of the sales transactions of Coro s catalog house Cll:3

tomeI's. But , as indicatclI ill the Endings of fact, although some
of their sales l1flY be wholesflle : there is no doubt that they also sen
as retailers.

18. Sales to individual consumers are clearly retail sales , whether
made. in a showroom or through mail-order, and regardless of their
possesEJion of company credentials. And there is no doubt from
the evidence that catalog how es generally- and L & C Iaycrs
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Company and "\Valdron and Company, Inc. , in particular-did and
do make sales to individual consumers.

19. Despite respondents' intimations to the contrary, there is
specific evidence that "\Valdron and Company made showroom sales
of Cora jewelry in 1958, 1959 , 1960 at the coded or "Your Cost"
pl'ce.

20. In addition to individual consumers, certain other eatagories

of catalog house sales , on the facts of record and in the light of
court and Commission precedents, may be denominated as retail.

21. The so-caneel industrial account sales may be vdlolesale or
rctail , depending on whether srdes arc made in bulk. This record
supports the inference that some-perhaps most-a! those sales
",vere retail.

22. In Piau, J:"gi/oge dO Sl1pply Co. , Inc. 44 F. C. 443 , Docket

4857 (1948), customers and prospective customers included "business
concerns for thejr use and the use of their employees" and "groups
or associated individuals, all or whom buy for their own use or the
use of their employees and not for resale * * * The Commission

held that respondents were retailers.
23. Very much in point here is dO C. JIaye?"8 Co. , Inc. 21 F.

434, Docket 2038 (lD35), a/rd. D7 F. 2d 865 (2d Cir. ID38). :Mayers

catalogs were sent chiefly to industrial concerns , cooperative buying
bureaus , state governments , municipal governments and purchasing
clubs. The Commi sion held that 31ayers was not a wholesaler
but a mail order h011se engaged chiefly in selling to the- pl1Tchasing

public. The Commission further held that sales to the fol1owing

were "retail business

(1) industrial concerns , public- utilties, banks ann. other similar organiza-

tions to which merchandise "as sold and shipped by the respondent, not for

resale, but for use by such organizations. 'The sales to this group include
various articles , but do not include purchases in quantity lots.

(2) industrial concerns, public- uti1ities , banks and other fbimiJar organiza-
tions, which buy merchandise from the respondent, not for resale but for the
benefit of their employees

'" '" "

(3) mutual buying clubs nwintained by fraternities, colleges and universities
find the employees of Salle large industrial , public utility or similar organiza-
tions '" '" "' . IIIerchanrtise '" '" '" not resohl by the "Iendees, but is applied to tbeir
own use Ot. the use of the members of such organizations.

The hearing examiner does not understand this decision
flict with Rolamd Elech';c Co. v. lVall;"i/, 326 U.S. 657

cited in respondents ' brief.
24. Reference also should be made to He7oTos W"atch 001npany,

Docket 6807 (December 26, 1961) r5D F. C. 1377, 1405j.

There the Commission found catalog houses "were sening respond-

to COJ1-

(lD46) ,
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ents ' watches to the ultimate consumer and were , therefore, so11ing

at retail."
25. It is not ne,cessnry, however, for purposes of this proceeding,

to examine any nice distinctions between sales nt ,yholesale and sales
at retai1. It is suffcient. that Cora s catalog customers made retail
sale.., at prices below what they, aided and abetted by Cora, rep-
resented to be the retail price.
26. Tho absence of any evidence in this record of the prices

charged for Coro catalog merchnndi3c by retailers who bought
from catrtlog houses for resale does not l'csult in a failure of proof
that the prices Tepresented by Cora as " retail" \vere not the usual
retail prices. There is ample evidence that the purported '; retaiF
prices were not the prices at 'which the catalog houses sold at retail.
That is suffcient. to support the allegations of the complaint.

27. The validity of this conclusion finds support in Art iVationaZ

lIfaml-actuTers Di,t,'ib1lti'lg (/0. , Inc. Docket 7286 ( IaJ' 10, 1061)

C58 F. G. 719), aff'd. 298 F. 2d 476 (2d Gir. 1962). In that case

there \Vas evidence of sales below the suggested resale or pre- ticketed
prices by some retailers , including n. large cata.log house, but also
evidence of sales at the snggestecl resale or pre-ticketed prices by
other retailers. In these circumstances , the hearing examiner held
the fictitious prieing charge was not sustained.

R.eyersing on appeal the Commission based its finding of fictitious
pricing on the sales of the catalog house at pl'ices below what it
represented to be "retail prices" (corresponding to the suggested

resale and pre- ticketed prices of its supplier).
The Commission s decision furnec1 on the fact that. the supplier

had knowledgc of substantial sales by the catalog house at prices
below the pre- ticketel. priccs. The fact that the supplier and the
catalog house were nIrliated corporations does not. detract from
the principle that fictitious pricing may exist cyen in the presence
of some sales at the suggestEd or pre-ticketed prices if there is
a representation that. regular retail prices are substantially higher
than t11ev acillal1v are.

28. Si;l1ilal'y i The Ba7ti1rwTe Luggage COllL7Jany: Docket. 7(\88

(;\larch 15, 1061) 138 F. C. 451), aff' d. 296 F. 2c1 G08 (4th Gir.

1961) , ' there -was a fln(ling of fictitious pricing through preAicketing
although 70 percent of respondents' customers, representing 62.

percent of respondents ' dollar volume of sales , sold at. 1he pre-

ticketed IJriccs. The order to cease and desist "as upheld on a

Ccrt, denied \pril 23, 1%2 , 30 LI' 3T::
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sho"ing of saJes in three trade areas at prlces below pre-ticketed
pnces.

29. The charge that the purported retail price.s were " fictitious
and exaggerated" also finds support in the fact that respondent

Coro fixed the so-called retail price pursuant to a rigid formula
resulting in an arbitrary amount bearing no discernible relationship
to the realities of the market where the representations were being
made.

30. In fixing the so-called "retail" prices of their products pur-
suant to the "three times" formula, respondent obviously did not
base them on any actual prices in any particular trade area.

The catalog "retajJ" price for rt par6cular Cora product 'vas
identical , regardless of the location of the. catalog house or its sa.lesarea. 

31. The hearing exnmincr has consiclerecl respondents contentions
that the complaint should be dismissed on t.he ground that the
cha.1lenged practices have been discontinued , with no intent to
resume.

The fact.s and cil'emllstrmces here are more persuasive than in
many cases where such a plea has been made. Nevertheless: dis-

continnance took place only after the Commission began looking
into the matter, and the Commission has held that dismissal is
rarely warra.nteel under those circumstances. Other factors im-
pelling denial of the dismissal plea include the nature of the

practices and their duration.
Although respondent has withdra"'l from the catalog house

field and apparently is liquidating its watch business , it. remains
substa.nt.ially engaged in the sale of the same products. In the
absence of a legally binding order, there exists some cognizable

danger of recurrent violation. The rationale of the Bell 

&: 

HMO ell
dismissal, 54 F. C. 108, Docket 6729 (1957) is not controlling
here, and the other eases cited by respondents are likewise dis-
tinguishabJe.
After consideration of the facts in the light of Commission and

court. precedent 9, the examiner concludes that dismissal on the

ground of discontinuance is not warranted. There are "no unusual

circumstances which in the interest of justice require" dismissa1.

kl'UU8 Cmne'i"s, Inc. 51 F. C. 405, Docket 6199 (1954). The

public interest calls for an order.

9 E. r;.

, .

.trt National Jlanufactllrers Distributing Co., Inc. Docket 7286 (::Ia.y 10, 1961)
r58 F. C. 719), 298 F. 2d 476 (2d Cir. 1962); Cannon Mils, Inc. 55 F. C. 1448,
145"1-58, Dorl;et 7115 (lOGO); Wr(.rd Baking Co. 54 F. C. 1919 , Docket 6833 (J958);
II IIll ca es there eited.
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32. Although the individual respondents , as offcers and directors
doubtless participated generally in the formulation , direction and
control of the acts and practices of respondcnt COl'O the evidence does
not 8hO\y snch invoh-emcnt in the acts and practices challenged by

the complaint as to necc.-siblte or warrant their being personally
named in the order to cease and desist. 01' are there other cir-
cumstances to require or justify their being named in the order

indi\'idual1y 01' as offcers.
33. The inclusion of named individuals in an order to cease and

desist is a question of discretion on the part of the hearing examiner
ancl the Commission.

The basic question is \yhethel' an order against. the corporation
(and its offcers and agents generally) \vill be flllequate to prevent
continuation or resumption of the elmllengea practices. In the

circumstances here, the hearillg exnminer coneludes that it \'lil1.

Accordngly, the order provides for qua-lifiec1 dismissal as to alJ the
-individual respondent.s that is , except as they are bound as COl'-

porate offcers or agents.

34. It is true that respondent GeraJd E. Hosenberger , as president
and chairman of the board , has the OI er-al1 responsibility for the
acts and practices of the corporation. This is not enough , hOl'\ev8r
to sho,,- individual responsibiJity warranting the stigmatization at-
tendant upon an order naming hin1 personally. There is no showing
of "active personal participation" in the acts and practices here

found unlawful; of domination of the corporHtion by him; or of

any special circ.umstances suggesting the likelihood that omission
of his name from the order \YOlild result. in any eyasion by the cor-
poration of the prohibitions here imposed.

Although recognizing that snch precedents asS' frlnrla' J'd Distrib'l-
t()1'. Inc. Y. O.. 211 F. 2d 7 (:2c1 Cir. 1954) and SeuoJ'n.e OomlHlT
Y. C.. 135 F. 2cl 67Ci (7th Cir. 1D43), support the Jevying of 
order against 111'. Rosenbcl'gC1' 1 and perhaps the other two individua.1s
as \yell , ne,-ertheless, the eX lllliner relies on JJ(lf' ylrnul B((A ;'ng C01l-
jICI1Y. 52 F. C. Hi79 , 10D1. Docket G:327 (lD50), 21:) F. 2rl 7Hi (4th

Cir. 1957), as authority for dismissal here. And see The Clinton
Watch Cmnpany Y. FIC.. 2SJ1 F. 2cl 8:J8 (7th Cir. ID(1); dis-

senting opinion in Standw'd Dt'itT/:butOT8 , 811jJTa.. 211 F. 2cl at 13- 14;
cf. Kay Jeccelry StO)- , Inc. 5'1 F. C. 5'18 , Docket 6445 (lD57):
Wilson Tobacco Bocml of TTCde. Inc. 53 F. C. 141 , Docket 6262

(lD5G): Neudlle. Ine.. 53 F. C. 436 , Docket 6405 (lD56); Jecoel
!?adi.o Television Corp. of AmeJ'lCCt 49 F. C. 781, Docket 5683

(1953) .
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The fact that Mr. Rosenberger pRrticipated in the decision to

discontinue the catalog house operation of respondent Coro was
cited by conllse-l supporting the complaint. in urging his inclusion in
the order. On the record here , it would be anomalous inueed to rely
on that fact as ground for assessing personal liability.
35. As for respondent Royal :Marcher, he is no longer an offcer

and even as to the time ,,'hen he was , there is no showing of any
participation in the practices challenged by the eomplaint. Browning
King 

&; 

Company, inc. Docket 7060 (August 2 , 1961) (59 F.
155J, supports dismissal in these circumstances.

36. H,espondent Jerome, II. Oppenheimer is an offcer and director
but beyond the inferences to be drawn from his holding of those
positions , there is no evidenee that he was responsible for or par-
tieipated in the formulation , directon or control of the acts and

practices of the corporation; nor did he have auy connection with
the practices challenged by the complaint.

37. The roles of respondents Alarcher and Oppenheimer are an-
alagous to those of the indi,'ichmls dismissed as respondents in
Stand"",d Dl 'tTibutOTS , Inc. 48 F. C. 1435, 1441- , Docket 5580
(1952), 211 F. 2d 7 (2d. Cir. 1954).

38. Respondent Coro is a larg' , responsible, publicly-held cor-
poration , and the fictitious pricing charge is applicable only to a
smaJI segment of its business. These circumstances distinguish this
case from those in which corporate offcers were heJd personaJIy
because of their domination of closely-held or family corporations;
their active, direct and personal participation in unlawful practices;
or the existence of circumstances suggesting a. likelihood of the order
enunon.

3D. lIere we do not have , as in Reliance TV Dol QuiZtz:ng Pro(hrcts
11lc. Doe-ket 7165 ( ember 20 , 19511), facts and circmnstances
supporting "inferences of roles of prime responsibilit.y and active
personal participation in the acts and practices fonnc1unlawful."

'Ve do not ha,ve as to any of the respondents , corporate or in-
diddual, the circumstances that led the Supreme Court to uphold
the Commission s attaclllllent of individual liability in C. 

Stitndanl Education Society, 302 U.S. 112 (1937).
40. The order proposed by respondents would limit. the covarage

of the fictitious pricing- prohibi60ns to costume jewelry and watches
and that of the guarantee claim prohibition to 'Iyatches. Counsel
supporting- the complaint, however, has proposed that t.he order
specinea.Jly apply to those products and , in addition, cover "any
ot.her merchandise.
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4-1. The complaint alleged : and the flns,ycr admitted , that CorD
is ;;engaged in the manufacture, sale and distribution of costume
jmyell'Y, watches , and other products.

4:2. It is true that the evidence in this proeeelling has been limite(l
to jewelry and watches. I-Iowever, the practices fOllnclullJawf111 do

not hayeany peculiar connection with the products specifica11y named
and are susceptible of being extendecl to such "other products" as
respondent may sel1nO\y or in the future.

, fi8 contended, respondent has discontinued the practic:es ,yitho11t
intent to resume , it suflers no burden by 1'11'1118 of the broad product
coverage.

On the other hanel , if there should be continuance or resUlnplion
of the un1a,vf1l1 practices , but "ith respect to products other than

those named in a narrow order : the pnb1ic interest would be prcj-
uclicccl by the necessity of rehtigating as to those.

S. ,Vher8 a cleceptire practice has been 10und in the sak of
specific prodncts : it is propel' for an order to prohibit a. respondent
from selling clifferent lnerchml(lise llsing the smne practiee. COi/-
,sIllWi' Sales Co!'p. IDS F. 2c1 404 (2c1 Cir. 1952).
44. There appear to be no special circumstances requiring 01'

lya.rra ting any l1HITOIying of the product coverage to the merchan-
dise specifically invohTed hl this proceeding.

5. As to the other objections to the brenclth and alleged vague-

lless of the order , similar prohibitions ,,-ere approved in Tlu: Ba.lii-
ore L1Iggage Company v. 296 F. 2c1 60S (4th Cir. 19(H) 

..:.

TJ1e Court fonnd "no substance" in the contention that the order
Ivas " ambiguous and indeiinite." The decisions in GTond Union Go.
v. F.T. 300 F. 2d 92 (2c1 Cir. 1962) and Swanee Paper COI'

p. 

l'. 291 F. 2d S33 (2d Cir. 1961), rely on circumstances not present
here anc1 in the examiner s opinion, do not require 111rrowing of
this orde-r.

CONCL1;SIQXS OF LA'"

1. The Federal Tr:lc1c Commission has jurisdiction of the. sllb jec1
matter of t11i5 proceeding find of the re,spondents.
2. The complaint he1'ei11 states a cause of action and this pro-

ceeding is in the pnblic interest.
. TlJe ads and practies of respondent Coro, as fonnd herein

have- had ; flncl nwy have , the capn.city n.nd tendency to mislencl an(l
dc('ci,"e members of the purclwsing public. IY1th respect to the l1snal
and cnstomary retail pricl's of its costnme jel\elry, Iyatches and

*Cert. rlenied Avril 23, 1%2 , 30 L.W. 3:::;:;R.
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other products, and to mislead and deceive members or the pur-

chasing public as to the guarantee provided by responde,nt on its
\vat.ches, and into the purchase or such products as a result. As a
consequence, trade has been unfairly diverted to respondent from
its eompetitors and substantial injury has thereby been done to
competition in commerce.

4. By its acts and practices respondent placed in the hands of
catalog houses means and instrumentalities by and through \vhich
they might deceive and mislead the purchasing public as to the usual
awl customary retail prices or respondent s merchandise"

5. The acts and practices or respondent Cora, as round herein
\vere , and are , all to the prejudice and injury of the public and of
respondenfs competitors and const.ituted and now constitute unfair
and deceptive acts and practices and unfair methods of competition
in commerce , \1'ithin the intent and meaning or the Federal Trade
Commission Act.

ORDER

It -is orde1'ed That respondent Coro , Inc. , a corporation , and its
offcers, representatives, agents and employees, directly or through
any eorporatG or other device , in connection with the offering for sale
sa1e or dist.ribution of costume je\yelry, \vatches or any other mer-
cha.ndise, in commerce , as "commerce ' is defined in the Federal Trade
Commission Act , do forthwith cease and desist frOlll:

1. R.epresenting directly or by implication , on ca.talog insert

sheets, on color positives for the printing of such catalog sheets
or on price lists , or in any other manner, that any amount :is the
usual and regular retail price of merchandise when snch amount
is in excess of the price at which snch merchandise is usually
and customarily sold at retail in the trade area or areas where
the, representations are Inade.

2. Putting into operation any plan ,vhereby retailers or others
may misrepresent the usnal and regu1ar prices or such merchan-
dise.

3. Representing directly or by implication that any product is
guarante,ed unless the tErms and conditions of such guarantee
and the manner and form in which the gnarantor will perform
nre ('1e8.1'ly and eonspicuousJy set forth.

4. Representing that any prodnct is guaranteed when a service
or other charge is imposed , unless t.he amount thereof is clearly
and conspicuously set forth.

It 7:8 further oTdr:Ted Thnt the, complaint. be, and it hereby is
dismissed as to Gerald E. Rosenberger , Ro cal Jfarcher and Jerome

750-01S G8 --
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H. Oppenheimer , indi\'idually, except to the extent that they are
bound by the order against respondent Cora , Inc.. , as offcers , agents
or representatives.

OrINIOX OF THE CO::\I:iIISSIOX

rCLY 9 19G3

By DIXO Commi88ione1'

Hesponc1ent Cora , Inc. , appeals from a hearing examiller s initial
decision holding that respondent, in the sale of its c-ostmne jewclry

and watches , has engaged in the, unfair praetice of "fictitious pricing
in violation of Section ;5 of the Federal Trnde Commission Act , 15

C. 45.'- Respondent cloes not except , ho,\yeyor, to the examiner
further finding that respondent has also vioInted that statute by

representing that its ,,,nic.hes 'V8re. llllconditional1y guaranteed -when
ill fact , n. charge was imposed on persons seeking to anlil themsel,'
of the '" guarantee.

The examine.r dismissed the complaint as to the three indiyidual
respondents. Counsel supporting the complaint does not appeal that
dismissal but the. Conllnission 8ua sponte has placed that aspect of

the matter 011 its docket for review.
Coro , Inc. , the corporate respondent , is a X e\y York corporation

with its principal offce and place of business in Xe\y York City.
It is engaged in Innnufacturing and importing \"atches , eostU1lB

jewelry, and other products : ,,'ith factories in Proyidence , Rhode
Island; Toronto , Canada; and Cra\yley, :England. Its annual sales
are approximately $30 million. These are made primarily to snch
rehlilers as department and yariety stores , through Coro s O\Yll sales

staff. Apparently no sales are made to wholesalers or jobbers.
The three individual respondents named in the complaint are

offcer , directors, and stockholders of the corporate respondent.

Gerald E. Rosenherger is its Chairman of the Board , President , one
of its Directors and its largest. single stockholdel' Royal :Marcher
is fL DIrector and ConSnhllnl. Jerome H. Oppcnheilncr is its Vice
President. and Secretary. The complaint charge , in substance , that
1hey cOlltrol the acts and practices of the corporate respo11(le11t , and
are thus responsible for the llnh,,-ful acts in\-o1\'ed herein.

Hesp0l1dcnt presents S8,-e11 exceptions to t1w examiner s findings

anc1 order on the ;;fictitious pricing" isslle. Three of these go to the

1 This section proyic1e in pertinent part that: " Vnfnir metllods of conllwtition in
commerce, and unfair or r!eccptin: flctsor prfl('tice in commerce, are 11freb ' rlee1arell

unlawftJl.
Orr!p!' Placing- Cuse on Commission s Docket for Re\'jew as to Certain Re pondents

(June 2g, 1!.62).
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snbst.a.ntive" question of whether the evidence establishes that
respondent has in fact engaged in the unfair practice of fictitious
pricing. The other four exceptions, including its challenge to the

scope of the order, arc all related, in one way or another, to re-

sponc1ent s alleged "abandonment ' of the pract.ice.

In 19;'55 or 1956 3 Corn began selling watches 1nd costume jeiyeIry
to a class of customers called "catrLlog hOllses. ' It sold them , ho,,,-

ever, not its "regular" line (that is , the line that it sakI. to depart-
ment and variety stores) but a "special" Jjne manufactured solely
for snJe to , and resale by, the "catalog houses." This special line
of merchandise made exclusively for the catalog houses was never
sold by Cora to any other clu-ss of customers , or through any other
channe.ls of trade.

Hespondent:s method of soliciting and selJing to the catalog houses
can be summarized as foJlows: Fjrst , by me llS of photography and
art ,,"ark , Cora prepared mock-ups of catalog pages, in color, each
page picturing sC\ eral items of Cora merchandise. At the bottom

of each page, the items pictured thereon are described in words

i(lentified by "order number " and priced. For example, one such
mock-up page prepared by respondent pictured , among other Coro
Hems, its "Nancy" necklace and earring set. The text at the bottom
of j he page described and priced that set in part. as fol1ows:
x.-XCY '" .; , IrreRistibly loYely, royally stykc1 for the queen ill your life:
Graceful mesh design.
Necklace and Earrings

'" '" '"

7-83j02C825 Pc. Set--

------- -------- --- ---

-- $16. ;'10 

Respondent prepared this particular page for the catalog houses
that llse "what is cancd t.he "coded" method of pricing. Here , the
netual selling price of the item-that is, the priee the catalog hOllses

flcl1_mlly charge their mail-order and other customers-is "hic1den

or "coded" into tIle order llmnDer.e In the order number ("7483/

3 R(' ponrleDt' s olfcirtls were unable to fi); the date with auy greater precision.
'Ir. 68, 85.

. Sf'C CX A. through 10-
3CX 9C.
t; Tlle catnlogs carry an instruction ,,heet that tells their readers how to find the aduaJ

('l\ing- 1)1jce , that is , the amount of money tiwy a1" to fonYillrl wit11 tl1(lr Ol"le . See e.r;. )1,
4 of the " insert" just im:ldp. tbe front cover of 1he ('ntalog inclnded in the record as ex 59.
A l1ortion of tbis pnge is entitled "Ho'\ - To Hearl Your Low ConfirJential Cost: COX-
FIDE:-l' IAI.J The aIll pricp. shown are retnil. YOUI' ('(l t is concealed in the cataJog nnllbrr.
EXA)IPLE: Cnta1ag NumlJer 65 "1 1201 G 1450 Order Numbpr of Article 55 1\1 1201 G

Your Co t $U. 50." In other words , the reader i to pay the " couHl" price , and i,:norp. the
higher price appearing bc hle it. This latter price 1,, almost always t');f!ctly (/ouble the rrctllrrl
selling- (or "coded" ) price. Sce Coro s jewelry OIl pp. 28-31 of ex 09.
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020825

), 

the last three numbers ("825" ) constitute the "coded"
price at which the catalogs actual1y sell , namely, $8.25. The other
price': figure set out above ($16. 50) purports to be the "retail" price

of the item.7 In fact , hmY8Ver, that price ,yas derived by respond-
ent Cora' not from its understanding of the price at which its goods

\'\ere actually being sold at rei- ail , but by it simple mathematical
computation that employs what is k110''\l1 as the " three- times for-
mula.

The working of tbis " three- times formula" is illustrated by another
document employed by respondent in soliciting and selling to
its catalog house customers. This one , \vhic.h is called the "coding
sheet " is sent along with the catalog page mock-ups and thus forll
a pan of respondent's presentation to the catalog hOllse el1stomer
(or potential customer). On this "c.oding sheet " respondent lists
by names and order numbers the items in t.he IlEne" it is oflering'

In addition , it lists three separate price figures. Thus , tbe liXancy
necklace and earring set noted aboyc , in audition to the appropriate
order numbers , ,vas further described on the "coding sheet" sent by
Coro to the catalog houses as follows: 8

Jobber ' De,,:er : Sug E'sted Your corresponding price
cost Jmcasj(istoprint

50 I 8. :25 I 16. 50 

Tbe IIjobber cost" ($5. 50) ,vas the price al whic.h Cora was offering
to sell to the catRlog houses tbemselves. The Il dealer eost ($8. 25)
was t.he price Cora suggested tbe catalog houses should adually
resell the item. And the " suggested line " ($16. 50) \vas the price
figure respondent suggested the catalog houses should "direct, ('1'

instruct" respondent to print in the finished catalog pages as the

suggested retail" price. The $5.50 price-the one respondent
charged the catalog houses thernse.1ves-,vas the bllse figure from which
the otber two "suggested" figures were derived. Applying tbe

thre, times formula " to , that is ) iltlltiplying it by three , gives
the IIsuggested retail" price of $16.50. No catalog house has ever
sold this item or any other item at tbese Uthrce-times" prices
at this 200% ma.rkup. The catalog houses alwa.ys sell at exactly

7 Some of the ca1alog hOI1SE'S preful:e these purported retail price figures with stich
worus as " retail

" "

list

" "

Jlst price," etc. "'bethel' so (JescI'jbed or not, it is plain rbat
tlie big-bel' of the two price fignres is rJesigncrl to , and (locs , COIlyey to the 1'c:I(1e1' the il1ea
rha t it is the usual and regular "retail" IJrice of the item.

1 CX55- , at "Page 3.
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(or approximately) one-half that amount (in tbe example ginn here
at the S8.25 price snggested by respondent). 

The "blank ' line appearing on the " coding sheets" sent by rc-
spondent to the catalog houscs the line appearing beneath the
hcading U Your corresponding pricc line as it is to print " set out abovc
forms the bfl.sis for one of respondcntJs arguments hercin. In addition
to iis other functions (e. pricc list.), the "coding sheet" serves as
something of an "order blank " in that the catalog houses who accept
respondent s offer to sell (and thus to haye respondent s merchandise
pictllred in their catalogs) J indicate their acceptance by returning to
respondent its "coding sheet," with a,ppropriate notations. Thus
Service Exchange Distribntors a catalog house located in San Fran-
cisco , accepted respondent's offer by returning Cora s IIcoding sheet"
ith the notation that, among other things, Scrvice Exchange Dis-

tributors \yanted Coro to print for insertion in Scrvicc s catalog

OOO copies of respondent's "mock-up " catalog' pages. In addition
Service illdicated in the blank spaces beneath the heading "Your
corresponding price line as it is t,o print " its acceptance of respondent'
suggestions as to both the act1w.l price at which it would resell and
the purported ((ret.ail" pric.e.. For example, Service returned re-
spondent's "coding sheet." "\dt.h t.he following notation insert.ed in
the bla.nk spa.ce noted above in connection with Cora s "Nancy
necklace and carring seL

1740iCT825____ _nn______----------------- Retail $16.

As previously notec1 S25" is the Hcode for a price of 5;8. , the
price respondent suggested as the actnal resale price of the catalog

houses , and the " Rctail $16.50" is the purported retail price computed
by Coro under the " three times formula.

Apparently aware of the illegality of supplying its customers with
these bla,tantly fictitious prices rcspondent, in 1960 , made a rather
transparent attempt to tl'a,nsfcl' "responsibility" for the publication

of those prices to its catalog house customers. It climinated from its
coding sheets)) both the act.ual and the fictitious "suggested" retail

prices leaving only one price figure on those sheets- the price charged
to the catalog houses t.hemschTcs. For examplc Coro s new 1960

coding sheet. contained the following upl'ice entries " for iLs " Riviera
jewelry set Y

YOW' cost Your corresponding pi'ice line as it s to print

R('prescJltf\tive of two of respondent' s catFilog- l:ous Cllst.omers testified l1ere:Il. 'l' r. 128 andl77. Both
test.ified that they bad only one price to all Cl1stomcrs-the "coded" or otherwise designated actual retail
price . and that tlJis was invariah,y one-half tbe "retail" price "suggested" to tllem by the r manufacturers
inrlll(1j(l Cora. Tr. 144-146; Find ISO, 191 , 2QrJ, 211.

I'JRX 2

1: RX3.
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\17hen this coding sheet came back from the
tomer, the blank space contained the notation
List $21.00. " 12

Respondent contends, therefore , that in printing 16 000 " insert
sheets containing the fictitious "list' or retail price of $21 : it
Cora, ,vas merely following the instrucLions or directions of the
catalog honse , and was thus no lHore responsible for the publication
and dissemination of that fictitious price than " the printer '1')10

actnally set the t.ype for the price line. Both were merely following
the directions of the Catalog Houses. " 13

The first answer to this ill'gmnent is that it lacks factual support.
True, respondenfs 1960 "coding sheet" itseH contained no "sug-
gestions" as to the catalog houscs resale prices, but a letter dud

accompanied that "coding shee(' served the same purpose.
Secondly, respondenfs claim here is insuffcient as a matter of hnr.

Even if 'iYB assumed that respondent had no part in the fOTlnulation
of the fictitious "retail" price figure-that Corn simply fol1O\yed
the " instructions" of jts catalog house customers and printed what
they told it to-respondent would still be responsible. It is settler)
Jaw that "one who places in the hands of another a rneans of COll-
summatjng a fraud or competing unfairly in vio1ntion of the Federal
Trade Commission .Act js himself guilty of it violation of the Act
notwithstanding the fact that , in doing so , he is merely "acting on
instructions from this) c11stomer. C. J-Jo1L'ard Hunt Pen Co. 
Federal Trade Commis8ion 107 F. 2d 273 , 281 (3d Cir. 1052). See
also FedeTaZ 7'1'ule 001nm. iss/.on v. 1T'" I:nsted llosiery Co. 258 F.

483 494 (1022); Clinton 1Vatch Co. v. Federal 7'mde Commi8"ion

291 F. 2d 838 , 840 (7th Cir. 1961), cnl. denied 368 U. S. 052 (1062);
BaltillWTe L'ltggage Co. v. Fedcral Trade Cmnmi88ion 2D6 F. 2c1

608 610 (4th Cir. 1061), ced. denied B6D !;. S. 860 (1062).

catalog house cns-

by that cnstomer

12 Ibid.

13 Respondent' s brief, p. 26.
1- ResjJondent' s revised coding sbeets 'were accompanied by a letter (CX 58- . 5S-

that stated in part flS follows:
Inserts will he available on a fOI"IIIII(/. IJ!. ,; as prf'viOlJsJy * . 

Till' insert IlppliClltion slwet SllOWS ;1"Jlr eos! for enell set 01' item . YOli Jll1st inr1il'ilte
on the aecompanying line e:-acti , how ou wish ouI' price line to read. In making rids
OUT. you must include the price :1t which OU will offer it to yon!' (lcaler nnrl lht price

which 01J wi11 suggest tu him 011 tile Dosi8 of pust eJ:perif/lce, lIe rail (/dt- e !/ril
thai C/Jtalog,q using onr inserl 1/811rllly tuke a /Jlrrl,IIP oj 50% on llir!l- cost. ('(ltalo(l.
lISIHIlly sugrJest a j'ctrdl price of liOllble this r!lllOlint for t.he!1" (/c(/Ier. (Emphil"is
adlted.

\s the hen ring examiner ob;.erve(). Initial Ded ion , 11 . 1177 . 11. S. the ;; mar1;u11 aull rrtnil
J-,ice formula here Il(lvi c() is simply fJnotl1pr way of dpl'cribing- the ' threl' timcs ' t' Ol'l1111a.
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X or is there any merit in respondenfs contentions that the record
fails to support the examiner s findings (1) that the prices rep-

resented by respondent to be the usual and regular retail prices of its
mereha-ndise in the areas -where the catalogs ,-.ere distributed and nsed
by the public were, in fact , fiCliiious, and (2) t.hat the public under-
stands the terms "retail ' "list price " ete. , to mean "usual and regular
retai 1 price.

This latter contention is based on the argument that only "con-

SUlner testimony" call establish the meaning ascribed to these terms
by the public. This is not. the law. "That. the Commission may
itself, without the benefit of consumer testimony, fmc1 an ad to be
misleading is not open to seriolls question. Gl1nbel Brothe'ls , Inc.
Dirt. 7834 (July 26 , 1962) (61 F. C. 1051 , 1071), and cases cied
there. 'V c find here , as we have found many times before,15 that the
terms "11st price;' "retRil price " and words of similar import 
convey to the consumer the impression that the price figures quoted
in conjunction with those terms are the "normal j the '"going, j the
generany prevailing, :' or the "usual and customary " price at 'which

the product is being sold in the area 1\'11e1'e the representation is
macle.17 If respondent s representations in this regard arc false" they
constitute fwt.tious pricing, an unfair practice within the meaning of
Section 5 of the Federal Trade Commission Act. Clinton n' ateh Co.

v. Federal Trade Oommi88ion 291 F. 2c1 8:18, 840 (7th Cir. IG61),

cert. denied 368 V. S. 952 (lG62) ; Niresk Industries, Inc. v. Federal
Trade 001l1ni88ion 278 F. 2d 337 , 340 (7th Cir. 19(0), cert. denied
364 U. S. 883; Balthno1'e Luggage 00. v. Federal TT((de 001nm:i. si.Qn

29H F. 2d 608 610 (Mh Cir. 1961), eert. de1ded 369 U.S. 860 (1962).
'Ve think , this respondent has grossly misrepresented thc " ret-aiP'

prices of Hs merchandise. l; irst, it is undisput.ed that this merchan-
dise was a "special linc" marketed by respondent solely through its
catalog house customers, and that , therefore , the prices charged in
this line of distribution are the only prices ,ye can look to in deter-

mining the truth or falsity of respondent's " retail' pric.e reprrsenta-

1. See

g., 

G'frmt Food IlIc" Dlit. 777:1 (.Tu1y :::. 19H2) 161 l?T C. g2!-j): Gcor,rle

Radio and TeleviRion Co. " Inc" Dkt. 8134 (Jllnual' ' 19. 1!J62) (GO F. C. 179). civil
penalties imposed, United. States v. George s Radio aud Teleri8Io11 CD. , Inc. 1962 Trade

Cases Par. 70, 281 (D. C. Cir. 1962) ; The Reyinu, Co,' Dkt. 8323 (June 13. 1962).
1G Some of the catalogs omit all adjectives before tIle purported retail prier. tlJat is.

instead of "etting out side by side a "coded" or "Y0l1l' cost" price of S8, 25 and a "Retnil
p6.50" they omit fr,om the laHer the word "Retail. " leaving- it to the reader to (11'HW

his own inferences as to what the unexplained fig-ure " :116.50" purports to be. TJw

consnmcr-reader cOl1ld only infer that, wllen two pri('(' arc set forth together. l1nr1 tJle

lower of tJ1E two is the price he is required to pay. tbe higber price purports to be

the " regular, reta!! price." and that he is being given a "disconnt" therefrom.
). Sel?, Guides Against J)c('eptive Prif'ng, Section I (b) (Adopted October 2, 1958),

2 eCR Trade Reg. Rep. Par. 7897 at p. J2, 907.
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tlOIlS. Secondly, it is also undisputed that the catalog houses

the11 8eZve8 resell to an of their cllstomers , regardless of clnssifieation
at a single price nn.mely, at one- lwlf the amount printed by respond-
ent in the cata.logs as the purported " retaiF p1'ice.19 The catalogs
haye J1fypr sold at those eXll.ggel'atecl prices and respondent has

kl101Yl1 it. all along.

The record indicates that the :e catalog honses )wye resold to three
general classes of customers: to "organizatiol1s : (indll tl'iaL com-
mercial fraternal, etc. ) that use the merchandise-flIld hence do

not resell it-as gifrs pl'izes or awards (to its employees , cllstomers.
etc. ); in some instances, ret lenst in the past to small- town retailprs
who do resell the goods; and 10 " individual': consumers who buy for
their o\yn use and consllmption , purchasing either by the mail-order
method , or by "over- the-col1nter buying in the various "show-roam
stores operated by the catalog houses.

Hepresentatives of t \YO of responc1enfs ccltalog house c1.stomers
as noted , testified herein. One of them stater! that "better than fift)-
per crnC of Ills company s total sales ,,-erc m8c1e to " industrial
acc.ounts :::'l and that sales to individual consumers 1y110 bought
over-the-counter in his Philadelphia shmv- room store accounted for
anothe.r 33% to 40%.

lVe agree, with the- examiner thflt. at least lor the purposes or
this eflEf' : aJl af these sales nre " retail" in character.

lYe conclude that respondent has misrepresented the retfiil price
of its goods in every city and to\nl-ln evcry "market aren
1yhieh non-retai1ers

, '

whether "organizatjons or "indi,-iduaF em-
p10yeeR of such organizfttions pnrr-hased from the catalog honses.

The number of such arem; is nndoubtedly yery large. Respondent
had as many as 30 c1iii'erent catalog honse cnstome,rs in a single yeal\

p()ndent' eouD el eoneederl this in oral argument before u.

. "

1 have no otller
retail price to look to. ly client testified at the hearing that this was a special line
restrlrtrd only to the catalogue honses, AceorcJing-lr, SUCJl retail prices that p;'ist with
re,,pect to this merchandIse exist because of the practice of the ratalOg"ne hO\1ses alone.
Transrrjpt of oml rug-nment. p, 

19 "e tr. 144-151. 179 - ISO, H)1. 
o Respondent' s offcinls were told aho:1t " the price structure in which t!Je catalog

inrlustry operates" before they entered tbe ficJc in 1955 or 185fJ, tr. 89 . and, of course.
respondent had to know the " co(ling" technique (see " instrnetions" quoted in note G.

lIprn) in order to print their own "pages" for insertion in the catalog's (see ex 59.

pp.

21'-- ::1 .

l Tr. 218. It is not cleur whether the term "indll trial aceounts, " as nse(1 b " this

witness, inchldes purchases by "individual" conSCWlers who are empIIJL,c(1 by indmtrlal
firms or whether it refel' solely to purchases by these " 01' g-anizations" for their own
use as gifts. prizc , etp.

33 Tr. J EI',

, See. g., George s RruHo and Teievi.don Co., Inc. Dkt. 8134 (Junu:1)"", 19, 1962)
(50 F. C. 179). civiJ jJenaJt r.s impo ed, United States v. (Teol" R(lrlio (111(/, felel'isian
Co. , Inc. 1962 Trur1e Cases Par. 70. 2S1 (D. C, Cir. 191)21
1 ex 11 A. l1-
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some of ,,,hieh distributed :15 many :1S 100 000 and 500 000 copies of
their catalogs to cities and tmnls throughout the 50 States.25 And
the volume of sales generated by those misrepresentations 'were
substantia 1. (As noted , the catalog houses bought-fllc1, of course

resold- approximately $200 000 ,,"orth of Coro s merchandise per

year, for a period of fiye or six years.
Respondent points, howe.ver, to the third class of ca,talog house

cllstomer mentioned aboye-the " retailel's '110 buy from the catalog
houses and then resell.

Because there a , apparentl;y, a fe,v such customers, and because
there is some indication in the record that these customers have , at
Jeast occnsionally resold catalog house merchandise at the fnll
suggested retai1: price, respondent contcm1s that the latter prices,

nHhollgh derived from the mathematical " thrce- tinles formula" rather
than market experience , might actunl1y be true,

WhiJe it. appears t.hat. t.he proJjfemtion of the eat.alogs in recent.
years and the grOlYlng sophistication of consumers as to the pricing

code.s ' 26 has all but eliminated the possibDity that any but the
most l'ustic or buyers could be, induced to purchase at this 200%
markup oyer 1"18 manufrlCturer s selling price , the affrmative burden
in a fictitious pricing case is llOt to p l'ove that no one , at an r place

hfls ever succeeded in "retailing :: t.he merchanclise at the allegedly
fictitious" price. Counsel supporting the complaint need only prove

thflt " the product involved (has been:1 sold at retail in a substantial
segment or market area at less than the (fic.itiousJ price 

, ':' ,::

Rayex Corp. v. Federal T1'((de COTiunission CCH 1963 Trade Cases
Pal'. 70 774 , at. 1'. 12'1 (2d Cir., ;'lay 7 , 1963) (emphasis added).
Thus , if a substantial part of the. total volume of a particular manufnc-
turer s merchandise flowing into each of these thousands of cities
and tOlY11S across the country was sold jn each such local area. by
the cntalog houses to non- retailers (i. to those who do not resell)
at one-hrllf the purported "retaiF price , the latter ..yould still be

25 The two cataJog hOl1se repre entatiYes ,yho testified IlPl'ein estimatNl thcil' l'espcc-
tin' "cjl'cnlatlom " at 100, 000 and 500.000. See tr. 139-140, 186.

A The retailers llsec1 the catrdogs as "cDImtel'SnJrsmen " that is, they displa yerl the

cataJogs on their counters and in,Hed cllstomers to look thl'ollgh them Ilnd mal;:e pur-
CllflH' S on the basi of tJle pictures and represcntations appearing in the catalogs. The
retailer could conceal the fact that he was pnying the " eoeleel" price (one-lwlf the
suggrstCll retail" price) b ' simpl;\ tearing ont of tl)( catalog the " confidenti::1" or

code " instructions that appeal' there as an insert. See ex 59, insert inside front

coyer, p. 4, ;\OW, hown'el' , according to one of the cntaJog house representatiYl's, Uw
public' s familirnity with tJ1e " colling" systems , tr. 200, has lessened its effectin'ness and
ral1sed tIle catalog h0l1se to abandon it and simply eJesignflte the 10'ler of the 1wo prices

YOl1r Cost. 1'1'. 204. This preclncles the lJ e of the catalog as It "counter"
RalesmA.n, " becHl1se " the customer (of the retailer) co\11(1 see 'I;11at the dealer was pay-
Ing" for the goods 'Ir, 204. This clJange o('(' uned in DGO, the last year respondent'

merchandise appeared in the catalogs.
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false even if it. should appear that there was also a local retailer in
that aren "\'.110 had , in fact, bought the samc item from the catalog
honses fmd resold it at the full " suggested retail" price. Thus, if

an item has been retailed in a particular to,,'n at both 816. 50 an-a

$8. , the manufacturer may not ignore the latter figHt'e and claim
that $1(-, 50 is the :: retail price 01 the item in that area. It is true
of course , that manufacturers and distributors have no control over
the prices charged by retailers , and that the retailers in a particular
fll'Bn , by reselling at different prices , might make it diffcult or even
jmpo ihle for the manufacturer to detel'mine " the " local retnil price.

But this ignores the fact t.hat, by the act of printing a specific price
figure as " the " retail price, the manufacturer has affnnat.iyely rep-
resented to the reading public that there is a "usual and regular" or

going retail price in each and every market area where the rep-
resentation is made (e.

g., 

in each town ,,'here the catalogs are re-
ceived by the publie); that the manufacturer 

knows what that
single price is; and that the quoted "retair: price is, in fact , that
going retail price,

27 If one cannot give the buying public an

honest and accurate retail price figure , then he should give it. no
flgure at all,

Responc1enfs other four exceptions relate principally to its "aban-

c10nmenC argument. Boldly asserting that it had effected an " irre-

Yocable 28 abandonment of its fictitious pricing some five months
prior to the. fiing of the complaint in this matter 29 respondent COl1-

tends in effect that this fact alone estab1ished its " right" (1) to have

the entire matter disposed of by all informal " stipulatioll ' rather
than by tl1e formal procedure of complaint. , adjudication , and order

to cease and desist. (and thus that the Commission ,,-as acting C01l-

trary to '; the public interesf' when it issued this complaint in the first
place), (2) to haye a dismissal of the charge now , or (3) at the very
Jeast , to haye a yery " llalTOW ' cease- and-desist order. It also argues
that the examiner erred in restricting its "proof" on these points. He
refused to let respondent "prove" its nlleged abandonment by means
of a letter he regarded as fatally self-serving, and refused to sub-
poena the Commission s records and personnel (including our Secre-

tary and '; project aitorne'ys ) in aid of respondent's effort to prove
that the Commission , in not offering respondent a. " stipu1ation had
failed to adhere to its o"-n "policies,

GCOl"gC 8 Radio (lHr/, 'ltlcrilJioli Co. hIC., n. :;:l, SlipN!
Rpsponllent s brief, p. Ie.

n The ahandonment allpg"l'tlly o(' curred in Df'ccmber of
filed in April of 1961.

1960, and the complaint wn



CORD .. INC. ) E.T AL. 1199

1164 Opinion

All of these contentions are pat.ently without merit. Our "policy
records are , by their very nature , confidential in character , and will
only be released , as plainly stated in our Rules of Practice, upon
application to the Commission itself Postal Lifo and Ca.,ualty In-
8",' ance Co. Dkt. 6276 52 F. C. 651 652-653 (1956), L, G. Balfour
Co. Dkt. 8435 (May 10 , 1963 , p. 6), and a showing of "good cause
for their release.30 At the time this complaint was issued (April
1961), our Rules did provide for a "stipulation" procedure. But
that stipulation policy gave no one any " rig-hts." Indeed , the perti-
nent provision of that former Rule expressly provided that: "The
Commission reserves the right in all ca8e8 to \yithhold the privilege

of disposition by voluntary agreement. " 32 lIenee , respondent's de
sire to search through the Commission s papers and interrogate its
staff in regard to our stipulation "policies" was an attempt to go
beyond the issues before the examiner, and )aunch a probe into the
mental processes of the Commission itself.
Respondenfs argument misconceives the nature of the "public

interest': requirement in our statute. This issue ultimately turns
upon , and is bound up in , the "merits of the ease whether, in
fact, there "has been C. Ii O'ward 111lnt Pen 00 v. Federal Trade

Commission 197 F. 2cl 273, 281 (3d Cir. 1952), a violation of hnv,

JIil Bros, v. Federal Tmde Commission 9 F. 2d 481 , 484 (9th Cir.
ID2G), cert. denl:ed 270 U. S. G62; Parke , A.ustin Ll:pscmn.b , Inc.
Federal Trade C07nmission 142 F. 2cl 437 , 441 (2d Cir, 1944). Thus,
jf the evidence received at the hearing fails to disclose a practice that
is "prohibited by this Act " then there is obviously no "public inter-
est " in the proceeding. Federal Trade Commission v. GTatz 253 U.
421 , 427 , 428 (1920). But " (iJf tlJe practice is unfair within the
meaning- of the Act , it is equaIJy clear that (aJ proceeding, aimed at
suppressing it , is brought , as 5 of the Act requires

, '

to the interest

of the public.

'" 

Federal Trade C01n1ni.ssion v. R. F. Keppel B1'

lnc" 291 G.S. 304 , 308 (1934). And it has long been setted that it
is " in the interest of the public to prevent the sale of commodities by
the use of fa.1se and misleading stat.ements and representations.
1: &' O. Mayers Co. , Inc. v. Federal Trade Commission 97 F. 2d 365

367 (2d Cir. 1938).

It is true, of course that there have been cases where , because of
the total and permanent character of the abandonment , it was con-
cluded that resumption , because it would be economica)1y unprofit-

10 Rules of Prar. tice , Procedure!' and
1855 Hules contained sjmiJlll' prodsions.
:11:14.

l 1955 Rule S1lprn Section 1.51.
Ibid. (Emphasis added.

Organization (1961). Sl' C!JODS 1.61-1.64. o Ill'
Sce Rules of Practice (1955), Sectiom; 1.131-
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a.ble , was highly improbable. The leading case , and one this respond-
ent relies heavily npon , is /1/aNonal Lead Go. Y. Fedeml Trade 007n-

miMion. 227 F. 2d 825 (7th Cir. 1955), l'ev d in part 352 U.S. 419
(1957). Thel'e 11o-yever , the conTes dismissal of the complaint as to
one of the respondents was based upon the fads that it had ceased all
production or the product in que::tion , l1acl sold its plant and facili-
ties , and had discharged its technicians and sales pexsonnel. 
F. 2d at 839.

:Here, respondent concedes that its "abandonment" was prompted
solely by the commencement of the investigation by this Commission
and makes no attempt to show that it ,yas forced upon it by business
and economic conditions in Hs field. From respondenfs silence on
this point, we must conclude (1) that its $200 000 worth of "nnual

sales to the catalog houses was still yielding profits when our investi-
gation caused it to stop those saJes in December 1960 and (2) that
re- entry into the bUE;iness of selling to those catalog houses would
todny be just as easy, if not more so. as its initia.l entry in 1905 

1956. 'While the testimony of its offcials intimated that the manu-
facture of this "special line" of goods for exclusive sale to the catalog
houses had required special "parts , tools , or dies " 33 we were not told
whether respondent's " irrelTocable abandonmenf of the entire cata-

log house " industry ': inc111c1ed a d'lsjJosal of t.hat equipment.
In any event , ho\\"eY81' , abandornnent of sales to catalog houses does

HoL as respondent contends , render it " impossible" for it to continue
the practice in iSH1e. That practice , ns discussed hereafter in connec-
tion with the scope. of the order , is not. fictitious pricing ':by means of
mail-order catalogs,:; but simply fictitious pricing, H(:spondent does
not claim that it l1as stopped manufacturing and selling c08tume
.1eWel1' Y. It says only that it has stopped selling costume jewelry 

catalog nouse8. The practice of fictitiously pricing costume je\,"elry
could be continued by this respondent through a host of other media.

It has long been settled th tt an "aba:ndonment " as suel1, is not

enough to warrant dismissal of a proceeding. As we said in a/ant
Food , Inc. Diet. 7773, (July 31 , 1961), (61 1'.1'. C. 326 , :;56J:

TIHlt discontinuance of an lmlawful practice, of itself, does not necessari1y
preclude the issuance of a cease and desist orc1ei' is so well settled as to pre-
clude fnnher arg11ment. Jlarlcne s. Inc. Fefleral Trade Commission. 216
2d 55C, 559 (C.A. 7). This being so , it was incumbent upon respondent to

show something more.

These respondents have completely failed to show us this ': some-
t.hing more." Their testimony indicates that they stopped fictitiouslY
pricing their merclumdise in December , 1D60 , only because they had

33 Tr, 84-
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been visited in the preceding month- oYember , 1960-by our attor-
neys, and thus advised that the Commission was investigating the
matter. In t.heir testimony, they eXplained that the Commission
proceedings "would be very bad for our company's reputation" and
that , after the "controversy" with the Commission enc1s-
* * * every step or action taken in the course of sales of the organization

would have. to be subject to meeting, subject to scrutiny by counsel, and we
didn t want to involl'e any branch of our company in any kind of business
\.-here we felt that we would have to ask counsel if we could do this , that, or
the other thing.

In other words, respondent stopped violating the law ,,,hen it
learned that the law s ha.nd "-as already all it.s shoulder, and it
stopped then because it wished to avoid the emba.rrassment of having
its violations exposed to the public view, and the inconvenience of

having to comply with t.he law s requirements in the future.

III
Respondent finds no fault with that part of the examiner s order

which prohibits misrepresentation of its watch "guarantees :' thus
conceding that it. has vioJated the law in this respect and that the

order is appropriate in scope. Respondent objects strenuously, how-
ever, to the scope of the fictitious pricjng prohibitions. The exam-
iner s order would require respondent to cease and desist from:

1. Heprf!sf!nting directly or by implication , on catalog insert sheets, on color

positives for the pl' inting of such catalog sheets, or on price lists or in nny
othe/" m..anner that any amount is the usual and regular retail price of mer-
chamlise when such amount is in excess of the price at which such merchandise
is usually and cllstomarily sold at retail in the trade area or areas where the
repn::sentations are made.

2. Putting int.o operation any plan whereby retailers or others may misrep-
resent the usual and regular prices of such merchandise, (Emphasis added,

The only defect we see in this order is that it fai1s to include two
provisions that we incluc1ecl in the order entered in Leeds Travelwcar
Inc. Dkt. 8140 (July 20, 1962) C61 F. C. 152), a case that, like this
one, inv01ved t.he use of cataJog sheets to place in the hands of res811-
ers fictitious prices that can be used to deceive the public. Those
provisions , paragraphs (2) and (3) of the Leeds order , wi1l be
added here. As to paragraph (2) of the examiner s order here, the
meaning of the phrase " putting into operation any p7an (emphasis
added) is suffciently clear that respondent need have no fear of
being blamed for any fictitious prices that its customers might create
on their own. A similar provision \vas included in the Leeds order

34 Tr. 111-112.
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and was expressly approved by the Court in Balt"hnD1'e Luggage Co.
v. Fedeml Tmde C01l11i88ion 296 F. 2d 608 (4th Cir. 1961), ce,.t.
denied 369 U.S. 860 (1962).

Respondent contends that it is entitled to a nalTO\Y order because
of its "abnndonmenf' of the practice; because only a small percentage
of its over-all volume of business was involved in the fictitious pric-
ing violation; and because here

, "

as in the ()rand Union case 35 there

was only a single violation and that in a highly uncertain area of
the law. " 36

Ve have already noted that respondenfs abandonment, hcn-ing
been prompted solely by the commencement of this proceeding, and
thus undertaken " in the apparent hope that it lwouldJ thereby avoid
the issuance of an order to cease and desist Wal'd Balcng Co. Dkt.
6833, 54 F. C. 1919, 1921 (1958), entitles it to no special consid-

eration.
The contention that. fictitions pricing involves a "highly uncertain

area of the law" is similarly ,vithout. merit. This practice falseJy
representing that the regular price ' of a product is greater than it is
in fact was condemned by the Supreme Conrt as "contral' Y to
decent business standards " as early as 1937. Federal Trade C01nmi8-

sion v. Standard Education Society, 302 U. S. 112 , 116 (lD37). Com-
munieating fictitious prices to the public by the particular medium
employed here mail-orcler ::catalogs was held unl1lwful as long
ago as 1938 L. C. JJJayei's Co. , Inc. v. Fedend TJ'ade G077l1nission
97 F. 2d 3"5 (2d Cil' 19:38), and as recently as .Tnly 1962 Leeds
Travel'/JeaJ'. Inc. , Did. 8140. (See also The Clinton Watch Co. Dkt.
7434 , 57 F. C. 222 , 223 , 226 (decided by the Commission in July,
1960 : several months befo' the investigation in this case began),

aft1'med 291 F. 2c1 838 (7th Cir. 1D61), O'erl. denied 368 CS. 95
(lD62) .

X or do we understand that the printing, year after year , of many
thollsands of catalog pages , each of \"hieh contained sevend separate
and distinct misrepresentations as to prices , can be translated into
only a single violation. ': As \ve have already noted , respondent had

as many as 30 cbfI'erent catfdog house customClS in fl single year; two
of these cntalog hOllses " circulated': as many as 100 000 to 500 000
separate catalogs containing the fictitious prices printed up by re-
spondent (thus placing respondent's false represcntatiOlls in the
hands of consumers located in thousands of cities and to\VJ1S through-
out the 50 States); rmcl the fruits of these thousands of violations

15 Grnnrl Unioll Co. 

,. 

Felleral 'Trade CommiS8iOIl 300 F. 2(1 92 (2d Cir. 19(2).
36 H. s!Jon(Jent !; brief , jJ. 20.
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were reflected in respondent' s sales of some $200 000 of its merchan-
dise each yeaI'.

pondent's other argument-t.hat these amounts , while not dr3

lninhrd.s 37 can for a narrow order because they amount to only a

fraction of its over-all business- is principal1y a challenge to the
product coverage" of the order. In effect, respondent contends

that we have no right to prohibit it from fictitiously pricing any
and all of its goods in the future , when its past offenses have an

occurred in connedion with its sales of a "special line ': of vmtches
and costume jewelry sold to only one-and a relatively minor one-
of its several classes of customers. "\Ve must, respondent argues

leave it free to fictitiously price its "regular" line of watches and
costume jewelry, a line it se11s to department and v!lriety stores.

It has long been settled that , since the Federal Trade Commission
Act prohibits not only unfair "acts" but unfair "methods of compe-
t.ition" and unfair "practices " a violation that involves the sale of

only a single product is suffeient basis for an order covering repeti-
Lions of the "practice" in future sales of aU of the offender s prod-
ucts. Niresk Industries , Inc. v. FedeTal TTade 007rUni8S'lOn 278 F.
2d 337 , 343 (7th Gir. 1960), em.t. denied 364 U. S. 883. As we said in
Col,qate-ra.lmolh.'e Co. Dkt. 7736 (December 27, 1961) Co9 F.

1452 , 1473J remanded 310 F. 2d 89 (1st Gir. 1962), (new order
issued by the Commission J\Iay 7, 1963) : "The language of the cases
Eke the statute , has always employed the geneTic term practices ' anel

it has frequently been made clear that the Commission s authority-
indeed, its obligation in framing an order extends to the preven-

tion of unfair type8 or forms 
of conduct rather than merely isolated

acts." (Emphasis added.
That fictitious pricing, in all of its myriad forms , is but a single

practice" is weJl illustrated by the case of BalthnoTe Lu,q,qage Co. 

Fedeml Trade Commi88ion , 8"pm 296 F. 2d 608 (4th Gir. 1961),
ceTt. denied 369 L.S. 860 (1962). There , the order approved by the
Gourt prohibited that respondent from " lrJeprescnting, directly or

by implication , by means of pretl:c1ceting or in any other manner

that any flmount is the usual and regnJar rei ail price of merchandise
when such amount is in excess of the price at ,,,hieh snid merchnnclise
is llsnal1y and regu1arly sold at retnil in the trade area or areas where
the representations are made." 2D6 F. 2d at 610. The lJaUhnore
Lu,qgage order s prohibition of fictitious pricing accomplished "
means of preticketing or in any other l1anl1el' ' has precisely the same

3, Hespondent concedes that $200 000 is Dot de millImis. l'rnnsnjpt of onll (ll'f;ump.1Jt

p 32.
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CQvernge as the instant order s prohibition of fictitious pricLug accom-
plished by " catalog insert sheets * *' , or in any ot.her manner.:: Both
of these orders prohibit fictitious pricing, regardless of the mefl1S by

which it might be accomplished. For us to enter an order that pro-
hibits only one of 5(1\"e1'a1 means of engaging in a particular unlawful
practice is to 1nvite ingenious attempts to CirClll1YCnt it. If this
respondent is 110nestly l'csolyec1 to eschew fictitious pricing of all
kinds in the future, then it should be wholly unconcerned "with
,vhethel' our order prohibits all or onJy one of the methods of doing

it,38

\Vhile we agree with the examiner that the record fails to disclose
enough about the activities of two of the individual respondents to
hold them personal1y liable for obedience to our orc1er Vi"e believe

he erred in dismissing the complaint as to one of them Gerald E,

Rosenberger. The examiner noteel the testimony that Hosenbcl'gel'
as President and Cha,irman of the Board

, ':

has the over-all responsi-

bility for the acts and practices of the corpol'ation. But the exam-

iner feJt that: "This is not enongh : however, to shmy indi\"idnal
responsibility warranting the stigmatization attendant UpOll an order
naming him personnl1:'' . There is no ShO,YLng of 'active per::onal par-
ticipation ' in the acts and practices here fOlmc111l1Jawful * 

: -

In Uniteel States Y. Wise 370 F.S. J05 (196 ), the Sup1'e11e

Court held that '; a corporate offcer is subject to prosecution under
S 1 of the Sherman Act ,,,henever he knowingly participates in effect-
ing the illegal contract , combjnation 01' conspiracy-be he one who
authorizes : orders 01' heZps pe'j' petTate the crime-regardless of

,,,hcthel' he 1S acting in a re,prescntative capacity.': 370 U. S. at .':DG

(emphasis added). lYe think the Hcc1cntl Trade COlnmission Actt
like the Sherman Act, should also be cOl1strHcc1 "in its commOll- sense
meaning to apply to all officers dlO lwye a Y'Cl3jJoli8ible shw; in the

proscribed transactioll.

:' 

feZ. at 409 (ernph8.S1S added).

;: See p, 1158 of tile e,mnliner s initial (lecision

30 There i! ,crY' little inforlIation in the recorrl as io the exact arra of l'espOTIsibility
occllpiP.l by Royal :'larcher (Di\'ector 11111 ConsnltarJt) llH1 .Tel'OlJf' II, O)JpcJlhcjmel' (Vice
Presic1c!l and Secreta:-

). 

Thnefol"c, altllOllgh we are satisfiecl tlUlt tlle executi,e
upproyal of these unlawful ncts r11n from the Prpsiclcnt cl(n\'Il through ODe or mo:' c of
the suho:'dina. te of1cerB, we cannot - tlJat either of tlwse were the one or ones tllat
formed the

" '

linl, ' in the ' chain ' of ennts constituting" tbase ,ioJatioTIs, United States
v, Wi8C, 3.0 U.S. 403, 414 (19G2),

In MlditiolJ , lJOwe,er , it is appropriate to note tbat lIIarcher s pa1' ticipation in the affa.il'
of the corporation bas appaJ'ently been ,ery limited since 1958, and tbat .Tel' ome Oppen-
heimer is oyer SO years olel,

o " Persons" are liabje under lJoth :statutes, See Spction 5(a) (5) of the Federal
Trade Commission Act , Ii) II. C. 45(a) (6), and Sections 1, , and 8 of the Sherman

-1ct, Vj e.S. c. H L 2 , and 7
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R.osenbergel' was not merely a "link:: in the "chain" of events that

effected the violations-he was the apex of the responsibility pyra-
mid. Subordinate offcers, in the absenc.e of proof to the contrary, can
eJaim that their particular responsibilities Jie in an entirely different
segment of the company's operations, and that they were therefore

by-passed by the "chain" that ran downward from the top to the
employees at the bottom who physically performed the unlawful acts.
But all of these separate " lines" of responsibility converge on the
man at the top. Rosenberger, President of Cora for 20 years, and
Chairman of the. Board for the past four or five years , is that man
here , and he admits-as indeed he must-that he bears the "over-all
responsibility for the acts and practices of the corporation.

He is also the company's largest single stockholder. Of the firm
476 520 outstanding shares of common voting stock, he cnYllS 53 916
(11.31 %) ; he holds , as Co-Trustee under various trusts for the bene-
fit of his grandchi1dl'cn, another 11 957 shares; he is one of three

Executors of , and has a beneficial interest in , the Estate oJ Carl
Rosenberger, "\yhich owns another 51 776 shares (10.87%); -1 and :.1rs.
Rosenberger mn1S still another 5 982 shares.

,Vhile he insisted that he did not "directly " snperyise "the sale
of this merchandise to catalog hOllses " claimillg that this "supervi-
::ion and direction " was in "someone else s hands," his testimony
shows plainly that. he personally participated in t.he decision to enter
the business of selling to catalog houses. And "while he testified that
his "eatalog department:: 01' division "\nt headed by a gentleman \\-
identified himse1f as a "salesmml. : 4.2 and that the " ndvertising goes
through ' still another oflcia) 43 

it strains our credulity to suppose

that: the President of the corporation permitted it to begin production
of it " specifllline ' of merchanc1ise; H set up a division to sell it to a.n
entirely 11e"\\ dass of customers, a.nd pay for the printing of millions
of catalog sheets per year over a period of some fiye or six years with-
out eyer discovering that the " retaiF prices being quoted for his

merchandise by his own employees "\yerc h,ice, their actual retail price.
In short, "\ye do not think that this operation , "\"hic11 brought the com-
pany aclditiona1 sales of $200 000 per year , was so insignificant that
the President of the company did not bother to notice it, or that the
false and deceptive natllre of the claims being made in the name of

l nx 1 , pp. 3 , 4.
Tr. 2'!

4J i\fr. ..(1011111 Katz, Ex('('utiYe Yice Pl'f'sident. tr. 1.'3,
Tr. 84-8U.

780-018--- 68-
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his company could have been concealed from him by subordinates.
'Ve have no doubt that Rosenberger, at the very least

, "

authol'ized
his juniors to make these false claims , and thus had "a responsible
share in the proscribed transaction.

As ,ye said in Fred JfeyeT, Inc. Dkt. 7492 (March 1963) (1'.
72 hereinJ : " This is not. ft. question of something that could have been
concealed by snborclinates; if Lt.he general pub1ic has beenJ apprised
of the details of these programs , we think it a fair inference that the
Chairman of the BOflrc1 also knew about them. High corporate off-
cials who pass npon find approve iHegal practices are no less Ijable
than the subordinates \\ho nctually do the work. Since these rindi-
vidual responclentsJ are the ones ",iill the actual pmver to see th,lt
our order is obeyed ,')c thillk they should be given every incentive to
exercise it.

Responclenfs exceptions are denied, The initial decision and orcler

as supplemented and modified to eonforl1 to the views expressed in
this opinion ,--in be adopted as the decision of the Commission.

Commissioner Elman dissented.

FIN .-\L ORDER

XQYEl\IEEH (; : 19(;,

Pnrsnant to the Commission s order of Ju)y 9, 1963 , respondenb
having filed objections to the proposed order to cease and desist in
this proceeding, including an objeciion based on the Commission
alleged failure to specifical1y rule llpon respondellts exception to the
hearing examiner s refusal to admit illto evidence respondents' ex-
hibit. 4 for idenUfication, a proposed nHernative order. and reasons

in support. thereof; and counsel in support of thc complaint having
filed fl reply in opposition thereto; and

It appearing that the COlnmissiol1 : in its opinion of .July 9, 1963
made specific refercnce at page IH)9 thereof to inteT ((1i(f
respondcnts : exception to the hearing exnminer s rejection of respond-
ents' exhibit 4: for identification , and concluded that all of the noted
exceptions were ,yithout merit; and

The Commission having determined that respondents ' objections to
the proposed final order of July 9 , 1963 : are without merit and that.
said order shollid be entered as the finnl order of the COlnmission:

It/.s Oi'dei' That. respondent Coro Inc. , a corporation , and its
offcers , Hnd respondent Gerald E. Rosenberger , indivicluaJly and as
nn offcer of the corporate rcspondent , and respondents : agents , repre-
seni-atl,-es and employees , directly or through rmy corporatc or other
dcyice , in connection ,'\itll the offering for sale , sftle or distrilnnjoJl
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of costume jewelry, watches or any other merchandise , in commerce
as "commerce" is defined in t.he Federal Trade Conunission Act , do
forthwith cease and desist from:

1. R.epresenting directly or by implication , on catalog insert

sheets, on color positives for the printing of such. catalog sheets
or on price lists, or in any other manner, that any amount is the
nsual and regular reta.il pdcc of merchandise when such amount
is in excess of the price at which such merchandise is usually and
customarily sold at retail in the trade area or areas where the
representations are made.

2. Supplying to , or placing in the hands of, any distribu10r
clealer or other purchaser , catalog sheets or other materials \vhich
are displayed to the purchasing public and \\"hich contain an
indicated retail price for respondents ' merchandise when t.he
indicated retaD price is in excess of the generally prevailing

reta.il price for snch merchandise in the trade area or when there
is no generally prevaihng retail price for such merchandise in
the trade area.

3. Furnishing to others any means or instrmnentality by or
through which the public may be misled as to the generally pre-
vailing retail prices of respondents ' merchandise.

4. Putthlg into operation any plan whereby retailers or others
may misrepresent the usual and regular prices of such merchan-
dise.

5. RepresenUng directly 01' by implicatjon that any product
is guaranteed unless the terms and condit.ions of such guarantee
and the manner and form in which the guarantor will perform
are clearly and conspicuously set forth.

6. Representing that any product is guaranteed when a service
or other charge is imposed , unless the amount thereof is c1ear1y
and conspicuously set forth.

It is furthe1' orde'l'cd That respondents ' objections to the proposed
order be , and they hereby are , denied.

It is further ()rdeJ'ed That the hearing examiner s initial deeision

as supplemented and modified hy t.he Commission s opinion of J nly 9
1963 , be , and it hereby is adopted as the decision of the Commission.

I t is further ordered That respondent Cora, Inc. : a corporation

and its offcers, and respondent Gerald E. Rosenberg-eT, individually
and as an offcer of the corporate respondent , 8hn11 , \vithin sixty (60)
clays after service upon them of this order , file with the Commission
a report , in writing, setting forth in detail the manner nnd form in
which they have complied with the oTC1e1' to cease and desist.
By the Commission , Commissioner Elman dissenting.
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I:N THE l\L 'ITER OF

GRAYSON-ROBINSON STORES , IXC. , ET AL.

ORDEn, ETC., IN REGARD 'IO THE ALLEGED VJQLATWN OF THE FEDERAL

TRADE C02\IlnSSION ACT

Docket ,82. Complaint. Jlnl) 196 fJecision. :. OV. , 1963
OrtIer di!'missing, for jnsllffcien(' ' of the reCOId to prove the allegations, COIl-

vIaint charging a 2\' ew York City I'etailer of cameras and its former parent
corpol'ation with nw.king deceptive pricing and savings claims , misrepre-

senting the quality of certain camera lenses. Jwd failing to disclose clearly
the country of Ol'ig1tl of cameras made in U. R., Occupied Germany.

C03IPLAI::D'

Pursuant. to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade COlilnission , having reason to believe that Grayson-Robinson
Stores, Inc. , fl corporatiun , and ::Iaxwell Ii. Gluck , Stanley noth
C. Louis \Vooel and Eugene F. Roth , inc1ividnal1y and as oflicers of
said corporation; and Peerless Cfl1lCra Stores Corp., a corporation
and Iax,vell Ii. Gluck, Stanley Hath, IIerbel't Oeh.'::lwI'l1 : Sidney

Hosen , C. Louis 'Vooc1 and Stanley DCJl'lT!ll : indiviclualJy nncl as ofl-
eel'S of said corporation , hereinafter referred to as respondents , have
violated the provisions of said Act , and it appearing to the Commis-
sion that a proceeding by it. in respect thereof would be in the pubJie
interest, hcreby issnes its comp1aint stating its charges in respect
thereof as follows:

PAR,\GR \PH 1. Respondent GraYf:on-Hobinson Stores , Inc. , is a cor-
poration organized existing and doing business nnder and hy virtue
of the b.ws of the State. of California

, -

with its princip d place of

business located at 550 "Test 59th Street , X ew York , ?\ CIY York.
Respondents :\Iaxwell H. Gluck. Stanley Roth , C. Louis Wood

and Eugene. F. Hoth aTe individuah; and officers of said corporate
respondcnt Grayson-Robinson Stores) Inc.. They formnlatc ) direct
and eontl'ol the act.s and practices of silicl corporate respondent
including the acts a.nd prl1ctices hereinafter set forth. Their address
is the same as lhat of the corporate respondent.

Hesponclent :Peerless Camera Stores Corp. is a corporation orga-
ni7.ed , existing and doing bnsiness under and by virtue of the laws
of the SLlte of New York) with its principal place of business located
at 415 Lexington Avenne , New .York , Ne\v York.

ltcspondents T\Jl1xwel1 H. Gluck , Stanley Roth , Herbert Ochshorn
Sidney Rosen , C. Louis Wood and Stanley Dorman are iudividuals
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and offcers of said corporate responde.nt Peerless Camera Stores
Corp. They fnrmllbte , direct and control the acts and practices of
said corporate respondent , including the act and practices hereinafter
set forth. Their ilddl'e s is the same tiS that of the corponltc re-
pondent.
PAR. 2. Re:,pondcnts are nrYW , and for some time last past haTe

been , engaged in the adyertising, offering for ale , sale and distl'ibn-
tion of Cllmel'ilS ,11. retail tn the public.

PAR. 3. In the conrse and conduct. of tbeir bl1sine. , respondents
now cause , flnd for sume t.ime lt::t past lwve caused , their said prod-
!lcts , when old, to be shipped from their pbce of bnsiness in the
8tnte of .\ ew York to purchasers the,reof located in yariOllS other
sta.tes of the United Stflte:" and maintain , and at all times mentioncd
herein haye m ljntninccl. a substantial course of tradc in said cameras
ill eornmerc.e , as "eumnlere'e is defined in the FcdeTal Trade Com-
mission Act.

-\H. 4. In the ('Ollrse nnd conduct of their business and for the
purpose of inducing the sale of their C,lllCl'lS , respondents have
made certain stntements and representations , (Jf which the fullowing
are typical but not all inclnsive:

Sa,re $22..')0 ofl List. Price
Rolcx S mm :\fovir Outfit
List $17:2 (when bought separately) 8149.
Hevel'c Automatic S nun \1ovie Camera

Comparable" Li.s 889. 50 Special ,I.HJ.DS

Bonus Tag Item

lmported :3;j 11m
Canon 

01.i!;inal List S:3 7\LiO- 1! 0.

H:. 5. Through the use of the amounts in connec.tion ,\"1th the
,yonland terms " Lisf'. "Cornparable Lisf: and "Original Lisf'
respondents reprcsented that snic1 amounts ,yere the prices at w111ch
the merchandise referred to ,yas ll lHll1:v alld customariJy sold at rctail
in their trade are 1. and through the use 01' 5aicl amounts and the Jf':;-
scr amonnts that the difI'erenre between said amonnts reprcsented a
saving to the purchaser from the price at whjch saill merchandise was
usually o.nd cnstomnrily sold in said trade arca.

Through the use of the term "Canon L-r: respondents represented
that the camera so c1esign:lted cont.ained it " Canon Jens : or the lens

,\"ith which Canoll CHmeras ,rere regularly andl1snally eqnipped.
PAR, 6. In truth an(l ill fact , the amounts set out ill connection ,'\ith

the. ,'lords and terms " LisC

, "

Comparable LisC and "Original List"
,yere not. the prices at which the merchandise referred to ,yas usua1Jy
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and cllstomariJy sold flt retail in respondents ' trade area , but -were ill

e.xcess of the price or prices at which the merehandise was generally
sold in srticl trade area, and purchasers of respondents ' merchandise
wOHId not realize a saving of the difference between the said higher
and Imrer price amounts.

In truth and in fact, the "Canon L-r' camera was not equipped
"ith a Canon lens but \fas eqnippec1 'iyith a lens that was inferior to
the Canon lens. The afore::mid representations '''ere therefore false
misleading and deceptive.

P",I.R. 7. Among the cameras offered for sale and sold by respondents
are cameras made in that part of Germany occupied by the 1J.
and imported into the l nited States. ,Yhile these cameras are

marked to shm" the country of origin , said marking is so mflll and
indistinct and so placed that it does not give or constitute adeqnate

notice of the country of Ol.jgin.
The. containers in which the camera8 are enclosed are not marked

to sho,,, the country of origin, nor is the fact that the cameras are

manufactured in that part of Germany occupied by the l;. R. dis-
closed in re pon(lents : adn' rtisements offering said cameras for sale.

\R. s. ,Vhen merchandise, including cameras , is offered for sale
to the purchasing Pllh1ic and snch merchandise is not llfll'ked or is
not adequfttely Inarked showing that it is of foreign origin : such

purchnsing pnbhc understands and believes that such merchandise
is of domestic origin : a fact of which the Commission takes offcial
nobee.

PAR. D. A suost,llj-ial portiun of the purchasing public prefers
merchnndise , including cameras, that is mannfftcturecl in the Cnitec1
States over snch l1erchandi e that is manufactured in territory occu-

pied by the U. , 01 which fact the Commission al o takes

offcial notice.

. 10. In the conr e amI conduct of their business. and at all
times mentioned herein. respondents haye been in SUbstflltial competi-
tion, in commerce, with corporations, finns and indiyichmls in the
sale of cameras of the same general kind and nature as those sold
by respundents.

\l:. 11. The, llse uy respondents uf the aforesaid false , misleading
and deceptive statements , rl'presentations and practices has had \ and
11my has , the cap 1city and tendency to misJead members of the. pur-
chasing public into the (,1'011e0115 and mistaken beJief 1hat said state-
ments and representations are true and into the purchase of sub tnn-

tial quantities of respondents ' prodncts by rea on of sai(l erroneous

ancl mistaken belief.
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PAR. 12. The nforesflid nets nnd practices of respondents , as herein

aJlcged , were , and are , an to the injury or the public and of respond-
ents ' competitors and constituted , and now constitute , unfair methods
of competition in commerce and unfair and deceptive acts and prac
tices in commerce in violation of Section 5(a) (1) of the Federal
Trade Commission Act.

3fT. F/'ederick J. Mc31anu8 and3h. Charles J. Connolly of Wash-
ington , D. , for the Commission.

Dam1nann, Blank , l1il'sch ct' Hem:ing, of New York, N. , by

ilf1'. Allen Blank of counsel , for respondents Gr-ayson-Robinson
Stores, Inc. , G/'uck , Stanley and Mr. EUgC1iC Roth , 117 oDd and
J) O1'lnan

Parker, Chapin Flattau of New York, N. , by ,lb". Alvin
Stein of counsel , for respondents Peerle8.'f Oamera Stores Oorp.. 1JIT.

Ilerbert OchshoTn and 3fT. Sidney Rosen.

IS"ITL-\L DECISION BY HERMAN TOCKEH , I-IEARIXG EXAMINEH

This proceeding is concerned with a.llegecl violations of the Federal
Trade Commission Act. It is charged that the respondents engaged

in unfair methods of competition and unfair or deeeptive acts or
practices in commerce. These ,,-ere deceptive advertising of prices at
which cameras were offered for sale , deceptive claims as to savings

to be hac1 deception as to the brand and composit ion of a cament

offered for sale , and a failure to show adequately the East Germnn
orjgin of cameras imported from and manufactured there and offered
for sale in commerce.

Prelilninary Nate as 10 the Respondents

T,yo corporate. entities and a number of individuals hnxe been
charged in this proceeding. One of the entities is Grayson- Robinson
8tores Inc. (hereafter Grayson), ,yhich for the. purpose of this pro-
ceeding, ma.y be regarded ns having been a holding cornpany. The
other entity is I eel'less Camera Stores Corp. (herea flBJ' Peerless),
all the stock of ,vhieh lIac1 been owned by Grayson. The practices
,vith which 've are c011cer11cc1 WE're those of Peerless in the ndvcl'tis-
ing of camerns ,, hich it had for snle in its retail store in :\c,y York
City. Grayson was not. cngng-ecl in the retail sa1e l1nd distribution

of cameras. Its only connection with the facts involved in this pro-
ceeding inose from its stock o\Yllership 01 Peerless. TIH' individuals
:\Jax\YelJ I-I. Gluck , Stanky Roth , C. LOllis \Yood and Eugene F.
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Roth are or were offcers of Grayson. As 11 corollary to their holding
such offces , they became offcers 01' directors of Peerless. The two
remaining inc1iyidual respondents, Herbert 0('11sho1'n and Sidney
Hosen , were connected directJy with Peerless and engaged directly
in the operations of its busil1ess. This involved 11 large yolmne 
distribution , at retail , of cameras , camera supplies , film. rnotion pic-
ture pl'ojedors lenses. exposure meters, a myriad of camera tH' ('E'S-

saries of a11 types, dark-room accessories and paper and chemicals
('Il'. 1'1'. 140 , 141). AHhollgh its store 11as located in 1\e11 York City,
at 415 Lesingtoll \.venue , it sulicited its Cl1stomers nationaJJy 
advertising in various photo lWlgflzines , such business being hancllf'd
mainly by mail ('II. 1'1'. 8 , 1

:j-

n-l ex 1 , ex 13 , ex 1.). OYer-
the- counter business "-as solicited by achertising in the Xe\y York
City daily newspapers. These circulnted not only in Xc,,- York , out
aJso in :Yew .Jersey and Connecticut. Some customers came from
these adjoining slates (Tr. 1'1'. 7 , 10-22).

Dismissal of CompJaint as to Certain Respondents

At pretrial , a Inorion was made to cli;;miss the complaint as to (11)

the respondents except Peerless and IIcrbert Ochsho1'n. That motion
,Y11S "denied on the ground that if, in fnet , the complnint shou1d be
dismissed as to anyone 01' an of sneh l'esptmclcnts, that Cannot. be
determined untD niter a. hearing of the evidence to be ouerec11wrein."
(Pretrial Order of July , 10G

Thereafter, on August. 14 : 19Ei2 , Gra:vson filed a petition in the

ljnited States District C011rt for the Southern District 01 Xe,,- York
proposing all arrangement under Chapter XI of the Bankruptcy Act.
To this cluy it ha.s operated its business as a deLtoI' in possession.
BecHnse of evcnts which transpired in that proceeding, by motion

date(l January 21 : 1963 counsel representing Grnyson : Gluck , Stnn-
ley and Eugeue Roth , ,Vooel , Dormnn (a11tl aIso Sidney Rosen , \\"itlt

,,-

hom this division of the decision is not concerned) moved that the
complaint. ng'ainst. them be eljsmi sed. One of the grounds \vas that
none of those re.sponclcnts ("itll the exception of Sidney Hasen) at
any time participated in the acts set forth in the compbint. Other
grounds were that. the individunls had become connected with Peer-
less only becanse of their connection \yith Grayson. and that all the
shares of Peerless stock and a11 other Grayson calIlera properties had
been 80h1 by Grayson to Berkey Photo , Inc. pursuant to order of the
United States Di8trict Court , duly entered _in the nrnl.gement pro-
ceeding. It appenrec1 from affidavits then and sub::eqllentJy filed in
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support of the motion that the individuals (except Rosen) had had
no actual operating connection 'with Peerless , but held their offces in
that company by reason of their positions in the parent corporation
Grayson. It was also made to appear that neither the parent. CQl'
poration, Grayson, nor any of those individuals since has been
engaged in the. camera business. Counsel supporting the complaint.
in a document elated and filed January 28 , 1963; formally consented
to the granting of the motion to dismiss the complaint as to the

respondents named in this division of this decision , except Sidney
Hasen , saying, "The grounds cited by the motion as the basis for
dismissnl of the compJaint insofar as it relates to these respondents

, nppeHl' to be suffcient for the granting thereof." In ruling on the
motion the H'earing Examiner , in a paper dated and fied February

, 1963 , said:
In vie''S of the Commission s final order in The Borden Company and its
opinion i suecl therewith , Docket Ko. 7129, .January 30, 1963, the hroad form
products order procedure must be g;iyen consideration , even though Peerless was
a \vholly owned but separate corporation. It is the Hearing Examiner s opinion
that whatevcr bearing this proceclme might have on orders to he issued in
cases involYing wholly owned subsicliaries or n.iYisions, it is not applicable to
this particular case because of the Chaptel' XI al'angement proceeding, the
sale of Peerless , the apparent complete separation of functions , the manner in
which the varions individuals became invol,ed with Peerless, the completely
autonomous nature of Peerless ann. the present diyot'cement of all the named
in(JjYiduals and of Grayson-Robinson from any activities in the camera busi-
ness. In reciting these various factors , the Hearing Examiuer does not mean
to imply that anyone of them. standing alone , might justify a departure from
the rule in Borden but that all considered together, under the peculiar eircum-

stances of this case , justif ' a c1isre;rard of the rule in this case. Moreover , the
express consent b ' counsel supporting the complaint that the motion he granted
alt:o is an important factor "hich cannot be Q,erlookecl.

Because of Section 4.6 (e): Rules of Practice : the Hearing Ex uniner
deferred entering an order of dismissal , but this decision will provide
for the dismissal of the complaint , ,,,ithollt prejudice, as to the
respondents Grayson, Gluck, DOl'mtll : VFooc1, Stanley Roth and
Eugene F. Roth.

The CompJaint

The case i2 concerned \"ith al1eged deceptive price and commodity
ndvertising, and with alleged deception as to country of origin
becanse of insuffcient , indistinct 01' obscure marking of cameras
offered for :;flle nnel fai1urc to c1isclo28 ol'ig;n in the advertising of
snch cameras.

Three iI1l1stl'ative aclvertisements Hre quat eel in the c0llp1aint for
the pnrpose of supporting the deceptive pricing charge. One is cited
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also for the purpose of supporting the charge of commodity decep-
tion.

First , we find the follo,,'ing:
Sa,e $22.50 off List Price
Bolex 8 11111l ::Io"de Outfit

List S172 (when l)Uughi: seV3rately)
$H9.

It is alleged that the S17 claimed " list price" was not , in fact the
price at 'which the Bolex outfit usual1y and customarily '''as sold at
retail in respondcnts trade areas and that , consequently, the l'epl'e
sentation that there would be a saving of $22.50 Oll the " t price

"as deceptive. This conclusion is based on the aJJegation that , by
using the word " lise' , Peerless represented that the price so desig-
nated was the usual and customary price of the article at retail ill
its trade area.

The next ach-el'tisement cited "Wus:

He,ere \l1tumatic 8 mm )lovie Camera

Comparable List $S UO Specifll 8-1D.

Upon the same reasoning, and referring to the figure of "S80.5tf"
\"hich had been designated by Peerless as "Comparable. List", the
complaint chnrged that it had deceived prospective customers be-

cause, in fact , the Revere '\.ntomat.ic 8 mm :L\ovie Camera was not
comparable to cameras sold in its trade area at $80. 50.

The third nclvertisement cited in the complaint \"as:
I1onm: Tag Item
Impol'ted ,q;j mm
CanOlJ L-
Ol'iginfll List :319.50-S110. f)3

As before , it \"as claimed , for the same reasons , that the represented
Original List 8370.50" was a deceptive representation as to the usual

and customary price at ,yhich the Canon L-1 was sold in responcl-
ents' trade area. It was al1eged in addit.ion , as to this Canon L-
advertisement , that it constituteel a false representation that the
camera being sold for $111).85 was equipped ,vith a Canon lens "\yhen

in fact , it was not so equipped : but was equipped with an inferlor
lens.

These three advertisements "\yel'e the onJy ones clted in the com-
plaint. Commission conl1seJ ofierec1 111 evidence and there were re-
ceived a number of A.chertisernents which had been placed in the
:Xe,y York Times and in the New York Post: both \ye11 knOlYl1 to
have large circulation in New York and eJse\"hel'e (CX 3- , inc1.)
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Finally, it was charged that cameras which had been manufactured
in East Germany, V. H. occupied. though "marked to shm'r the
country of origin , (had Inarkil1g which ,vas) so small and inc1istinc1

and so placed that it does not giye or constitute adequate notice of

the country or origin. It was alleged also that the containers in

which the cameras were packed and the advertisements did not dis-
dose that the cameras had been rnarmfactured in East Germany,
occupied by the LoS. B. This was claimed to be deceptiye in that
A substantial portion of the purchasing public prefers lnerchanc1ise

including cameras , t11at is manufactured in countries other than those
countries or territory occupied by L. H. over such merchandise

thai is manufactured in the territory occupied by the V.
which fact the Commission .

j. .

. :; takes offcial notice : ('fl'. pp.

132 133).
The respondents fmswercd ill due course , llllmitted some allegations

of the complaint but put in issue the essential allegations of c1ecep-
tjve or unfair practices as wen as the allt'gations with respect to
interstate commerct'. Following the second ruling on the motion to
dismiss Peerless , Ochshol'n and R,Dsen retained as counsel , nnd were
represented bY1 the attorneys noted as appearing for thrln Hlllong the
appearances at the beginning of this decision.

In writing this decision , I shan concern myseH initjaDy with the
a11eged l1nla\yf111 practices. FoHmyjng thnt I shan take np sep-

arately the special contentions on behalf of Oehshorn Hnd Hosen ,yith
respect to their alleged individual or personal responsibility for the
practices 'Ivhich are the subject matter of this proceeding. For thi
reason, I shallnot refer to the respondents l'olJeetjycJY as " pond-
ents :' but 8ha11118e onl)' the name "Peerless

Jurisdiction

At the threshold. \\-8 nre confronted ,yith tl1e contentioll that the
:Fec1eral Trade Commjssion has 110 jl1l'is(liction because (a) of an
alleged lack of evidence thaL Peel'h ss ever made shipment.s from ?\cw
York to pllrchnsers 1n other states, ancl (b) n faihlle to show n :3llb-

stantial course of tracle in commerce as " comn1erc js definecl -in the
Feclcral Trade Commission Act. In addition , it is contended that
even if PeerJess is engaged in interstate commerce , there is no rvi-
llence of relationship between the practices which are the subject
matter of this complaint and any jJltel' tate adiyity in \\'hich it may
hnTe engaged.

It js conceclell that PE'erless does a eledit business and thflt about
12 to 15 percent of $i OOO OOO total saJes are tjme-payment sales. It
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is conceded , also that the mails are llsed to handle this credit business

and that a mail-order business had been conducted. (In fact, one
of the magazine advertisements (eX 12, p. 111) says

, "

get the BIG
PLL.S ill .HAIL ORDEn from the BIG STOlm 

'" ,

, " PEER-
LESS !':) It is concedec1 aJso, that Peerless advertised in photo-
gl'tl.phic magazines and in e\V York City ne"\vspapers , alJ of which
circulate in interstate commerce. The concession as to mail-order
business is qua1ified by the c1aim that it "has sillce been discon-

tinued", (I do not find any satisfactory eviclence as to discontinuance
of mail-order business or as to the time "\vhen such discontinllnnce
may have become effective.

Essentially, the case involves advertising because a large proportion
of Peerless business is oyer- the-counter in a retail store in New York
City. In support of its contention that the conceded advertising is

not suffcient to subject it to the jurisdictional requirements of the
Federal Trade Commission Act , reliance is mainly on CenB'l'aZ 31otOTS.

COTp. v. Federal Trade CO'l/ni88io1l 114 F. 2d 33; Federal Trade
ConI-mission v. Bunte Brothers , Inc. 312 U. S. 349; Progress TailoT-
ing 00. v. Federal T'/ade C01nmission 153 F. 2cl103; A1TwTican II 08
pital a1ld Life I1Isura1lce Co. v. Federal Tmde Commission 243 F. 2d

71D alld also 357 S. 560; a 19:36 order of the Federal Trade Com-
mission dismissing the complaint in Ori8afuZll Docket 2290 , 22 F.
906; ancl the Commission s recent decision dismissing the complaint
in S. Klein Department StoTe8, Inc. Docket No. 7801 , CCH Part

222 (60 F. C. 388J
I finc1nothing in these authorities to support the claim of lack of

jurisdiction. They are , in fact , authorities contl'
In Ge-nend 3JOtOJ'8. the eonl't said that although the finRIlce com-

pany '; was primarily acting as a local finance compmlY, it '" ;;, ,;, acted
as an agent of Genend JIOtUl' in fl unified plan of selling and
financing cars shipped in interstate commerce. (Page 287. ) Peer-
less concedes that it aclyertisec1 unc1 made sales of cmneras 111 lller-
tate COlnmerce.

In Bwde. the unfair practiee inyolyecl a method of ale
depenclent. upon. cl1ance. After tl buyer lJnrchasec1 a package
1night. get more. than he hnc1 paid lor because Bunte packngec1 its
goods in similnr appearing packages containing yarying amounts of
merchandise. The element of chnnce arose from the fact that w1w11
the. purchaser bought the package , he diel not. l\:noY\ whether he
wOlthl get a qnHllt1ty of merchrllclise equin1Jent to that which 

would get nOl'llnl1y for the price. paid or a greater quantity. Thi::
,vas knmYll in the trnde as ': break and t ake packages and the Fed-
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eral Trade Commission hnc1 barred "break and tnke ' packages as an
unfair method of competjtjon. Bunte, wever , made aU its ut.es
'Loithin the State of Illinois. J11l'i8(11c60n had been asserted because

it was claimed that by indulging in the "break and take" package,
scheme Bunte was competing unfairly with manufacturers outside
of Illinois who shipped their goods into IJl1n018 but ,\'ho could not
indulge in the scl1eme because of the Federal Trade Commission

rulings. Tl1is iHlS claimed to have an effect on interstate commerce
and therefore was cited as justification for the Federal Trade COln-

mission tnking jurisdiction. The court in lhmtr! held merely that
although the wholJy intrastate saJe of candy had an il1direct effect 
the saJcs of candy imported from other states and thus might have

ectuP interstatc commerce , the statute could not be extended to
practices mereJy affecting interstate commerce, since it is concerned
only with unfair methods of competition in interstate commerce. I
cIa not read the complaint in this proceeding nor do I consider the
facts heTc as be.ing c011pa.1able to those in BIFnte because the acts 01'
pradict s involved ill this case actna1Jy \yere ill interstate commerce.
The advertising was circulated out of New York to other states of
the United States. It invited purchases and transact.ions from per-
sons in those other states. Assuming that the advertising in the
X ew York Times and the C\\' York Post was beamecl pl'imariJy at
the retail business in :New York City, it Cll1not have failed to have
attracted customers from the other states in \\'hieh the Times and
Post circuJatec1. That is the premise upon \"hich widely eircu1nted
ne\Yspapers justify nc1vertising rates higher than those charged by

local media. The evidence also shows (Exhibits ex 12, ex 13 and
ex 14) t.hat PeerJess aggressively solicited mail- order business na
tionalJy. The advertisements \vero full-page ads (which do not. come
cheap in national magazines), each contained specific reference to
dozens of cameras and accessories oflerec1 for sale each contained a

cut-out coupon in the lower right-ha.nc1 corner to faciJitate the pnr-
chase by mail , and each said

, "

R.ush your mail order in today!

H)-day free trial! Year of service! Add estimated shipping costs.
'\Ve n refund every cent not used I If you prefer c. , send 10

percent deposit. ' The trier of the facts has the right to assume or
infer that the large expenditures for these non- institlltionaJ adver-
tisements did result in substantial interstate sa.les. --\. business does
not spend on advertising- snch as this ifit is not productive.

PTogpess TaUoTing pointed ant thnt the respondents theT! placed
advertise,ments in magazinE's, ne\vspapers, and periodicals whleh

have an interstate circu1ntion." A-fer referring to tIle point that the
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Act :'anthori;.es the Commission to proceed only against business
practices emplo:ved in interstate commerce , the court distinguished

B'UlJte and said

, "

,\Ye are of the opinion that under the c.ircumstances
here appearing, the advertisements are a part of the preliminary

negotiations leading up to sale in interstate eommerce. They can-
not be separated from the final sale and are themselves a part of

inte1'8t(1.18 commerce." Then it said

, "

Every negotiation and dealing
between cit.izens of different States which contemplates and causes
sncll importation , whether it be goods or information , is a transac-

tion of interstate commerce
AmeTican Hospital and Life Insurance Go. has no bearing upon the

issues involved in this case. It was concerned only with the fact
that the J\cCorran-Ferguson Act, 15 U.sC., Sections 1011-1015
prohibits the Federal Trade Commission from regulating advertis-
ing practices of insurance companies within states ,,-hich have their
own statutes prohibiting unfair and deceptive insurance practices.

G'Jiutlulli as Peerless says , ,\yas dismissed (but ,,-ithout prejudice)
for the rcnson that the record fails to disclose interstate sales of

respondent s products alleged to be :falsely labeled , advertised or

misbl'andecr'. It does not appear from the report of that case that
the Commission there ,\YflS concerned \-;1t11 or eyer decided the issue
of deceptive advertising practices in interstate commerce. To the
eontl'al'Y, the Commission expressly has l'uled , marc recently, in
8. !(lehh Department 8tOl'e8 Inc. interlocutory order of Xoycmber lS
1960, Docket Xo. 7891 , that " interstate disseminations of advertise-

ments for inducing purchases of merchandise constiture ' methocls of
competition in commerce : and ' acts or practices in commerce within
the purview or con rage of Section 5(0) (1) of the Federal Trade
Commission Aet: . It nc1clecL "The jurisdiction aJleged thus l'csb
solely 011 the interstate disseminations alleged. COllclusions that the
statute s cO\'erage so extends have sound basis in law and public.
policy. The Act's specified targets are unfair or (leccptive activities
which arc in commerce * : * The respondenes contentions that the
charges of the complaint are not adequately relate,c1 to interstate
commerce are accordingly rejected . It. is true, as stated by reer1ess
that Klein had its main offces in Xcw York and only operated fonr
depart.ment stores there for the sale of merchandise to the public in
competition with others. It is true, also , that .Klein \Yf(S a retail
store. But , there is no basis for the argument that the ultimate dis-
missnl by the Commission of t11e complaint in !(le1 Docket Ko.
78tH , CCII Part 29 222, was because of a lack of jurisc1iction over
advertising in interstate commerce. Tl1at c1ecision was without
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opinion. The.re is no re.ason to assume that the Commission intended
to overrule (by silence) its prior interlocutory order in the same case.

To the extent, therefore , that Peerless contends that the comp1aint
ought to be dismissed for lack of jurisdiction, that contention is

overruled and any motions based thereon are denied.

The Bolex Advertisement

As quoted in the complaint , this advertisement read:
Save $22.50 off List Price
Bolex S llIl :"IoYie Ontfit

List $172 (when bought separately) $149.

This is not a complete quotation of the advertisement. The entire
advertisement must be considered for the purpose of determining

whether it is , in fact, deceptivc. It is in the record as Commission
Exhibit 3 , Commission Exhibit 9, and Commission Exhibit 10. In
addition to the material quoted in the complaint, each of the actual
advertisements has specific references to component elements of or
contained in the camera offcred for sale. It is only after listing these
component elements separately that the advertisement refers to the
list at $172. It is important, also , 1:0 read the qualification lchen
bought separately which is clearly lnd with equal conspicuousness

set out in connection with the reference to the list price. ex 10 says
Brand new: List price $172 (when purchased separately) " . CX 9

SllYS

, "

List $172 (when bought separately)". Only one of the ads
(CX 3) fails to have the qualifying remark after the reference to
List $172". The Commission has not held in any cuse that a refer-

enc.e to a list price in and of itself is unJa\dul or deceptive. Con-
sistently, it has justified a proscription of the practice only where
evidence a,ppeared in the record that the advertised goods "usualJy
and customarily " were sold at prices lower than the claimed "List"
in trade areas in which the advertising was circulated. Indeed , the
complaint here is predicated on that principle and so alleges. In an
attempt to supply this proof , Commission counsel oirerecl the testi-
mony of the operator of a retail camera store in New York City who
in addition , 1S editor of a publication

, "

X Camera , which circulates
throughout the country. '1'hi8 'witness testified that he was in con-
stant touch with dealers not. only in Kew York Cit.y but " of the whole
country . Ilis sale testimony as to selling prices of this Bolex outfit

was to the effect that he had priced it at The Bronx Camera Exchange
in the latter half of 1960 and that he Ju,d telephoned Vilonghby
Camera Store between June and September of 1960. He priced the



J220 FEDERAL TRADE C011l\IISSION DECISIONS

Initial D('('i ioll 63 F.

cameras in no other camera store in New York City. l-Ie testified
think it lYas $124. , or something like tha( at \Villoughby's and

Owt :' believe it was being offered there (The Bronx Camera E.x-
change) fa!' about $120" (T!'. Pl'. 108- 110 , emphasis added). How-
ever , he testified also that Bolex products , in general , were supplied
only to :franchised dealers and that. they were subject to fair trade
law price restrictions. He identified the nHnllfactnrcl' s ,td\'errise-
ment in a. natiollaJmagazinc ofFcl'ing the Bolex Special as '; a 517:2
combination fa!' only $149. :30 " ('r. Pl'. nO- l15 , HX 6 (a) 1. ,Yhile
the Conl1nission s "\yitness very generalJy al)c1 indefinitely testified as

t.o the lmver prices and fixed the elates of his inquiries in parts 01
the latter half of 1960 and, with generosity: such a fixing of dates

could be regarded as reasonably close to the time that the adyertisr-
ments were placed (July 195D and December I(60): the sum total of
the pricing cited by him is connected ,,\"ith only byo stores in Kew
York City, aIle in the Bronx and one in :Jlanhattan. These two
isolated pricings : eyen "yithout. regard to the indefinit.e nwnner in
,,-.hich he testified about them, are 110t snfEcient (01' " sulJstantial
evidence ) to establish that the Bolex Special was '; usllalJy anel cus-
tomarily " sold for less than $149.50 in Xe,,, York City. On the other
lumd , his testimony and the Bolex Company s ac1ve-rtiscmcnt do shmy
that the offer was mnde up of a combination of elements '\"hich yel'E'

fa.ir traded to sell at the 8172 figure. Conseq!!entJy, there is nothing
deceptive about the stat.ement in the aclYertisement to the effect that
if the elements "vere bought separately: the list \Y(mld be 8172.

This does not, however, dispose completely of the representat.ions
in this advertisement. The advert.isement still represents that. if the
reader bought this combination from Peerless , he would sa YC $22.
off list price. This presents a question as to what is list price. Is
list price the $172 which is the aggreg lte of the list prices of all the.

individual elements (as to which I have ruled already is not a decep-
tion), or is list price the price a.t -which the manufacturer had made
up the combination fi8 a speciaJ' (Tr. PI'. 106- 107 , 118-119). B)'
the respondents : own evidence (the mnnllfacturer s advertising above

mentioned), it was the manufacturer ".,110 made I1P this package clenJ
to seD at the 8149.50 price. Bo1ex advertised it at 8149.50. Since
Bolex advertised it at $149. qua combination , the list price was
$14D.50 and nol $17:2. It may appear at first that this is an extremely
narrow vie v to tak( of the ach-el'tisement and of the circumstances.
I-Iowe,ver, ,dIen one anaJyzes the. entire situation : it is not so at n)1.

After , Peerless ac1yertiscd that there ,yon1c1 be 11 saving of S22.

if the plll'chnsl' canw to Peerless and bonght this combination for
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$149.50. III truth and in fact , howeyer , the Pllrchnser did not and
would not save S22. iJO by buying it at Peerless because (regardless
of the Commission witnes2 s testirnony of the lQ\yer price sales at

'Vil1onghby's and The Bronx Camera Exchnnge) the purchaser
eould get the combination nnY'iyhere ill Xew York and probably
anywhere in the rnited Sintes for the $1-19. , the price placed upon
jt by the manufacturer in making up the special. To this extent
the r.cl,-ertisemellt was deceptive.

The Reyere Advertisement

The complete Reyere ad, ertisemcnt (CX 6) was:

PEERLESS
FACTORY PCHCHASE

HEYEHE
Smm MOVIE CAlIEHA

BJL\:\D
:\EW!
WITH FF1,1, 
A CT() IATIC
Electric-Eye!

(J)i tl1re of camera)

ccniPAHAB1,E
LIST SRU. EiO!

CHECK THESE LUX FRY FEATCRES
. Self-Adjusting I1. S Coated Len::
. Automatic Back-Li/;ht. Compensation
. Parallax-Corrected Tri- Field Fincler
. In uffcient- Light Signal in Finder
. LmY-co.3t Spool Loading .:Iodf'lS6.

In somewhat different forrn , but subslfntlll11)" the same it i found
aJso in CX 7" The iSSlle w"ith respect to this advertisement is whether
in fact this Re\"ere camera was comparable to another Cfillel', listed
or sold at $89.50. There is no evidence whatsoever in the entire
record th,lt a camera eomparable to tbe camerfl fl(h-ertised sold any-
where at less than $89.50. On the contrary, there is nffrmative
evidence that the cOlnparable, in fact , the identical , camera did sell
at $89.50 ('11' p. 80). It appears from the testimony that the Re\'cre
e,nnenl was a specialty put out by the Reyere Company for sale to
the armed forces 1!nder the name i' Reyere. n The camera. itself W:1S

identical to n callera llnIlllfactured by the Revere Comprmy and
m:1.rket.ecl by it under the name 1" Yollen5ak " to be sold at. $8D. 50.
Peerless bought the entire surplus stock of the HCTcrc came.a and
old it at its own fl(h-el'tised price. All it did in the advertisement w:t-i

7S0-01S--UG--
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to say that the caIn era \vas compfirable to another camera (disclosed
at the hearing to be the Wol1ensak) listed at the higher price ('11'. pp.
79-81; 87-95). All testimony to this efIect was gi\'en by respondent
Ochshorn. Its reasonableness anel consistency 'ivith ((coIIIIon" busi-

ness practice was affrmed by the Commission s expert witness (Tr. pp.
121-122). It stands uncontradicted,

This advertisement was not deceptive. lVash , Inc. FTC Docket
No. 8201 , September 18 , 1962 161 F. C. 596) FTC Guides Against
Deceptive Pricing, October 2 , 1958 , Part Ill.

The Canon L-l Advertisement

The fol1O\Ying is a complete copy of the Canon L-
in the record (CX 8) :

ad as it appears

(pictuJ'P of earner:\!

BONUS TAG ITEM
BJPORTED

35mm
CANON L-

Fnst f:2 THC L(,l

:-.

Cplll TInngdi.nclcJ'.

Spl'cc1ti to 1/1000.
1\cw l lJi:;contim\('c1

Orig. List 370. ')O:
119

The charge with respect to this advcrtisement is t,, ofold-first , that
it \\-as deceptive in representing that the list price , that is to say, the
price at ,yhich the Canon L-l as a.dvertised customarily and usually

'\-

as sold in the Peerless tTflde nrea. , was $379. 50 and "-as being sold
by it at $119. , resulting ill 0. saving of $259. 55 to the purchaser;
and second , tha.L the camera offered for sale. '\ as not a.dually a. Canon
camera beCtlUSe the lens ,, hich came with it '\-as not a. Canon lens.
Thus we have a charge of price or sayings deception and a charge of
commodity deception.

In justice to Commission counsel , it should be noted that a ,, itness
from the Canon Camera. Company, whOTn he had hoped to call and
to whom he had directed a. subpoena , did not, appear at the bearing
because of his absence abroad. J"t is unlikely, ho,\-eve1', that this ,yit-
ness could have established more than "-as actnally admitted at the
hearing or that be could haye established that tbe price c.airn was de-
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cepLive. Certainly, as t.o the claimed deceptive nature of the price
claim \ in a city like Xe,,- York , iC in fact , the representation was false
the falsity could have been established by any number of expert
witnesses readily there available.

In the consideration of this advertisement, it is important to note
that although it advertised" Canon L-1 camera , it stated clearly and
conspicuously that the commodity being sold was equipped ,,-itll a
Fast f2 TIIC Lens . The testimony is that a THC lens is not a

Canon lens, is a. lens manufactured in England , and "-as not a part
of the original Canon camera in that Canon did not manufae-ure it.
it having been manufactured by a company known as "Tailor , Hops
Hnd Cook" (Tr. Pl'. 128- 129). But the uncontradicted testimony
also is that "Canon L- is a desigl.ultion placed by the Canon Com-
pany on the box 1"dthout the lens and that a feature. of that camera
as it is a. feature also of other advanced 01' sophisticaterl cameras , is

its fibility to ficcept and rece-iye lenses interchangeably, its compati-
bility for lenses manufactured not only by the manufacturer of the
camera box but by other manufacturers as iyell. 1 ,Vhile the testi-
mony is not particularly clear as to what the aggregate would be of
the list prices of the camera box IJlus the lens, plus the coupled

range finder , therc is no testimony in the record that. the camera
\yith the TflC lens and the range finder , as advertised

, ,,-

as usuaJly
and clistomal'iJy sold any\vhere else in the City of Ne\y York for
less than 8379. , the prlce advertised as the list (1'1' pp. 51- 59 j

127- 13:-1) .

There be. ing no c\- idence that a Canon L-1 camera cquipped with
the fQ THC lens rmcl the coupled range finder "-as soleI anywhere else
in :!e\V York for less than S;J7D. , and there being 110 substantial
evidence that the indiYldual components , if added up, ,yollid not list
at S3'7D. the charge as to deceptiye. pricing \Ylt.h respect to this

advertisement must be dismissed.
Xext we. ha.ve the question ,,-hether there was deception in 8.c1ver-

t.ising as a Canon camera a camera which \Vas not sold wiLh a Canon
lens. The uncontradicted testimony is to the effect thrlt the Canon
1.-1 is a designation given by the company to the hox vi'hieh "ill

accommodate various types of Jenses. The advertisement clearly dis-
closed that the C,"IO" L- 1 'yas being- offered ,, ith a THC Jell. That

1 In another conncction (1I;e 8tntecl l'enson for snpportinl! l1is requested Eig-11th Pl'O-
t'r1 Finding), COlImission ol1nspj cites CX 12, p. 2. , wJlicb is it two. thi)'cts page

o.dn.rtisement in the J1Hl.gazine Iol1erD PilotogT!lpll.;\. of an EXAKTA camera equipped
with a Carl Zei;:s lens. . \. Zeiss lell not an EX.\I\:TA. pl'Of1nct and an EXAKT.A
camera is not a Zei;; camel' fl. See also c1iscl1ssion. ilifra of tile PRAKTICA camera
which comes equipped with an IscO.Gottillgcn Westannr lens. page 1D of this decision.
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this is normal and llsnal is discussed elsewhere and in Footnote J
p. 15. An advertisement exploiting the Canon nanw , but not 'lefei'-
Ting to the fact that the camera was equipped with a TIlC Ien::
could be regarded as deceptive under the rule of Cha?'les of the Rit-;

v. FTO 143 F. Qd 676. lrOin veJ' , 1n yipw of the. affirmat.ive disclosure
that the camera contained n THC Jens, the feature of lens inter-
changeability, the 111colltradicted testimony of 0('118ho1'n and the
lack of evidence- that anyone was deceived : it is my ruJing that this
advertiscment was not deceptive.

Failure to Disclose Foreign Origin

It is now \yell known thnt we take oflcinl notice of the fact that
conSlUners and purcha2ers have prejudices against or preferences for

products or commodities manufactured or produced in particular
countries or areas of the ,vorld. ,Vhile we take offeia..l notice of the
fact that if a commodity or product is not marked to sho," foreign

orig-in , there ,,-jll be a presumption that. it is of domestic origin , the
fact that nn article, is 01' foreign origin , in find of itself , is not a
mark of ul1desirabiJity. It, has been observed frc(lucnUy that. per-
fumes from France , cameras from Germany (East or ,Vest), camern.
from Japan. cultured pearls from .Japan , ladies ' attire from Paris
china and dinnennlre fronl England , Germany or Italy, steel from
Sheffeld or Germany, tab1e',are from Denmark , and a Inyriacl of
other products from many foreign countries , all can be wanted and
songht after items. The fact rhnt they are "wanted and songht after
or the fact that a purchaser may have a pet hate or peeve, against
any particular country of origin are elements of jhe concept. that a
failure to disclose the country of origin is fl deceptive lJractice.
\Vhen there is a failure to di close, the purchaser may be deceived
and he 01' she has the right not to be deceived. 1-Ie or she has the
right. to lUJ01v 1vhether the article being Plll'Chnsecl is from the
country from which he or she hopes it is or whet.her the article
being offered is from a country the economy of which he or she
does not want to a id, This is the reason and background , in capsule
fonn for requiring c1iscJo llre and for the evolution and developmcnt
of oflcial notice with re pect thel'eto. TIlt merc fact that it may

:! The Comlljs ion haR giH' ll specific J1ubjic nDtice of its concept of official notice
Jlal!c(J 1l'alcl! Strap Co ., l!lc. Docket :\0. 7785. ::(nrc11 1.;' 1\Jf) (GO 1'. '1. C. 49()1, 1\'itl1
the gJ'eD.te t respect anlJ not intendjJJg to be pern'lRP . t1Ji" Examiner wOliJd go funlJeJ
an(1 Jw1l1 (lmt mlJ,Y JJOt bel'f!JJ e the Commission 1111" 1'\11('(1 it a matter for offcial
not;c( ) t11at perso!J;)j pJ'del'Cfll't'S anel rrrindices as to Cll) JI,tJ' ' of origin are an eH'
fact of life and do not l'!:(jl;!l'(' notice of intention to t,d;", oilcial !lotice. "-here llJ(
contl'ry is C'aiclerl . ;) rl' J1In(jr:Jt ShOl;)l1 he reqni!'ed to aJlege aJl(1 !1!oyc it ;)8 an affrmn-
tin; (h'leJlse ,, ithOLit )11'io:' Kiuning of intt'IJtion to t.iJie " ofJciuj not;ce Day;!'. .1(1
JJiI1j tratiYe Law Tl cat!;;e. 105S. SeC'ions 15, 0:' :lnll ),
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not be customary or usual in ihe advertising of cameras Hnd camera
necessaries to advert.ise conntry of origin , or the mere fact that it
is cnstomary and mmal not so to advertise the camera and camera
accessories does not justify disregarding the Federal Trade Commis-

sion s vie,,' , universal1y snpported by the conrts, that 11 failurc to
disclose country of origin is a deceptive practice (subject , of conrse
only to the slight qualification tllftif the iUlport.ecl elelnent within
fll article is of sHcll a minor or inconsequential nature as not to
materiaJJy constitute or contribute to the constituency or nmin func-
tion of the article , there. need bc no (lisclosure) Y

:Xor is it a- defense that a camera , paliiclllarJy an advanced camera
such as the Prakt.ica , which is the article invobTed in this charge , is

purchased only by sophist.icated nsers who are well informed of the
place of origin. This argnment does not meet the issue. A camera

cloes not come within the rule of In(!1ustrinZ Ernghwel'ing Associates
50 F. C. 300 at 315 , or TValthmn Preci8/on Instrument Co. FTC
Docket No. 0914, .Tuly 20 , 1962 , (Slip opinion , p. 9). An effort was
made to present evidence. to the effect that only advanced amateurs
and professionals \vould Pllrchase a Praktiea camera, but this was
not developed completely becanse of a frustrated attempt to intro-
duce testimony about the knowledge possessed by possible purchasers
('11'. p. 86). In any evellt , we know as a common fact of life 4 that
even expensive cameras are bought not only by sophisticated camera
fans , but are bought as well by the general populace. Only the
a.vailability of spending money stancls in the way of their universal
sale. ::Ioreover, they are part icnlarly of a gift nature and are bought
by doting spouses , parcnts , friends and sweethearts who , even if the
objects of their affections may be sophisticated, a.rc not themselves
informed as to place of origin. The Hearing Examiner shudders to
contemplate \vhat might happen to the economy of this country if
to cite only t".o striking examples , advanced eameras were sold only
to the experts and sophist.icates or yachts were sold on1y to trained
manners.

The Praktica camera involved in this proceeding, when viewed
from the front , \\"hich is the ilrst view \"hich anybody picking it up

\\'

ill have, has a 1 Y's inches by J, inch area of grayish Inetal both to
the left and to the right of a (l'wrlrangnhr c.enter plate set. into n
symmetric larger qnadrangular section , 1% inches by % of an inc.b.

P . to (,l1toms amI Owi!' relation to the lrl'Y, see Cun107.o, 1'11(' atur!' of the Judicial
Process, Tenth Printing, Yflle l111i'\f'l' ity l'ress, 19;:0 pp. 63-63 '; Finally, when the
50cial DeNls rlemanc1 one settlement rathpl' than 1lother, there are times when wp mt;st
hend s mmetl'Y. i:;nor8 histol' \' anll s:tnifice custDm in r)Ul'suit of otber nml large)' ('!l(h.
(1/;i(/. 651.

VcC((rtliU Y. 1l1dlp.:triul ('OlimiS8ioH , ID4 'Yi c. 1 J8, 215 X. . 824.
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On the metal plate there is emblazoned, black 011 gray, so thnt it is

the first thing which strikes the eye. the legend "Praktica F. X 3':
Although there is nmple room on the metal portions, one to each
side of this plate, to show that the Pl'aktica camera came from

R. Occupied Germany, this is not shown at either of these
places nor nny\yhere on the Jarge areas all oyer the (',Huem s face

ancl bilek. On the eontl'nry. it is shown only i11 smnl1 , etched printing,
without color distinction , OIl the npper rim of one of the knll1'Jc(l
metal knobs set into the top of the camern. The knob on which this
etching appears i:; at the left side and there are t\yO aclc1itionn1
knobs at the right side of the reflex vie,,-ing device. I htnce noted
already that the first thing at which one looks ,yhen picking np the
camera is the face of the camera : where there is no indica1 ion of
cOllntry of origin. This being a reflex Cfunenl : the next thing at
which one looks is the '''1ndow of the reflex device. To look nt t11i::
one does grasp the camel'n nnd look down nt its top, but aile s flttCll-
lion is nmy directed exclusively to the reflex device and not 10 the
barely discernible etching of country of origin on the rim of one

of the knobs.

As has been noteel elsewhere 111 this decision , some cameras accom-
modate interchangeable lenses. This Praktica camcra seems to be

of that type. It is equipped with nIl Isco- Gott1ngen 'Vesta11flr leJ1

c1earJy so mnrked on its face and aIm Inarked , fairl)' legibly. in white
011 ft black strip or band running around 1he lens at its side

, "

Ger-
many . (This 1S (Iuite interestin12 bceanse, nJthollgh hfln fl11

achnittedly " H. Occupied Germany" camera before us

, ,,'

e find

that the lens comes from Gottillgen , which is in 'Vest Gernwny.

The unqualified m:e of the ,yard "Germflny" could lead the rea on-
able persall to believe that the place of origin of the entirc camera
is 'Vest Germany. (That marking may not be c1ecep1jye as to the
lens alone : but no l'uling is made thereon because that is not 
issue in this case. ) The clear showing of the Gotting-en lens to-
gether with the probably acceptnbJe ShCnyjllg of "Germ llY , tend to
obscure fUl'ther the " H. Occupied Germany': origin of the
Praktica camera.

In view of 111e foregoing, I find , as did IIearing Exarninel' .J o.seph
Kaufman in Standaj' (l C(/men! 001'pol' cdio'l FTC Docket Ko. 8-:60
January 29, 1963 p. 12-:0 herein that the marking on the Pl'aktica
camera is an inadequate marking of country of origin flncl thus
deceptive. The SHIne llay be said of the box or package in ,yhich

the camera is sold. Xowhere on that box is it disclosed that the
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camera therein offered for sale comes from r. H. occupied Gel'-

manv. This likewise is deceptive.
T1;e main thrust of this ch,uge , as it has heen developed in the

evidence of record, is the advertising practices of Peerless. The
chnrge is that , in its adycrtising, PeerJe::s does not diselose country
of origin of articles offered for sale Hnd t11nt this failure to disclose

is a deceptive practice. (Paragraphi , part :2 of the Comp1aint
alleges

, "

The containers in which the cameras nre enclosed are Hot

marked to how the country of origin, nor is the fact that the

cameras are manufactured in that part of Germany occupied by the
R. disclosed in responl1ents ' advertisements offering said cam-

eras for sale.
The mere fact t11at an order lIas been entered 01' may be entered

against Standu)'l Came/a OOT'jOJ'otio-n the importer of the Prakhca
camera , is not (1ispositive of the decepti, e aclYerti:;ing by Peerle,

which is related to country of origin. It must not be overlooked

that, apart from its over- the-counter business in X ('WI York City,
reer1ess aggressively seeks and maintains a large mail- order bnsiness
and its advertising to procure this business goes to all parts of the

United States (CX 12 , CX 13 , CX 14). The Examiner is unable to
distinguish 'i\-hich of the l1rmy cameras flnc11enses advertised in the
cited exhibits come from Germany (East or ,Vest) 01' from tJapm1
or which are of domestic manllfactllre.

It lloes not appcilr to be the practice of the camera ret,liler
designate country of origin in their advertisements of cameras

offered for mnil orc1er snle. This does not make it right. (See

Footnote 3 , page 6 above. ) The purchaser of a camerll by mail
order, jf he or she is not sl1Hiciently informed or not suffciently
sophisticated to know the country of origin of a particular camera
may not k110W that the Prnktica 01' the Exakta comes from East
Germnn:y. Such a purchaser, despite deep-rooted prejudices and
preferences , could very ,yen be Jed to purchase this cnmera 'iyhich
had he or she known cnme from Soviet-ocC'upied Germ::l1Y, 01' even

Germany for that matter , would not have made the purcha e. Such

a person thus -would be deceivec1. A glance nt the aclvertisemenis in
evidence (CX 12 , 13 and H) shmys that Peerless finds no difficulty
in classifying the cameras offered as 35mm , reflex , miniature , movie

5 Ho many of )Ig (,0\11d: In the ilfl!' we finl1 Ui1J1e!' 1il;p Iil'nDda. Exab:ta. Kodak.
Bell &: HowelJ , Leica, CillJO)), Towel' irca. l' J\rublin, Konka, Saligor, Aire , Esa.

Alitronar :\!onoc!Jlul". :.liuoJln , l'rakticn. Edixn. OJ l1jJUf'. !):aJimar. Kpystonp, Elite
entIlCOll , Yashica. RikohfiE'x. .'liuox. Tan(1bel'g. An 1"omatic, Retina lal!j.'a, Robin.

Agfa Optima. Polaroid. B .' H- TDC, OJ.nJ1InJ. , Benn LigJ1Tomatic, Auto Tern. KouaBex.

:LeJso, I-Jt;OIJ, Argus fl!Ji, Rolleicol'd. Rolleitlex. Dejur , Reyere flI)(l Heiland (CX 12
13. 141
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etc. There would be no diffcllHy whatsoeyer in further classifying
or subc1nssifying these gronps into U. n. Germany, ,Yest Ger-

many: .Japan : America , ele. Its failure to make these disclosures
c.ollstitlltes a c1eceptin adn:rtising practice. As a matter of fllct,
because so many c.amcl'fI faddists havc distinct preferences (not
prejudices) for Japanese or German cnmeras, elisclosure, could be
profit oblo.

The Responsibility of Peerless OCh81101'l1 and Rosen

Such practices as lul.YC beell found deceptiye herein ,vere the prac-
tices of Peerless , and so Peerless properly may be subjected to a
Federal Trade Commission cease and desist order. Hosen appeal'

to have been ful1y responsible for the preparation , composition and
placing of an the advertisements , nnd , therefore , he properly is sub-
jcct to a Fede.ral Trade Commission restraining order (1'1' pp.
27--8). He is no longer employed by Peerless but is in the sales

organization of an importer of photographic merchandise (1'1'. p.

27). There is no e"idence that he does not JlOW participate in the

preparation of advertIsements nor that he win not do so in the

future. Consequently the fact that he is no longer a Peerless
employee is not reason for not entering an order against him.

Ochshol'll was concerned mainly, if not entirely, with purchasing
for Peerless. 1-Ie continues in the employ of Peerless in that SHme
capacity. ,Yhile there is some conclusory testimony that he " assisteel

in the formulation, direction and control or' the practices invoh-ec1

in this proceeding, the. bulk of the testimony in that connection is
equiyocal and inconcll.si"e (1'1' pp. 31- 3:2 , 33-50) and is not suff-
ciently definite or substantinl to justify making hirn persona11y sub-

ject to n Federa1 Trade Commission cease rmc1 desist order. lIe ,yi11
be subject to such an order in his capacity as an offcer or emp10yee

of Peer1ess.

Should an Order Be Entered Against Hasen and Peerless 

It is nrglled that eyen if unfair and dccppti\"e practices are estab-

lished (o.n(1 , as a1ready not eel. some ho. ye been): an order should not

issue becanse it. \you1dnot result in specific an(1 substmltinl benefit
to the pl1u1ic (a lack of public interest) and t11ftt the practices in-

ti u. we recall ilJat a long tille flgo ;Hly('rti ers eapitnliz"cl on Wl1Dt somp migl:t IH1ye

::;11'1r(j as cJetriJlenl-al fe,ltures of a commodity. Exnll11;e art'. '; The call(1,,- mint itI1

the 1101"."' aud tile ,atUUll carpet cle.1nel' that "JjC(1t ;15 it SWef'llS a it cienIls
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volved in this proceeding transpired prior to the time t.hat Peerless
was acquired by Berkey Photo , Inc. The nature of the advertising,
which appears to be a common practice in the camera and photo-
graphic snpply business (Tr. p. 23 and see also ex 12 , 13 find 14),
does , in the opinion of the Examiner, require the entry of a cease
and desist order. This advertising is not at all what might. be
characterized as t11e " soft selF:. Camera and photographic. supply
houses engage in a particularly aggrcssiye type of advertising, ,,-hieh
is about as subtle as a sledge hammer. \Vhile some of the practices
with which Pe.erless has been charged in this proc.eeding have not
been sustained by the evidence, tl1C practices wldeh have been found
deceptive should be stopped. An FTC restraining order is the remedy
provided by siatute and the objectives of the legislation "ill be
effectuated by the uti1ization of that remedy. ..t far as the transfer
of Peerless assets and stock from Grayson to Berkey Photo, Inc.

may be concerned , the Examiner does not regard it fiB t determining
factor in this paTticular case requiring t11e withholding of the entry
of an order. (As a. matter of fact, the decision as to ,yhether an
order OUg11t to be entered may more properly be the subject of the
Commission s discretion. 31(1s011 : Au. Jfagenheime1\ Docket Ko.

77iW , Feu. IDG;) 16:2 F. C. l;'l1,)l. ) XOI' is the Examiner of
the opillion that in this pnrt1cuJal' cns(', a suffcient case in defense

on tl1C part of Berkey hns been made. He is further of the opinion
that , if the. argument of transferral of ownership were accepted as
justificfI tion for wit hholc1ing the ol'c1er such an aceeptrmce ,,"ould
result in a. decision in aclvflnce that if, in a future proceeding, any

one of Berke:(s numerous subsidiaries and aff1iat.es ,yere fonnd to
have violated , an an-products , an-stores order against Berkey ought
to be entereel. The Examiner donbts that Berkey would care to 11ave

sneh an important issue decided pl'enwtlll'ely and upon the record
of this cnse.

In making my findings of fact Hnd conc1usions of la''' , I do not

repeat flny findings or cone1usions already made ,,,ith respect to
those charges wh-ich I have stated are not supported by ;nbst.flntjal
evidence. (RuJe. 52 F. CapitaZ Tray/sit 00. v. United Stales
97 F. Supp. 614 at 821). I 1mYe giYCl1 careful considerntion to nl1

the proposed findings and conclusions Sll bmitterl by counsel support.-
ing the complaint and by counsel for the respondents. They have
been ,ye11 prepared and shmy careful study of the n cord. :Many of

them aTe. snbstantial1y the same as finding'3 stated in the narrative
text above or ultimately to be mil de herein. To t11e extent that any
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propoeed finding or conclusion is not ncloptec1 , either directly or in
substance, the same has been rejected DecflUse of irrelevancy, immate-
riality, repehtjonsness , lark of snpport in the evidence 01' as contrary
to lRW or as lmnecessar . Allmot.ions , the granting 01 which would
be inconsistent \dtll anything herein contained. are hereby denied.
and alJ motions consistent with thi.s decision and any ru1ings herein
made , are hereby granted.

YVithont in any manner restricting. nnyt.hing heretofore nnl'atect
after careful consideration of the entire record, and to the extent

that unlawful practices fire concerned , I make the follmying ultimate

INDI:!\"CGS OF FACT

1. Respondent Peerless Cmnera Stores Corp. (hereafter "Peer-
less ) is a corporation organizecl , existing and doing- business nuder
and by virtue of the Jaws of the State of New York. At a1l times
involved in this proceeding, Sidney Hosen was one of its vice presi-
dents and he formulated , directed and controlled the advertising acts
and practices invohed herein.

2. The I ee.rless store is and was located at. 415 Lexington Avenue
ew York mv York , and Rosen is now employed in the sales orga-

nization of a camera importer not il1vol, ed herein.
3. Peerless is now, and for some time last past hilS heen , engaged

in t he advertising, oiIering for sale , sale fmd dist.ribution of Cnmel'flS

to the, public at retail.
4. Such advertising is waged in newspapers nnd photographic lnag-

flzines haTing wiele circulation in many, if lJot all. the states of t.he
T!nited States.

5. In the c.onrse and c.onduc.t of it.s business , Peerless now canses
find for some time last past has caused , its products , when sold , to
be shipped from its pince of business in the State of Xew York to
purchasers thereof Iocntcd in Ytuious other states of the United

States. Its annual business is nbont S7 OOO OOO and a substa.nt.ial
portiun thereof results frmn ;ldvertising snch as is iIl\Tolved in this
proceeding. It maintains , and at all times mentioned herein ht1-3
rl1aintained. a s11bstantial CO\11'se of tl't1le in commerce , as "commerce
is defined in the :Federal Tracle Commission Act.

G. It 1115 conducted a lTliil-ol'der bllsine s in cameras .. anel is anel
lIfts been eng:ngecl in ('ommericill intercourse with perSOllS "\vh() pnl'-
c.hftse Cl111Cl'ilS for cash ur on time and tmnsmit payments (for goods
IHlrehasec1) from their residences (Jntsicl( t.ile St 1te of New York to
the. respondent s place of bllsine s in the State of ?\cw )"ork.
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7. Peerless , in the conrse and eondltct of its business and for t.be
pnrpose of inducing the. sale of its cameras , has advertised in New
Yor1\ newspapers , as follows:

------

- SAVE $22.50 OFF LIST PRICE
BOLEX B. RSL 8mm OUTFIT

With New Bole:\ " Cornpumatie" Turret Camera!

14 9 aO I

YOU GET ALL THIS:

(pictllrc of 
camera)

. Lytar f1.9 N ol'mal Lens

. Yvar f2. 8 Telephoto

. Auto Exposure Control

. Brand Ncw! List Price 8172.

(When Purchased Separately)

8. The Bolex 8 mm :\lovie Outfit had been a88em bled as a "1\ an-
lLfacturer s Special" and as snch never sold for 8172 , as stated in the
advertisements. It carried a manufacturer s suggested list price of
8149. 50 which was the priee at whieh it aetually was sold by Peerless.
Thus the purchaser of t.his item a.t a price of 8149.50 did not save
$22. 50 off the list price , as Peerless stated in its advertisements.

9. Through the Hse of amounts in connection with the word and
terms "List" ilnd "Off List" , Peerless represented that said "List"
amonnts were the prices at \vhich the merchandise refel're.d to usually
and cllstomarily was sold at retail in its trade areas , or t.hat tbe amount.

OfT List" represented a saving to the purchaser from the price at
which said merchandise lls1.mlly and customarily was sold in said
lrilde areas.

10. The amount.s set out in connection with the word and ierm
List:\ were not the prices at ,vhich the merchandise. referred to

usually and customarily ,yas sold at retail in the Peerless trade areas
but were in excess of the price or prices at which it generally was

sold in said trade areas.

11. Purchasers of this commodity wonld not realize a saving of the
amount characterized as "Off List" becanse the commodity adver-
tised was not generally soJcl in the Peerless trade areas for a price
higher t.han the price at which Peerless advertised it for sale.

12. IJeer1ess regularly hns solicited interstate mail-order purchases
and has advertised for ;;aJe jn ne\Yspapers and 11ngazines circulat.ed
in many, if not al1 , the states of the United States cameras such as
the Praktica and the Exakta manufactured in East Germany, occu-
pied by the D. , and imported into tJ,e United States. It does
not disclose in such soliciting and advertising that such cameras are
in fact : made in fln(1 imported from lJ. R. occupied Germany.
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13. The marking on these cameras showing the country of origin
is small and indistinct fmd :is 80 pbc('(l t1wt it does not give or con-
stitute adequate. notice of the country of origin. The containerE: i)l

,,-

hieh they are enclosed are not. marked to 8hmv the country of
origin. 11o\\ever , these murldngs find :failures to mark have not
been ;;hO\nl in this proceeding as affecting allY mles in interstate
commerce,

1-:. . :\ substantial segment of the plll'chnE:ing public prefers mer-
chandise , incJuc1ing cameras , thnt is llwnnfflCtUl'ec1 in countries other
than those COllltries or territories occupied by the 1". 1\. O\-e1'

simiJal' nWl'chanc1ise mnllllfncturec1 in terriTOry occupied by the
eS.

15. The failure to c1i.ccJose in its soliciting and advertising that
cameras therein offered fol' sale hy mail order ill Interstflte commerce
arc importeel from and are mannJactul'ec1 in V. H. Occnpied Ger-
many is deceptin: and mislending because persons may be induced
by snell advertising to make pl1l'chnscs of such (' llneras ,dlPl1 they
,yollld not: have purchased them 11;1(1 they been informed oJ the
cmmtry of origin.

16. In tJJe course anel conduct of its lm jness. Peel'les. js antI has
been in snbslantial competition in commerce 1,vith other (,ol'pol'ations
firms flncl inc1ivic1ua13 engage(l in the sale and c1istl'ilmtion of
cameras.

From al1 of lyh1C11 flufl upon the "\v1101e record , I have llfHle the
follO"wing

COXCLT:SIOXS

A. The use by PeeJ'Jess of the afore8ni(1 false, misleading and
deceptin: stntements and representations as to " list pricp " and '; flV-
1ngs an(l its failure to disclose in 1ts a(tYprtising for maiJ orders
the ('ountry of origin from which L": R. Occnpied Germany cam-
eras offered by it ior sale are imported hwre had and nmy 1myc the
cap;lcity and tendency to induce members of i11e purchasing public
into the erroneous and mistaken beliefs tbat the representntions flr6
trne. or that the cameras which \\e1'e manufactured in an(l imported
from U. R.. Occupied Germany and offered for sale are imported
:from countries of exportation or are manufactured in conntries
against which the pl1rchnsers ha\"e no preju(licc. They, therefore.
ha,-e the capacity find tendency to induce members of t.he pl1rcl1fls1ng
public to make purchases by mail of sllbstantial numbers of canlerns
offered for sale by Peerless in conseqnence of such erroneom; nnd
mistaken beliefs. Sl1bstantifll trade in commerce has bpen and may
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be diverted unfairly thereby from competitors and substantial injury
has been and may be dOlle to competit.ion in eommerce.

B. Peerless Camera Stores Corp. and Sidney Rosen are responsible
for the acts anc1practices set forth in the "Findings of Fact" and in
these "Conclusions

C. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

D. This proceeding is in the interest of the public.
E. The activities of the respondents , as more particularly set forth

in the Findings of Fact, constitute unfair and deceptive acts or prac
tices in commerce in violation of the Federal Trade Commission Act.

F. The order hereinafter set forth is necessary and reasonable to
effectuate the purposes and policy of that Act.

In the drafting of the order to be entered herein, I have given

careful consideration to both the order submitted by counsel support-
ing the complaint and the draft of order submitted by counsel for

the respondents. The latter was submitted only in compliance with
my recp1est and with the express understanding that by so doing
they did not concecle in any manner that anything but a dismissal
was an appropriate disposition of this case. Because of my disposi-
tion of various of the charges set forth in the complaint , obviously,
much of what counsel supporting the complaint propose.s cannot be
accepted. Similarly, since the order submitted by counsel for the
respondents was submitted anII' as an indication of what they be-
lieved to be 1na ))-iTnaZ relief , fll;pl'opriate only in the event. tha t the
entire. decision went against them , I hftve not adopied the form sub-
mitted by them. evertheless , I have given careful consideration to
the ideas sought to be conveyed thereby. I haTe given consideration
as wen to respondents ' objections to Commission counse.l's proposed
order, as set forth in the reply brief.

I ha.ve been concerned also with whether the foreign origin pro-

scription should be limited to ' R. because the evidence (other
than that to be inferred from the miscellany of cameras offered in the

maga,zine. a.cvertisements) justifying the proscription involved only
17. n.. cameras. After giving this much thought, I have con-
cluded that the vice we seck to eradicate is the practice of not dis-
closing country of origin in advertising as opposed to the mere failure
to disclose that a particular camera, came from l-;. H. For this
reason , the remedial object.ives of the legislation -will best be served
by not limiting the order to U. R. cameras. Taylo/' v. United
Sterles 3 How. 187 at 210. F.T. C. Y. JI anclel fiJ'tlW1'8. Inr.. :158 V.
:185 at 382; Ilunte1' ilills OO1'p Y. 284 F. 2d 70 Oel't. den ' d
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366 U. S. 903. :Vipesl, lnd,,,tj'ies , 1no. Y. 278 F. 2d 337 Cert.
den 'd. 364 l:.S. 883. Also, I considcred at first the desirability of
including in Part 2 of the order an exception for over- the- counter
sales in ew Yark because of the insuffciency of proof, but I have
concluded that this is covered adequately by the "commerce ' limita-
tions contained in the introductory portion of the order.

It is my belief that , for the purpose of efIectuating the objectives
and intention of the legislation ,vith which we arc here concerned , it
is proper rmc1 necessary otherwise to tailor the order to the llmited

facts of this case and to enter the fol1owing

ORDJ-:

It ,is ordered That respondents Peerless Camera Stores Corp. , a
corporation , and its offcers , and Sidney Hosen as an individual , and
respondents: representati\' , ag-ents amI employees, directly or

through any corporate or other device , in connection with the ofi'er-
iug for sale : sale or distribution of merchandise in commerce, as
connIlerce :' is defined in the Federal Trade Commission Act, (10

forthwith cease and desist from:

1. Representing, directly or by implication , that:
(a) Any amount is the usual and customary price of

merchandise in respondents ' trade areR when it is in excess
of the generally prevailing price or prices at which said

merchandise is sold in said trade area.
(b) ..A..11Y saving is afforded in the purchase of merchan-

dise unless the price at which it is offered is lower than
the generally prevailing price or prices at which said mer-
chandise is sold in the trade area in which the representa-

tion is made.
2. Advertising for sale or selling by mail or other means of

communication cameras which arc in whole, or in substantia1

pari., manufactured in foreign countries without clearly and
conspicuously disclosing in such ac1yertising that the products
are mannfacturec1 in whole or in substantial part in the country

or countries of actual manufacture.
And 7:t is further O1'de?'ed That the complaint. in this proceeding

, and the same hereby is, dismissed , without prejudice, as to the
respondents Grayson-Robinson Stores , Inc.. Iaxwell H. Glnck

Stanley Hath, C. Louis 'Wood , Eugene F. Roth, Herbert Ochshorn

and Stanley Dorman.
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ORDER VACATIXG I1\ITIAL DEClSIOX AXD DIS:\IISSDW CO:-rPLAIN'

This case has been heard by the Commission upon the appeal of
respondents from the initial decision of the hearing examiner. The
Commission. while satisfied that it has jurisdiction of the practices
al1egecl in ti1e complaint to be in violation of law , has determined

that the evidence of record is insnffieicnt to prove the allegations of

the complaint. Accordingly:

It i,'; o' t'deTed That the initial decision of the hearing examiner be
nnd it l1ereby is , vaented.

It i8 furthei onleTed That the complaint be , anel it hereby is, (jjs-

missed for fnilllre of proof.

Ix THE i\IATTEH OF

:\IcCRORY COHPORATlO"

CONSEXT ORDER , ETC. , IX HEGARD TO THE ,\LLEGED nOL..\TIOX OF THE

rFDER.-\L TR. \DE CO::\I:.IISSIOX _-\CT

Docket C-C1S, COliplaint :VOL (i, j.96.3-J)cCisiOIl , SOl'. , 1963

Consellt order l'cql1h'jJlg fl Xew York Cit , operator of TlUmel'OUS stOl'CS under

the nalte ;; (;ulf :.1il1s Discount Department Stores" in various States , to
cease using tl!e word ;; :UiJ:, " in tl1e stores ' Dalte since it owned no mil 01'

faclor,\ 1mt bong-ht fJ'Jlll manufacturers and others the clothing and othe!'
J1C'rehanclise it offered for resale.

CO)fPL.

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the aut.hority vested in it by said Act, the Federal
Trade Commission : having reason to believe that 3IcCrory Corpora-
t.ion , a corporation , hereinafter referred to nB respondent , has violated
the provisions of said Act , and it appenl'ing to t.he Commission that
a proceeding by it in respect thereof "\vonld be in the public interest
hereby issues its complaint stating its charges in that respect as

follows:
PAR,\GRAPH I, Hesponc1cnt IC'Crol'Y Corporation is a cOTporation

organized : existing and doing business under an(1 by virtue of the
la,ys of the State of Dch"\val'c : with its prillcipnl offce anc1 place of

business located at 711 5th Avenue : Sew York 22, New' York,
AR. 2, Respondent is nOll- and for seyeral years last past has been

engaged in the operatioll , in I'fil'iol1s Srates of the -cnitcd States , of
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numerous department stores using " Gulf 1\1i115" as part of their
name.

Said stores are operated uncleI' the name of :; Glllf Thrills Discount
Department StOl'CS as a division of the l\IcCrory Corporation.

Through the said storcs respondent sells clothing and other merchan-
dise to the purchasing public.

PAR. 3. In the course and conduct of its business, respondent now
causes, and for some time last past lws caused , its said merchandise
to be shipped from its headquarters in New Yark and warehollses
in other states to its seyerul stores in various other states of the,

United States , for sale to the pnrchasing public. In such instances
shipments are made to respondent's stores in States other tha.n th!lt
in which snch shipments have originated , and respondent mnilltaills
and at all times mentioned herein has maintained , a substantial course
of trade in said merchandise , in commerce , as " commerce," is defined
in the Federal Trade Commission Act.

Respondent also causes advertisements and other promotjonal mate-
rial to be shippe,d from its place of business in the State of Kew York
to its stores in various other states and maintains II substantial com-
mercial intercollrse bet ween its headquarters in p'\v York and its
stm' es in other st:ltes. consisting of the tra1l3mission nd receipt of
numerOllS cOlTmercial documents , reports and information.

\IL 1. III the course and conduct of its business , as lioresaid
and for the purpose of indllcing the purchase of its merchan(hse
which has been shipped and recein d in commerce , as ;; commerce " is

defined in the Federal Trade Commission Act , respondent has u
the name '; Gu1f l\Iil1s : in adycrtisements of its merch lic1ise in 1le\YS-

papers having general circlllation in \' arions Stntes of the United
States.

PAR. 5. Through the u e of the \'iorcl ")Iills : as part of the

respondent' s trade name , respondent represents that it owns 01' oper-

ates a, mill or factory in \yhieb the clothing and other rnerchandise
sold by it are manufactured.

\R. 6. Said representation is faJse , Inisleac1ing and deceptive. 
truth and in fact , respondent does not m'ill or operate the mill or
factory in whieh the c10thing or ot.her lnel'chandisc sold by it is

mall1factl1red but buys from manufacturers and others for resale
to the purchasing public.

PAR. 7. There is a preference on the part of many members of Ole
purchasing public to buy merchandise , including cJothing, direct

from factories or mil1s : believing that by so doing lmyer prices and
other advantages thereby accrue to them. t fact of which the Com-

mission takes offcial notice.
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PAH. 8. In the conduct of its business, at all times mentioned

herein , respondent has been in substantial competition , in commerce
with corporations , firms and :individuals in the sale of clothing and
other merchandise of . the same general kind and nature as that sold
by respondent.

PAR. D. The use by respondent of the aforesaid false , misleading
and deceptive statements , representations , and practices has had , and
now has , the capacity and tendency to mislead members of the pur-
chasing public into t.he erroneous and mistaken belief that said state
ments and representations were, and are , true and into t11e purchase
of substantial quantities of respondent's products by reason of said
erroneOllS and mistaken belief.

PAR. 10. The aforesaid acts and practices of respondent, as herein
nlleged , were , and arc , all to the prejudice a.nd injury of the public
and of respondent's competitors and constituted , and no\\" constitute
nnfair methods of competition in commerce and unfair and deceptive
acts and p1'ucticcs in commerce in violation of Section 5 of the Fed-
eral Trade Commission Act.

DECISION -\XD ORDER

The Commission having heretoforc determined to issue its com-
plaint charging the respondent named in the caption hereof with
violation of the Federal Trade Commission Act , and the respondent
having been served \vith notice of said determination and with a
copy of the complaint the Commission intended to issue, together
with a proposed form of order; and

Thc respondent and counsel for the Commission having thereafter
executecl an agreement containing a consent order, an admission by
respondent of all the jurisdictional facts set forth in the complaint
to issue herein , a statement that the signing of said agreement is for
settlement purposes only a.nd docs not constitute a.n admission by
respondent that the law has been violated as set forth in such com-

plaint , and waivers and provisions as required by the Commission
rules; and
The Commission, having considered the agreement hereby accepts

same, issues its complf1int in the form contemplated by said agree-
ment , makes the following jurisdictional findings, and enters the
folJowing order:

1. Hesponc1ent , l\:IcCrory Corporation , is a corporation organized
existing and doing business under and by virtuE of the laws of the
State of DcJnware, with its principal offce and place of business

Joeated at 711 5th Avenue , in the City of ew York, State of
New York.

7 SO- Ol 6S--
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding
is in the public interest.

ORDER

It 'is oTdered That respondent J\lcCl'ory Corporation , n. corpora-
tion, and its offcers, and respondent's representatives, agents and

employees , directly or through any COl'J)ol'ate or other device, in
connection with the offering for sale, sale or distribution of clothing
or any other merchandise in commerce , as "commerce" is defined in
the Federal Trade Commission Act , do forthwith cease and desist
from using the word "1\li118" or any other word of similar import

or meaning in or as a part of responc1enfs corporaJe or trade llame
or representing in any other manner, that respondent is the mrul1-
facLurer of the clothing and the other mel'chanc1i :e 01c1 by it. unless

and until respondent owns and operates, or directJy and ahsolntely

controls, the manufacturing plant \",herein such clothing or other
merchandise is made.

It ,is further ordered That the respondent herein shall , within
sixty (60) days after service upon it of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with this order.

IN THE IATTER OF

STANDARD CAMERA CORPORATION E1 AL.

ORDER , OPU'-'- , ETC., IN HEGARD TO THE ALLEGED VlOLATlO OF TIn:
FEDERAL TRADE co r)nSSION ACT

Docket 8469. Compla.int, Feb. 19G2* Decision , X01'. , 1963

COMPLAIKT

Ordc1' yacating initial decision whieh amendec1 the complaint by substitution of
a word altering tbe original tbeory behind the complaint and was there-
fore beyond the power of the hearing examiner to authorize, and dismiss-

ing complaint charging importers of cameras manufactured in Soviet-occu-
pied Germany for distribution to retailers , with failng to disclose the
countJ' Y of origin of the cameras.

Pursuant to the provisions of the J, ederal Trade Commission Act,
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Standard Camera

Reported as amended by order of hearing examiner dated .Apr l 20, 1962.


