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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding
is in the public interest.

ORDER

It 'is oTdered That respondent J\lcCl'ory Corporation , n. corpora-
tion, and its offcers, and respondent's representatives, agents and

employees , directly or through any COl'J)ol'ate or other device, in
connection with the offering for sale, sale or distribution of clothing
or any other merchandise in commerce , as "commerce" is defined in
the Federal Trade Commission Act , do forthwith cease and desist
from using the word "1\li118" or any other word of similar import

or meaning in or as a part of responc1enfs corporaJe or trade llame
or representing in any other manner, that respondent is the mrul1-
facLurer of the clothing and the other mel'chanc1i :e 01c1 by it. unless

and until respondent owns and operates, or directJy and ahsolntely

controls, the manufacturing plant \",herein such clothing or other
merchandise is made.

It ,is further ordered That the respondent herein shall , within
sixty (60) days after service upon it of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with this order.

IN THE IATTER OF

STANDARD CAMERA CORPORATION E1 AL.

ORDER , OPU'-'- , ETC., IN HEGARD TO THE ALLEGED VlOLATlO OF TIn:
FEDERAL TRADE co r)nSSION ACT

Docket 8469. Compla.int, Feb. 19G2* Decision , X01'. , 1963

COMPLAIKT

Ordc1' yacating initial decision whieh amendec1 the complaint by substitution of
a word altering tbe original tbeory behind the complaint and was there-
fore beyond the power of the hearing examiner to authorize, and dismiss-

ing complaint charging importers of cameras manufactured in Soviet-occu-
pied Germany for distribution to retailers , with failng to disclose the
countJ' Y of origin of the cameras.

Pursuant to the provisions of the J, ederal Trade Commission Act,
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Standard Camera

Reported as amended by order of hearing examiner dated .Apr l 20, 1962.
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Corporation, a corporation, and Mark S. Lulinsky and J crome H.

Adler, individually and as offcers of said corporation , hereinafter
referred to as respondents , have violated the provisions of said Act
and it appearing to the Commission that a proceecHng by it in

respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Standard Camera Corporation is a. cor-
poration organized , existing and doing business under and by virtue
of the laws of the State of :New York , with its principal offce and
place of business located at 500 Fifth Avenue , New York, New York.

Respondents Mark S. Lulinsky and Jerome H. AdJer are individ-
uals and offcers of the corporate respondent. They formulate, direct
and control the acts and pJ.actkcs of the corporate respondent , in-
cluding the acts and practices hereinafter set forth. Their address

is the same as that of the corporate respondent.

PAR. 2. Respondents are nO\v , and for some time last past IUlve
been , engaged in the advertising, offering for sale , sale and distribu-
tion of cameras to retailers for sale to the public.

PAR. 3. In the course and conduct of their business , respondents
now cause, and for some time last past have caused , tIle)r said cam-
eras , when sold to be shipped from their place of business in the
State of New York to purchasers thereof located in various other
States of the United States and in the District of Columbia , and
maintain, and at all times mentioned herein have maintained, a
substantial course of trade in said products in commerce , as "com-
merce" is defined in the Federal Trade Commission Act.

PAR. 4. 'Then merchandise , :including cameras is offered for sale
to the purchasing public and such merchandise is not marked, or is

not adequately marked showing that it is of foreign origin , such

purchasing public understands and believes that such merchandise
is of domestic origin.

PAR. 5. Certain of the cameras sold by l'espondents are imported
into the United States from that part 01 Germany occnpied by the

R. Respondents have failed to so mark these sa.ic1 cameras

or the containers in which they are sold , as to adequately and cJearly
disclose the country of origin of said cameras.

PAR . 6. A substantial portion of the purchasing pnblic prefers
merchandise that is not manufactured in territory occupied by

, inc1uding the said cameras sold by the respondents.
PAR. 7. By the aforesaid practice , respondents place in the hands

of retailers a means and jnstrllmental1ty by and through which the
retailers may mislead the publjc as to the origin of said cameras.
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PAR. 8. In the conduct of their business. at all times mentioned
herein, respondents have been in substantial competition in com-
merce, '1'ith corporations , firms and individuals in the sale of cam-

erfts of t.he same kind and general nature as those sold by respondents.
PAR. D. The use by respol1tlents of the aforesaid prflctices has had

and now hns , the capacity and tendency to mislead members of the
purchasing public into the erroneous fmd mistaken belief that canl-
erRS ma.nufactured in territory occnpied by U. R. are of other

origin and into the purchase of sllustnl1tial numbers of said cameras
Ly reason of such erroneous a,nd mistakcn belief. 

':'

PAR. 10. The aforesaid practice , as herein alleged , was , and is all
to the prejudice and injury of the public and of respondents com-
petitors and constituted , and now constitlltes unfair flld deceptiye

nets Hnd practices and unfair met:l10ds of competition in yiolation of

Section 5(a) (1) of the Federal Trade Commission Act.

.11)'. Frede,rick Jllcl11CliU8 nnd JJj'. Charles J. Connolly: counsel sup-

porting the complaint.

!Caye, ScholeT, FieTman , Ilays HandleT by Jh. Sidney A.
Dhl1nond of ew York , for respondents.

IXrTv.L DECISIOX BY .JOSEPH ",V. IL\.L"F:.L\.X , 1-IE \.RIXG Exx:uDmn

JXXC\.RY 29 , 1963

The complaint herein charges failure to mark ;' ac1equately and
clearly" the country of origin (that part of Germany occupied by
the u. ) of cameras imported for resale in the United States-
in violation of Section 5 of the J, edel'al Trflc1e Commission Act
which relates generally to unlair trade pracLices and unfair methods
of competition. A main defense is tlult the specific country 01 origin
marking, GERMAKY USSR OCCUPIED, on the cameras was

according to stipulation herein , approved by the Bl1reau of Customs
as complying with the Tariff Act provision 19 D. C. 8130- , which
relates expressly to country of origin markings on 1m ports. The
present decision sustains the complaint, in general. It:is eXpl'e2 ,Jy

found that the Prllkt1ca camera offered as proof was and is not
marked "adequately and c.learly" to reveal country of origin. I-my-
ever, as to Prakt:ica , the other type of camera ofrered in proof , bear-
ing the smne specific ma.rking, this decision does not find the marking
insuffcient-due to larger lettering and other relevant consiclerations
-although it cloes find that the marking as stamped in sma1l1ctters
on the bottom of the box container is insuffcient.

. Reported as amended by order of hearing examiner dated April 20, 19G2.



STAXDARD CAMERA CORP. ET AL. 1241

1238 Initial Decision

A cease and desist order issues even though respondent corpora-
tion prior to issuance of the complaint herein ceased importing the
camera or reselling to consumers , and contracted them away to an-
other company, and even though the latter has consented to fl ccase
and desist order as to markings.

11owo1'er , the cease and desist order issued herein is not directed
against either of the individual respondents as such.

Pleadings and Procedures

The complaint herein alleges a preference for gOOlls not
tured in U. R. occupied territory, as fo11DWS:

manufac-

PARAGRAPH SIX: A substantial portion of the purchasing public prefers
merchandise that is not manufactured in territories occupied by "C. , in-

cluding the said cameras sold by the respondents.

By order of April 20 , 1962 , after pre-hearing confercnce , the hearing
examiner took "offcial or judicial notice of this allegation of the com-
plaint" with leave to respondcnts to prove tIle contrary of the allega-
tions, and leave to complaint counsel to introduce rebuttal evidence.
Respondents offered no such contrary proof, 1101' did complaint coun-
sel offer supporting evidence , so that the facts as to preference for
non-17. R. camera.s rest solely on the notice taken by this examiner.

In addition , the complaint was amended by said pre-hearing order
(and a separate order) to change one rforcl in Paragraph Xine , so as
1:0 allege that the markings 011 the cameras l1flVe the capacity to mis-
lead consumers into the belief that the cnmeras , although manufnc-
t.urer1 in territory occupied by the U. , are of "other:' origin

jnstea.d of " domestic" Ol'jgin, as pleaded in the complaint as
originally worded.

The compla.int also alleges , Purngraph Four , that when merchan-
dise, including cameras , is 11lmarked or inadequately marked to show
foreign origin , the consuming pubJic believes it to be of dome.stic
origin. Complaint counsel's motion to take offcial notice of this aJle-
gaLion was denied by the hearing examiner in the aforementioned

pre-hearing order of Aprij 20 , 1962 , as fo11mys:
ORDERED , that the said motion is denied , i.e., insofar as the allegations

apply to the cameras involver1 in this case, as identified in the stipulation of
facts and the cmnera exhibits , disclosing fairly complicated cameras definitely
not in the low TJrke bracket , and conspicuously marked with trade names indi-
cating a fOleign ol'j jn.

No proof was offered :in support of said al1egntion , and , of course

none in opposition thereto. Said A.l1egation accordingly is unproved
as rBlating to the cameras here , "hich , as the examiner also finds
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even disclose themselves as of Germa.n origin , by the German names
around the lens and in other ways. The amendrnent of Paragraph
Nine, above noted , so as to refer to misrepresentation that the cameras
are " other" origin instead of "domestic ' origin , evidences complaint
counsels' abandonment of the legal theory of the domestic origin
representation embodied in Paragraph Four. At the pre hearing
conference the examiner stated that he considered Paragraph Four
as "dead" (Tr. 65). Respondents seem to regard it that way (Tr.
235) .

The cameras are not identified in the complaint except as coming
from that part of Germany occupied by U. East Germany.

It was at the pre-hearing and the hearing proper that the cameras

were identified as of two kinds , the Praktica, and the Praktjna , al-

ready referred to. Prior to the hearing a formal motion to dismiss

was made on the ground of discontinuance of the alleged practices.
The examiner denied the motion , and respondents ' petition for review
was disallowed.

The hearing was held in New York City on October 1 , 1962 , ,md
October 2 , 1962. There were no consumer nor expert witnesses called
for either side.

At the close of the hearing the examiner dismissed the complaint
as against respondent Jerome H. Adler , who had been counsel for
respondent corporation in the conduct of its business , although he
withdrew at a fairly early period. A motion to dismiss as to respond-
ent J\Iark S. Lulinsky, the corporation s president , 'vas denied at the
hearing.

Leave was given to both sides to submit proposed findings and a
legal memorandum. There "-ere submissions of five pages from
complaint counsel , and 76 pages from respondents counsel.

Insuffciency of Mark GERMA:NY USSR OCCUPIED

The Praktica camera (CX 1) was and is mannfactured near Dres-
den , traditional1y a well-known center of good uunCl'as , now located
in that part of Germany occupied by the "G. H. Praktica is a 35-
millimeter single-lens reflex camera , ,,-hich is a fairly complicated
camera and of a: specific and unique nature , a1though there are a num-
ber of manufacturers mabng such a single-Jens reflex camera. The
35-millinlctcr single-lens rei1ex camETil Ol'iginated prior to ,\'orlc1

'Val' II in the Dresden area. of Germany. IImvever , since the end of
World 'Val' II such reflex cameras. comparable at least to Praktiea
have been manufactured in 'Vest Germany. Praktica retails in the
-enited States fo: about 875 , w.ithout accessories or additional knses.
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Praktica has a chrome or chrome-like metallic top, with plenty of
free space for markings on this metallie top. On this metallic top,
using part of the free spaee , are three horizontal moveable knobs , pre-
sumably of the same material as the top-two of them bearing num-
bers for camera adjustments , and one of them being merely the un-
numbered rewinding knob used in winding the fim.

The country of origin marking GERMANY USSR OCCUPIED
appears somewhere on this chrome-like ensemble if you can find it.
But it does not appear on any of the silvery free space of the top,
perhaps even stamped black to be readable by contrast. X or does it
appear on either of the tVirO numbered knobs , readings frOlll the num-
bering of which might disclose to the user any country of origin
marking if it were placed thereon.

Where does the marking GElr:IAXY USSR OCCUPIED
appear? After most careful scrutiny and repeated examination one
finds that it appears on the rewinding knob , and then merely on the
outer circular rim of t.he knob's flat top. The marking is simply cut
into the metal of this top, without any coloring being added. More-
over, the marking is in letters less than 11 high , going much less
than half way around the circIe of the rim.

This squeezed-in country-of-originlettering is for all practical
purposes si1ver on silver, evanescent if not invisible, and obscured
even by light. This is so on casual observation. It is also so on much
more than casual observation, so that even non-casual purchasers

can be deceived , despite respondents' contention to the contra.ry.
The hearing examiner has no hesitation whatever in holding that

by ordinary Federal Trade Commission standards this c1isc.osure of
foregin origin is and was inadequate , and that the specific marking in
question does not "adequately and clearly" disclose the country of
origin of Praktica.

It is true, as respondents point out, that there were 110 consumer
witnesses in this case. But the Commission , and the examiner , may
properly formulate conclusions on questioned markings predicated on
personal observation and an assessment of the probability of their
being seen by consumers Ivho are supposed to see them.* The exam-
iner rules as a mattcr of law that the specific country of origin mark-
ing as it appears on Praktica is inadequate by reason of its small
lettering, its position , and the otl1er considerations pointed out above.

':'

See ChaJ' lc. of Ritz Distributors Corporation v. 143 F. 2d 676 , 680 (eCA 2,
lD-H1 ZCIli-th RruliD Corporation v. 1"'1' 0. 14i! F. 2il 29, 31 (CCA 7 , 1944).
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Customs Approval lJncontrolling

However, respondents as their main point urge that the Federal
Trade Commission is foreclosed , or virtually foreclosed , from holding
the country of origin marking inadequate in this case , by reason of
the fact that this GERMANY USSR OCCUPIED nml'king was
approved, according to stipulation herein, by the United State,
Bureau of Customs as complying with the marking provision 01' the
TfLriff Act , 19 U. C. S 1304.

The cases are to the contrary of ,yhat respondents contend. Ii eUeT
il Son, Inc. v. F.T. 191 F. 2d 954 (CA 7 , 1951), quoted ,yith
approya! In the Jl a.tteT of Baldwin Bracelet COl'p. Federal Trade

Commissiou Docket No. 8316 , decided December 18 , 1962 (61 F.
13'i5J. The law is merely that as a matter of quasi-comity, and of

orderly government procedure, the Commission will consider with

respect such an approval by the Bureau of Customs , eyen though the
approval is not a jlldieial or semi- judicial determination. JlJattCi' of
Sandard Sewing Equipment COi'pomtion 51 F. C. 1012 (1955).

1foreover, the statute under ,..h1ch Cu tOl1S approves country of

origin markings is fairly narrowly worded , as contrasted with the
broad sweep of Section 5 of the Federal Trade Commission Act.

l,Vhat has been stated above , first 011 the insuffciency of the mark-
ing by Commission standards , and then on the non-binding effect of
Customs approval of the marking, may without more be suffcient to
dispose of this case , at least so far as the allegations as to deception
are concerned. Hmvever, in view of the extensive brief of respoll(l-
ents the matter will be pursued further. A further possibility of
deception will be pointed out , arising ant of all additional , ancl hl'ger
GERJL\J\Y marking on the Praktica. Toward the close of this dis-
cussion there win also be fonnel a JVote on Custom8 ApptOI)(l analyz-
ing the statutory language and direction thel'eundel' as well as the

cases. Part of the discussion , also , '1,111 be c1e1,oted to the c1efe,

discontinuance and lack of likelihood of reSllmptioll, as we.11 as n011-
liabilty of respondents individually.

Additional GER !ANY Marking fis!e"ding

Respondents emphatically a sert in their post-hearing law memo-

randum , that in tho e cases ,,-here the Commissioll ill the past lIas
refused to be bound by Bureau of Customs approval or action in COll-

nection with the country 01 origin markings, tl1e Commission 

refusal has been based on sonle element additional to or other than
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merely its disagreement ,,,ith the Bureau s approval or a particular
country or origin Inarking. For example, respondents point out

there WBre some additional marking or words tending to misrepre-

sent origin , or some other misleading feature. (See Note on Customs
Approva. inf'ra referring to these cases.

Even assuming that such an additional element is necessary, or
persuasive, there actually is such an additional element in this case.
The examiner notes that there is a further and additional ll!1l'king
on the Prak6ca , large and bold , white lettering on black background
eonsisting of the single word GER11ANY. This additional marking,
in the examiner s opinion , is reasonably a representat.ion that the
camera comes from ,Vest Germany, not East Germany-in ot.her
words, that it comes from the Germany recognized by the Unit.ed
States and would be so understood by a substantial segment of retail
purchasers. This additional white marking GER11ANY is cut into
the bottom of a black circular ring in front of the camera , the depth
of fieJd scale ring. The GER:\fANY on this ring can cesDy be seen
by tilting the camera about 25 , or just hand1ing it. The examiner

believes that even a curious shopper would be more likely to see this
additional GERl\IANY on the numbered or scaled circular ring than
the GERMANY USSR OCCUPIED on the othenvise blank "cwind-
ing knob. The examiner beJievcs that a shopper seeing the GER-
MANY, particularly a, non-sophiticated shopper , satisfied thereby
that he would be getting a German camera-Germans having a
known Jead in cameras-might thus be lulled into not looking any
further for a country of origin marking and thereby kept from see-
ing the tiny GERl\NY USSR OCCUPIED on the rewinding
knob.

loreoveT , a retailer overanxious to sell might deliberately tilt or
turn the camera so as to show the GERniANY marking, distracting
attention from the GER::IANY USSR OCCUPIED , and thus utilize
the instrumentality of deception placed in his hands by respondent
corporation.

There is nothing in this ease to show that the Bureau of Customs
gave any consideration to this separate GERl\IAKY marking nor, of
course , is there any evidence that. it was 011 t.he camera when the
GERMANY USSH OCCUPIED marking ,ms approved. J\ore-

, the TariiI Act , 19 U. C. 1304 , and orders issned thereunder
uncleI' which approval was given , See111 directed at one affrmative
country of oTigil1 marking, irrespective of any additional marking
or of any instrumentality of deception theory. (See Note on Customs
Approval infra.
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History of the Marking

In addition , respondents point to their past adherence to Custom
directions , when they used even a different GERMANY 'CSSR
OCCUPIED marking, giving them a compliance record which might
possibly bear on the claimed unreasonableness of the present Commis-
sion chal1cnge or of the actual issnance of a cease and desist order.
However, the pertinent facts are not in respondents ' favor.

Originally the Bureau of Customs did not require of importers the
present type of marking, cut into the metal or cameras , but was satis-
fied in the country of origin marking ,'\as stamped in ,vhite indelible
ink on the non-metal body of the camera. This is the ,,-ay GER-
MANY USSR OCCl.PIED originally appeared on the Praktiea , as
shown by RX 1 , to wit, on the black non-metal back of the camera.
1-1ow8vc1' , the Bureau of Customs itself decided thn.t it ,vas '''rong in
permitting this type of marking under the Tariff Act 19 D.
g 1304. It so stated in a memorandum dated December 1 , 1959 (RX
31), which declares that this type of marking
does not result in a marking which is as legible and conspicuous as l'equirerl
under section 1304 * * *

Interestingly enough , this former Praktica (RX 1) with the il1k-
stamped marking on the back also carried the additional marking
GERMANY prominently on the lower part of the depth of field
scale ring in front, much as the present Praktica carries it. In adc1i-

tion this iormer Praktica carried the mark GERj\IANY a second
time , to wit , very prominentJy right on the chrome-like flat top. Of
course , again there is no evidence as to whether the GERJ\IA
marking, either of them

, "'

as placed on tl1is formeT Praktjca before
or after clearance by Customs.

As to the De,v form of marking, the one 110W follow'ed by Praktica
the said memorandum of December HJ59 simply provides that
an acceptable foril of marking of the nalDe of the country of origin is by ileHns
of (liesinking or etching on a conspicuous metal snrface of the camera in a
legible :1111 conspicuous manner,

N ow what would be the most obvious "conspicuous metal surface
on which to place the country of origin wording ? It would be , 01

course, right on the flat chrome-like top, indeed , by adding to the
GER iA:\Y already there thc words l'SSH OCm7PIED- black on
silver. But apparently respondent corporation was _not interested in

such simplicit.y and snch obvious conspicuousness.
Even with other chrome- like metalJic surface avaiJabJe it chose, for

the required marking one of the unnumbered knobs on top of the
camera , the one least likely to invite attention to the marking. The
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GERMANY USSR OCCUPIED, as already pointed out, was

squeezed into the rim on top of the rewinding knob , appearing in
tiny Jetters, silver on silver. (As to that GERMANY which origi-
na11y appeared on the metal top proper of the camera , it is no longer
to be found on the present Praktica.

In the examiner s opinion this marking on the present Praktica was
merely pro forma conformance, at the best , with the literal wording
of the 1304, Tariff Act , and the Custom s memorandum of Decem-

ber 1 , 1959, and represents a wi11ingness on the part of respondent
corporation to 111ake the most minimum disclosure as to which
approval could be obtained from Custom s personnel interpreting the
same as app1ied to various types of cameras. It indicates a complete
disregard of the salutary and older provisions of the Federal Trade
Commission Act and the principles of fair dealings as between retail-
ers, as wall as between retailers and consmners , which underlie them.

lJ"nsophisticated Consumers

Respondents also argue that ultimate purchasers of Praktica are
sophisticated people who would cardu11y examine every mark and
word on the camera , including the GER rAKY VSSR OCCUPIED
mark in parHcular, and indeed would probably know in advance
from having read camera manuals or otherwise, that Prakt,ica comes
from the Dresden area and therefore from that part of Germany
occupied by the U. R. In support of their argument, respondents
state that Praktica is an expensive camera and that, as a 35-milIi-
meter single- lens reflex, it is a complieated on8 of a specific and
unique kind.

Actua11y, Praktica , with its retail price of about $75 , not including
accessories or additional lenses, is expensive only in a very Telative
sense and complicated only in a. les2 relative sense. On the one
hand , like all the single-lens cameras , it is not sold in drug stores or
the lisual department stores. On the other hand , it seems to be at the
beginning or lower end of 35-millimeter single- lens cameras , in price
and eyen in complexity. Its price of substantially less than $100

would give it a definite appeal to t.hat always large class of diJet-
tantes who , with little actual knmr1edge, dote on doing what the true
Javel's of a.rt a.re supposed to be doing, and to non-sophisticat.es who
simply l1wi c a little more money to spend than average persons.

faterial Preferenee for Non- R.. Cameras

As already stated , the hearing examiner, in his Order After Pre-
Conference , took offcial notice of Paragraph 6 of the complaint, with
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leave to respondents to submit evidence to the contrary (Rules

12 (c)), which they did not do. The notice taken by the examiner
indicates that there is a material preference among consumers for
cameras not ma,nufactured in territory occupied by the '

The taking of this notice seems particularly justified in respect to
Praktica. As already noted , this camera selling at $75 or so, is in
the lower level of these single-lens reflex cameras , and can be assllmed
to have a definite appeal to dilettantes and non-sophisticates , among
other consumers. Fmihcrmore, cameras comparable to Praktica arc
made in W'est Germany.

That there is a general prejudice in this country against goods

coming from the D. H. or territory dominated by it is beyond
doubt. Indeed in some substantial segment of our . JTIerican society
t.he prejudice, even apart from patriotic reasons , is very strong due to
the anti-religious regime controlling the U. R. In Standard SC1

q Equipment COl'pomtiol1 51 F. C. 1012 , 1024 (1955), this Com-
mission said in its opinion:
Further, n vast majorit . of people in tlJe United States ha,e a general prefel'-
enre for products made ill the L'nited States ovel' those made in the many
nations beJ1ind the it'on curtain.

That SHch a prejudice might not exist, or that it might be snp
pressed , among ultra-sophisticated camera users, intent only upon
getting what they regard as the best cameras , is quite true. But such
a prejudice does and must of necessity exist in a substantial segment
of purchasing consumers when non-ultra-sophisticates are we.ll rep-
resented among them.

Praktina

Respondent corporation also imported another 35-millimeter single-
lens reflex camera from the Dresden area of East Germany. This is
the Praktina , which very roughly has the same general appearance
as Praktica , although it is definitely a more advanced camera and has
additional features , including an electric motor. It sells at retail
without accesories or a.dditional lenses , from 5150 t.o $200 , depending
upon the lens.

Complaint counsel contends that the country of origin markings on
Praktina are inadequate in the same way as on Praktica. I-Iowever
there are differences to be considered:

First, Praktina is more expensive and more. comp1icated, thus
appealing more definitely or exclusively to sophisticated c'onsumel'S.
A 30-millimeter single- lens reflex camera comparable to Praktina is
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not made in 'Vest Germany, according to the evidence in this ease
presented by respondents.

Secondly, although GERMANY USSR OCCUPIED appears on
the rim of the rewinding knob , as in Praktica, the letters are much
hu' ger. This is bec.ause there is a considerably larger rim on which
the letters are placed. The letters are actually about 118 " high , and
thcy are well spread so that the marking occupies over half of the
circular rim. Thus , from whatever angle the knob is likely to be
viewed , at least a large part of the marking stands ont clearly, invit-
ing attention to the remainder.

Thirdly, the remaining half of the circular rim of the knob con-

ta.ins a. prominent blac.k arrow which, although designed to indicate
the direction in which to wind the knob, also serves to point effec-

tively to the marking GER\1ANY USSR OCCUPIED.
Fourthly, the knob containing GERMANY USSR OCCUPIED

is phlced on top of a separately moving knob, which is l111nbercd
and the use of which, therefore , clirec.tly calJs attention to GER-
MANY USSR OCCUPIED.

Fifthly, there is no additional mark of GERMAKY, standing by
itself, either on the circular numbered ring or anywhere else. Thus
there is no direct or explicit representation of a 'Vest German origin.

Accordingly, it is diffcult to hold that Praktina fails to disclose
country of origin. The pertinent facts as to Praktina are different
from those as to Praktica. Applied to Praktina , and Praktina alone
respondents' brief is persuasive.

However , the proof in this case is suffcient based only as to Prak-
tica. The complaint , as a.1ready noted , mentions only cameras gen-
erally.

The result reached here elilninutingPraktina. could possibly be
reached considering only the dii1el'ent size and degree of conspicu-
ousness of GER IAKY 17SSR OCCUPIED , i. , without consider-

ing the other differences noted above. One is can sed to wonder
whether the Customs offcials had only Praktina before them in
approving Praktica as weJl, although this is pure speculation.

The exoneration here of Praktina may seem awkward in result
inasmuch as both Praktina and Praktica are , according to the record
subject to a Commission consent order signed by another company,
which now handles the cameras instead of respondent corporation.
However, facts must be faced as they are. Heasonable enlorcement
may still possibly include identical new markings on both cameras.

Moreover, Praktina is not completely exonerated. It should be
noted that the attractive blue paper bm: in , 'hich Praktinn is packed
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(CX 2A), and presumably sold to the consumer , contains the Prak-
tina name prominently and elaborately printed on the top but con
tains no country of origin marking except tIlat on the outside bottom
of the box there Is stamped in small letters GERT\A Y USSR
OCCL;PIED.
In the heRring examiner s opinion , this marking all the l:Jraktinit

container does not "adequately and c1early disclose the country of
origin , and the allegation of Paragraph Five of the c01nplrint is to
this extent. proved. Although one \'\onld guess that a similar situa-
tion as to containers prcyaiJs in connection with the Praktica , there
Is no proof in the record of this.
As to consumer pl'cfe.rence it should be also noted that the exam-

iner still adheres to the offcif1J notice taken by him prior to the hear-
ing, i. , applying to Praktina as well as Pl'aktica , that a substantla1

segment of camera consnrners prefer cameras manufactured in coun-
tries not occupied by the U,

Discontinl1ance and Similar Defenses

Even if a violation of the Federal Trade Commission Act is defi-
nitely regarded as proved , respondents contend that the facts show
that public interest does not 'Yflrrant the issuance of a cease and
desist order. This is based mainly on the fact that respondent cor-
poration has signeel an agreement to sell an of the cameras in ques-

tion to another cornpany, that it is engaged in the liquidation of these
cameras by deliveries to this other company, and that this company
has signed a Commission cease and desist order pursuant to which the
cameras are nmv being marked. Hespondents admit that the COll-
tract provides ror the recapture by respondent corporation or cameras
not delivered by September 30 , 1964 , but contend t.hat the posslbi1ity
is remote.

Respondents claim not only that the corporation has given up this
business , but that it has done so because it was unprofitable , and not
because of Commission investigation of its camera, markings or the
issuance or the Commission compJaint.

Hespondents also seem to stress a lack of intcnt to violate or flout
the law , as ,ye1l as a general unlikelihood or the resumption of the
camera business. See iV. B. v. Express Publishing G07npany: 312

S. 426 , 435 (1941), and J1attel' oj TTan8oqTa?n OOJnpany, Inc.
C. Docket No. 7978 (September 19 , 1962) (61 F. C. 620j.

The salient facts may be summarized as follows:
R.esponclent corporation is a wholly owned subsidiary which was

set up by Standard Tobacco Company, Incorporated, a hrge organi-
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zation , which got into the East Germany camera business through
selling American tobacco to East Germany. Respondent corporation
eventually took over this camera business, and imported and sold

the Praktica and Praktina. It engaged a 1icensed customs broker
\,ho had handled such cameras before , to look after such markings
as might be required by the Bureau of Customs. The directions of
the Bureau of Customs as to markings were follO\vccl as heretofore
described, namely, by minimal compliance at least in respect to
Praktica.
The Commission s investigator began talks with respondent COl'pO-

ration s representatives in December 1960. In Iay 1961 the corpo-

ration ceased importing cameras from East Germany because, or
largely because , it was unprofitable , and contracted to sell its Prak-
tie a and Praktina cameras to another company, as stated above , sub-
ject to the right of recapture of cameras undisposed of by Septem-
ber 30 , 1964. Except for a few sales to fulfill orders on haml , the
corporation 11n8 made no deliveries of Praktica. and Praktina cam-
eras , other than to this company, since September 1961.

Commencing June 1061 respondent corporation began the process

of giving up its offces, including shO\y rooms , a camera vault , and
other facilities , anclletting go of its personnel. It actually gave up its
offces in :March 1962 , and now simply has offces of a. limited kind
with the parent corporation.

In December 1961 , npparently, respondent corporation was advised
by the Commission that a complaint might be filed against it. The
complaint herein was actual1y served about the end of February 1962.

On May 29 , 1962 , the company to which the corporation contracted
to sell the cameras signed a Commission consent. order under which
the Praktica and Praktina came.ra, along with others, aTc being

marked in accordance with clearance from the Commission s Com-
pliance Division.

The president of respondent corporation respondent Lu1insky, has

testified that as far as "the cameras" are concerned "we are out of
business" (Tr. 339). He -was asked

, "

Do you intend to resume the
camera business at any time 1r. Lu1insky ?" He answered

, "

None
in my life" (Tr. 145).

First of an , the examiner is not too much impressed by the fact
that the corporation, new in the business , entrusted the question of
Customs country of origin markings to a snpposed expert or qllasi-
expert as to Customs requirements. In the examiner s opinion; this
completely ignored the equal1y important question of complying with
tbe broader provision of the law enforced by thc Federal Trade
Commission.
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It is true that a business concern may possibly be forgiven Jar
believing that Customs appl'onll of country of origin marking is gen-
eral government approval. But such forgiveness Cflnnot extend
where , as here, the comp1iance secms to have been the ultra-minimum
required by the Customs memorandum pUI1)ort1ng to enforce the
Tariff Act, and ,vhe1'e it \"as c1early deficient , as found here : under
the Federal Trade Commission Act. Guthe issu8 : therefore , of pub-
lic interest in issuing an order, the examiner believes that there -was
mOTe or less flagrant disregard of the law , rather than innocent viola-
tion thereof. 1101'eove1', this seems to be absolutely clear if due weight
is given to the llse by respondent corporation of the additional mark-
ing GER.MANY.

Secondly, respondent corporation s al1egec1 abandonment of these
camera imports in :J:Iay 1961 , ,yhen it signed the contrnct ith the

other company, eame after the Commission initiatec1its investigation
in December 1960 , in other ,yords , after the hand of the Commission
vms already on its shoulder. The Commission in its (liscretion , and
in determining public interest , may issue II cease and desist order
although the acts complained of are abandoned after it starts inves-
tigation , or even before. Spencer G'ifts , Inc. v. 302 F. 2d 267

(CA 3 , 1962). Gimbel Brothers, Inc. C. Docket No. 7834 (Octo-
ber 17 , 1962) (61 F. C. 1051 , 1066j. "forcove!' , respondent corpo-
ration did not actually move over inio the parent company s offces

until a month after the complaint herein "-as issued, and three
months after it was advised that a complaint might issue. The fact
that the record shows that the business in these cameras was c1iscon-
tinued because it was unprofitable does not necessarily mean that the
decision to discontinue might not also ha YC been at least partially
predicated on other factors , such as diffculties with the Commission
over markings.

Thirdly, apart from the recapture clause in the contract there are
possibilities that the corporation will again be immersed in the cmn-
era business. Under the contract the purchasing company "guaran-
teed" a payment of 8500 000 for the cameras , a111 delivered notes of
$15 000 each aggregating that amount : payable monthly: "dth the
entire unpaid amount clue on any default. Thus, on fl default re-

spondent corporation would presumably be in a position to take
judgment and perhaps eyen have to take over the company s busines
including tlle cameras and the selling orga.nization , to effectuate its
judgment. This provision as to the notes came out quite incidenta11y
in some testimony (1'1'. 146-8). Only excerpts of the contracts are in
evidence. Respondent.s ' counsel did not produce the contract. and
seemed most reluctant about having it in evidence (1'1' 103- 105).
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Fourthly, it is altogether possible that D. n. credits for tobacco

sales may st.ill figure in some future deal whereby respondent corpo-
ration win import East German cameras-oven if it does not itself
distribute them , requiring setting up it new organization , an obstacle
to resumption stressed by respondents. Or it might import other
East German articles.

:Fifth1y, and most important , is the recapture clanse in the contract
(eX 4). If by September 30 , 1964 , the buyer has not tltken deli very
of all the merchandise it has the option of immediately accepting the
balance or of paying "an aggregate principal amount equal to twe1ve
and one-half percent (12%%) of such remainder of such Praktica-
Praktina open account indebtedness" and relinquishing the undeliv-

ered merchandise to respondent corporation.
As already stated , respondents admit that there is thus a possibility

that respondent corporation may recapture a. portion of these cam-
eras , a1though they contend that the possibility is slight. However
it is not to the public interest that. the Commission should gamble on
this possibility, one way or the other. ;,loreovel'. there is nothing to
prevent the respondent corporation and the buyer from modifying
the agreement to provide for further recapture rights , say, in lieu of
default procedures if a monthly note is not paid.

After all , the respondent corporation is still a corporation and is
stiJl admittedly active , at least on the limited basis of liquidating the
cameras through the other company. The very fact that respondent
corporation opposes the cease and desist order so vigorously argues

against regarding the corporation merely as dormant, as against
which the issuance of a cease and desist order would not be indicated.
Respondent corporation doth protest too much. :Moreover, the

strong position it takes as a matter of law against the controlling
effect of Commission determination over Bureau approval , in respect
Lo country of origin marking, is another reason for issuing a cease

and desist order herein , if only for the educational effect on respond
ent and importers gencrally. See Spencel' Gifls : Inc. v. 

supra.
Individual Respondents

Respondent J\lark S. Lulinsky was , and is , an offcer of respondent
corporation , and w'jthout doubt has in general controlled its acts tWc1

practices , subject , of course , to tlle desires of the parent corporation
of w11.1ch he has a1so been an offcer.

IIowever , despite general control and direction by him : the record
is clear that he t.ul'ned over the matter of Customs markings to the
employee brought in by him who knew Customs marking practices
in regard to cameras manufactured in 1 . occnpjed territory.

jSO O:lS 6U-
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:Moreover , this is not a case very much like that of the one-man
corporation , as generally understood , in which one man owns all the
stock , is the offcer in control , has fe"," employees, if any, and in gel1-
el'allangl1age is the corporation.

FurthcrmOl' , t1181'8 are 110 special circumstances 'Yflrranting the
necessity for all order herein directed against this officer in his inc1i-

vidual capacity, as distinguished from his offcial capacit.y.
True, as the examiner notes :\11'. Luljnsky s directions to the

employee or employees brought in to take care of markings seem to
have been limited to Customs instructions (Tr. 252), without any
reference to Federal Trade Commission requirements. I-Imvever, this
blind spot is l110re excusable in respect to the offcer of the corpora-
tion than the corporation itself.

As to respondent .Jerome H. Adler also named indiviclual1yin the
complaint a. motion to dismiss was granted to-ward the close 01 the
hearing. :J1r. Adler ,yas general counsel and vice president of
respondent corporation , but resigned on Dcccmber22, 1000. The

-facts were developed exhaustivel y by his conn8e1 , and there is no 8,"i-
dence that he had anything to do ,vith the markings invo1vec1 in this
proceeding, nor even enough to justify his lwving been named indi-
vidually in the complaint herein.

N ate on Customs Approval

The Tariff \.ct 19 D. C. 91304 , quoted belmv , provides for a conn-
try of origin marking in a :: con8p1cuous place" nncl also provides that
the Secretary of the Treasury shall have po\Ver to make, regulations

described therein in connection \Vith such markings.
Pursuant thereto there ,vas issued a regulation stressing that the

marking be "Jegible and conspicuous" (19 CFR !? 1l.8(d)).
There have also been issued so-calleel Treasury Decisions, pub-

1ished in the Federal llegister , relating to the wording of markings
on German products so as to comply with!? 1304. In 1946, for
instance , it was directed that all parts of the German area (except
East Prussia and a Polish-administered area) might be designated in
the marking as Germany (T.D. 51527). In 1953 , it was directed that
the marking for Soviet Zone products should read "Germany Soviet

Occupied" , or " R." substituted for "Soviet" (T.D. 53281(3)).
The same thing was directed iu J960 (T.D. 55104).

As we have already seen , respondents , with Custom approval , orig-

inally stamped their cameras , in white ink on the non meta1Jic back

with the GER:VIANY USSR OCCL"PIED.
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However, there is a memorandum , daled December 1 , 19,59 (RX
31), signed by the Acting Commissioner of Customs , and IMrtialJy
quoted above , which reads more funy as follows:
mincl mnrking hr c1iesillking' on other rhan a metal sllrface of an importecl
camerfJ does net l'ef3ult ill a marking wllkh is :18 legilJle nnc! conspicuous as is
l':ql1il'ecl under .c:ection 130-1 of the Tariff Act of 1930, as amencled , and is not
acceptable.

Eilecti\-c immediatcly a.: to entries 1'01' cons11llption , and \val'ehouse , an accept-
nute form of marki1lg' of the llame of rhe connt1';\ of origin is OJ mcnus of die-
sinkin(J or etehing 011 a ('()II,"pifII(J/l8 i)r!ul 8111"/ace of the callera in a legible (llIrl
C'1I8j)iclwlI8 1nU'lIlCI'

Please notify import.ers cOllcernec1 immediately.

.Respondents refer to this Incmorandum as a "mandate. Obvi-
ousJy, it is not a regulation like 19 CFR 11.8 (d) referred to above.
So far as appears herein 01' the examiner knm'ls , it is not a Treasury
Decision nor published in the Federal R.egister.

The testimony in this case is that upon the receipt of a copy of this
InenlOranc111m re ponc1ent changeel its marking procedure so that
GERIIANY FSSR OCCUPIED ',"s cut inlo the lop of the metal
rewinding knob , as appears in the cameras in evidence , and the result
'''as appron cl by Customs. as aJreac1y noted in this decision. The
proceclure "' as described by 1\11'. L1l1iusky: the president of respondent
corporation , as follm\"s (Tl' :125) 

',"hen goorl.o: !11'iws . the Cust.oms Honse gi\"es not;ce that the goods ha\"e to be
al'ked vropel'l:. . lYe mark the guor1 according to what the Customs Honse

has told ns. TI1E'11 they sene! an insvectol' \1')10 examines the goods that have
beell marked and if he finds that t!ley fire roneet gi\' CS a report to the Customs
HOll.se fwd wc get tIle 1"C1el1:3e. It' s only after that time that ,ye are j)ermitted
to distribute the 1200(15.

lIe added that this '1'as the procedure 101lowed as to the cameras here
in question.

1\11'. Lulinsky s testimony is the evidence as to the nature of the

determination process constituting the approvaJ by Custorns ,vhich is
claimed by respondents to be binding on this Commission. In other
,vords , Customs told them that the marking should be on the metal
they put the marking on the metal , and the inspeetor so reported t.o
his superior in Customs. So far as the evidence in this case shmvs
with any clarity the inspector : or other Customs offcial , Inay have
seen the larger marking on the Praktina , not the smaller one on the
Praktica.. JIoreover : there is nothing in this record to show ihnt the
aclc1itional marking GEn L\. Y '1'as considered by the Customs off-
cials nor that it "as on the cameras "hen they inspected them.
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Complaint counsel herein has stipulated (CX 3) that the markings
herein "were made pursuant to prior consultation 'with oiIcials of
the United States Bureau of Customs and according to their direc-
tions" (par. 9), that they were "approved by the 1 nited States

Bureau of Customs" (par. 11), and are "in accordance with 19 D.
1304" (par. 12). However , the stipulation seems to be limited to

the specific marking GER1\fAXY USSR OCCUPIED, the only

marbng actnally mentioned in the stipulation (par. 8) to wit , as

follows:
8. An of t11e 35-milirnetel' single-lens reflex cameras imported by respondent

Standard Camera Corporation ha.e been marked as follows: "GER11A
rSSH OCCUPIED." This does Dot blind counsel in support of the complaint
in the event contrary information is developed under cross-examinaHon.

The Tariff Act, 19 V. C. S 1301(a), provides that every article of foreign
origin " ,;, * imported into the "Cnited States shall be marked in a conspicuous
place flS kgibly, indelibly, and permanently as the nRture of the article * " * wil
l1ermit in such manner as to indicate to an ultimate purdlascr in the L"nited
States the English Ilame of the countQ' of origin of the article. The Secretan"

of the 'Treasury may by regulations-
(.) Determine the character of words and phrases or abbre,iations thereof

which sha11 be acceptable as indicating the country of origin and prescribe any

reasonable method of marking, whether it be printing, stencilng, stamping,
branding, labeling, 01' by any other reasonable method in a conspicuous place
on the article (or container) ,vhere the marking shall appear;
(2) Require the addition of any other words or symbols which may be appro-
priate to prevent ueception or mistake as to the origin of the article or as to the
origin of any other article with which such imported article is usually com-
bined subsequent to importation but before delivery to an ultimate purchaser;

and
(3) Authorizing the exception of any article from the requirements of mark-
ing if-

Section 1304(b) appJies to the marking of containers , but it wil
be noted that by its express wording, marking of containers is pre-
scribed only when the article itse1f need not be marked 1:.

(b) '''heliever an article is excepted uncler subdivision (3) of subsection (a) of
this !"ection from the requirements of marking, the immediate container , if any,
of such article , *' * shall be marked in such manner as to indicate to an ult.
male purclmsel' in the Vnited States the English name of the country of origin

of such article, subject to all provisions of this section * * *

19 L. C. 1304 seems to impose a narrOlyer standard t.han mark-

ings which " adequate.ly and clearly :' disclose the country of origin as
al1eged in the complaint herein , or which can be used by a retailer as
an "instrumenta1ity " of deception , as a11eged in the complaint.

First of all 1304 seems to be preoccupied with the existence of
just one adequate marking, irrespective of other perhaps confusing,
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if not contradictory, markings. S 1304 provides that the article
shall be marked * * * to indicate * * * country of origin * * *" 

provides that the Secretary of the Treasury may determine the "char-
. acter" of acceptable words to indicate country of origin, and that he
may require the "addition of any other words" (subtraction is not
mentioned) "to prevent deception or mistake as to the origin of the
article." Moreover, there is nothing in this Section to indicate any
deference to the Commission "instrumentality" theory, the require-
ment stated therein being merely to " indicate to an ultimate pur-
chaser , which is a far cry from the truly broad language of Section
5 of the Federal Trade Commission Act sweepingJy referring to
unfair trade practices and unfair methods of competition.

Secondly, there is no requirement in the Section that the wording
or marking on the artic.e will be as clear and adeqv-ate as the nature
of the article wiJJ permit" , but merely that the article wi1 be marked
in a conspicuous place as legibly, indelibly, and permanently as the

nature of the article or container will permit." However, it would
seem that this Commission , in :its wide d:iscretion may determine that
the size of the lettering should be suffciently large and conspicuous
reasonably, "as the nature of the article ,,,ill permit", and that it is
under a duty to determine here that lettering should not he shunted
to a limited space on a little knob.

Possibly corroborative of this interpl'ctation of S 1304 as somewhat

narrow in scope , is the regulation issued thereunder referred to above
to wit, 19 CFR 11.8 (d), stressing that the markings be " legible and
conspicuous" and emphasizing "permanency.

Finally, as noted above , there is nothing in 1304 prescribing
markings on containers of articles unless the articles themselves are
exempt from markings-a limitation \\'hieh , of course , does not exist
under the Federal Trade Commission Act.

Heller 

&, 

Son, Inc. Y. 191 F. 2d 954 (CA 7, 1951)" is a case
in point on the general principle that this Commission is not bound
by Bureau of Customs approval of country of origin markings.

There the argument was made that Congress , by enacting the mark-
ing prOViSlOl1 of 91304 " ,vithell'ew regulatory jurisdiction oveT this
subject from the CommissIon" (p. 956). The opinion states that an
examination of the Tariff Act
discloses no lfJng:unge expl'es::ing an intention on the part of Congress to repeal

5 of the Fedcral Trade Commission Act , or to diminish the authority or the
power of the Commission to prevent deceptive trade practices * '" ,

Accordingly, the Commission s order to cease and desist was upheld.

. This Cil e is quoted with approval in a. recent Commission case. In the Matter DJ

Baldwin Bracelet Corp. C. Docket No. 8316 (December 18, 1962) (61 F. C. 1345).
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The opinion in Heller also statcs that Congress in enacting 1304
was concerned solely with the extent to ,,-hieh the Treasury Depart-

ment , incidentally to its collection of customs duties , should regulate
the labeling of imported goods. " (I'. 95i. ) Respondents here attempt
to impair the soundness of Hella (as ,yell as StandaTd Sewing,
infra), by referring to S. y. Jler8A'Y. 361 U. S. 431 (1960) which in
effect refers to 1304 as being for " the protection of the ultimate

consumer in the United States" (I'. 440), and " the protection of the

pubEc from deceit" (1'. 440).
I-Iowcver, the exmniner here holds that this public purpose of

8 1304 is quite elear and could not haye been lost on the Comt of
Appeals in H elleT. The Section expressly refers to a marking "
such manner as to indicate to an ultimate purchaser in the L"nitec1
States" the country of origin. The opinion in Ii elle1' merely inch-
cates that , in respect to 1304 and its undoubted interest in the n1ti-
mate purchaser , Treasury should regul ltc the labeling of imported
goods "incidentally to its collection of cnstoms duties.

In the matter of StandaTd Sewing Eq1dznnent COTpomtion, 51

C. 1012 (1955) ,the facts are suffciently close to the facts in the
present case. There the. importer had marked its sewing machines
J\Iade in Occupied Jajan" or "Japan :' but in letters so tiny an(1

otherwise not readily seen (as testified to , there, by consumer wit-
nesses) that the markings wore held by the Commission to 1e
deceptive.

Respondents here point out that there ,yere also other m:lrkings on
the seITing mnchineB, in t11Ut case : indicnting an -eLtlnericfUl origin
such as conspicuous metal labels on the motors reading " :Jla(le in the

" and conspicuous use of a trademark suggesting manufactllre
in the Uj1itcd States. Hmycycr, in the opinion of this examineL
these additiona.l markings hayc a compfH'able counterpart in the !1(ldi-
tional GER:MA Y marldng in the present case.

In Sta.ndard Sewing Equipment. too , t11e Bureau of Customs hnc1

approved the specific markings , to wit Iade in .Tapan , or Japan.
The Commission in its opinion held that it was not bound by thi
approval by Cnstoms, although also holding that the approval ,yas

entitled to weight in considering the adeqnacy of the markings.
Respondents here challenge Strmdal'd SMo/ng Eq'LtipTlwnt on the

ground that the Commis ion opinion -was signed by only two mem-
bers of tl1c Commission. A third member concnrred in the result bnt
protested the action of the Commission , contrary to Customs , as being
unfair to bnsine , ,,"hich should not be compelled to shop a.ronnc1 the
government to find ont what is a proper mnTking. Two other 11em-
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bel's dissented on the suffciency of the evidence to prove misbranding,
their opinion being mostly a revaluation of the consumcr testimony,
but also holding that Customs app oval of a country of origin mark-
ing is entitled to much weight. It wil be noted that an three opin-
ions in the case agree tl1at an opinion by Customs is cntit1ed to some
weight, or measure of respect.

The hearing examiner holds as rol1ows:
First, there is no rule or law prohibiting the Federal Trade Com-

mission from arriving at a different conclusion on a matter , assuming
that there is an identical question upon which both it and another
government agency such as the Bureau of Customs may have juris
diction. At the most , only a principle of comity is involved , pursu-
ant to which the C011mission in its wise discretion may elect not to
announce a conclusion different from that of a more or less cOOl'di-

nate agency. The principle of comity is not too easily invoked in . the

present case since the Federal Trade C0l11l11.ission is preeminently fin
agency dealing in unfair trade practices , even to an extent greater
unrortunately perhaps, than monopoly practices , its other great area
or activity. The Bureau or Customs , more basica11y the Secretary or
the Treasury, obviously has an area of activity of which unfair trade
practices , as exhibited in inadequate country of origin Inarkings , arc
a 8ma11 part , but only a very sman part.

Secondly, the approvaJ here by the Bureau of Customs does not
even represent a. semi-judicial determination , such as a Federal Trade
Commission cletermination ful1y circumscribed by the Administra6ve
Procedure Act. Customs approval represents only an ad hoc clear-
ance by inspectors or other personnel , ancl this is definitely true on
the facts shown in this case. Certainly the Commission cannot per-
mit itself , in the n3.ne of comity, to be bound by every clearance or
approval which may have been wangled out of Bureau subordjna.tes
jn the hurly-burly of an products coming into the- United States
requiring counti'y of origin identification.

Thirdly, the hearing examiner grants that nc1equate consideration

and respect should be paid to the approv,t1 or the BUTeau or Customs
and to the need of importers for consistent determinations from dif-
ferent agencjes. However, the actual facts of approval herein hardly
compel the rubber-stamping or the approval by Cnstoms but defi-
nitely indicate contrary action. Even if the approval by Customs is
to be regarded in the nature of evidence , fH: respondents contend , it
need not control in the absence of other evidence , as they also con-

tend , since the Commission under all tlle circumstances may deem it
insuffcient in weight or :for other legal reasons : or may counter it
with its own expertise regarded as equivalent evidence.
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Fourthly, it is hardly clear on this record, and as to this respond-

ents YOlllc1 seem to have the burden of proof , that the Bureau of Cus-
toms had the same qucstion before it as the Commission does now.
There is no proof as to "what cameras the Customs inspector had
before him in clearing the marking, both the Praktica and Prak
tina cameras or just the Praktina. Furthermore , the BureRn seems
to have passed solely on the adequacy of the marking GER\IA:"Y
l:SSR OCC'CPIED without considering the larger and separate
GER)IA:SY marking. This would be consistent with a c1eamnce
given by a subordinate as to conformit.y with a Customs memonll-
dum pursuant to statut.e-or ",lith the absence of the GEIfl\ANY
marking at the t.im8 of clearance.

Fifthly, there is an ac1c1itiolll1J legal question "hich the Commis-
sion has before it , considering applicable Commission case la,v , as to
which there is no proof or indication that t.he Bureau gave any con-
sideration at all-namely, whether , as charged in the comp1aint , the
inadequate markings (which in their generality as alleged would
include the GER. IAKY marking) resulted in putting into the hands
of retailers a means and instrumentality of deception.

Sixthly, there is the (lUestioll of the insuffcient marking of the con-
tainers of the camera , a question before the Bureau of Customs only
,,,hen the :imported article itself is excepted from marking under
S 130,1 (a) (3).

FIXDIXGS OF FAc'

The following are the Findings of Fact herein, constituting the

essential facts in this case.

All proposed findings not found herein , or not herein lbove found
are disallo,ved , nlthough disflllowance of a proposed finding does not
necessarily mean that proof has been insuffcient.

1. (a) R.esponc1ent Standard Camera Corporation is a corporation
organized , existing and doing business under and by virtue of the
laTfs of the State of Xew YOl'k with its principal offee r\ncl place of
business located at 500 Fifth Avenue , New York ew York.

(b) Respondent Mark S. LuJinsky, whose address is also 500 Fifth
Avenue New York , Kew York, is and has been an offcer of said cor.
poration , to wit, president , in general charge and control but he did

not and has not forl1uhted directed , and controlled the below de-

scribed acts and practices of respondent corpond ion in connection

with the marking of cameras from U. R. Occupied Germany: but

entrusted the matter of country of origin markings to a special
elTlployec having familiarity and actual experience with such re-
quirements , at least as enforced by the Bureau of Custmns. There
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are no special circumstances to charge him \vith individual respon-
sibility for any deceptive markings made by respondent corporation
and the faet that he did not instruct the employee as to Federal

Trade Commission requirements is not found to be a suffcient special
circumstance.

(e) Respondent Jerome H. Adler was general counsel and vice
president of said corporation , but he resigned in December 1960

and he was not in general charge and control of said corporation
nor did he formulate , direct and control the below described acts and
practices of the respondent corporation 1n marking cameras from

R. Occupied Germany.

2. Respondent corporation was, up to about October 1961, and
going back some years , engaged in the importing, advertising, oiIe.r-

ing for sale , sale and distribution of cameras to retailers for sale to
the public. These cameras arc knmYll as Praktica and Praktina.

They are 35-millimeter single-lens reflex cameras , and therefore may
be regarded as complex cameras of a unique kind. Howevcr, Prak-
tica retails in the United States for as little as $75, and is not as

complex as Praktina, so that Praktica, at least, has popula.r, rather
than onJy a limited, sophisticated appeal. Praktina retails at $150

to $200.

3. In the course and conduct of its business , at least up to about
June 1961 , respondent corporaHon caused the said cameras when sold
to be shipped from its place of business in the State of Xew York to
purchasers thereof located in various other states of the United
States and in the District of Columbia , and maintained a substantial
course of business in said products in commerce , as " commerce ' is

defined in the Federal Trade Commission Act.
4. Said Praktica and Praktina cameras sold by respondent COl'

ration were imported into the United States by it from that part of

Germany occupied by the U. R A camera comparable to Prak-
tiea , but no camera comparable to Praktina , has also been manufac-
tured in West Germany.

5. (a) Respondent corporation failed to mark the PrakticR cam-

eras so as to disclose adequately and dearly the country of origin
thereof. This is due primarily to the smallness of the lettering of

the marking GERMAKY USSR OCCUPIED and the inconspicuous
place in which the marking appears. :Moreover , there is also a con-
fusing and larger GERl\IANY marking on said Praktica , implying
a ' est German origin.

(b) The Praktina was adequately and clearly marked by respond-
ent corporation , due to the larger lcttering of GEIDL\",Y USSR
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OCCuPIED , the absence of the separate GERMANY marking, as
well as to other factors, including perhaps the presumably greater
sophistication of ultimate. purchasers of this camera. I-Iowever, re-
spondent corporation failed to mark the paper box container in
which Praktina is sold so as to adequately and c1ear1y disclose the
country of origin thereof. (There is no proof in this case as to any
container of the Praktica.

6. A substantial portion of the purchasing public prefers merchan-
dise that is not manufactured in territory occupied by the U.
including the said cameras Praktica and Praktina sold by respondent
corporation.

7. By the aforec1escribed practices respondent corporation placed
in the hands of retailers means and instrumenta1ties by which re-
tailers may mislead and have misled the public as to the origin of
said cameras particularly of Praktica , but also of Praktina due to
the inadequate marking on its container.

S. In the conduct of its business and at all relevant times herein
respondent corporation was and has been in llbstantial competition
in commerce with corporations , firms andindivic1uals in the sale of
cameras of the same kind and general nature as those sold by sai(1
respondent.

9. The, use by respondent corporation of the a fore-described prac-
tices had and has had the capacity and tendency to mislead members
of the purchasing public into the erroneous and mistaken belief that
cameras manufactured in territory of the -c. R. 'were of other
origin , presnmably of "'Vest German origin , and into the purchase of
substantial numbers of 2aid cameras oy such erroneous and mistaken
belief.

Customs ApprovaJ

10. The specific marking GERMAKY USSR OCCUPIED , on

both the Praktica and Praktina was approved by the Bl1eau of
Customs as complying with the Tariff Act 19 U. C. S 1304 , i. , the
marking was cleared by an inspector as being in complia,nce with that
Section and instructions or directives issued thereunder, aIthough

1304 is much more nan' o,,' ly \forded than Section 5 of the Federal
Trade Commission Act.

11. This Customs apprm'al was not a judicial 01' quasi- judicial
determin:ltion. Xor did it extend to or comprehend , the additional
laro.er markinrr GER IANY on the Praktica. Nor did it extend to
the marking on any container of either l)raktica or Praktina.



STANDARD CA:YIEHA CORP. ET AL. 1263

1238 Initial Decision

12. Conformity by respondent corporation with Customs require-
ments was of a most minimal nature at the best, and it represented a
reckless disregard 01 general principles of fairness such as are
embodied in the Federal Trade Commission Act.

Alleged Discontinuance

13. An investigator of the Federal Trade Commission interviewed
offcials of respondent corporation as early as December 1960 in
respect to the camera markings.

14. In Iay 1961 , after deciding to go out of the camera business
as formerly conducted by it, on the ground that it was unprofjtable
as publicly announced , respondent corporation entered into a writ-
ten contract to sell substantiaJly aD of its Praktica and Prllktinn
cameras to another company, with c1eIiveries and payments from
time to time.

Ii). However, the contract provides that if by September 30 , 1964
the inventory is not exhausted , the purchasing company may re-
linquish the balance to respondent corporation upon a certain per-
centage payment , So that , as the examiner finds, there is a substan-

tial possibility that respondent corporation will be in this camerfl
business again.

16. The contract also provides for a "guanmtee ': by the purchas-
ing company of $500 000, with monthly notes of $15 000 each , t11e

entire unpaid balance due on any default, so that in case of clefault
respondent corporation will presumably be in a position to take

judgment and execute on the purchasing company s inventory of

Praktica, Praktina , and other East Germany cameras handled hy
it-again bring about n substantinl possibility of respondent cor-
poration s being back in its forme.r camera business, lJerhaps even
with the sales organization of the purchasing company.

17. Furthermore, respondent corporation got into the East Ger-
many camera business through credits established in East Germany
by its parent tobacco company as the res nIt of sales of tobac( o to

East Germany, so that the recurrence of any such credits could again
bring it into the importatioll of these came.ras : if not other East
German products l'equiring marking.

18. 'Thus t11e fact , as herE', fonllct that the purc1ulsing company
has sigllec1 a Federal Trade Commi::sioll consent cease ancl desist
order, under ,,'hich it is marking these rmc1 other cameras of 1':.
origin , is not too materia1 on the isslle of whether or not it 1S to the
public interest to iSSUE" a cease fwd desist order against respondent

corporation as to these cameras or other East German products.
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CONCLUSIOKS OF LAW

1. The afore described practices, of fajJjng adequately to disc10se
the country OT origin of cameras imported and sold by respondent
corporation were and arc an to the prejudice of the purchasing

public and of respondent corporation s competitors, and constitute

unfair and deceptive acts and practices in violation of Section
5 (a) (1) of the Federal Trade Commission Act.

2. Approval by the Bureau of Customs of the country of origin
lnarkings herein , under the pertinent provision of the Tariff Act, 19

C. S 1304 , is not binding on the Ferleral Trade C011mission in re-
spect to requirements under Section 5 oT the Federal Trade Commis-
sion Act.

3. There is suffcient likelihood of I'esnmption of the nulawTltl and

inadequate marking practices herein to ,yt1rrant issuance of a cease
and desist order based on public interest , ancl the public interest is
also invoked by the mere- pro forma conformity with ('ust011,o3

requirements in clear violation of Federal Trade Commission re-
quirements by the markings invoh ed herein.

4. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents herein.

ORDER

1 t '-18 orde1'ed That respondent Standard Camera Corporation : a

corporation , as wen as its oflicers \ representatiycs : agents, and em-
ployees : directly or through any corporate or other cleyice: in con-
nection with the offering for sale. sale or distribution of camerflS
and other me.rchanc1iE€ in coml1l'1'ce DS "('o11me.1Cc:: is defined 
the Fede.ral Trade Commission ACt , do forthlyith cease and de2isr.

from:
1. Offering for sale OT sel1ing products Iyhichare, in whole

or in substantial part , mflllllfflctl1l'ecl in territory occupied by
the U. R. without clearly and conspicuously disclosing on

such products , and , if the products are enclo:-ec1 in package or
container , also disclosing on snch pac1mge or contnillel' in such

manner that it Iyi11 not be obliterated : that. snch proclucts arc
rnnnllfncturec1 in whole or in part in territory occupied hy
(he U.

2. Furnishing or otherwise placing in the hands OT retailers
and dealers in said product the rneans and illstI'11nenta1ities by
and through -which they may mislead or cleceive the public in
the manner hereinabove inhibited.
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It is further ordered That the complaint herein is dismissed as
to respondents :NIark S. Lulinsky and J erome H. Adler, individually.

OPIXlOX OF THE CO)BIISSIQ:\T

By Drxox 001nmissionel':
This ease is before us on respondent corporation s appeal from

the hearing examiner s initial decision fjnc1ing it to have violated
Section 5(a) (1) of the Federal Trade Commission Act, 66 Stat.
631 (1952), 15 C. 45(a) (1) (1958). The examiner s dismissal
of I:he complaint as to respondents :Mark S. Lulinsky and Jerome H.
Adler, individually, "T fiS not appealed by counsel in support of
the complaint.

The respondent corporation ilnports cameras manufactured in
Soviet-occupied Germany for distribution to retaiJcrs. The com-
plaint , issued on February 21 , 1062 , allegec1 in essence that SLandard
Camera. failed to l1Hlrk its imported c uneras so as to adequately
disclose their country of origin, and that as a result of said inade-

quate marking, the purc.hasing public was misled into believing
that they were of domestic. origin. Insofar as the language of the
complaint is pertinent to the issues to be. clisc.ussec1, it is repro-
duced here:

l'ARAGHAPH FOUR: '''hen inerchamlise , including cameras is offered for
:;ale to the purchasing public and such merchandise is not marked, or is not
adequately minted showing- that it is of foreign origin , such purchasing pUblic
understands Hnd believes that such merchandise is of domestic origin.

PAHAGRAPII NI E: The llse by respondents of the afOl'esaid practices has
had, and now hu. , the capacity and tendency to misJead members of the pur-
chasing public into the erroneous and mistaken belief that cameras manufac-
tured in territon' occupiel1 by L"S. R. are of domestic origin and into the pur-
chase of sub,,:tantial numbers of said cameras by reason of such erroneous and
mistaken belicf.

At the prehearing conference, the hearing examiner noted that
the camerflS to be used as exhibits appeared to be of foreign origin.

On that basis, he refused to take offcial notice of the truth of the
allegation embodied in Paragraph Four of t.he comp1aint , as applied
to such cameras. Counse1 supporting ihe. complaint thereupon
formally moved that Paragraph ine of the complaint be amended
by striking out the word "domestic" and substituting in its place
the word "other." The examiner granted this motion. The allega-
tion in Pa.ragraph Four of the complaint, although not stricken
was rega.rded as "dead" by the examiner.! Subsequent proceedings

1 Initial Decision , I1. 1242.
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were predicated upon Paragraph ine of t118 complaint , as amended.
In his initial decision , the examiner :found that the labeling practices
of the respondent corporation "* * ::: had the capacity and tendency
to mislead members of the pllTchflsing public into the erroneOllS and
mistaken belief that cameras manufactured in territorv of the

R. were of other origin, pre,sumably of \Vest " German
origin 

: ::: *

, 2 The respondent c.orporation now asserts i71teJ' alia

that the examiner was in error in permitting the above amendment
becRuse it was not reasonably within the scope of the proceeding

initiated by the original compJaint. For the reasons hereinafter
stated , we agree. In view of our disposition of the case, l'esponc1-
enrs remaining assig11ments of error will not be. discussed.

Our 1\u1es of Practice empower a hearing examiner to allow appro-
priate, amendments to the pleac1ings.3 Such power is limited , how-
cver, by the ca,veat that the amendments must be "reasonably within
the scope of the proceeding initiated by the orjginal comp1aint.:: 4
\Vhel'e the effect of the amendment is an alteration of the under-
lying theory behind the complaint, or where it alJeges substantialJy

different acts or practices on the part of the responden1' , or where it
requires different determinations with respect to the belief that. a
violation has occurred a,nd that the public interest is jeopardized
the hearing examiner is wit110ut power to authorize it. Food Fair
Stores , Inc. Order Dlsposing of Interlocutory Appeal and Direct-
ing Issuance of Amended and Supplemental Complaint , 53 F.
1274 (1957); Gwnt Food Shopping Center, Inc. Docket No. 6459

Order Disposing of Interlocutory Appeal and Directing Issnance of
Amended and Supplemental Complaint Iay 8 , 1957; IV altham
TV atch Company, Docket No. 6914 , Order iu Disposition of Motion
Certified by l-Ie,aring Examiner, )larch 26 , 1958; IloV' ng OOTpora-
tion Order Disposing of :\lotion Certified by Hearing Examiner and
Directing Issuance of Amended and Supplemental Comp1rint , 55

C. 2067 (1959), see Capitol Records Distrib,tting Corpomtion
Order Remanding Record to Hearing Examiner and accompanying

opinion , 58 F. C. 1170 (19G1). Thus , ,,,here an amenc1rnent im-
pinges llpon po\Vers exercised exclusively by the Comm1s ion , it js

incumbent upon the hearing examiner to certify the mntter to us
for determination.

In the instant case ; the compJaint originally issued b r the Com-
mission was premised upon that line of cnses hol(ling that the pur-
chasing public hflS a preference for domestic products and that where

2 Initial Dedslon , FiIllings of Fact, par. 9, p. 1202.

fJ Rules of Practice, 7 (a) (1), 28 Fed. Reg'. 7080, 7087 (July 11, 196.

Practice. 7(a) (1), 27 Fed. Reg 4609, 4617 OIay 16, 1962); Rules of
7(a)(1). 20 Fed. Reg. 6015, 6017 (July 6, 1961).
Ibid

Rules of
Practice,
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merchandise manufactured abroad is not adequately markecl showing
that it is of foreign origin , the American consumer believes it to be
of domestic origin.5 This theory "\vas dropped from the case, at the
prehearing conference when the examiner observed that respond-
ent' s cameras were obviously of foreign origin and declinell to take
offcial notice of raragraph Fonl' of the complaint as it pertained
to these cameras. The subsequent anlenLlment of the complaint
charged the respondent with duping the purchasing public into
believing that the cameras were manufactured in some unspecified
foreign place not occupied by the Union of Soviet Socialist Repub-

lics. The complaint as amended was thus prec1icatedllpon a prefer-
ence by the purchasing pub1ic for goods manufactured in countries
and places other tl1an those occupied by the Soviet l:nion. In that

instance, the issue to be decided was whether unlawful deception
resulted from the respondenes alleged failure to adequately indi-
cate that its obviously f.oreign cameras emanated from a country
occupied by the Soviet regime. This was in sharp c.ontrast to the
que.stiol1 posed by the complaint as originally issuecl--whether action-
able deception resuHed from a faiJure to show UHlt cameras which
the public might assume were of domestic origin were actually manu-
factured abroad. Such n,n amendment altered the underlying theory
behind the complaint, and thus necessitated different determinations
with respect to the belief that a violation of law had occurred and
with respect to the nature and degree of the public interest invoJved.
Decisions on factors such as these are reserved for the Commission.
See Capitol Records Distributing Corporation , 8upra. Accordingly,
we hoJd that the above amendment was not reasonably within the
scope of the procceding initiated by the original complaint and there-
fore was beyond the power of the hearing examiner to authorize.

Evidence adduced at the hearing indicated that the respondent.
found the importation of cameras unprofitable and abandoned the
business after Ollr investigation was initiated , but prior to the issu-

ance of the complaint. I\esponc1ent' s only bw:;jness activity at pres-
e.nt is the liquidation of its inventory, anc1l1e are a2sured that there
a.re no plans to resume the camera bllsine s. The purchaser of
respondenfs invelltory is currently marking the cameras in accord
with a consent order." In certain circumsta.nces specified in 1.118 con-

5 E. , L. lIellcl" and Son , hw, v. Fcdn"al Trade GommissiGH IG1 F. 2d 954 (7th Cir.
1951) ; Am.erican Trade Co., Inc" T. Federal Trarle Commission 211 F. 2d 239 (2d Cir.
19j4): Lifetime Cutlery Corp" 57 F. C. 1265 (1960); QX1wn 'Tool Co" Ltd. Docl;et

o. 7491, fl9 F. C. 1408, Dece:rbel' 26, 1961: Jlanco Watch Strap Co" InG. Docket

;"'

0. 778:), fiG r. C. 495, :'lar('11 13, 1962; Bar(!. jfin Bl"uceIet Corp. Dorket i"o. 8816

61 F. C- 1,'-1:'L December 1R , 1962.

G Initinl Decision , Finc1ings of Fact. pars. 13, 14 , p. :J 26.).
In the Maller of C(Onenl Spccialty Co., Inc" Docket O. 143 (:la;" 29 , 1962)

(60 P. C. 1632).
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tract for sale, respondent would be entitled to repossess portions of
its inventory and , in this manner, re-enter the field. I-Iowever, on
the basis of the entire record and in the light of attending circum-
stances, the Commission does not feel that the degree of public
interest is suffcient to warrant the issnance of an amended or supple-
mental complaint.

For the aforementioncd reasons, an orcler will issue setti.ng aside

the initial decision and dismissing the complaint. Rules of Praetice
24(b), 28 Fed. Reg. 7080 , 7091 (.Tuly 11, 1063).

Onmm DIS:\IISSING THE CO:\IPL/\.

This matter having been heard by the Commission upon the appeal
of respondent , and upon briefs and oral argnment in snpport ihereof
and in opposition to said appeal; and
The Commission having considered said appeal and the record

herein , and having determined , for the reasons stated in the accom-

panying opinion , that the initial deci ion shOlild be yacated and set
aside and the complaint dismissed , subsequent Commission action
if required , not being barred by the dismissal of the complaint
herein:

It is oTdeTed That the initial decision be and it hereby is , vacated
and set aside.

It is further o1'de1'ed That the complaint be , and :it hereby is
dismissed.

Ix THE MATTER OF

ALL-LU:\IINU:'r PRODUCTS , IXC. , ET AL.

ORDEH , OPINIDX , ETC. , IX HEGARD TO THE ALLEGED VIOLATIOX OF SEC. 2, (cl)

OF THE CLAYTON ACT

Docket 8485. Complaint , Jla- 8, 1963-Deciston, Nov. , 1963

On1e1' requiring a Philadelphia manufacturer of aluminum outd001' casual fur-
niture and folding tables and its affliated sales company, to cease discrimi.
nating among their customers in violation of Sec. 2(d) of the Clayton Act

' giying cf!talog and trade-show al10wanres to certain of their -whole-
saJers. mail-order c1istributors, and catalog houses, but not to a11 the fa\'-
ored cl1stomers' competitors.

CO)IPLAI

The Federal Trade Commission

the parties l'e polldent. named in the
having reason to believe that
caption hereof, and hereina-iter


