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tract for sale, respondent would be entitled to repossess portions of
its inventory and , in this manner, re-enter the field. I-Iowever, on
the basis of the entire record and in the light of attending circum-
stances, the Commission does not feel that the degree of public
interest is suffcient to warrant the issnance of an amended or supple-
mental complaint.

For the aforementioncd reasons, an orcler will issue setti.ng aside

the initial decision and dismissing the complaint. Rules of Praetice
24(b), 28 Fed. Reg. 7080 , 7091 (.Tuly 11, 1063).

Onmm DIS:\IISSING THE CO:\IPL/\.

This matter having been heard by the Commission upon the appeal
of respondent , and upon briefs and oral argnment in snpport ihereof
and in opposition to said appeal; and
The Commission having considered said appeal and the record

herein , and having determined , for the reasons stated in the accom-

panying opinion , that the initial deci ion shOlild be yacated and set
aside and the complaint dismissed , subsequent Commission action
if required , not being barred by the dismissal of the complaint
herein:

It is oTdeTed That the initial decision be and it hereby is , vacated
and set aside.

It is further o1'de1'ed That the complaint be , and :it hereby is
dismissed.

Ix THE MATTER OF

ALL-LU:\IINU:'r PRODUCTS , IXC. , ET AL.

ORDEH , OPINIDX , ETC. , IX HEGARD TO THE ALLEGED VIOLATIOX OF SEC. 2, (cl)

OF THE CLAYTON ACT

Docket 8485. Complaint , Jla- 8, 1963-Deciston, Nov. , 1963

On1e1' requiring a Philadelphia manufacturer of aluminum outd001' casual fur-
niture and folding tables and its affliated sales company, to cease discrimi.
nating among their customers in violation of Sec. 2(d) of the Clayton Act

' giying cf!talog and trade-show al10wanres to certain of their -whole-
saJers. mail-order c1istributors, and catalog houses, but not to a11 the fa\'-
ored cl1stomers' competitors.

CO)IPLAI

The Federal Trade Commission

the parties l'e polldent. named in the
having reason to believe that
caption hereof, and hereina-iter
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mort', particularly designatecl and described , have "ioInted and are
now violating the prmTisions of subE:ection (d) of Section 2 of the
Clnytoll Act , as amended by the Hobinson-PatmaJ1 Act (U. C. Title

, Sec. 13), hereby issues its complaint , stating its charges with

respect thereto as fo1Jows:

-'RAGRAPH 1. Ilespondents Al1-Lmninum Products , Inc. , 'Vindsor
:\Ietal J?roducts, Inc" and Al1-LulTtnum Sales Corp. , Inc. , are cor-
porations organized , existing and doing business under and hy ,-jrtue
of the laws of the State of Pennsylvania , all with offces and prin-
cipal place of business located at 3GOO Heed Street , Philadelphia
Pel1Dsylyania. The individual respondents , George Cohen and Doris
Cohen , are president and treasurer, respectiveJy, of respondent A11-
Luminum Products , Inc., and treasurer and president , respective1y,
of "'indsor Ietal Products, Ine" and All-Luminum Sales Corp. , Inc.
The individual respondents, George Cohen and Boris Cohcn

dominate, direct and control aU acts, practices and policies of the
corporate respondents.

PAR. 2. Respondents are. now and have been for some time engaged
in the manufacture , distribution and sale of various types of fUrIlj-
ture. In the course and conduct of their bnslness in commerce

respondents have engaged and are nmv engaging in commerce , as

commerce" is defined in tlJe Clayton -,Act, as amended , in that
respondents sell and cause their products to be transported from
their principal place of business in the State of Pennsyh-ania to
customers located in other states of the l nited States. There has

been at all times mentioned 1181'e1n a continuous course of trade in
said products in commerce , as " commerce" is defined in the Clayt011
Act , as amended.

UL 3. In the course and conduct of their business i11 commerce

respondents paid 01' contraded for the payment of something of
ndne to or for the. benefit of some of their customers as compemm-
tion or in consideration for sen-ices or faci1ities furnished by 01'

through such customers in connection with their oilering fol' sale
or 'sale of products sold to them by l'€spollc1ent:-, and snch payments
were not made available on proportionally equal terms to all other
customers competing in the sa1e and distribution of respondents

products.
\n. 4. FOT example , for some time since 1939 respondents llan

mnde available and continue to 1nake avni1nble to certain of their
customers cash contributions for the purpose of contributing for

adn:rtising of their products in the various catalogs used by such

cusiomers to sell said customers merchandise to the trade at large;

haTe given certain customers valuable merchandise to be used as

750-0.1.'- 69---
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prizes at varjous sales 511OWS; and have made cash contributions to
snch cllstomers to help defray the expenses of such sales shows.

Such allowances or compensation hflS not and is not made avail-
able 011 proportionally equal tcrms to an other customers competing

with the said favored recipient cust01lPl'S in the sale flTlll distribu-
tion of the aforesaid products purchased from respondents.

PAR. :5. The acts (lld practices of respondents, as alJegec1 aTe in
violation of subsection (d) of Section 2 of the Clayton Act , as
amended by the Robinson-Patman Act.

311'. Alvin D. Edelson supporting the complaint.
Schnadel' , H aITison, Segal d:: Lewis Philadelphia

Ilimbel' E. Fought for respondents.

Pa. , by llh.

IXITL\.L DECISIOX BY \.XDnE"T C. GOODBUPE , I-h:ARIXG EXc\)IlXER

APmL 5 , 1963

The Federal Trade Commission issued its compJaint against the
respondents on Ia.y 8, 1962, charging them with yiolations 01 sub-
section (d) of Section 2 of the Clayton Act , as amended , for faJlure
to make certain promotional advertising monies available on propor
tional1y equal terms to competing customers. The respondents an-
swered admitting a number of the allegations in the complaint , but
denying generally the illegality of the practices charged in the
complaint. In a stipulation (CX 1), respondents "ithdrew their
denial of interstate commerce and admitted that they are engaged
in commerce as al1eged in the complaint.

This matter is before the hearing examincr for nnt11 consideration
upon the complaint , answer , testimony, and other evidence and pro-
posed findings of fact find conclu ions filed by counsel lor respond-
ent and counsel supporting the complnint.l Con icleration has been
given to the proposed findings of fact and conclusions submitted by

both parties , and all proposed finc1jngs of fact find conc.Jusions not
hereinafter specifically fonnd or concluded are rejectPc1 and the
hearing examiner , having considered the elltire reconl herein : nlake
the fol1owing findings of fact , concJlls1ons drrnvn thel'efrom and

ues the following order:

FI;\DIXGS OF F"\CT

1. All-Luminum Products , Inc.. (hereinafter referred
Luminum Products) js a Pennsylvania corporatiOll and

to as All-

is engaged

1 The record in this matter jl; brief, consisting of a tjpulatjon b(' tween COUI)SeJ and
the testimony of the two indivJdu.aJ respondents named In the complaint.
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in the business of manufacturing aluminum outdoor casual furniture
and folding tables.

2. Al1-Luminum SaJes Corp. , Inc. (hereinafter rdened to as All-
Luminum Sales) is a Pennsylvania corporation which se11s certain
products manufactured by All-Luminum Products to joubel' accounts
(sometimes caned distributor accounts).

3. Windsor Metal Products, Inc. (hereinafter refened to as 'Wind-
sor) is a Pennsylvania corporation which sens products manufac-

tured by All-Luminum Products directJy to retaij 01' department
store accounts.

4. Boris Cohen , an individual , is Treasurer of All-Lmninmn Prod-
ucts and President of both All-Luminull1 Sales and \Vinc1sor. Em'is
Cohen and his brother George Cohen mvn between them ninety six
(06) per cent of the capital stock of AJJ-Luminum Prodncts, A1J-
Luminum Sales and Windsor.

5. George Cohen, an individual, is President. of Al1-Luminum
Products and is Secretary-Treasurer of both All-Lumilll111 Sales
and Windsor.

6. Boris Cohen is responsible for the sales policy of A1J-Lmninum
Sales and \Vindsor, establishes respondents ' po1icies concerning the
payment of allowances to an cnstomers who purchase from All-
Lnminum Sales and 1Vindsor, and instructs salesmen in regard
thereto. He is directly responsible for the acts and practices charged
in the complaint and found herein.

7. George Cohen is responsibJe for nmnnfactnril1g and production
of the pl'oducts sold and has no l'esponsibi1ity for sa1es or policies
concerning cooperative advertising.

8. In 1950, total saJes by All-Lumiuum Sales and Windsor of
products manufactured by ).Jl-Luminum Producls were about

000 000 and in 1960 , about $5 000 000.
9. The offces and principal place of busine s of all respondents

described above , both corpoTate and individual , arc Jocated at 3600
Reed Street, Philadelphia, Pennsylvania.

10. In the course and conduct of their business in commerce
respondents have engaged in , and are now engaging in commerce
as "commerce" is defined in the Clayton Act., as rmwndc(1 , in that
respondents sell and cause their products to be transported from
their principal place of business in the State of Pennsylvania to
customers located in other states of the Vnitec1 States. There has

been at all times mentioned herein a contlnuolls course of trade in
saielproducts in commerce, as " commerce ' is defined in 1he Clayton
Act , as amended.

11. All-Luminum Products and AJl-Luminum Sales, in the years
1059 and 1960, sold to a class of customers ca1Jed "stocking eli&-
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tributors" (or sometimes called "stocking jobbers ). A "stocking
distributor" is a distributor who maintains storage and "i"l'ehouse
space enabling him to maintain a consbmt in yen tory of harchyare
housewarc and traffc merchandise and ,\'ho l'esel)s to uealers or
retaiJers.

12. All-Luminum Prodllctf; and All-Lmninum Snles, in the years
1959 and 1960 , sold to another dass of custonwrs ca1led "non-stocking
distributors ' (or sometimes called " non-stocking jobbers ). A "non-
stocking distributor " does not stock merchandise in it warehouse or
in a store. Orders placed 'Y1t11 respondents HI'S l1snalJy fined by
drop shipment direct to the non-stocking jobber s customer.

13. The only exhibit in the "ccord (eX 1) is a stipulation betwcen
counsel. Except for an admission of interstate commerce , this entire
stipllhtion is as fol1O\vs:

PATIAGRAPII TWO: "WJt!1 n'6"ard to the following: witnesses herein listed
below bv geographical area the following faet:- are st:p1l1ated.

The following distributors made purchases of goods of like grade and qual-
ity from respondents All-Luminum PI'odners, Inc. and Al1-Lllminum Sales Cor-
poration during the periods and in the amounts as columnized belo\v, and re-
ceived promotional aJlowlinces as shown , an(1 were during the period set out,
flllCl are 110'-' , in competition in the resale and distJ' ibntion of respondents ' goods
of like grade and qllality.

DhtrilJltor 1959

1 purchases

I pu :;e, I

Advrrtising ami/or pro,notional allowance

------

1959 1960

::EW JER E'- DISTRIIUTOHS

NewarkSpeei:llty
Company.

1$10

486. 4;"; '!15 OO1.31I
I .

- $1.\00 Speclal pnzes for fur. 
11ture how

Door prize for show_
, Catalog- Allowance--
, CataIOg owm:ce_
, Dealer s!JOW space_-

Doorpnze____
- Catalog Allowance_

---

1 CaU.
log Allow!incc

848Catalog Allowance-

---- -------

14.
60,

400.
75.

2;;,

I. LellrhotL--
Engle ales Co--

Beller Electric 
Company.

H. Schultz & Sons

224,
473. 401

016. 021

050.

:116,
. lilil 7ti,

43. 5 1..

555. 100.

::EW YORK D!STRIBuTOnS

Catalog Allowance-- DO.
CataloeAllowallce.- li
Dealersl;owspaee- 60.

!\hsback, Inc_ u_-- 158

930.

820.

, 754000 I

1;;4.
. 967. 80

310

Catalog \.llowa!1ce -- 129 25 
Catalog c\.llowance-- 9,
Dealer show spacc - 60.
Door prize-.table_ -- 7 'iO-

,"l

-- 

Co.ta:og Al:o'\' lce_- 200,00 1

Catalog Ajlowance-

- --.

Si1owprjzr-table--
Catalog Alio\\ance_-

11.15
200,

BeClcoll_

----

E:ornahrcTl:;, lnc - 11 698.
"C. Electrical 2S 031.D3

Supply. 
Lafayette :Eeetri- 58 510. 95 

eal Co
Ce:ltral QueclJ__ -- 9 067. 283.

100. 00 cata:OgA:lowance- JOO.

Catalog Allowauce_ . 100

The above di:;: ibntors for New Jersey D11el xC'\\ York lrr sto('kil g clistribu':ors (who nlailltr.l,l storage
and warehouse space enal)ling tl1em t.o mai11,a::l a co:lsta;ll j:lventor ' of taniware, housewi'r8 amI trattc
appliance n,erelJandise) who rege:l to clca!ers The foliowilJg di:;trilJutOTs 1.'1 whom respondents

, _

-\il- um-
inu!l Prodllcts, Inc. i1lld All- LumillUm l'rouueb Sales Corp., sell :Jfe 11at storking distributors as clefller.
above, lJ'.lt do purchase cmd resell the same gaods of like gwde a:ld quaiity as the distributors listed above.
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XEW YORK nT, AREA

1959 HiGD
purchases purcllascs 1

---

1959 19GO

y0ilt\
5i';; 963;o F------

!IS:;

~~~~ =!:

: s
;:?f

: TIlHler

__,_

- 4 30.
Kell\\o(jeL-- _- H-- 1 , 180, 4;)
West.If- \1god- ---- I 3 , 0!250 I 4
Tnwellcrs 3 304, 9m,

1:rmmm. I 
13. )1. LulolL__- 890 iO 4 8i2.
Wildl'rtllltlL_- - 436 35 " 1 h15,

lsaacsol1"

- _

H 2 896, 30 011.60
Good "' c;J1" :.-Iop. , 1 215. 901 1 357,
:"kOrJ_

:-_

53b 84 1:J5.
\. JaC01J~ _u

--- - _

HU_ 811. 00 I
Hcrflo-- _u-- ! 1 023, 47 1 041.64!-
YrallpiL- - 2 559 801 2 05320
Ketl11an-- H U9 I 78,
ConnelJe_

- -

-- 4 3J7. 10 I 4 029,

~~~

i- - 3oi'-5r,-1 i
Lothar SerWilld--_ : 153. 10 I 78- 9;;
Harry cOhoIJ-

---

i 2
217. 30 i 2 218. 15,

- - -.-

AUH rtising ar:d/or prornotion8.1 aJJo\\ances
Distributor

. . . WitiJ regard to all of tile- dist.rilJUtors herein before set. our, jt is otipulnted that tile only otTers made to
alJ of SUC11 di,;trilJutors are those liE'\Jres appearing wider t:Je C01U!l 1 " -\dvertising and/or Promotion:,J

Allowanr.es , Furtller, tbat wlwre nothing was shown to Jla,e been iven under the aforesaid coJum no
ofIer was made for any type of allo\\' ancl'. It is furt11Cf stipuJa1erl that aJl of tile distri1)utorsbere and liefore
JllUne(j did take promotional allo\\ ,me.es if offered,

14. The testimony of Bori Cohen (1'1' 8. et seq. ) is that all the

cli,:tributors who arc stocking distril)ltor are in competition with

onE', another in their respect jye Hl'ea:3. The stocking distributors
resell to retail ontlets ,y11o re cl1 to the puLEc. on-stocking c1is-

trilmtors sel1 to door- to- door pedc1Jer, . operate as mail order houses

or sel1 to companies ,,,ho nse the product as gifts or illCelltjve for
sale mcn. )11'. Cohen did , hmYe\'er tjfy that four of the, dis-
tributors dcscribed in the stipulation itS non-stocking disnibntol's
did compete with stocking distriblltor . These ,yere ::Ianhnttan

::lanufncturing, 1101'11 Drothers , ,Yilelf'l'ml1t11 and Alwrn ('11'. 28).

,Vhile there appeal' to be some inconsi tE'J1cies lwt\ycen the stipulation

behveen counsel and the testimony of Boris Cohen , counsel for re-
spondent asserted thnt this ,yas nut true (1'1' 87), and the examiner
accepts the stipulation as the better eyiclence if any inconsistency

exists,
15. During H)50 fl11el IDGO , l'espolHlenis pajel substant.ial amounts

01' money or gan merchandise for prl7.E's to a l1urnber of its stocking'

distributors. - The money payments and the gifts wcre given 
connection with gift SllO'\"5 put all by the c1j-:tributor. The paynwnts
\\"ere either for pace at the gift ,c:ho\Y to display respondents: prod-

"See Plidps nudge Jlfy. Co!")!, C, 1.;D F. :2(1 :;rJ.';, ::;DI, (:2n(1 Cil'. 18--:.1) ; .: &D.

G21.
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uets or for space in catalogs which the distributors used to sell
respondents ' and others ' products to their customers. The stipu1a-
tion also shows that minimal amounts of money were credited to
distributors for prizes at trade shows. There is no question but
that these payments and gifts were given in connection with the
promotion of the resale of respondents ' products at these shows and
in the catalogues.

During these same periods of time , there were other stocking (118-
tributors to whom no similar payments ,,-ere made, offered or made
available. It was stipulated that these distributors were in competi-

tion in reselling respondents' products with the ones who received
monies or gifts. In adchtion , the record shO\ys that four non-stocking
distributors WE're in competition with tllf stocking distributors who
received the payments or gHts in reselling respondents' products.
These four non-stocking distributors rE'cei,-ec1 no payment.s or credits
from the respondents , nor ere any offered or made avaiJable to
them.

16. The explanation gi\TI1 for these quite obvious discriminations
was that the distributors who were paid nothing- had no gift ShO"'
or cataJognes in the years no payments ,,,ere made to them (Tr. 10

, 18 29). Boris Cohen olso testified that l'espon(lents ' polic)" and
his instructions t-o his sales force were to pay c1i tributoJ's for par-
ticipation in trade shows and distributor catalognes up to 2 per cent
of the distribntors ' anticipated purchases (1'1' 11, 17). He fnrther
testified that it "-as a, reguJar trade practice for his competitors to
participate in such shoT\s and cntnlogues. a11(1 that he might wen
Jose G, customer if he did not also participatr. (Tr. 27- 28). lr. Cohen
a150 testified as fol1ows:

Let me a",k you, is the ,vay these payments are generally arrived at, the
customer comes to you ancl says, " I am putting out a catalog. A page wil cost
you fifty or sixt;\' dol1aI's. Do you "ant in? It' s a good deal." Is this the
way it is customarily done?

THE WITNESS: That's the way it is customarily done , that's correct.
(Tr. 39)

:tIe further testified that the amounts involved were of such a
minimal natnre that no records of them were e'-en kept (Tr. 32-33).

17. The respondent has therefore defended all three grounds.
First , that its policy was to offer 2 per cent to all stocking dis-
tributors, but that no pnyment was made where the distributor had
no show or cfltaJogue. This must. be rejected. The stipuJntion be-
tween counsel lmequi,-ocally states

, "

Fllrther that" ,,,here nothing
was shown to hnxe been f!in:'l1 nncler the. afore aicl column no offf''
1CG8 made f01' an?/ type of a!lolU(lnc(!. (Emphasis supplied.) The
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crucial issue is not whether a payment was made, but ,,-hether similar
payments were offered or made available to all competing customers.
It has been stipulated that they were not , the examiner must take
this at face value.

Second, while the payments actua11y made by rcspondent may not
be of earth-shaking proportions , they range from $11.15 to $400, and
number twenty-three (23) in the tvt' years _1I1volved. They cannot
be said to be de minimis.

Third, the testimony that respondents ' competitors are making
similar payments and that a customer might he lost if no payment
was made is too vague and general to constitute a proper defense
under 2(b) of the Clayton Act , as amended. The record contains
no information as to what. competitors of respondents paid to the

distributors or even what competitors are involved. The respond-
ents ' payments appear to the examiner to be merely general promo-
tion of respondents ' products in an attempt to increase sales. J. A.
Folger 

&, 

00. FTC Docket No. 8094 , K OY. 14 , 1962 (61 F. C. 1166J.

18. As to respondent 'YincIsor ::letal Products , Inc. , no evidence

,yas adduced by counsel supporting the complaint to establish 
riol"tion of Section 2(d) by it. There was some general testimony
from Boris Cohen that ":incIsor granted advertising allO\vances t.o
its department store customers jn the amount of $50 000 in 1952
(Tl' 21-22). I-Iowever, there was no evidence offered as to the
identity of the department store accounts, the allowances pajd to

any of them , or that proportionally equal payments were not offered
to other customers in competition with them in reselling ,Yindsor
products.
As to George Cohen , no evidence ,,'as adduced to show that he

yiolated Section 2(d). The 1imited amount of evidence concerning
him shows that his principal duties with respondent companies were
to supervise manufacturing and production. lIe never had any
responsibility for sales, nor did he approve the payme,nt of any
adrertising "11ow,,nces (Tr. 40-41). There is no eyidence tlllt he
played any part in the formulation or carrying out. of any of
respondents' cooperative advertising practices or policies involved
in this proceeding.

CONCL'CSIOXS

1. Respondents, All-Luminum Products, Inc. , All-Lllminll11 Sales
Corp. , Inc. , corporations, and Boris Cohen , an individual , as found
aboyc haye violated subsection (d) of Section 2 of the Cl"yton Act
as amended, by paying advertising alJownnces to certain of their
distributors in the form of payments for advertising of respondents
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)l'0c111CtS in snch distributors ' catalogues find O'1"ino' o-iftc: or O'ralltinrr

'- 

bb.
credits for promotional activities in conncction 'iyith trade SllOWS con-
ducted by such distributors. Like or similar payments, credit:: 01'

gifts \Yere not offered or made anti1nble on proportionally eql1nl
terms to other of respondents ' distriblltors , stocking and non-stock-
ing, \\"ho competed with the favored distributor:: in the resale of
respondents ' products.

2. The record contains no evidence that '\T inc1 oJ' :.Iebl Pl'o(ll1('t
Inc. , who sells responclents procll1C'ts directly to rctail outlets, vio-

Inted sub,ection (d) of Section of the Cln)'ton Act , as nmendd
oy the coopcrati\'e adn:rtising payments which it made to nl'h
retail outlets.

8. There is no cyidence in the record that individual responclcllt
George Cohen , participated in 01' can be held responsible for any
of the. acts or prac6ces charged in the compb.int.

onnEH TO CE.\SE .\:-D DESIST

Counsel in support of the compbint. in hi proposed nnc1ingE= urges
t.hat all five of the respondents be p1nceclll11del' the broadest ))0381bl8
order covering both the respondents' sales through Al1-Lumiuml1
Sales , Corp. , Inc. , to distributors and \VilHb-or :\Ietal Products , 111c"

direct to retailers. Counsel for respondent , on 1he other hanel. nrges
no order should be cntered , but that if one i, , it should be in line
\\'ith the Supreme Court dicta. in the jJl"oc!I cflse 3 and that the

legitimate needs in this case can be best met by limiting the applica-
bility of any order to the two -\Jl-Lmninnm cornpanies in gnmting
trade show and eatalogue allowances to stocking distributor cus-
tomers. The examiner is of the opinion that the order can neither
be as broad as counsel in support of the complaint urge, nor ns
narrow as counsel for the respondent SUggCEtS.

The order cannot be properly limited to nllowances pnicl to re-
spondents' stocking distributors since the record establishes that nt
1east four of respondents ' non- stocking distributors who receive(l or
were oiIered nothing, were in competition with stocking distributors
receiving aJlmyanccs. Consequently, the order must be broad enough
to include all of respondents: competing distributors both stocking

nnd non-stockinQ'.
While there is no evic1encp that respondents vioJated Z(d) in their

dealings through the ",Vindsor Company direct with retailers, l1CYE'r-

theless , the examiner is of the opinion that the order shoulcl run

.' Ht /II.

!! 

Braell IT Co. 

\, 

3GS, 1.. 8. c;fiO (1062).
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against \Vindsor and cover its cooperative advertising practices with
retail and c1epnrtment store CUSlomers. Boris Cohe,n is directly

responsible both inc1ivic1uaJ1y and as President of All-Luminu11 Sales
for the 2(c1) violations estab1ished in the record. He is "Jso the
Pl'eside::1t and the co-owner with his brother, George Cohen
,Vinc1sor. He is in charge of sales by ,Yindsor and formulates and
is responsible for the cooperative ad \-erUsing policies of ,Vinclsol'
Since he must be held responsible for the violations by Al1-Ll1minmn
Sales in dea,ling with distributors , there is suffcient basis for making
both him and ""inclsor subject to the order to cease and desist.
,Vindsor is simply another corporation with the smne owner3hip

and offcers as the other two corporate respondents. It 11ere1y sel1s
the same products as All-Lmninum Sales to a c1ifterent class of cus-
tomers. All are in reality a closely owned and controlled group
subject to the po1icies established by Boris Cohen."' Consequently,
the examiner feels that the fol1owing Ol'dt'l' to cease and desist is
appropriate.

It is oJ'dered That respondents , All-Luminnm Products, Inc., a
corporation , All-Luminum Sales Corp. inc. a corporation , ,Vindsor
::ietal Products, Inc. , a corporation , their offcers and directors , and
Boris Cohen , individllalJy, and as an offcer of each sllch corpora-
ion , find their employees, agents and representatives, directly or

through any corporate or other clerice , in or in connection with
the offering for sale , sale 01' distribution in commerce , as " commerce
is defined in the Cbyton Act, as amended , of any of respondents
products, including aluminum outdoor casllal furniture and fo1cling
ta1Jle , do forthwith cease and desist :from:

Paying or c-ont.racting for the payment of anything of value to
or for the benefit of any cust.omer of such respondents as com
pensation or in consideration for any serrices or facilities fur-
nished by or through such customer, in connection with the
processing, handling, sale or offering for sale of such products
manufactured , soJel or offered for sale by such respondents
unless such payment or consideration is made available on pro-
port.ionally equal terms to all other cnstomers competing in the.
distribution of such products.

It is further ordered; That the charges in the complaint pertaining
to George Cohen individually be cli missed.

4 SI'I' C. Standard EducatifJn Society, el al. S. 112 . 120 (19.'37), :: S, &D.
4::fJ
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OPINIOX OF THE CO::DIISSION

::OVE::rm:H i , 1963

By EL)IAX GOTi1?nissione1':

The complaint in this matter charges respondents with vio13tion
of Section 2 (d) of the Clayton \et. as mnenc1er1. Respondents are
All-Luminum Products, a corporation which manufactures alum-
inum outdoor casual furniture. and folding tables; All-Lll1YiJ1l111

Sales Corp., another corporation which sells the goods manufac-

tured by All-Luminum Products to ,\yholesalel's, comprising " stock-
ing jobbers :' who maintain all inyentory of snch goods , and " non-
stocking jobbers , who clo not; ,\Yinclsor Ietal Products, a third

corporation , which se1Js such goods to department stores and other
retailers; and Boris Cohen and George Cohen ! who own and control
the three corporations. The hearing examiner found that George
Cohen (the "inside 'i. manufacturing partner) had not partici-
pated in the formulation of respondents ' sales policies and \ accord-
ingly, dismissed the complaint ns to him. Thflt aspect of the iJliti8l
decision has not been appealed.

The hcaring examiner in the initial decision also fonnel that
l'e, sponc1ents had violated Section :2 (c1) by giving certain of their
stocking jobbers" catalogue and trade-sho\\" promotional allowances

,,-

hieh were not made flvailable by respom1ents to competing (1is-

tributors on proportionally equal terl1 . At t118 same time , the exam-
iner found that the evidence did not sho\', that aJJowances furni hec1

by respondent through ,\Yinc1sor :L\etal Prodncts to retailers were
violative of Section 2( d). These findings han: not been appeaJec1.

The order to cease and desist contained in the initial decision for-
bids respondents, including '\Vinc1sor ::letal Products , to make non-
proportional al10wanees of any kind to any cllstomer. Respondents

have appealed the scope of this order , and have submitted a proposed
form of order exc1l1ding ,Vindsor and including only catalogue and

trade-show allowances made to wholesale ellstomers of respondents
who maintain inventories of respondents' products. Since there is no
E'yidence that suggests either that respondents haye violated or are
Ekely in the future to violate Section 2(d) in their transactions with
retailers, or otherwise through ,Yinc1sor. or that respondents haye
furnished or win furnish promotional al1cnnmces to wholesalers save

in connection with catalogues and trade shows , the Commission finds
lYlsuffcient justification for fi1 order coextensiye in breadth with the

statute. On the other hand , the Commission fin(ls no basis for di3tin-
guishing in tl18 order bet'wpen "\vholesale customers of respondents
who maintain inventories , and those who (10 not.
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Acconlingly, the findings of fact and conclusions of law contained

1n the initial decision are adopted by the Commission , and the onler
to cease and desist has been modified in accordance v-lith the views
stated in ihis opinion.

In formulating the terms of an order to cease and desist, the Com-
mission is not concerned with whether the order should be "broad ' or

narrow" as such. The significant question , rather, is what kind of
order will be most effective to " cure the in effects of the il1egal con-
duct, and assure the public freedom from its continuance (United
States v. United States GlIp8Um 00. 340 L". S. 76 , 88). The Commis-
sion s objective is to restrain llnla\"ff111 acts and practices "whose
commission in the future, unless enjoined : may fairly be anticipated
from the (respondent's:1 conduct in 1he post (N.L.R.B. v. Express
Publishing 00. 312 U.S. 426 , 435). If Oil order coextensive in
breadth with the statutory prohibition appears to be required for
effective relief , it is the, Commission s duty to enter such an order.

That might be appropriate 'where , for example , the respondent's con-
duct ,vas snch as to snpport an inference that his violation of law

might be repeated in a variety of woys, diffcult to anticipate pre-

cisely, in the future. On the other hnnd where the record in a par-
ticular case does not show a danger that the specific illegal act or
practice fonnd will recur in some otner or diffcult-to-define forms , a
relatively na.rrow and specific order may suffce. In every case , the
Commission possesses a "wide discretion in its choice of a remedy
deemed adequate to cope with the unlawful practices (Jacob S1eget

00. v. 327 U.S. 608 , 611). This discretion wi11 bc exercised
with an eye toward achieving practical resu1ts. 'Yhether a "broad"
or "narrow" order wjll be most effective depenels , tl1erefore , on the
particular circumstances and needs or the case. For these reasons

the order entered in the instant case is not to be regarded as a general
model or precedent for orders in other cases involving different cir-
cumstances and needs.

Commissioner faclntyre dissented.

DISSEN'lXG OPINION

XOYE)IBER 7 1963

By l\1AcINTYR:E COl1vmissioner:
The onler entered by the majority js unduly narrow , Jimited as it

is t.o advertising or other publicity services furnished in catalogues
or other publications serving tlJe purpose of a buying guide as wen
as in trade sho\Ys by ihose of respondents ' customers who happen to 1.(',

"\vllOlesalers , mail order distributors or catalogue houses.
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Frere, without citing 7'ranrwgi'on C(jllpany In('. Fpc1eral Trar1e

Commission Docket Xo. 7978 (lQ62) C61 F. C. 62r1J, the majority
has in effect extcnded the holding in that rase to a factual situation
\\v

llere it is not applicable. The holcling in Ti' ansoYN!in should be

limited to the facts of that case; its dicta shonld be confined to those
procecclinp:s \yhich in fact are charactel'i%ec1 by n (;slenc1el' ;bare bones
l'ecol'cF , pC-'1 mining little. or no analysis of :t rcspondent's past promo-
tional acti,- it:C-s. /\.1thongh the yiolatioll of Section :2 (cl) documented
here has bee' !) confined to catalognE's Hnd promotional payments for
trade 511o\Y3. the- record sllggests that the aflliaiecl respondent COl'PO-

rations dic1not necessarily confine their flchertising and promotional
pa)' ments to these media. It is fl1rtllermore clear that the affJiai"ecl
cJosely held rcspondent corporations : promotional antl ftch'el'tising
payments 'were not Jimited to tho e CllstOlnel'S cOIning within the
scope of the majority s ol'd('r.

In efIec. , the majority of the Commission hils l'u1ec1 here thnt. if
a rec.ord does not afIl'matjn Jy suggest 11m!: "iolations of Section :2((1)
Inny be expected in connection ,,,it11 other cntegories of clIstomers 01'

lneclia than tho e invoh'ecl in past yiolations, then the order shonJd
proscribe only the pl'ec.ise nets preyiously undertaken in connection
with the SHIne classes of customers. In Ti' wlsogi'Jin hO\Yen , we

specificnl1y clisayowed the contention that limitation of tlie on1e.r
provisions to certain classes of customers ,,-as required by the ncp(1
fo!' specific.ity. This need "- e held is satisfied if the practlcps pro-

scribed are defined with suffcient clarity.
The orc1er here limitecl to cataJognes or other publications setTing

flS buying guides and track \lO\I,' S does Ilot adequate,ly proscribe pos-
sible "variations on the basic theme, : See ranity Fa;T Popel' Jfll1.
Inc. v. Federal Tnlde Conun, i:S8iO/L 311 F. d 4-80 (:2d Cll'. 1062).
FlJrthcrmore it is inconsistent ,,'ith the COlmnission s opinion in that
case 1 holding sinee Section :2 (d) em' ers a lim itcd fll'efl 1n which t 118

forms of \' iolation are Eke anclrelatec1 , that an order under the stat-
ure should not, in most instances , tw confined to tbe l'xact vio1atirmt'
fOllnd. The proper order , in my opinioll : wo1l1c1 embrace "neh' ertis-
ing or promotional display sen- ices or facilities and li1\:e or l'e.latcd
pn1Ct.ees :: wit.hout. limitation as to the media in,'ohec1. That defini-
tion has onJy recently 'rOll judicial approval; jndeed , it was promul-
gated by the Second Circuit in ranity Fair Papel' .11;1l8 Inc. 

". 

Fed-
ol T'iude C'OhU)(Js8ion 8U.pNL a case invoh'inp: is sjmilar in many

respects to those with \yhich we are confronted here.

:I Vanity Fair Paper !!ilIR bIC. , Dr:cket Xo. 7720 (1962), L60 P. C. 51JSJ, modifirrl
;::11 F . 211150 (2(1 Cir 1862).
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FrXAL QrWEH

This matter has been heard bv t.he Commission on reopondellts
appeal from the initial dec.isiol1 of the hearing examiner. The COll-
mission has rcndered its decision , granting the appeal in part but
denvino. it in al1 other res )cets. The Commission hns tletel'llined

. "

for the reasons stated in the accompanying opinjon that. the order
to cease and desist contained in the initial doe18ion should be modi-
fieel and, as rnmlifiec1 , issued as the Commission s i-nflJ order. Ac-
cordingly,

It ,is ordered That respondents, Al1-Luminum Products, Ine., a
corporation , Al1-Luminum Sales Corp. , Inc. , a corporation , their off-
cers and directors , and Boris Cohen , individually and as an ofIicel' of
each such corpora.tion , anel their employees, agents and representn-

tives , directly or through any corporate or other device, in or in con-

nection ,yith the offering for sale , sale or distribution in commerce
(as "commeree" is defined in the Cla.yton Act , as amended) of alumi-
num outdoor casual furniture and folding tables , and any other prod-
ucts manufactured , sold or offered for sale by respondents : do 10rth-

ith cease and desist from:
Paying, or contracting for the payment of, anything of value

to or for the benefit of

(1) any wholesale customer of respondents whether or not

such customer maintains an inventOl') of respoll(lents '. procl-
ducts, or

(2) any mail-order distributor or catalogue house that is
a customer of respondents

as cOlnpells ltion for or in considerdion of nny ::eT\" ices or facili-
ties consisting of nclvertising or other publicity, furnished by or
through sueh cllstomer

(1) in n catalogue or other publication serving the pur-

pose of a buying guide , or
(2) in a tracle show

in connection with the processing, hanclling. sale or offering for

sale of nny products manufactul'€(l, sold 01' oflerec1 for sale bv
respondents , unless such payment oj' consideration is llmcle antil-
ab1e 011 proportionally equal terms to aU other llch C1!s,omers

competing in the distribution of s11ell products.

It is further OJ.dei' ed. That the complaint be dismissed ,1S to George
Cohen individualJy and ":" inc1sor Iebl Products , Inc., n C'orpol'atio;l.

It i8 fu.rUwr' (JT(/ered That respOndeJ1ts na.rnecl in the order to cease

and desist shall , ,yithin sixty (60) clays aftcr sen:-jce npon them of



1282 FEDERAL TRADE cO:\I:nSSIOX DECISIONS

Complaint 08 F, '1.

this order , file with the Commission a report in writing, signed by
sHch respondents , setting forth in detail the mallller and form of
their compliance ,,-ith the order to eease and desist.

By the Commission , Commi::s1oner ::laclntyre dissenting.

Ix THE IxrTF,R OF

HEIXZ W. KlnCHKER TRADIXG AS
liKIYEHSE CmIP.

onDER , 01'1XIO: J ETC., IX REG"UtD TO THB ALLEGED VIOLATION OF 'IT-

FEDERAL TR.\DE CO)DnSSIO \CT

Docket 8538. Complaint , Oct. 16, 1962-Dccision , 1.Otl, , 196.1

Ol' der requiring the Pasadena , Calif. , manufacturer of an inflatable swimming-
aid device designated "Swill-Ezy" to cease representing falseJy through
statements and depictions in ach-ertising in magazines of national circula-
tion that the device would prevent any user hom sinking, enable a non-
swimmer to swim , protect him from the dangers aSRociated with swLmming,
and enable him to perform like a skiled or champion swimmer; and that
it was guaranteed.

CO:\IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Heinz ';Y. lCirchner
an individual trading as l,;niverse Company, hereinafter referred to
as the respondent , has violated the provisions of the said Act , and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest hereby iSf3ues its complaint
stating its charges in that respect as follows:

\RAGnAPH 1. Responden t J-Ieinz \V. IGrchner
trading as Uni\'crse Company, with hjs ofIcc ancI
located at 959 1-' orth Lake , Pnsadena , California.

PAR. 2. Respondent is now , ancl for some time last past lUts been

engaged in manufacturing, and in the advertising, offering for sale
s;l,le and distribution ot a s\vimming-aid device designated "Swim-
Ezy ': to the purchasing public.

PAR. 3. In the course and conduct of his busine..,s , responclent now
causes, and for some tilne lust past has caused, bis Stdcl products
when sold , to be shipped from his pJace of business in the State of
California to purchasers thereof Jocated in various other States at

the United States and maintains, and at all times mentioned JlCrein

is an individual

pJace of business


