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this order , file with the Commission a report in writing, signed by
sHch respondents , setting forth in detail the mallller and form of
their compliance ,,-ith the order to eease and desist.

By the Commission , Commi::s1oner ::laclntyre dissenting.

Ix THE IxrTF,R OF

HEIXZ W. KlnCHKER TRADIXG AS
liKIYEHSE CmIP.

onDER , 01'1XIO: J ETC., IX REG"UtD TO THB ALLEGED VIOLATION OF 'IT-

FEDERAL TR.\DE CO)DnSSIO \CT

Docket 8538. Complaint , Oct. 16, 1962-Dccision , 1.Otl, , 196.1

Ol' der requiring the Pasadena , Calif. , manufacturer of an inflatable swimming-
aid device designated "Swill-Ezy" to cease representing falseJy through
statements and depictions in ach-ertising in magazines of national circula-
tion that the device would prevent any user hom sinking, enable a non-
swimmer to swim , protect him from the dangers aSRociated with swLmming,
and enable him to perform like a skiled or champion swimmer; and that
it was guaranteed.

CO:\IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Heinz ';Y. lCirchner
an individual trading as l,;niverse Company, hereinafter referred to
as the respondent , has violated the provisions of the said Act , and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest hereby iSf3ues its complaint
stating its charges in that respect as follows:

\RAGnAPH 1. Responden t J-Ieinz \V. IGrchner
trading as Uni\'crse Company, with hjs ofIcc ancI
located at 959 1-' orth Lake , Pnsadena , California.

PAR. 2. Respondent is now , ancl for some time last past lUts been

engaged in manufacturing, and in the advertising, offering for sale
s;l,le and distribution ot a s\vimming-aid device designated "Swim-
Ezy ': to the purchasing public.

PAR. 3. In the course and conduct of his busine..,s , responclent now
causes, and for some tilne lust past has caused, bis Stdcl products
when sold , to be shipped from his pJace of business in the State of
California to purchasers thereof Jocated in various other States at

the United States and maintains, and at all times mentioned JlCrein

is an individual

pJace of business
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has maintained, a substantial course of trade in said products, in
commerce , as "commerce,:: is defined in the Federal Trade Commission
Act.

\R. 4. In the course and conduct of his business and for the pur-
pose of inducing the sale of said devices , respondent haslnade cer-
tain statements with respect thereto in magazines of national circu-
lation , of which the following are typical:

SWIM EZY
(Depiction of a young lady in a bathing suit)
Il'VISIBLE S\VIl\ AID
SO"'- SWI nIERS SWnI INSTANTLY
Yes, now you too can swim like a fish the easy, safe way '" 0; * ne\y , unique
4-oz. device , *5 /1 thin , W01'O I)lVISIBLE undel' bathing suit or swim trunks
floats 3'011 at ease , without effort * * * it makes anyone unsinkable. Poor
swimmers look like champions * * * money back gnarantee * '" *

PAR. 5. By and through the use of the aforesaid statements and
depictions , and others of similar import not specifically set out herein
the respondent represented that when said device is used as directed
while swimming or bathing:

(a) It will , of itseH, prevent any user from sinking;
(b) Its use wil instantly enable non-swimmers to swim;
(c) Other persons will not know , or will not be able to notice , that

a swimming aiel is being ''lorn;
(d) The use of the device by pOOl' or unskilled swimmers wil en-

able them to perform or look like champion swimmers.
PAIL 6. In truth and in fact , when respondent' s said device is in-

flated and used as directed while swimming or bathing:
(a) It wi11 not, of itseH, prevent all users from sinking. To the

contrary, the extent to \vhich said device may help a person from
sinking depends to a considerable extent upon the inherent buoyancy
of the user , which varies considerably from person to person. :Many
prospective users of respondenes device , as a consequence , would need
to exert considerable effort to keep from sinking;

(b) Its use is limited to aiding flotation and it will not instantly

enable the user to swim;
(c) It wil bring about a visible alteration in the bodily configura-

tion of the user which in many instances and contrary to respondent's
representations , would be kno\vn to , or noticed by other persons;

(d) The use of the device will not make unskilled 01' pOOl' s,,- im-
mers perform or look like champions or skilled swimmers.

Therefore , the statements and representations as set forth in Para-
graphs 4 and 5 hereof were and are false , mis)eac1ing and dcec.ptive.
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PAR. 7. In his various advert.isements as aforesaid , re,spondent has

llsed snch statements as "maneT back gllaraniee
\R 8. In trnth and in fact the ndvertisec1 gnarantee for such de-

vices is limited by respondent to aspecifiec1 period foHowing the pur-
chase of said device , "\vhich limitation 'YflS not di c1osec1 in l'esponc1-

enfs advertisements. Therefore , the quoted statement in I' aragraph
7 hereof is false , misleading and decepHve.

-\R. 9. In the conduct of his business at all times mentioned
herein , respondent has been in substantial compe6tion , in commerce
''lith corporations , finns, and individuals in the sale of swimming
aids and other products of the snme general kind and natnre as those
sold by respondent.

\R. 10. The use Ly respondent of the aforesaid false , Inisleading
and deceptive statements , representations and practices has had, and
now has , the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations ,yere and are true and into the purchase

of substantial quantities of respondenfs product by reason of said
erroneous and mistaken belief.

PAIL 11. The aforesalcl ncts and practices of respondent , as herein
alleged, "Were and are all to the prejudice and injury of the pnuIic

and of l'espondenfs competitors and constituted , and nm\' constitute
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce , in violation of Section 5 of the Fed-
eral Trade Commission Act.

11fT. J oh" J. .11 c,Vally supporting (he complaint.
Christie , Pm.lce,' d: Hale Pasadena , Calif., by

Th01' Ti.ion for the respondent.

21fT. RobeTt R.

IXITIAL DEClSIO BY Emy ARD CREEL, I-IEARIKG EXA ITNER

)L\Y S , lUG:-

The Federal Trade Commission issued its complaint against the
respondent on Odober IG , 19G2 charging him with falsely ac1,' ertis-
ing thl" merits of ft swimming-aid device designrl1:ec1 as " S,yim-Ezy"'
and advertising this product as being gunranteec1, without discJosing

that the guarantee. is 1imited to fl. specified period of tirne. Hcsponcl-
enes answer denicd thnt his achertising yras false , misleading:, or de-
ceptive HHll denied that he had violated the statute as a1Jeged ill the
complaint.

This proceeding is before the hearing examiner for final consider-
ation upon the complaint , answer , testimony fmd other pyjelc!lce , and
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proposed findings of fact and conclusions filed by cOllllsel for l'e
spondent and by counsel supporting the complaint. Testimony 01

two swimming coaches and of the respondent and fOHneen cshibits
"Gre rcceived in evidcnce. Consilleration l1as been gin ll to the pl'o

posed findings of fact and conclusions submitted by both parties
and aU proposed findings of fact and conclusions not hereinafter spe-
cificalJ)' found or concluded are rejected, and the hearing examiner
having considered the entire record herein , Blakes the fol1o\Ying find-
ings of fact, conclusions drawn therefrom, and issues the follo\ying

order:
FIKDIXGS or F.-\CT

Respondent Heinz "'V. IGrchner is an individual trading fIS Lni-
erse Compa,ny, with his offce and place of business located nt g.-50

orth Lake , Pasadena , California.
Hespondent is now , ancl for some time last past has been , engaged

in manufacturing :1 swimming-aid device designated as ;' Slyim-Ezy
lIe advertises this product in magazines and sells it to the public
primarily by means of orders received by mai1.

In the conduct of his business, find at all times fauna herei11 : re-
spondent has beeu in substantial competition , in commerce, with col'
porntions , firms , and individuals in the sale of swimming aids and
other products of the same general kind and nature as those sold by
respondent.

Respondent now causes and for S01ne time last past has caused his
said products , when sold , to be shipped from his place of business in
the State of California, to purchasers thereof located in ,.arious other
States of the United States and maintains and at all times mell
tioned hCl'etll has maintained a substantial course of trade in 8aid
products in cOJnmerce, as ;: commel'l'c " is defined in the Federal

Trade Commission Act. The facts found hereinahoye Iyere admitted
by respondent s ans\yer.

For the purpose of inducing the sale of said c1eyic.c respondent. has
made certain statements \'-ith respect thereto in magazillt's of n8.-
tional c.ircnlation (Tr. 93 97) of -shieh the following are typical:

SWDl EZY
(Depiction of a . oung lady in bathing suit)
1::\- 1 SIBLE S\\T\! .-\D
XO:\-S\VDDIERS SWI:\! IXSTA?\TLY

. now on too can swim like a fish the easy. safe way '" '" '" :-cw . unique
. tleYice , 1 " rhin , "orB L''iVISIBLE under bathing suit or swim tnmks

t\OnTS yO\l at ease, "il)lOut effort- , * '" " it makes anyone unsinkable. Poor
s\Yimrners look like elwmpiul1E , 0' "' '" :\Ioney lmck guarantee

" '" *

. (CX:=

:)4\
7f;O-- OlS-f)9-
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By and through the use of the aforesaid statements and others of
similar import not specifically set out herein , the respondent repre-
sented that when said device is u:3c1 as directed while swimming 01'

bathing:
(a) It will prevent all users from sinking;
(b) It will instantly enable non-swimmers to swim;
(c) Other persons will not know , or will not be able to notice , that

a swimming aid is being worn;
(d) The nse of the device by poor swimmers will enable them to

perform or look like champion swimmers.
Respondent' s device is not a. life-saving device and "ill not prevent

llsers from sinking under all circumstances. It "ill add to the buoy-
ancy of an individual and assist him in staying afloat; although, it
will not literally prevent. all users from sinking. It is not. advertised
as a life preserver, but in view of this representation it might be so
used or relied upon and there is some danger attached to the u e of

this representation. R.espondent contends that the swimlner referred

to in the testimony (Tr. 31) ,vas necessarily floating lJefore he ex-
haled the air from his lungs , but it is not deal' whether he was being
kept afloat by the device or whether lIe was aided by his own
movements.

Respondent represents that the device will instantly enable non-
swimmers to swim, and it appears from the evidence that with the

added buoyancy of the deYice a non-swimmer can dC'i' ote his atten-
tion to prope.lling himself by arm and leg movements and begin to
learn to swim. It would seem that although the representation " In-
stantly enables non-s,vimmers to s\."im" is exaggerated , the de,- iC'e is

of some value as an aicl in learning to swim , and this repre entation
may be considered to be harmless puffng and houlcl not be pro-
hibited.

Respondenfs representations that the device permits the uscrs to
perform and look like champion s,,-immers are such exaggerations
that the.y are false. and misleading. Even a competent swimmer docs
not have the form nnd speed of a winner of swimming contests , and
fL nm- ice would not perform or appear to perform as a ckunpion
s'iyimmcr while ,vearing respondenfs swimming aiel.

TIespondent also represents that the device is invisilJle when ,vorn.
It is c1e ignec1 to be worn under n bathing suit and nonnaHy the color
''Iould not be seen , but ,,,hen inflated sufficiently to be nduable for
the purpose of aiding the wearer to remain afloat to learn to swim , it
would be obvious to others that something was being "-urn under the
bathing suit. If the portion of the body about which the deyiee is
worn is submerged it would not be noticeable , but when the body is
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afloat , 3S it wOllJd be when the device is properly used and when it is
effective, its outline is apparent to obsen'ers. To the extent that
noticeability is important , buyers ". ho reJy on the representation that
the device is invisible would be deceived.

Respondent has included in his advertising a statement that hi3
product ca.rries a. money-back guarantee, but the directions enclosed
with the product when delivered disclose to the purchaser that the
product must. be returned in seven days , which time was recently
extended to ten days. In practice , respondent has returned the pur-
chaser s purchase price after much longer periods of time when the
product was returne.d in merchantable condition, but the purchaser

is not advised that this is the practice. Respondent has acted in a
reasonable and generous manner in returning purchase money to dis-
satisfied customers , but the advertising fails to reveal any limitation
on the money-back guarantee and the purchaser is advised of this
limitation only after the product is delivered. It is concluded that
seven or ten days is too short a period of time to benefit many pur-
chasers who may rely on an unlimited guarantee at the time of pur-
chase, The buyer would, as respondent contends , expect to be re-
quired to return the product within a reasonable time, but not within
a. week or tpn days which might expire before opportunity for use of
the product. Since respondent has advertised his product as having
a monpy back guarantee , and has imposed or has purported to impose
a limitation of this guarantee at the time of delivery, it is found
that there is a degree of deception inherent in the practice, aHhough
there is no te,stimony that deception has occurred.

The use by respondent of the aforesaid false , misleading, and de,
ceptive statements , representations , and practices has had and now
has the capacity and tendency to mislead members of the purchasing
pubJic into the eIToneous and mistaken beJieI that said statements
and repre,sentations were and arc true and into the purchase of sub-
stantial quantities of respondenrs product by reason of said erroneous
and mistaken belief,

COKCLU51OX

The aforesaid acts and practices of respondent, as 11crejn found
were and are al1 to the prejudice and injllY of the public and of
respondent"s competitors and constituted and now constitute unfair
methods of competition in commerce and unfair and deceptive acts
and practices in commerce in yiolation of Section 5 of the Federal
Trade Commission Act.
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ORDEH

It 1.3 onlered That respondent , Heinz \V. IGrchner an indiviclual
trading as .Universe Company, or under any other name or IHlmes
and respondent s agents, representatives flld employees, directly 01'

through any corporate or other device , in connection "\yith the ach-er-
tising, offering for sale, sale or c1istril)Ht1on in commerce , as "com-
merce" is defined in the Federal Trade Commission Act of s'\"1l111ing

aids designated ;: Swim-Ezy , or any other device of substantially
similar design , properties, or construction , do fortln'lith cease and
desist from TE presen6ng, directly or by implication , that:

1. Said device will prevent the users thereof from sinking;
2. Persons other than the users thereof will not know or could

not notice that a swimming aid is bf'1ng used;
3. That the usp of the device ,,,i11 enaLle poor or unski11ell

swimmers to perform or look like champions or skilled
s'nmmers;

4. Said deyice is guaranteed , unless the nature and extent of
the guarantee are clearly and conspicuously disclosed in con-

junction "Tith such representations.

OPIXION OF TIlE COJDIISSIOX

XOVE:HBER 7 , 196.3

By EL::IA CO'lunissioncT.-

The complaint in this matter charged respondent" "\yho is engage(l
in the manufacture and sale of a s"\yimming-aid device known as

Swim-Ezy \ witl1 l1aving falsely and deceptively ach-ertised this
device , in "ioInt-ion 01 Section is of. the Federal Trade Commis ion

Act. Hearings were held and the hearing examiner filed an initial
decision. In it he dismissed the complaint insofar as it challenged
the representation that "S"Tim-Ezy instfll11y enables non-s"\yjmmel's

to s"Tim, on the ground that such representation 'nlS merel , h:11'11-

Jess ;;pnffng . Complaint counsel has not appe,lled from this ruling.
.At the same tilTle , respondent has not appealed :from that part of the

initial decision in "Thich the examiner held deceptive nnll llnlaw-h!l

the representation that the purchaser of " S"\yim-Ezy " recein:s there-

"\vith a money-back gl1arnJltee. Hmyeycr, re pondent lloes appeal
from the part of 111( initial decision in "\yhich the fol1owing repre-
sentations "\yere fou1ld to be cleceptiye andl!nb,yf111: lhat the use of

S'iyim- .Ezy wi1l1' encler a person unsinkable; thnt the device is in-
yisibJe; and thai use of the c1eyice "\vill enable, l pOOl' or unskilled

swimmer to perform or look like n champion 01. sbllec1 swimmer.
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Swim-Ezy" consists , essentially, of a flat , inflatable ruuber bladder
connected to a plastic tnbe. The device is designed to be wrapped
aronnd the lower part of the trunk of the body, in the area of the
hips and Jo cr abdomen , in slIch a way as to be concealed by a bath-
ing suit or 8,,-i11 trunks. After the ",yearer has entered the water (or
before, if he ".ishes), he blows into the plastic tnbe and thereby
inflates the bladder; he then pIngs the tnbe and folds it beneath the
bathing suit or trunks lor concealment. 'Vhen the wearer leaves the
",yater, he releases the plug and the bladder deflates. The purpose of

-im-Ezi' , as stated by respondent, is to assist the wearer 
achieve buoyancy (i. , to float), thereby enabling him to cle1'ote his
attention and energies to propulsion (i. , swimming)-without any-
one else being a ware that he is using a swimming aid.

There is no question that respondent in fact made the representa-

tions alleged in the complaint. A typical advertisement for "Swim-
Ezy , of record in the instant case , reads jn part:
l'e,y , unique 4 oz. device, ;h" thin , wom INVISrBLE under bathing suit or
swim trunks , floats you at ease, without effort, is comfortable all day. Ko
llore fear of deep ,,-ater, it makes anyone unsinkable. Poor sWimmers look
ljke champions, new swirnrrfers nse less strain.

Another advertisement of record reads in part:
S'YIM- EZY" turns non-swimmers into swimmers quickly and casily * * "

makes poor and timid swimmers fun-loving water champs * * * guarantees
swimmers and non-swimmers alike morc 8nfe fun in the water. All tbis * " 
and it' s invisible!

S\VDI-EZY" changes your bathing suit into a fully safe , floating swim suit
that easDy supports your whole body-lets you swim as long as you want-
swim as far as you please-become a better swimmer. Lse " SWIlV-EZY" for
any water sport-boating, fishing, water games. Play Safe-Be Safe * * :1
with "SWIM-EZY"

Many people are afraid of the water. But now " SWIM-EZY" ends aU your
worries and fears * * * makes a non-swimmer as light and safe in the water
as a fish. And, there s no danger of sudden cramps , 01' any disabling pain
while in the water. Because SWI.I-EZY" filoats you right to safety.

Respondent' s principal cont.ent.ion on this appeal is that complaint
counsel faiJed to prove such representations as the foregoing to he
false and clecepti ve. In part, we accept this contention; we agree
that , insofar as the representat.ion that " Swim-Ezy :' is " invisible " is

concerned, there has been a failure of proof.
To be sure

, "

S,yim-Ezy" is not, iln-isibJe or impa.lpable or dimen-
sionless, and to anyone who so understood the representation , it
would be false. It is not likely, hOW81'er , that many prospective PUl'-
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chasers '''QuId take the rcpl'e pntation tl1l1 in its literal SPllse. True
as has been reiterated many times, the Commission s responsibility is
to prevent deception of the rul1ible and c:ret111Jous: as lye11 as the

cautious a,nc1 knowledgeable (see e. Cll(fl1es of flu; Ritz D'i8f. Corp-
Y. 143 F. 2d 676 (2(1 Cir. ID )). This principle Joscs its
ntJidity, hO'\-e\,81' , if it is applied unc.ritic,llly or pushed to an lbsurd
extreme. An arln rtiser Cflnnot be charged ,,,jth liahilit;- in respect
of every conceivable misconception , howcyrr ol1t1rmdish, to which

his representations might be 511 bj cet among the foolish or feeble-
minded. Some peopJe , becfmse of ignorance or incOl1l)rehcllsion
may be misled by eyen a scrupulously honest elnim. Perhaps:1 few
misguided souls be1ieye, for exnmple , tlwt all "Danish pastr
made in Denmark. Is it , therefore , an actionable deception to adver-
tise "Danish pastry " ",..hen it is made in this country? Of course not.
A representa60n does not become " false anel deceptive, :: merely be-
canse it wi11 be unreasol1ilbly mis11nderstood hy an insigniflccllH :lnd
unrepresentative segment of the dass of persons to ",..ham the repre-
sentation is addressed. If hmyeyer, ad1'ertising is aimed at a spe-
cia1Jy susceptible group of people (e. rr. , children), its truthfulness

must be measured by the impact it will makE on them : not others to
whom it is not primarily directed.

The essence of the representfltion of " invisibility :: is , simpl:, : tlHlt
Swim-Ezy" may be \yorn ,..ithout other s\yirnmel's or bystanders

realizing that the wearer is using a s\Ylmming aid. In adyertising
an " invisible :' swimming aid , respon(lent is obviously cat.ering to the
feeling of embarrassment \"hieh many people feel in publicly reveal-
ing that they cannot swim. All the representation ,vas intended to
convey, and an that it \"ould be understood by most prospective pur-
chasers to mean , is that " S,,' im-Ezy" may be \yorn inconspicuously.
The possibility that somB persons might believe that " Swim-Ezy
not merely inconspicuous but wholly invisibJe or bodiless , seems to
us too far- fetched to ,,'arrant this Commission s intervention in the

public interest. And , there is a dearth of substanti , probatiye evi-
dence to demonstrate thB fnlsity of the claim that. "Swim-Bzy ' can
be worn in an inconspicuous manner. ,Ye attach little weight to tIle
evidence on conspicuousness offerell by complaint counseFs expnt
\Y1tness , who directed t "'TO of his swimming 5t uclents to put on and
T\hen they entered the \Tater , inflate " S",Ylm- Ezy " devices. He, testi-
fied thflt students appeared to hirn to be bulgy and distende(1.
However, this " test ': of the deyice s "invisibility ""as not conclllctr'd
in snch a way as to impress one with its reliability. The experri:
testimony T\flS not suffcient1:,' concrete and detailed to permit an
inference, that the test conditions fairly reflected normal s,yimming
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experience or demonstrated the performance of the product under

ordinary conditions of use. ,Ye have also concluded that the other
evidence introduced in support of the complaint on this issue was
inconclusive. AccordingJy, this part of the complaint must be

dismissed.
The other two representations ,,'ith "\'Ihich respondent's appe l is

concE'Tl1ed , namely, that "Swim-Ez:y 'j renders the wearer unsinJmble
and that it enables him to pe,dorm like a chttmpion swimmer , have
this common, and in the circumstances potentiaJ1y dangerous ele-
ment: they assure the wearer that cyen if he cannot swim and strays
into deep water, he is safe from sinking, drDlvning or otherwise

getting into trouble either because of his lack of proficiency in , or
the natural dangers associated with, swimn)ing or other aquatic

activities. The wearer is assured that he need not even take the
ordinary precautions against trouble in the "\yater-that with "S"\vim-

Ezy , there is no danger from sudden cramps or other disabling pain
and that he wjI be endowed ,,,ith the skill , not of the non- swimmer

or novice swimmer , but of the champion. These representations are
calculated to lu11 the wearer into a sense of security. If t.hey are

untrue , if the sense of security induced by the " S"\1"im-Ezi' adyertise-

11cnts is false , the deception is most serious, affecting, as it 11ay, 1101,

merely the pocketbook of the consumer, but , at least if he is a non-
swimmer or poor swimmer, his personal safet.y as well. It might be
added, too, that the instructions enclosed with each "Sv\rim Ezy
d(' vice do not attempt to qualify the s\vceping claims made in the
advertisements.

Two conege swimming instructors were ea.Jlec1 by complaint coun-

sel as expert witnesses. Respondent yigorollsly cont.ests the proba-
tive value of evidence offprecl by these witnesses on the basi s of tests
c.onducted by them with "Swim-Ez:i' . 'Vhile 'YO find no material
points of resemblance between the problems of testing il1yol,,ed in
this ease and those involved in Ev;s Jl/g. Co. v. 287 F. 2d

831 (9th Cir. 1961), upon which respondent principally relies , we
are inclined to agree that the evidence furnished by the tests regard-
ing the properties of "S,rim-Ezy , like the test, evidence on "inyisi-
bility , is inconclusive.

I-Iowever, we think that the fa1sity of respondent's represent-ations
is amply established by the expert witnesses: general testimony 1'8-

ga,rding the nature of buoyancy and the techniques of s,,-irnming,
testimony based not on the tests they conducted with "Swim-Ezy
but on their general experience in , and kno"\yJedge of, the field. Re-
spondent does not, and could not reRsonab1y contend that these two
witnesses were not. eminently qualified to give such testimony.
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The expert testimony establishes the following facts. I3uoyal1cy-
ability to float-varies greatly from inc1ivic1ual to individual. At
one. extreme are. people ,,;-10 arc " floaters ; they can remain afloat
"ith Ertle cHort. At tlie other extreme are the " sinkers ; even with
their lungs fnll of air , they ,yill sink immediately if they cannot
sv. jm. Buoyancy is a function not only of innate body structure , but
also, and perhaps more importantly! of the psychoJogicnl state of
the inc1iyiclmtl-his relaxation and self-confi(lence ill the ,yater. The
nOll- S,yjmmer or person "who fears the ,yater may often be a ;' sinker
until he gain.s some skill and confidence.

\Yhat, happens when ft person of negative buoynncy, :l sinker , en-
ters the water "\venring an inflated devi('e like "Swim-Ezy around
his midsection? The device may render him suffciently buoyant to
keep the middle part of his body afloat , though no 8yidence was ad-
duced to show just how buoyant , in fnet

, "

S"\Yim-Ezy will render
R persoll: but , at the saIne time the upper pnl't of the body, including
the 11C';\(1

\\'

i11 be depre secl. The position of a f'killcd swimmer in
the water is a sloping aIle: the center of gTilvity is in the area of the
hmgs: the head is aboye this area; the hips nncl legs, be10\\' it. 
contrasL n. device sHch as " S"\yim-Ezy :: canses ele"\"ation of the hip
region and (lepl'P sion 01' the other nreflS 0.1 the body. Consider the
case of a. non-swimnwr who relies upon the nSSllrance of sftfety and
l111sinkab1lity in l'espondenfs ndvertisemellts and steps into "\yater

over his head: he mflY fmd that "\yhile his hips are flofiting, his face
is being forcetl under water. The danger to the individual if this
happens is obyious. Silnilnrly, a person attacked suddenly by dis-
abling' cramp or other pain \\hile wearing " Swim-Ezy in the "\\ater
may find that his head is submerged under "ater, though his hips
may continuc to float. " Swin1-Ezy " in short , is not an effective life
pre,sern:r. It does not assure thc wearer safety from the dangers of
swimlning or from the "\rearer s ineptness in swimming.

Swimming, it should be noted , is not -Ront.ing. Swimming is a pur-
poseful eJf-propulsion through the "\yater. A device such lS "S-wim-

Ezi: Inn)' help the novice s\\immer to overcome a ccrtfiin initial feflr
or hesitancy in attempting to swim , and so may indirectly assist in
the. teaching of s"\yimming or in the acquisition of the skills of a pro-
ficient S\,imIner. In no sense , hO\lyvcr , can a device such as "5"im-
Ezy : impart to the. 11o"\i('e or poor swimmer the security in deep
"\yater that comes to the expert or champion s\\"imnwl' through long
training in hre.athing, mnscular coordination , and other attributes of
the g.oocl swimmer.

Thus, "\ye agree ",-ith the examiner that respondent's represent 
tiOlIS of 11l1sinkability nncl of champion performance are false find
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deceptive. :Nor do '''e accept responc1enfs contention that the repre-
sentation that "Swill-Ez:Y: will enablE' the '''earer to perform like
or become , a champion or skilled swimmer , eycn if it is false, should
be cbsregardec1 as mere harmless "puffng . See , e, !(iddep Oil 00.

r. 117 F. 2d 892 (7th Cir. 19H). This hyperbolic repre-
sentation contains at least a kernel of dangeronsly misleading matter.
Even if most people ,,"auld discount the claim that

, "

wcaring "8"im-
Ez:'(' , t.hey will fOli,hwith become expert swirnmers , they ",'ill not
necessarily discount. the implied representations that "STIim-Ezy
1,vill enable them to take the kiud of risks that only proficient swim-
mers should take. The ordinary person may ,yell understand. from
the advertisements for "Swim-Ezi' , that , v,earing this' device , he can
,,,ith complete impunity swim in as deep ,vater , for as long a period
of time , and as far out from shore , as an expert swimmer. Included
in the representation that " S,vim-Ezi' enables the " eal'er to perform
as an expert or champion swimmer is , ,ve find , a. representation that
extraordinary safety and security are to be obtained by wearing

Swim.Ez:.(' the safety and security ordinarily enjoyed only by the
champion or expert swimmer. The representations or unsinkabiJity
and of expert performance in respondent s advert.isements are, thus
intertwined, and constitute, contrary to fact , a claim that '; 5'1,1m-
Ezy" will protect the non-swimmer 01' inexperienced s,vimmcl' from
all danger in any and a11 aqufltic ch'cumstances.

",Ve a1'e ho-we1,e1' , disposed to eliminate the prohibition in the cease
and desist order or the representation that " Swim-Ezy ' enables the
wearer to " look like" a champion swimmer. That rep1'e3e11tation
seems to us , standing alone , h8.1'111e::3 puffng.

In addition to its substantive attack on the examiner s findings

respondent on this appeal challenges the examiner s refusal to allmv

a continuance, or , alternatively, to perrnit the record to remain open
after completion of the hearings, in order that respondent mig"

have more time t.o obtain the serYlees of a test.ing company to snb-
stn,ntiate the truth of the chalJenged representations.

1inder OUT RuJes of Practice , responsibiJit)' for the orderJ)' and
expcc1itious conduct of adjudicative hearings is committed very
largeJ)' to the sounc1cliscretion of the hearing examiners. Hule

15 (c.). The reason for so allocating responsibility in matters such
as continuances is plain. ,Vhether to grant a. continuance depends
on an on-the-spot assessment of a wide variety of factors: the gooa
fait.h of t11C moving and opposing parties , the relative hardship to
the parties should the motion be granted or (1eniec1 , the balance of
convenience in terms of witnesses and evidence, the examiner

own commitments, and so on. The Commission is ordinariJy
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ill-equipped to mRke an evaluation of such factors suffcientlv re-
sponsive, to the par6cular circumstances of the individual case. Our
review of the examiner s Tuling on such questions should properly

be limited to determining whether there has been an abuse of dis-
cretion.

Although we find no indication of bad faith or dilatoriness on the
part of respondenfs counsel in requesting the continuance or, in

the a1ternatlve, opportunity to offer evidence after the closing of

the record. neither do "-e find that the examiner abused his dis-
cretion in (lenying such relief. It was open to the examiner to find
that responclent "-as unjustified in so delaying the initiation of
correspondence with the testing company that, in the event the
testing company \yas not prepared to act promptly, it would in all
likelihoQ(J be impossible for respondent to meet the hearing schedule

, illc1eecl ha ppened. In this connection , "c regard as significant

the fact that , n1though respondent "as apprised of the Commission
investigation into his representations regarding "Swim-Ezi' long
beiore. rhe issnance of the formal complaint in this maUer, he Inac1c
110 move to obtain the services of a testing company until more
than a month after he filed an answer to the complaint.. In the
circumstances , there is a hollow ring to the claim that the hearings
were he,ld so promptJy as to deny respondent a fair opportunity to
prepare his defense.

In any eTent , for the Commission to overrule the examiner on this
point would ill accord with the spirit of Section B(a) of the Admin-
istrati,-p Procedure A. , which requires agencies subject to the Act
such as the Commission , to proceed in all matters before it "with
l'pasonable dispatch" , and of our Rule 3.15(c), which imposes on

hearing examiners the duty '; to take all necessary action to avoid
de-lay in the- disposition of proceedings . Effectuation of these two

pl'oyisions requires broad delegation to t.he examiners of the power
to rule. on mati OIlS for continuances and simila-r relief.

,Yhile we are not deciding the instant case on such a. ground
we are inc.lined to think that an advertiser is under a duty, before
he makes any representation "hich , if false, could canse injury

to the health or personal safety of the user of the advertised prod-

1\ct. to make reasonable inquiry into the truth or falsity of the
l'E'pre pntation. lIe should bave in his possession such information
as iyo111d satisfy a reasonable and prudent businessman , acting in

, good fflith, that snch representation was true. To make a rep-
res entfltion of this ithout such mini11 . substanti;tipll,j.s
to demonstra te a reckless c11Sl'E'gard for human h ltk and saIety,

i1CIar an ll

~~~

:l -

~~~~~

:t1ce. -
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That this is so is evident from basic principles governing the law
of false and misleading representations. One who affrmatively
advertises a product to be safe , in a context in which the prospective
user s health or safety may be adversely affected if the claim is
false , implicitly represents that he has a reasonable and substan6al
foupdation in fact for making the claim. Consider the case of an
a.dvertisement for a sunburn oil which states that the product will
absolutely prm"ent painful sunburn, no matter how prolonged the
user s exposure to the sun. The pl1rcha.ser of this product would
certainly be surprised and dismayed to find that the advertiser had
made such a claim ithout having soEd reason to believe it to be
true. Purchasers believe that where snch a cla.i1n is made, it has
Leen substantiated in advance; the belief is reasonable and, 'VB
think, widespread. It is entitled to the Commission s protection.

Respondent' s tcstin10ny in this case makes abundantly dear that
he predicated his belief in the absolute safety and unsinkabiJity

oLtainable by wearing "Swim-Ezy" on utterly unreliable , subjective
impressions deri'7ed from the use of the device by himself and
members of his immediate family. Thus , he put on the

l1"l
arket a

pote tially d.n erous device c1ang us l ot i1l_gi3e1f t in that
It 11igh t 1 ure 119J)'--swllnm 11l i,,

;- 

"11 li terany,
deep w llecl by- re,snm1 )lt' s Tepxes!;Jl ?-tiolls" oI-- aEsoTiltesaIcry
aii (runSlriKabilifj
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gains thi-;- Ckgrmmd , respondenfs contention that the hearing
exnminer ncted inequitably in refusing to dehLY the hearings in
oreler to give respondent stil1 more time to attempt to substantiate
his chims for " Swim-Ezy" is indeed unpersllasive. Respondent had
been engaged in the manufacture and sale of "Swim Ezi' for
several years prior to the issuance of the formal complaint in this
matter. He thus had ample time to test the truthfu1ness of his
clairns for the device without requiring that the proceeding herein
be r1e1ayed. In fact , his fai1nre promptJy to ascertain the truthful-
ness 'vel non of those claims was itself , as has been noted , in dis-

regard of the health and safety of the c.onsuming pubEc.
To tho extent consistent with this opinion , the findings of fact and

cOI1c.lnsions or law contained in the initial decision are adopted
by the Commission. 'Ve have modified the order to cease and desist
eontnined therein in accordance with 0111' decision on this appeal
In ac1flition , certain changes haye been made in the language of the
onlpl' in order to m ke it clearer and morc effective.

Commissioner Anderson dissented in part.
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OPIXIOX. DISSEXTlXG IX P.\RT

QYE::\IBER , 196.

By AXIJEHSOX Omruni88ionei':
I concnr in all views expressed by the majority "ith the exception

of the holding that respondent should be permitted to repre ent
that his device enables the user to "look 1ike a champion swimmer.
Since f1 champion swimmer looks like any other swimmer, 01' even
it non-swimmer

, ".

hen he is not. actually swimming, snch a cbim
certainly COI1\"eys the impression that the user will be. able to
perform like a champion 31"1mme1'. And it is obvious that a c1c"\Tlce

which "causes elevation of the hip region and depression of the
other areas of the boc1i' ,,-ill not enable the user to "look like " a

chmnpion. Aside from the fact t.hat the purchaser may be deceivc(l
FlS to the safety of t.he (1cvicc by the claim in question he is a1so

entitled to protection fl'orn deceptive. advertising eyen though he
is motivated solely by yanity in making his lJurchase. Federal Trade
Commi88io-n v. Al,g01na Lumue1' Company, 291 L. S. 67; 1Yard
La.7Jorataries , Inc. et al. \t . FedeTal TTade Cornmi.ssi()ll 276 F. 2d D52.

FIX c\L ORDER

X(j\""::InER , 18G3

ThIS matter has been heard by the Commission on respondent

appeal from the initial decision of the hearing examiner. 1 pon
consideration of the record and briefs submitted by the parties-

oral argument having been cancelled by the Commission in accord-

ance with Section 3.22(f) of the Hules of Practice, at the request
of both parties-the Commission has rendered its decision , granting
the appeal in part but denying it in all other respects. The Com-
mission has dctennined , for the reasons stated in the accompanying
opinion , that the order to cease and desist containe(l in the initinl
decision should be modifie(l and , as modified , adopted and issued as
the Commission s final oHler. Therefore

It is orde1'ed That respondent , I-TeiIlz ,V. Kirchner , an 11111\'.1(111al

trading as 17nivcrse Company: and respondent s agents , representa-
tives and employees : directly or under any name or through fIny

corporate or other device , in connection with the advertising, offer-
ing for sale , sale or distribl1tiOlL in commerce , of tl1 deyice known
as "S\rjm-Ezv . or any other swimmincr aid or (lcTice of .similar
t1esign , constl l1ction , or: illende(l use, do oforthwitl1 cease. and desist



GRAYS FURS ET AL. 1297

1282 Syllabl1

from representing, stating or implying, by words or pictorial1y or
othen'iTise , that snch device:

(1) Ciln or will preHnt the user thereof from sinking, or
render him unsinkable;

(2) can or will assist Lhe user thereof to float, or increase
his buoyancy, unless respondent shall state, clearly and con-
spicllollsly and in immediate conjunction with any such rep-
resentation, that such device is not a life preserver , and will not
render the user thereof unsinkable , and should not be used in
deep water by persons IV 110 cannot swim;

(3) can or will protect the user thereof from the dangers

associated with swimming or bathing, such as (but not limited
to) the danger of sudden cramps or other disabling pain;

(4) can or will enable the user thereof to become or perform

like a skilled , expert or champion swimmer; or
(5) is guaranteed , unless all the terms and conditions of the

guarantee are fully, accurately, clearly and conspicuously dis-
closed in immediate conjunct.ion "with any such representation.

It is jnrther ordeTed That respondent shaH file with the Com-

mission , within sixty (60) days after service of the order herein
upon him, a report in \yriting setting forth in detail the manner
and form of respondent's compliance \vith the order.
By the Commission , Commi:;sioner Anderson disEientillg in part.

THE l\IATTER OF

LUDWIG C. GRAF TRADIXG c\S GRAF' S FURS ET AL.

COXSEXT oRDEn, ETC. : I REGARD TO THE ALLEGED VIOLATlOX OF THE

FEDERAL TRADE CO?DIISSION \XD THE J"UR I'HODUCTS LABELIXG ACTS

Docket C-61D. COIi1J ail1t , Xot'. %3-IJecision, Nov. , 1963

Consent order requiring a San Diego, Calif., retail funiel" to cease violating

the F'ur Products Labeling Act b ' representing falsely, on labels and in
ne'iyspaper adyertising, that sale prices ,,,ere reduced from stated " regular
prices which were, in fact, fictitious: failng in im'"oicing and advertising,
to show the true animal name of fur used in a fur product; failing, on

inyotces, to show the country of origin of importecl furs, and invoicing
falsely with respect to the country of origin-for example, showing Canada
as the ource of Russian furs; invoicing furs deceptively as "Broadtail"
and artificially colored furs as natural, anll failng in other respects to
comply with invoicing requirements; and failng to maintain adequate

records as a basis for pricing claims.
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CO::IPLAINT

Pursuant to the provisions of the Federal Trade C0l111nission Act
and the Fur Products Labeling Act and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having
reason to be1ie,-0 that Ludwig C. Graf , also known as Ludi Carl
Graf, an individual trading as Grat's Furs , and Ludi H. Graf, and
Fred J. Graf, individually and as employees who cooperate with
the said LuchYig C. Graf in the management and operation of said
Graf's Ful's, hereinafter referred to as respondents have violated

the provisions OT said Acts and the R.ules and Regulations pro-
mulgated under the Fur Products Labeling Act , and it appearing to
the Commission that a proceeding by it in respect thereof would be
ill the public interest , hereby issues its complaint stating its charges
in that respect as follows:

PARAGRAPH 1. Respondent Ludwig C. Graf , also known as Luui
Carl Graf, is an individual trading as Grat's Furs.
Respondents Ludi H. Graf and Fred J. Graf arc indiyiduaJs

who cooperate in the management and operation of said Graf's
Furs.

Respondents are retailers of fur products with their offce and
principal place of business located at 1200 Fifth Avenue , in the City
of San Diego , State of California.
PAR. 2. Subsequent to the effective date of the Fur Products

Labeling Act on August 9, 1952 , respondents have been and are now
engaged in the introduction into commerce , and in the sale , advertis
ing, and offering for sale in commerce, and in transportation and

distribution in commerce , of fur products; and ha \' 8 sold , advertised
offerecl for sale , transported and distributed fur products which have
been made in whole 01' in part of furs which have be,en shipped and
received -in commerce, as the terms "commerce

, "

fur" and " fur
producf' are defined in the J' ur Prouncts Labeling Act.

PAR. 3. Certain of said fur products -were misbranded in that
labels affxed thereto represented prices of fur products as having
been reduced froln rf'gular or usual prices when the so- cal1ed regular

or usual prices -"rere -in fact fictitious in that they 1\ore not the prices
at hich saicl lnerchanclise was llsna11y sold by responc1ents in tIle
recent regular course of business, in violation of Section 4(1)

of the Fur Products Labeling Act.
PAR. 4. Certain of said fur products were falsely and deceptively

in ,"oiced by the respondents in that they were not invoiced as

required by Section 5(b) (1) of t.he Fur Products Labeling Act and
the I llles and HeguJations pJomulgated under such Act.
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Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products covered by invoices which
failed:

1. To show t11e true animal name of the fur used in the fur
product.

2. To sho,,, the country of origin of imported furs uEed in fur
products.

m. 5. Certain of said fur products were falsely and deceptively
invoiced in that respondents set forth on invoices pertaining to fur

prod uets the name of an animal other than the name of the animal
that produced the fur from which the said fur products had been
manufactured , in violation of Section 5(b) (2) of the Fur Products
Labeling Act.

PAR. 6. Certain of said fur products were falsely and deceptively
invoiced with respect to the name or designation of the animal or
animals that produced the fur from which the said fur products
had been manufactured , in violation of Section 5(b) (2) of the Fur
Products Labeling Act.

Among such hIsely and deceptively invoiced fur products, but
not limited thereto, were fur products which were im.oiced as
Broadtail" thereby implying that the furs contained therein were

entitled to the designation "Broadtail Lamb" when in truth and in
fact they were not entitled to such designations.

PAR. 7. Certain of said fur products were falsely and deceptively

invoiced in that said fur products were invoiced to show that the

fur contained therein was natural, when in fact such fur was

l10inted , bleached , dyed , tip. dyed , or otherwise artificially colored , in
violation of Section 5(b) (2) of the Fur Products Labeling Act.

PAR. 8. Certain of said fur products were falsely and deceptive1y

invoiced with respect to the name or the country of origin or im-
ported furs used in such fur products, in violation of Section

5 (b) (2) ofthc Fur Products Labeling Act.
\mong such false1y and deceptively invoiced fur products, but

not limited thereto , were fur products invoiced to show the name
of the country of origin or furs contained in such fur products as

Canada when the country of origin of such rurs was , in fact , Russia.
PAIL 9. Ccrtin of said fur products were falsely and deceptively

invoiced in violation of the Fur Products Labeling Act in that they

,,-

ere not invoiced in accordance with the Rules and Regulations

promulgated therelwc1er in the following respects:
(a) Information required under Section 5 (b) (1) of the Fur

Products Labeling Act and the Rules and R.egulations promulgated
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thereunder was set forth on invoices in abbrcviated form in viola-
tion of Rule 4 of said Rules and Regulations.

(b) The term "Dyed Broadtail-processed Lamb" "as not set forth
on invoices in the manner required by law , in dolation of Rule 10 of
said Rules and Hegubtiolls.

(c) R,equirecl jtem numbers were not set forth on invoices, in

violation of Rule 40 of said Rules and Hegn1ations.
PAR. 10. Certain of said fur products were falsely and deceptively

adyertised in violation of the Fur Products Labeling Act in that
certain advertisements intended to aiel , promote and assist, directly
or indirectly, in the sale and ofiering for sale of such fur products
were not in accorclance ".jth the provisions of Section 5 (a) of the

said Act.
Among and included in the aforesaid advertisements, but not

limited tl1Preto : were adyertisements of respondents which appeared
in issues of the San Diego -cnion , a newspaper pubJished in the City
of San Diego , State of CaEfornia.

AmCJng such false and deceptiye advertisements , but not limited
thereto, 'vere advertisements which failed to show the true animal
name of the fur used in the fur product.

PAn. 11. By means of the aforesaid ad , ertisements and other
advertise,ments of similar import and meaning not specificall:.y

referred to herein, respondents falsely and c1ecepth ely advertised

fur products in that said Hchertisements represented that the prices

of fUT products were, reduced from regular or usual retail prices and
that, the amount of such price reductions aiI'orded savings to the
purchasers of respondents products, when the so-called regular or
usual retail prices ,,-ere in fact fictitious in that they were not the
prices at which sflid merclumdise was usually sold by respondents in
the recent reguJnr course of business and the said fur products were
not l'e, c1ucecl in price as represented and the represented savings
ere not t11ereby afforded to the purchasers, in "iolation of Section

5(,,) (5) of the Fnr PJ'oducts Labeling Act and Rule H(a) of the
Rules and Hegulations promulgated under the saiel -\ct.

AR. 12. Respondents falsely and deceptiyely adyertisec1 fur prod-

ucts by affixing labe1s thereto "hieh represented either directly or
by implication that prices of such fur products had been reduced
from regular or usual prices of such products and thnt the amount
of snch reductions constituted sayings to purchasers when the so-

ca11edregular or usua1 prices ere ill fact fictitious in that they were
not the prices at "hich said merchandise was usually solel lJy re-
spondents in tho recent regular course of lJusiness and the said fur
products \\ere not reduced in price as represented and the rep-
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resented savings were not thereby afforded to purchasers , in violation
of Section 5(a) (5) of the Fur Products Labeling Act and Rule
44 (a) of the Rules and Regulations.
PAR. 13. In advertising fur products for sale, as aforesaid , re-

spondents made pricing claims and representations of the types
covered by subsections (a), (b), (c), and (d) of Rule 44 of the
Regulations under the Fur Products Labeling Act. Respondents
in making such claims and representations failed to maintain fun
and adequate records disclosing the facts upon which such pricing
claims and representations were based, in violation of Rule 44 (e)

of the said Rules and Regulations.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Fur Prod-
ucts Labeling Act, and the respondents having been served with
notice of said determination and with a copy of the complaint the
Commission intended to issue, together with a proposed form of
order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-

sion by respondents of a11 the jurisdictional facts set forth in the
complaint to issue herein , a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as set forth
in such complaint, and waivers and provisions as required by the
Commission s rules; and
The Commission , having considered the agreement, hereby a,ccepts

same, issues its complaint in thB form contemplated by said agree
ment , makes the fo11owing jurisdictional findings, and enters the
fo1Jowing order:

1. Respondent Ludwig C. Graf , also known as Ludi Carl Graf
is an individual trading under his own name and as Graf's Furs
with his offce and principal pJace of business located at 1200 Fifth

Avenue, in the City of San Diego , State of California.
Respondents Ludi II. Graf and Fred J. Graf are individuals and

employees of Graf's Furs, and their address is the same as that

of Ludwig C. Graf.
2. The Federal Trade Commission has jurisdiction of the sub-

ject matter of this proceeding and of the respondents , and the pro-
ceeding is in the public interest.

780-018--69--
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ORDER

It is ordered That respondents Ludwig C. Graf, also known as
Ludi Ca.rl Grai, an individual trading as Grai's Furs, or under
any other trade name and Ludi H. Graf and Fred J. Graf , individ-
ually and as employees who cooperale with the said Ludwig C. Graf
in t.he management and operation of said Gra,fs Furs and respond-
ents ' repre!3entatives , agents and employees , directly or through any
corporate or other device, in connection Ivith the introduction , into
commeree, or the sale, advertising or offering for sale in commerce
or the transportation or distribution in commerce" of any fur prod-

uct; or in connection with the sale, advertising, offering for sale

transportation or distribution, of any fur product which is made

in whole or in part of fur which has been shipped and received 

commerce, as " commerce

, "

fur" and "fur product" are defined in
the Fur Products Labeling Act , do forthwith cease and desist from:

A. Misbranding fur products by:
1. Falsely or deceptively labeling or otherwise identifying

such products by any representation that any price, when
accompanied or unaccompanied by any desoript.ive lan-

guage, vms the price at which the merchandise so repre-
sented was usua.lly and customnrily sold at retail by the

respondents unless such merchandise was in fact usually
and customarily sold at retail at such price by the respond-
ents in the recent past.

2. lisrepresenting in any mfll1er on labels or oiheT
means of identification the savings available to purchasers
of respondents ' products.

3. FaJsely or deceptiveJy

directly or by implication

identification that prices of
reduced.

B. Falsely or deceptively invoicing fur products by:

1. Failing to furnish invoices to purchasers of fur prod-

ucts showing in words and figures plainly legible all the
information required to be disclosed in each of the sub-

sections of Section 5 (b) (1) of the Fur Products Labeling

Act.
2. Setting forth on invoices pertaining 10 fur products

any false and deceptive information with respect to the
name or designation of the animal or animals that pro-
duced the fur contained in such fur product.

representing in any manne,

on labels or other means of

respondents' fur products aTe
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3. Setting forth on the invoices pertaining to fur products

the name or names of any animal. or animals other than the
name of the animal producing the fur contained in the
fur product as specified in the Fur Products 11 ame Guide
and as prescribed by tbe nules and Regulations.

4. Representing directly or by implication on invoices that
the fur contained in fur products is natural when such fur
is pointed , bleached , dyed , tip-dyed , or otherwise artificial1y
colored.

5. )fisrepresenting in any manner, directly or by implica-
tion, the country of origin of the fur contained in fur
products.

6. Setting forth information required under Section
5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder in abbreviated
form.

7. Failing to set forth the term "Dyed Broadtail-pro-
cessed Lamb" in the manner required where an election is
made to use that term instead of the words "Dyed Lamb"

8. ailing to set forth on invoices the itmn number or
mark assigned to fur products.

C. Falsely or deceptively advertising fur products through

the use of any advertiseme.nt , representation, public announce-
ment or notice ,,-hich is intended to aid , promote or assist
directly or indirectly, in the sale , or offering i'or sale of any fur
products , and which:

1. Fails to set forth in words and figures plainly legible
all the information required to be disclosed by each of the

subsections of Section 5(,,) of the Fur Products Labeling
Act.

2. R.epresents, directly or by implication, that flny price

when accompanied or unaccompanied by any descriptive
langnage, was the price at which the merchandise. advertised
was usua1Jy and customarily sold at retail by the respond-
ents unless snch advertised merchandise was in fact usually
and customarily soJeI at retail at such price by respondents
in the recent past.

3. :Misrcpresents jn any manner the savjngs available to
purchasers of respondent.s ' fur products.

4. Falsely or deceptively represents jn any manner that
price- of respondents' fur products are reduced.
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COlUplai11t

D. l\:Iaking cla,ims and representations of the types covered
by subsections (a), (b), (c), and (d) of Hule H of the Hules
and R.egnlatiolls promulgated under the Fur Products Labeling
Act l1nlDss there arc maintained by respondent.s full and ade-
quate records di.-closing the facts upon which such claims and
representations aTC based.

It is j1!rther ordel'ed That the respondents herein shall , within
sixty (60) days after service upon them of this order , fie with the
Commission a report in 1\'riting setting forth in detail the manner
and form in which they have complied with this order.

I:s THE 11ATn H. OF

BETTER RHI:"ESTOXE JEWELIIY COnpORATIOK ET AL.

COXSEXT ORDER , ETC. IN REG/\. RD TO THE ALLEGED VIOLATlD:\ OF THE
FI:DERAL TR\DB COl\nnSSIQN ACT

Docket 0-620. Complaint, Nov. 1D6S-Decision, Nov. , 1963

Consent order requirlng assemblers of jewelry which they sold to distributors,
jobbers and retailers, to cease representing falsely that certain of their

jewelry was sterling silver of the established and accepted standard by
placing it in individual boxes having the words " SterHng Silver" or "Ster-
Hng Silver Pendette" printed thereon or on tags inserted therein.

COllI PLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission having reason to believe that Better Rhinestone

Jewelry Corporation , a corporation , and Lee Better , inc1ivic1nal1y, as
an officer of said corporation and trading and doing business as
Maseo , hereinafter referred to as respondents , have violated the pro-
visions of said Act , and it appearing to the Commission that a pro-
ceeding by it in respect thereof wou1d be in the public interest , hereby
issues its complaint stating Hs charges in that respect as follows:
PARAGRAPH 1. Respondent Better Rhinestone Jewelry Corporation

is a corporation organized , existing and doing business under and by
virtue of the la,ys of the State of cw York with its principal offce
and place of business located at 115 "IV est 29th Street , in the City of
New York , State of New York.

Respondent Lee Better is an oileer of the corpomte respondent.
He formulates , directs and contro):: t.he acts and practices of the COl'-


