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Complaint Li3 F.

It is fnrther ordered That the initial decision , as so modified and
as supplemented by the aceompanying opinion , be, and it hereby is
adopted as the decision of the Commission.

It is fnrther- ord3J'ed That respondent, Joseph A. Kaplan & Sons
Inc. , shall , within sixty (60) days after service upon it of this order
file with the Commission a report, in writing, setting forth in detail
the manner and form in which it has complied with the order to
cease and desist as set forth in this order.
By the Commission. Commissioners Elman and lIigginbotham

concnrring in the result.

I N THE :\L\TTEH OF

AL HOBBlX Tr..\DIXG .\S A. RaBBI'" & C01IPAKY

OHDEH, ETC' IN REGARD TO THE .ALLEGED V1OLATlON OF TI-n EDETIAL

TRADE CO::DI!SSlON c'lND THE FLDDL\BLE FABRICS ACTS

Docket 5,'),'J2. Complaint. Oct. 19C2-Decislon, Nov. , 1963

Order requiring D. Chicago importer , wholesaler and retailer of fabric pIece
goods tu cease yiol:-Lting the :F1ammabJe :Fabrics Act by importing or sell-
ing in commerce any fnbl'ic- including silk i1usion used for the manu-
facture of bridal and comml1JiOIl yeils-whiC'l wa f'O llig'hly t!;J!lJl; I1)le

as to be dangerous when worn.

C0311'L. \IXT

Pursuant to the pl'O\"isions of thc Fede:r:tJ Trade Commission \.ct.

and the Flaullnal \lc FHb 'ics Act, and by yjl'tnc of the H11tl101'1ty

yested in it by s tjcl ..\cts: the 1'\:dend Tra(le COl1mi sion, haying
l'C8.son to helieTe dwt Al Bobbin , ,ll indi,- iclllHl n:tding as A. RolJb!n
&. COlnpany, hel'clJ1ZlftCl' referred to as l'e ponc1enL, has yio1atec1 the

proyisions of said Acts , and the Rules an(l Regulations promulgated
under said F1anlmable Fabrics \ct ) and -:t appearing to th8 Com-
mission that a proceeding by it in respect thereof ,yonIeI Ge in the
public interest , hr:reby issues its complaint , stating its charges in
thlt. respect. as follows:

\JU.GIU.PH 1. Hespondent AJ Jlobbin is an indiyidna.l trading

as A. Hobbin & Company ,yith 11is offce uncl principal place of
busil1ess locatecl at. :121 ,Yest . 1ck on BouleYHl'd Chicago , Illinois.

Sairl Respondent is an importer, ,yholesaler fll1d retaijer of fabrjc
piece goods.

PAn. 2. Respondent subsequcnt to .July 1 , 1954, the effective date
of the Flammable Fabrics Act, has sold awl offered for sale. in
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c.ommcrce; has imported into the lJnited States; and has introduced
de1i vercd for introduction , transported , and caused to be transported
in commerce; and has transported and cansed to be transported
rt fter sale in comnwrce; as "commerce:' is deiined in the :Flammable
Fabrics Act, fabric, as that term is defined therein , which fabric
'''as , under Se( t.ion 4: of the Flammable Fabrics ,Act, as amended , so
highly flammable as to be dangerous "\rhen ,yorn by inc1iyiduals.

PAIL :i. The aroresaid acts and practices of the respondent "ere
and arc in 'iT iolation of the Flammable Fnbrics Act and the Hulcs
and Hegulations promulgated thereunder, and as such constitute
llllJ'nir methods of competition and unfair and cleceptiY8 acts a,nd
pra('tices in c.ommerce -wIthin the intent. and meaning of the Federal
TnH1e COllunisslon Act.

Jfl'. lllidwel P. 111Jghc.s. counsel supporting the complaint.

JIT. Irvin II lV i88 Chicago , Ill. , :for respondent.

IXlTL\L DECISIOX BY :UAt:RICE S. BUSH, J-IEARING E:'CDIIXER

The complaint. in this matter charges respondent ' 'itll vio1at.ion of
the Flammable Fabrics _Act; and the FQderal Trade COIlllnission
Act in connect,ioll with prohibited transactions involving the i11-
p01tation and sale of fabric alleged to be, so highly flammable a.s
10 be dangerous when "'orn by indiyiduals. The evidence shows
the 111yolyed fabrl( to be a silk illusjon used for the mf1Dufacture

1 The pertiJJ'Dt RrNjon of the Flammable J'nbriC8 Act nre ns follows:
ec. 3(b) " The sfJlc, or the offering- for sale, in commerce, or the importation into

111( rnitrr1 State,:, 01' the ilJtrocluetlon, delivery for introduction , transportation or
ealJ;;in;: to be 1:J'l1nsporterl in commerce or for the purpose of sale or deli,ery after
!;all' in commC'rcc. of a;l - fabric which under the provisions of section 4 of this Act 1s
so 11igl)l - liammnble a,-, to be dangerous when .worn by inr1iv1rluals, shall be unlawful
I1nrl SJ11111 IH' 1111 l1lfni!' method of competitio:c and aD unfair aDd deceptile act or pra0-
tiee in COllmerce un(10:- the FerlerDl TrDrle CGmruission Act. (It sbou1c be )loted tha.t
the aboYf -(Juotecl Srctior; of t11e Flammable FulJric8 Act expressl:r makes tran'::lctions
probibitpf1 lmder its IHo\i,:ions subject to the Federal Trade CDmm'is ion Act.)

Sec. 4 (a) "A11

- .

fabric or article of wearing apparel sJwll be deemed so highly flam-
ma ble within the meaning of section 3 of tlds Act as to be rlangerons wben worn by
indiYichwlsif such fabric or any nnCOH'rec1 01' eXl1Mcd part of su(') nrticle of wearing
al1pard exhihits r;Jpid and intense burning ,,-hen te ted under the eomlitions and in
rhO" Innnner IJrescribel! in the Commerclal Standard promulgated !"JY the Sl'cretar;v of
COllmerce effective . 'nnary W, l!Jij, , anr1 identified as " Fiammabiiity of Clothing
'1e:.tilr, , Commercial Standarll 191--53. " * * * For the llUrposes of this Act, ,:\Jeb
Commerdnl Stamlarr1 181-5:1 slJail ;Jpply with respect to the Imts, glo\"cs, and 1'oot-
':ear covered by secti01J 2(d) O'f this . \.ct. J,ot:"\ithstanrling- any exception containec1 in
;;uch Commercial StaJ:.1J.rc1 "ith respect to bats, gloyes, and footwC l1'

Sec. 4(c) "Kotwithr,tnnding- the pro\"sions of paragraph 3.1 Commerrifl Standa.rd
181.- ti3. textiles free rom nnp, pile, tufting, f1ock, or otber tyve of raised fiber surface

,,-

hen tested as described in snid stanrlarr1 ,:hall be cla,:sified flS cJass 1 , normal flam-
ma!Jilit , when tbe tinH' of flnme spread is three and one-half seconds or more, and as

class :1, rnpif1 nnr1 intd,se burning. .Kben th! time of flame spreac1 is less than three

and one-half seconds.
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of bridal and communion veils.
Proposed Findings 01 Fact.

A similar bridal \eil fabrics case under the same Acts was re
cently before the Commission in Novile il Co. , Inc. Docket Xo. 8452

February 8 1D63 (62 F. C. 22DJ. The InitiaJ Decision in the JY(J!'ik

case 'was a.lso rendered by the unclersig11cc1 hearing e,xaminer.
The complaint herein was issned on October 2 1D62. Prior to

ans1yering the complaint, respondent moved "for a more definite
st.atenwnt in complaint" \\hich, pursuant t.o order of the under-
signcd \ ,,,as duly furnished by counsel supporting the compll1int.
Treating this response to the motion as an amendment to t he com-
plaint, respondent on December .5 , 19(;2 filecl his ';1n8\'\e1' to the
complaint :'and amendment thereto.:' The ans,ver in its opening
paragraph expressly den1e that respondent t flIY time has been

in vio1ation of "' , * the pTovisions 01' the Rules an(l Reglllatiom;
of the :F'bmnutble Fabrics --\ct , rend for further answer states tha1;

a)l fabrics purchn,sed by said Respondent was accompanied hy a

warranty as provided by said H.u1cs fwd Regulatiolls -from his

suppEer. "
\s ft still " further ans''\er to the compla.int, respondent. ple.ac1s

that the complaint '; c1oes not allegp. a canse of action ngninst. re-
sponde,nt as it C'ontflins no allegations that its propose(l order is
necessary and that there exists some cognizable danger of reC'lllTClIt

YIOlaiions , or thnt there is any reaSOll to pTC'sume they will be re-
sumed. or that tllE re is a likelihood that any yiolation cou1d ()ceur

in the future.

I-feDring in this matter ;as llefel'red pelHlillg the Opillion and
filln 1 order of the. Commission in the aforement-onecl Voi'ik ctlsein
ol'(kr to gi\. e the !)artie3 oppol'tnnit - to consider the Commission
decision tlw.rein and to further explore the possibilities of settlement
herein ill the light of the Yovik' case. The Commission s oTJlnloll of
Febrnn.ry 8, HJ63 (6:2 F. C. 238J. in the JVO''ik case llt\ying
failed to bring tlle parties together in l settlement of the 111stant

matter , the case "as 2eJ for trial and heard flt Chicago , Illinois , on
\p1'i1 :10 flnd Iny 1. 1063 , immediately follo\Ylng an nJl clay pre-
he.nring' eonfercn('t'in the matter on April 29 , lDG3.

Tcnnlrds the end of the present-atioll of complnint ('onn5e1"8 casc-

in- ('Jllef. l'E'sp()lClent throng11 his cOluls. el an110\11('('(1 his intention
not to lurther conlest the c11\l1'f!es of the ('omph_ lnt nn(l sllbllittecL
a motion to 'ithdraY\ l'es:'J01HlenCs original clenial fUlS\ypr and for
lern-e to file in liell thereof n SlllJ titllj-l'd ans\yer allmitting a11 of the.
material aJ1egatiol1S of the rompbini. lIe n' erYecl, ho\yeyer, the
right to adduce eTidence on the basis of \\-hich respondent proposed

(See opening page of Respondent'
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to seek an amendment to the comph.int s proposed cease and de-
sist order which yill be shown belo,\ to be outside the scope of
the complaint and evidence.

The motion 'vas allowed and the substituted admission answer
Y"fiS duly filed. The motion was not made., however, until after
rcsponc1ent:s eOll1sel had exhaustively cross-examined the Commis-
sion s fabric flammability test. technician , )1i88 Idelle Shapiro , on

her testimony that samples of the fabric in question had failed to
mcet the I-bmmability time limitation tests established under the
provisions of the l, lammable Fabrics Act. The cross-examination
\YflS so searching as to even include questions as to -whether the
invo1,' ec1 samples of respondent s fabric had been stored in a moisture
proof cabinet. prior t.o testing notwithstanding the fact that. respond-
enes counsel then had knowledge (Tr. 115) oT test reports made
for respondent at his recruest and expense by an independent test-
ing Jaboratory (1ater placed in evidence as part oT respondent's case)
showing that samples of respondenCs subsequent purchases or the
same, fabric had failed to pass the Commission s flammability test.
stan(la.rds.

pondenes motion for IraTe to file a substituted admission an-
s"yer \Yas not made unt.il after respondent's counsel "Tas compJetel
mtisfied in his own mind (1'r. 237) that complaint counsel had
estnblished or nearly established all of the charges of the complaint.

At. tlU', end of tlJc pre-hearing conrerence in this matter ancl after
t.he est.ablishment of certain facts therein , respondent moved for a
dismissal of the complaint on the ground stated in his heretofore
notecl original clenial ans"yer to the complaint , to "vit

: "

that t.he eOll-

plaint herein does not allege a cause of adion against this respondent
as it contains no allegations that its proposed order is necessary and
that. thEre exists some eognizable, danger of rec.urrent yiolatlons , or
there is an:y reason to presnme they "ill be resumed:' The ex-
aminer being of the opinion that. the Ino6on \yas \"holly without
merit , the motion '\'as denie(1. Xot,,-ithstanding respondent's sub-
stituted admission answer admitting a11 or the material allegations
of the complaint respondent. in his proposed findings of :fact ngain
se,eks a. dismissal of the complaint on the gronnd "* * * that the
circnmstances and the e\'ic1ence introducP,d ",arrants a dismissal

, , '

" Els(:\, hel'c in his proposed finc1ing of fact., respondent re-
fers to such circumsta.nces flS "extenuating circumstances.':

The nl1e nlleQ:ec1 ::exteJluating circumstances" nl'e offere,c1 b T re-

spondent as jnstiJlcation for eithe.r un on1e1' dismissing the complaint
()' in the alternate, if c1i missal is denied. for an a,mendment to the
proposed cease and desist order which ns heretofore indicated injects
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all issue 111 the case not presented by
These ":extenuating circumstances "\yil1

appropriate place.
ndeI' reSpOndE'llt s substituted admission nns'\,er

the cOlnp1aint 110\\" stand admitted as follows:
-\RAGHAPH aXE: Re."pOlHlent Al Robbin is an inclh;idual trading as

A. HoiJbin & ComrJany with his offce find principal place of business located at
321 '''est .Tar-kson Bonllyanl , Chicago. Illinois. Said Respondent is an im-
porter. wholesaler and retailer of fabric piece goods.
I'ARAGIL\PII T1,YO: Respondent subsequent to July 1 , 1954 , the effective

date of the Flamll:1ble Fabrics Act, has sold allel offered for sale , in commerce;
iJJIJnrtN1 into the L'l1itecl States; and IHJS introduced, delivered for intro-

dut:ioll, trall p(lrtcd, ancl caused to be transported, in commerce; and has
tl' nnslJOrted and caused to be transported , after sale in commerce; as "com-
merce" is rlefmed in the Flammahle Fahrics Act, fabric, as that term is de-
fined therein. which fabric ;as. 11nder SC'ction 4 of the Flammable Fabrics
-\ct. as amemled , so highl:" flammable as to be dangerous when worn by
inc1ivicl1w1s.

PAIL\GIL\PI- THUEE: The aforesaid acts and practices of tht: respondent
were and are jn ,' iolatioll of the Flammable Fabrics Act and the Rules and
Regulatir)J!' j)romulgatecl thercunder , and as such constitute unfair methods
of competition ancl unfair and deceptive acts and practices in commerce with-
in tIle inteIlt flml menning of 1he Ferleral Trade Commission Act.

the comp1aint or evidence.
be discussed belmv at their

all eharges or

Additional pertinent. facts are these. Respondent. commenced his
fabrics piece. business in 1937 at the above-stated address in Chic.ago.
lIe has eight e111)loyee5. Ilis business is exclnsiyc.J:v a piC'ce goods
business: he is not engflgecl in any manufacturing and does not sell
dresses or garments of any sort. He handles many different kinds
o-f piece goc(ls , including in addition to the silk illusion here 1n-
yolyec1. such fabrics as rayon , taffeta, satins, chiffon and organdy.
Al'l'l'oximctely 3 000 yards of his tobtl anmml sales of cbout 400 000
D.nls consist of silk illusion. A 1ittle over haH of his total sales

nl'P n.t the 'idlOlcsale )eyel and the balance to the reta.il trade. Ex-
cept -for the involved silk illusion , which is manufactured n..bron.cl
n11 othe.r iabrics handled by respondent nre l1flnufflctllred in the
lTnited tates. Part of his silk illusion purchases are. made directly
from a manufacturer in France , the Aime Baboin &. Co. of Paris.
The remainder is purchased from Gelmore Trading Company of
Ke,,\' York , XC-I\' - ork fl broker-importer. \Those foreign sonrce of
supply is not established by any reJiable. rmcl probative cvidence 
recon1. In Ow pllsL year and lwH- , the. bulk of responc1enfs pllr-
chases of silk jllnsion have been direct imports from Aime Baboin
& Co.

UncleI' invoice elated December 13- 1960, respondent. pnrc.hased and
imported approximately 8700 "yorth of French silk illn ion from
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Ai11e Bahoin. Under inyoice dated July 27 , 1901, he also pur-

chased about $200 of imported Frenc.h silk illusion from Gelmore.
The merdul1dise under bot.h of t.hese invoices was offered for sale
and sold t.o various customers during 1961. Contrary to latcr in-
voices , neither of these t\yO invoices carry guaranties that the fabrics
shippe,d thereunder comply with the test requirements of the Act.

Flmnmabilit:y tl sts of salnples of the fabric.s uncleI' the above-
c1csc.ribed invoices. conducted in ncconlanc.e ,,-ith Commercial Stand.
anI 191--5:5 , as provided for in Section 4 of the Flammable Fabrics
\et, sho\yed t.hat the average flame spread, before \vashing, was Jess

thfln the 3.5 seconds time limitation specified in Section 4(c) of said

Act, and the time. limitation in said Commercial Stan(bxd. These
test results place the inyoln:d fabrics in Class 3 cntegOl'Y deemed
to be so highly l1ammable as to be cbngerons \yhen \,orn by

iJldidc1uflls.
The "extenuating cil'cnmstances ' offered by respondent as justi-

fication for either a clismissal of the complaint. notwithstanding his
substitutl'cl admission nns\ypr , or, in the altcl'l1ntiYE, 101' an order
\"h1('h injects a HE',V lssuC aTe that shortly flfter the r:ommeneement
of the pre-compbint inyestigaiion herein in September 1061 he

commencod a COlll e of actioll ,,,hieh he believc has placed him in
fuD comp1iance with the requircments of I-he F'lammab1e Fabrics Act

at aJl time.s since that time.
The record shOll's that shortly follmving the commeneement of

the pl'P-eomp1aint inn stigf1tion he,lein there \'-ere communicfttions
between respondent ancl the Commission with reference to the sub-
ject nmiter of the investigation,

On :-ovember 13 , lOCI , respondent ",lc1ressec1 a letter to the Com-

mission ,vhic.h reads as follows:

Gentlemen:
This is to adds€' yon tbat onT nnn 'wil not sell any silk bridal tulle (ilu-

sion) 11111('hased by us, from Gelrnor Trading COIDpany 01' Aimc- Baboin unless
it COm1JHes ,'lth the Flammable Fabrics Act.

,Yc further a(1\'1se you that 'we have one piece from Gelmor whiC'l bas not
been tcsh' lt by yon, but '\:hic11 we agTee llot to sell until it has been tested
amI complies with the Flammable Fabrics Act. Other than this one piece, we

han' no further merchandise on hrllcl fI' om these two suppliers.
\Ve furtlwr ",i,..11 tn ac1dse yon that we 11a.e in transit merchandise from

Aime TIaboin and ,ye nqce that when same is T0cei"ed it wil not be sold until
snell time ; :l S:l1lI)le has been tested either by your department or the U.

ting: Compfln;. in Hoboken, 1\e,,- Jersey, anu unlcf:, ame complies with the
FlnmnwlJleFalHics Act, it wil be returned to our sllilplier. (CX 37.

On :KaT ember 27" ID61. )11' Ilenry D. String-er then Assistfllt Di-
rector of tl1e Commlssion s Bllrenn of Textiles an(l Furs and pres
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ently Director of rhe

Robbin:
Bureau , addressed the following letter to Ir.

Dear :'11'. RolJbill:
Hefel'f'llC'e is made to thc cOl1yersation had 'with you today concerning the

importation of approximately 100 picccs of bridal ilusion of approximately

40 yards each.

The purpose of the tests mentioned in the Flmnmahlr Fahrics Art is to
determine \vhetl1er the goods are so highly flammable as to be dangerous when
oI' by individuals. Also , if a guaranty js given it must be based upon

rcasonable amI l'cpl'cscntati,- c tests as IH' pscriberl in Rule 7' of the Regulations
lHHlcl' tilE F!amuw!Jlc FalII' i(" Ar'

By testing ten percent of the piecE's. assuming them to lJaSS , this woulcl be

suffcient l11der Rule 7 fol' the gi,ing of a guaranty. I understHnd foul' lots
arc im-olyed Dud there should be representati,e samples from each 101. Of
course , as to each piece of fabric , whether it is dangerously flammable , it must
stand 011 its own merits. (CX 43.

The final letter of record is olle lhted De.cembe.r 22, 1061 , by re-

spondent to 1\1r. Stringer, reflcling flS follm\'s:
Denr ::11'. Stringer:

I met todl1:- \yith ::lisp Stein of your Chicago offce , and exhibited to her the
matters contained herein , and she suggested we forward the \vithin enclosures.

\s puggeptcd in :-our letter 10 us of Xoyember 27, 1961 , we had samples
lested by tlle ES. Testing COilrJallY, and a copy of t11ei1' report is enclosed
11erewiO). 'Ye are also enclo ing a copy of tbe warranty receiyed on these
oorls from 0111' supplier. For your further consideration

, ,,-

e wish to advise

that on all our inyoi('es of these and simi1ar goods

, '

we ad,ise customers

Gooch not. inflammable if dry cleaned or washed". (CX 38.
If there if' an:v further information needed , please feel free to call upon us.

Subsequent to the inYestigation respondent made three additional
purchases of si1k illns10n i'rom the Baboin firm. The first 01 these
is reflected by an jnvoice dated October G , lD61 , in the amount of
ficJ 27D.03; the. second , dated September 2. 1962 is in the mTIount of

026. 37; anel t11e third , da.ted December 11 , 1962 , is in the amount.
of 4)332. 05. Yal'ious grades of silk illusion flre shown on each of
the three 1nYoice and their I"lrying prices flppear to average about
4:5 cents per yard.

The last i"\yo lIul1tionec1 inyoices are typed or stamped -with the
i'ollO\ying gunralll y under the signatnre of _ 1me Baboin & Co.

'1' 11e llHlersigned hereby guarantee that reasonable and representative test.o;

m!Hle according to the procedures prescribed in Section 4(a) of the Flammable
F,1brics Act sIlo\.. that fabrics used or c011tained in the articles of "\vearing
apIJarel and fabrics. otherwise subject to said act covered by and in the form
dejiYcrec1 nnder tbis document are not under the provisions of such act so
highly flammable as to be dangerous wben worn by individuals.

Xo such gnaranty appears on the Baboin invoice dated October
, 1D61 , but. 1n rcsponse to respondent's wired request t.herefor , Ba-
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Loin , sent both a telegl'CllYl and confirming letter stating that the
fauric was " treated ''lith flame retaTClant finish and has passed test."
The le11er response , dated November 22, ID61 , also states that "Tests
were made befo1'c dispatching, by the 'Centre Hechcrche 80io1'ie5

Industries Tcx6!e:- , 7 Hue St. Polyearpe LYOX, under numbers:

7095-104
7:249-5:2

7:)46-

:11(1 res\llts of th se tests can be sent 10 yon if necessary.

Testirnony s11o\\ s that rcspondent sent samples from 10 pe.rcent
of the pieces purchased under the above-described , post- lnves-Lga
tion Raboin iJlnJice ) to the l Jlitecl Staies Testing Company, Inc. , a
repntable and rpw1ifiecl testing company, \yith laboratories at Ho-
bokeJ1 Xcw Jersey, for testing for compliance "ith the flammability
time lilnitntioll rel1uircments 0-1 the ..\d. (See Responc1enfs Pro-
pO:;;8(1 I' inc1ings 01' Fact , page 3.

, t051 "epOl'! (ItXiJ A-C) dated December 11 , 1961 , by the Test.
ing Company OIl samples of fabric submitted to it by respondent
from the shipment uncleI' the Raboin iJl\-oic.e dated October 1961

::hO\,8 that all samples passed the prescribed fia.mmabiEty tests.
The Testing Company s report (HX2 A-E) dated October 26

IGG2. on samples submitted by respondent. from the shipment. under

tJlE Bnhoill invoice chted September :27, IDG2 shOlYs that 4 of the.

submitted 28 srlmples failed to pass the test and that the rernaining
2-: samples passel1 the tests.

The 11ual test report of record (HX-1- A-E) by the Testing Com-
pany em amples submitteel by responc1ent. from the shipmeni under
the Baboi:n invoice of December 11. 1962, showed that ant. of 16
sa mp lcs tested. 1;) 11as ed flnc1 1 failec1 to pass the tcst.

The expenses iJlclllTed by respondent for the testing of samples
from 10 percent of the pieces of silk illusion receivec1 from the Ba-
hOlll firm under the ahovc noted in\"01ce5 incrcased the cost of each

sllipmcnt thereunder about 10 percent.
Hespondent 1c:"tifiefl that he rlestroyecl all pieces or bo1ts of silk

jllu ion purchased from Baboin \rhich reports from the Testing
Company sho\\"cl1 did not pass the prescribed flammability te.st.

'Yhile the examiner is skeptical that rcspondent \yould destroy such
JlOll- te::t meeting- fabric; rather than to retnrn same for credit. 1'C-

spondenfs resti;nollY, being nncOT1test('. , is accepted as establislling

t1)( :fact. of destruc.tion of fabric failing to meet the test.
Similarlv after the commencement of the investigation Teading

to the COl lplaint. herein , respomlent hils a.lso made it number of
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purchases of silk i11115ion from the aforementioned Ge1more Trad-
ing Company of Nmy York City. The.re \\81'e 13 such post- investi-
gation purdulses in 1962 tobling 82 427.36 and 3 such purchases in
1963 totaling 8978.19. All the invoices reflecting these purcha,es
carry the following guaranty:

-n' c hereby gU:lrantee that reasonable and representative tests made ac-
cording to Commercial Standard 1!J-53 (foregoing' number reflects correction
of typographically erroneous number sbown in transcript) show that the fab-
rics con rcl1 uy this in,oice are Ruitable for "earing apparel use under the
111'o,-i8ion8 of the Flammable Fabrics Act. Silk, bridal ilusion wil be danger-

011s1Y' flammable jf dry cleaned or washed. (Tr. 293.

Respondent has not tested or caused to be testell any of the silk
1l1usion pnrchased from Ge11101'e in 1962 and 1963 for compliance
\yith the Act but: l' e.1ies exclm:i' Y for sllch comvliancc. on the sflic1

gum' anties from Gclmore.
The '" extenllatil1 cil'c1lnstance nrged by respondent for a c1is-

missflJ of the complaint in connectioll ith his dorllestic SOU1Te of

supply 1rom Gelmore Trading Company of the il'Yoln c1 fabric is

the fact that at all times after the comme1lcement of the inyestigfl-
tion lending to the comp1aint herein he. has l'cc.ciyec1 the aforemen-
tioned \\Titten gEJranties from Geln;on of compliance \"I;ith the
l-- bmmable FabI'ic, Act and that thi Q::n' , him ;;Pl'oicction I'he
argnment stated in respondenfs own phra::eo16g'y is as fo11o\,"s:

, It is 0111' nnrlerstfllH1ing of 111e Fiammable FflDl'ks Act tl1flt a war-
rant.' recci.cd b:; the respondent from fl sUl'IIier in The "Cnited States protects

tIle rpspon(Ipnt. uncleI' tbe Act. HmHTC1, t11p. VD.rt . gi,ing- the \"'fll'lflnty to the
re.spondcnt for IJ(' I'l'Hlmlise purchased in Xc-"- York must be relying upon a
\YlJrranty ,y!li('h he l'' cpiyed from France. rnc1er Hule 11 of tue Act. n g'uar-
onty furnished 1111ler Sectioll S by a IJfl'SOn , ;ho is not a rcsident of the
rnited States may not. De relied upon as a bar to prosecution under Section 7
of the Act for a yiolntion of Sp.dion 3 of the Act. This puts the respondent
in 1llis position. If he imports from France under this rule. be cannot protect
l1im.;.elf by a glWr:lIt.' reeeiy( d from the manufact11rer in FrrnlcP. but if lw

purchases Ow same g'o0ds from fl jobber or sales representath' e in the "Cnited
tates and recei,ec1 a ;uarnnt.' nnd it is from the same S011rce :lS whom the

l'r::pollr1(' nt w()ul(l h:1ye JJUJ'clws('(1 sflid bl'jcbl i1u::ion. then he is protected

., See HpspoJllent'" Proposed Fjlllillg of Fact. I'. 4.

pJ' e1illinal'ily, 1t shonhl be notc(l that n1iholll-h l'E'sl.Jonc1ent con-

tends th;1t Ge1mol'e p:.uchases ij : silk j1111 lon fl'omBn. bolll ;1)11 t!lflt
Ihboill gl1flranters 10 Ge.lmol'C tl1f..t till fabriC' complies \\'ith the
FJammflble Fflbrics AcL th('l' is no prnlwl' basj ; in tb' l'econl -for

sllrh pnrportP(l shipments of 1':1('1: Thcre ,yn 110 testimony in th1S

prm' pPfliw" liy C.Jl ' rf'pl'eo:('ntat "1:es of G(' imol'c: none of Grlmol'e

ilJ ojce5 sJlO"ing its SOHl'CCS oJ :llppl - or gnar mtips rf'cei"1 ec1 -fom
its snpplier ,yen', oiYerccl in e,-j(tenee: flneT re ,p01Hten!, as thronghout
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his proposed findings of fact , does not support his statements by ref-
erences to the record. But eyen if thepurportec1 stateme.nts of
fact "were true , they ,\"ould not give respondent. "protection" ag:linst
a cease anc1 desist order sought under the complaint in this proceed-
jll 2-' 1'01' the. reasons hereinafter indicated.

The diffculty w1/.h respondenfs nforcsnid contention "* * 'J: that
a warnllty receivf d by the respondent :from a supplier in the ljnited

State.s protects the respondent uncleI' the Act 

"" ':: ""

, is that it. errone-
ously assmnes that a "guaranty : of the kind here under consideration
is n defense. to a ;' cease fllcl desist ' ordCl' sought as in this proceecl:.
ing under Section 3 (b) of the Flammable Fabrics Act whereas our
analysis ,yill shmv that a "gnanmt.y " is a defense or bar only against
misclmneanor c.harges under Section 7 of the. same Act.

Section :J bea1'3 the caption "PROHIBITED TRANSACTIONS"
and subsection (b) thereof" makes t.he importation , sale, or offering
for sale. of any fabric so highly flammable as t.o be dange.rous when
,yorn by individuals "an unfair method of competition and an un-
fair anc1 deceptive act or practice in commerce under the FedeTal
Trade C01nmission Act. (Emphasis supplied.

The Commission '8 only cmpO\yermcnt against a transaction pro-
hibited by Section 3 (b) of the Flammable Fabrics Act is to issue 
ccase and desist order under the provisions of the Federal Trade
Commission Ad against the proscribed practice.. (See Section 5(a)
(6) and Section 5(b) of the Federal Tmde Oommission Act.

An administ.rative cease and desist order such as sought in this
proceeding is in the nature of an injunction. Its purpose is to pre-
vent future violations , the t.hreat of ,,,hieh in the fnt-ure is indicated
because of their similarity or relation to those unlawful acts ,,,hleh
have been found to haTe been committed by the party in the past.
73 (10/' ))((8 J.u- s Secu.ndum 483 , par. 151. The complaint in this
matt.E'T seeks on7y a. ceasc and dcsist order prohibiting in the future
1.he transactions barred by the Flammable Fabrics Act which rc-
spondent under his substituted admission answer now admits that
he has eng-aged in in the pa,st. The Commission has no powcr to
punish for past offenses and the complaint does not seck to punish.

On the at her hand, Section 7 oi the Flammable Fabrics Act is
definitely a. penal Section but since the Commission has no penal
inrisdiriion , the cnforcernent of l1eh Sedion lies "ith the eonrt.s, as

Sf'C, 7 of the Ij lam a1Jle Fabrics Act provides:
' rerson 1';ho 'Iyilfully violates section 3 or S(b) of this Act shall

of a misdemeanor an(l upon conviction therE'of shall be fined not more than
he imrrisOIl('(J not more than one eal' or botll in the discretion of the court:
rJmt nothing llerein shnJ1 liwit other prcn'isiollS of t.hls Aet,

3Por text of See, 3(\)) of thc Flnmllll1Jle Fllbj'ics Act, sec footnote on page 1;-;;11) IlPrein,

be guilty
$5, 000 or
Provided
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indeed the Section shows. Section 7 defines a 'l)illful violation of

Section 3 of the same Act as a misdemeanor and fixes the penalty
for such willful violations by fines up to 85 000 or by imprisonment
up to one year " or both in the discretion of the court. (Emphasis
supplied.

Section 8(af gives a. person charged 'Iyith a Section 7 prosecution
a defense thereto if he establishes that he has l'ecei, ed in O"ood faith
11 "rittcn guaranty from his supplier that the fabric complies with
the flammability tirne limitrttions imposed by the Act. Howcycr
under the Heguh, tions of the Commission "A guaranty furnished
under Section 8 oJ the Act by a person \,ho is not a resident of the
United States may not. be relied upon as a bar to prosecution under
Section 7 of the .. ct for a violation of Section a of the Act. ' See
Cmn?n1:88ion 8 R'ltte8 and Rcgulation." TInder the Flmnmable Fabrics
Act etfectivc July 1 , 1054, as amenued to date on October 1 , 1061.

But while a gnaranty, as defined by Section 8(a), is a defense
against a pros( cuLion for a Section 7 misdemeanor, there are no

provisions under either the FlammalJle Fabrics Ac.t or the I ederal
Trade CornmissioJl Ad mnking sHch a guaranty a defen:-.e against
n. proposed cease and desist order. The ob\" iol1s reaSon for this 
thn,t the objective of Section 3 of the Flammable Fabrics Act is to
prevent future violations of "Prohibitea Tnmsadions" or pnlciices
"herens the objective of Section 7 of the same ...\.ct is to punish for
\villful past violations of practices prohibited by the Section 3 of
the Act.

-I Sec, S(a) of tbe "\ct proYirle
::"0 jJenon hall he nbject TO llrO ec' ution 11n(11'1' pction i of this .A('t 1 0:' a ,.ioI,l-

tion of SI'C'tiOIJ :: of this Art if s\1ch person (1) p tnblis1jf's a . !!u,ll'nnt 1'('('('i,,'(1 in goofl

faith signed by and contnining- tJ:e n,111p. and al!(lrp of thr Jlr!' ()n \1,1 \\11011 thl'

wea;' iug apIJnrel or faoric ;'11111":111te('(1 wn manl1faC'\ll'ell or from 'whom it was 1'('('('iy('c1,

to tIll' effect that 1'ea onalJl(' fllIl1 1'l'pl'esentatiyl' t('sts made l1l()C' 1' the pro-
cN)ul' provided in section -1 of this Art 1101Y tlHl t tJle fahric COH'1'E'tl by tlJe gl1a1'-

aIlt , or 11s('(1 in the '''e ll'ing :lppal't' coyen t1 by the glW1'ant , i not , 1lHlcl' th(' proyj-
""ions of ectjoll 4 of this \ct o l1ig-bj' Jiammable ilS to hc (lfm::(.l'(ll1 \\"11('11 Wl'rn )1y
im1iyilluals, and (2) h;-cs lJot, lJy further processing, nffectec1 the flam:nability of tbe
fnbric 01' weariug ap)),11l'l coyerr.l by the g\1arullt - 1Yllic1: he l'E'('rhecl. Such f:l1 1rnnty
shall be eftllel' (1) a spparate g-unrnnt ' spl'('iflcnlly llesign.'ting t1H

,,'

earin;: "p1larpl (l!
fnhl'i( guaranteed, in \ .-lJirll ca e it may he OIl the il),oice Dr otber paper relating: to
lll'h wearing apvarel 1J1' ,fabric; or (2) fl continuing g-nal':l1t \' filed with the Commis ion

applil'able to any wf'aring ar1pa1'el 01' fahric 1Janclled 11.'- II gnnl':llltor, ill such form as
the Commis ioJl by l'u)p, , or regnlatioui; may prp"cribe. IElIJJha"is ;;11)1p1iel1.

(b) It ba!i lw nnlnwfu1 fol' ?ny pel'son to fnrJli

);. ,,'

itll l' n('ct to nny "' cfuin;!
lljJprl1'f'l or fahric, rI fal 2 gllaraDt ' (exCPj1t il pe1'';on rel yjn ujJon a gual'::IJt:\' to tJJP.

same effect rerl'i\' ed in good fnith signe(j by ancl containing tlle l1;IJe allll nd(lrrl"s of
the pP.l'SOIl by whom tl1p wearing apparel Dr fnb!' ic gunl"flllteec1 was m,\nnfact\lrrc) or
from whom it 

,,'

as receiyecl) wit11 l'enson to belieyl' thc wen ring .1111);\1'1'1 01' fabric
falsely gual'anteed UHlJ' be introducecl olc, 01' tl'nnsported i' l C0l11ne1"Ce, and an,' l)Pr oJ1

who yiolntes tlle pj"oYJ ions of tl1is subsecti(ln is ui)ty of an \lnfair n;etl:od of com-
petition , aIlu 811 llnfnir or deceptjye act Ol' jJr3('tief' , in ('omJ:eree within t1le Jllfitning'

IYf the Fuleral Tradl' Commission Act,
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AccordingJy the fact that respondent has been receiving guar-

anties frOlIl his domestic silk illusion supplier of compliance with
the test requirements of the Flammable Fabrics Act on purehases
of the fabric mnclc suusequent to the "prohibited trrUlsactions
charged by the compla.int, or more importantly, the fact, if it were
a fact as in truth it is not, that respondent had such guaranties from
his domestic supplier at the time he made the sales charged in the
complnint, vlOnIc1 not constitute a. defense aga,inst. the cease and
desist order sought in this proceeding. This is specifically spened
out by Rule 7 of the Commission s aforementioned Rules and Regu-
lations which respondent's counsel had in his possession at the hear.
i1?g and which reads in pertinent part as fo1Jows:

I/ * "' While one establishing a guaranty received in good faith would not
be subject to criminal prosecution under Section 7 of the Act, he, or the mer-
chandise involved, would nevertheless, remain subject to the administrative

process s of the Federal Trade Commission under Section 5 of the Act, as

\vell as the injunction and condemnation procedures under Section 6 of the
.Act. '" '" '"

The othEr "extenuating circumstancc ' urged by respondent for

!l dismissal of the complaint relates to his imports of silk illusion
from France. In part the claimed "extenuating eircllffstance" is

t.hat. sinc.e the prohibited transactions charged in the complaint re-
spondent has rec.eivec1 fronl his -foreign supplier gm1lantics of com-
pliance "with the test rcquil'cments of the Act identical ,yjtJl that
received from his dornest.c supplier. Our conclusion aboye that
suell guaranties are not a defense to cease and desist. orders is 11lS0
for the snme reasons applicable here. But in addition \ye Jun-e here

with rcspect to these imports from Franc.e thc aforementioned EX-
press and explicit R.egub.tion of the Commission that " -\ gunra,nty
fnrnislle(l under Section S of the Act by n person ho is not a resi-
dent of the United States IDa)' not be relied upon as a bar to pros-
ecution llnc1e.r Section 7 of the --"-ct for a violation of Section 3 of
the Act."

The other part of the claimed " pxtenuflting c.ircmllstances relat-
ing to respondem: s importations from France -is that respondent
has can sed to be tested by an inc1ependent testing laboratory 10 per
cent. of an pieces or bolts of sueh importahons of ilk fabric pnr-

chased and l'ccein:(l from his foreign snpplier sinc.e the investig dion

(1eacling to t.he complaint herein) for compliance wit.h the applicable
test rcquirements fLnd has ofTered for saJe onJy those fabrics which
hayc passed the test and destroyed all others.

In his brief , as -wcll as at the hearing, respondent insists that

.. "* * *

he "as "advIsed" by the natlOna 0 ce 0 t lC ./omUllSSlOll
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that if he 'would receive a guaranty uncleI' the Flammable :Fabrics
Act and would in addition thereto test 10% of the bridal silk illu-
sion -imported fl'(;li& l 'iance thisH:ould 3Ut7:Sjy the COtnmi88ion

eqnii'Onen.ts:' (Emphasis sl1pplie,cl. ) See H.esponden(s Proposed
Finc1illgs of Fact , etc. , at page 5.

Based on this ssumption , respollc1ent continues his argument as
folJmys :

This vrocedure has been follo ccl by this Respondent and is stil being fol-
lowed as the edclel1ce submitted so clearly pro\"es. The respondent' s position
therefore. is that if he continues as he so testified to follow the recommenda-
lions of the Commission that there is no necessity in this cause for a cease

nnd desist order to issue. The purpose of a cease and desist order is not
to punish. but to pre\"ent similar \"iolations in the future. Where there is
no likelihood of a practice complained of being resumed, all extenuating

C'rr ull tnnccs shoulc be considered by the hearing examiner and a dismissal
of the complaint \\"Quld be in order

" * *

. Idem , page 5.

RCspollclcnt s diffculty here again is that he is l'e1ai ing the " guar-
ant.y': protection l€;atures of Section 8(,l) agnLllst prosecut1oll for
misdemeanors :: under Section 7: to the administ.ratl\ e processes of

t.he Feaernl TnuJe Commission ct. undcr Section;) of that \ct.
Linder the "gnaranty:: pl'm- isions of Section 8 (a) of the \.cL the
receipt in good faith of a. \'\ritten gnaranty by a, supplier to a buyer
that. reasonable a. ld Tep1'6Sentatlt' e tests 

, ,:' * 

s1101y that the fabric

coyerec1 by the guftnm1 y ,

, -: ,

, is not ,

, ,

so highly flammable as

to be (bngerons whcn worn by individuals : re1ates exc1usively to

the protection aftorclec1 by said Section Sea) to criminal prosecution
llnc1er Section 7 of the Act and docs not afford a defense against

' * '

. ac1ministr;,.tjye. procr.:;se. of the Federal TracIe, Commis5ion
mHler Scction ;) of the * ,

, ::

(Emphasis supplied. ) See RII7es

and Rer;ulatio1ls (/nder the Flammable Fabrics Act. Rule 7. supra..

\s h ret.oi'ore noted , respondent contencls that h \1;flS ;; c1visecF

' the COlTl1nission in a )PUer (CX 4:3) elated ?\O\ ellber 27: 1061

nlec1 by lIenry D. Strinzcr. \ssista.nt Director, Bnrean of Textiles
rll:cl Fm s. " thnt if he "W 11d receiye a guaranty under the Flam-
mable Fi\bl'ics \c. , and \'\oulc1 in addition thereto te3t 10% of the
br!c1al silk illusion imported from nl11ce , this wOHld satisfy the
Commisslon s reqllirements. (8('e Respondpn(s Proposed Find/nqs
of Fact etc. : at page t:i.

This conte.ntion is based upon a completely erroneous interpre-
htion of Jr. Stringer s letter. :JJr. tringE'r mE'Te1 advised in hLS

letter that 

;.,:, . . .

if a ,qua.Tan.-y is gtl.en it must be based upon rea,
sonable and l'epre entatiYe tcsts 

':' :: ",

, as pTcscribec1 l11c1er the

Commission s Re llJati(ms. (Emph'1sis sllppliecl. ) Thr letter then
goes on to nclyise lcith1' efc),clIcC to such guai' (lnties that (; ' testing
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10 per cent of the pieces, assuming them to pass the test, this would
be suffcient under Rule 7 (of the Commission s aforementioned Rules
and RegulationsJ ror the giving of a guaranty." This is a warning
to respondent that the guaranty provisions of Rule 7 relates only to
a person s protection under Section 8 of the Act against prosecution
under Section 7 of the Act for a willful violation of Section 3

of the Act , i. , that Section which prohibits the sale in commerce of
fabric which is so llighly flammable (as defined by Section 4 of the
Act) as to be dangerous when worn by individuals.

To make doubly certain that there would be no. 11lisunderstanding
that such a "guarantee," gives immunity for violations of the pro-
hibitions contained in Section 3 of the Act against the sale of fabrics
which are dangerously flalnmable, )iIr. Stringcr s letter concludes
with the follmving express and explicit warning that "Of course, as
to each piece of fabric, whether it is dangerously flammable, it n1ust

sland on its own merits.
In summary, it is ll1anifest that a guaranty such as is herc under

consideration plus the testing of 10 per cent of all fabrics for con-

formity with prescribed test requirements, even if these circum-
mces had been present as they admittedly were not with respect

to the transaction:, charged in the complaint , would not give protec-
tion from and .in:Inunity to a cease and desist order against future
violations. The purpose of Section 3 of the Act is 1:0 give the public
absolute protection against dangerously flammable fabrics through
the absolute prohibition of the sale of such fabrics to the public.

Hesponclent , hmyeyer, in effect is seeking a dismissal of the C011.
plaint on the ground of "abandonment" of the practices charged
in the complaint, notwithstanding his counseFs oral disclaimer of

such at the hearing. (TR 122. ) This appears from his answer in
which he pleads , as heretofore noted

, "* ,

* that the complaint does

not aJlege a callse of action against this respondent as it contains

no alleg'ations * :1 * that there exists some cognizable danger of
recUITe t violatiollS or that there is any reason t presume they will
be resumed, or that there is a likelihood that any violation could

occur in the future." All the eases cited by respondent in his brief
to support his a.rgmnent for dismissal of the complaint involve issues

popularly known :1S "abandonment" issues.
The only evidence oflered by respondent to 8hm" " abandonment"

of the practices cl1arged in the complaint ,vith respect to his post-
investigation purchases of silk jl1usion from his domestic sonrce of
snpply is the heret.ofore shown fact that he has obta.ined guarrmties
from his dDmestic supplier on all snch purchases of complitLnCe with

the test reqlliremcnts of the Act.
TSQ-Q1S--69----
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\Vitl1 respect to his post- iJ1Vest igation c1in c.t importations from
Fra.nce, respondent offers as proof of his "abandonment': of the
proscl'ibe(l practices the fact that: he has similarly received gnar-
antics of compliance with the preseriLed test requircments from his
foreign supplier on snch subseqnent shipments and the further fact

that he has subjected 10 per cent of such importations to the pre-

scribed tests and has offered for sale only such of the tested fabrics
as have passed tests.

Requests for di.,missa.ls of complaints on grounds of abandonment
of chargec111nla,,'ful practices arc addressed to the discret10n of the

Commission. W((iZ Baking Co. (1058) 5+ F. C. 1910, at 10

The COllnnissioll has held that dismissals of complaints due to the
discontinuance of an unhuyfnl practice "should be limited to the
truly unusual sit.lwtion. lVa1Yl Baking 00. , 8upnl. The primary
consideration in the cleterminnJion of whether a dismissa.l should be
granted due to discontinuance of proseribed practices is whether or
not. an order is needed for the protection of the public to prevent
the resumption of such unlawful ads at some future date.

The ease la,y on dismissals due to discontinuance of proscribed
prnctices \\"flS de-,"doped mostly in cases involving harmful prac-
tices other than those involving as here potential grave bodily in-
jury 01' danger to liie itself. If in the orclinary ease not involving

danger to the lnllnan body, d1smi5 als clue to discontinuance of an
unlawful practice are "limited to the tl'uly unuslU1l situation , dis-

missals 101' discontinuances of prohibited pnH ti('es in cases such as
the instant matter involving potential serious personal injury or
possible (leath shoula be granted only by the cst lb1ishment. of facts

showing IJeyond any question of doubt that. the. discontinued prac-
tices eanllot ul1(ler any circumstances be resumer! in t.he future.

It is diffcult to conceive 11 ca e in ,,-hich there is less justification
lor a dismissal of a complaint lor alleged discontinuance of an

unhnyfl1l practice than in the instant matter. The l'eeonl slw,ys
that. there has b€l'n 110 abrwdonment of the proscribed pnlC:tice in
the \bsolute senS2 that respondent has gone out of' business, or
chan !2"cc1 his business so as to be 110 longer engaged in the sf\1e of
fi\bl'ic of any SOl'l. or ihat he haf' en:11 giye!l up the handling and
sale 01' silk illns1()Jl.

Rf:spol1dent is (iJ1 erJp:flp:e(l in the. sale 01 silk illusion. His an-

nual silk illusion IJ\rchases of s;;\OOn are sufficient to fl1rllisll bridal
yeils to hundreds of brides. The steps he has taken io ayoir! Illtlll'e
yiolatiol1s of the sale of (hng-eronsly flammalJle sl1k illusion are

oeflllly insllflcient to protect these brides from possible bodiJ:,-

harm :from weari Jg sueh fabrics as bridal ye1ls in the e\ ent they
accidentally catch on fire. The gUflranties he receives from 111s



A. RaBBI1\ & co. 1367

1352 Initial Deds.ioli

French supplier of c.ompliance ,,,ith the test l'equiI'Clnents of the
Ad are untrustw orthy as respondenfs myn tests shoT\ that some
of his importations frani his French supplier, despite the supplier
gua.ranties thereon, do not meet the test requirements.

Furthermore, l'l'spondent tests only 10 pel' (,fmt of his French
importations. It is reasonable to assume that there "ill be at least
the same percentage of failures in the 90 per cent of the shipments

which were not tested as there ,"vere in the tested 10 per cent. These
highly probable failures in t118 untested 90 pcr cent of respondent's
foreign shipment::: ,\'i11 be passed nlong to the consnming public. to
its peril. It was found above, chiefly due to the lack of fLny evidf'l1re
to the cont.rary and with some skepticism, that respondent has de-

stroyed and thereby ,,;'ithdra'iYll from the lnarket those fabr-ics in-
cluded in the 10 pm' cent of his foreign shipments subjected to test-
ing which failed to pass the test. There is nothing in the record

established by respondent. herein to inspire confidence he will con-

tinue in the future to 'iYithholcl from sale bolts of silk illusion ,,'hieh
do not pass the test.

On the issue of the alleged abandonment of the proscribed prac-
tice with respect to responc1enfs post- investigation purchases of the
fOl' ign fabric UnclEI' "guaranty' from his domestic source of sup-

ply, Ge11101'e, there is even less assurance of compliance with the
statutory testing requirements as respondent does not e,'en nttempt
to have his supplies frOln this source tested in any part for compli-
ance with the flamnulb1e standards of the Act. If as claimed by

respont1ent that G-elmor8 in turn purchases its supplics of silk illu-
sion frol11 Aime B dJOin &. Co. , respondenCs primary source of sup-
ply, then upon the basis of responclent s myn testing experience with
the Baboin 3nk il1nsion it is virtually certain that some of rcsponc1-
enfs purchases from Gelmorc'i\ould nJso fail to pass the prescribed
test.

l.Vholly lsiclc frmn the fact that the actions taken by respondent
to place himself in compliance with the flarnmable standa.rd of the

Act musl be regnrded as ineffective , there is nothing in the c.onc1uct
of respondent in this proceeding to inspire confidence in the sin
cerity of his profer:.siollS of desire to respect the In '" in the future.
Such professions c.ome with poor grace fr0111 cl responc1cnt who, as

in the instant. matTer, compel1ec1 counsel supporting the comp1a.int

to proye facts ,yell blO1Yll to respondent before he came 1-0 a decision

to file a substitute an8,,'e1' admitting all of tIle material al1egabons

of the complaint.. Nor can lye place much confidence in a respondent
'iyho, as in tIle prE cnt maHer 8rt\'' fit. through his counsel to engage
the Government. s technician- expert witness in l1 exhaustive cross-
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examination on the latter s direct testimony that samples of respond-
ent's involved sill. illusion had failed to pass the prescribed flam-
mability tests, notwithstanding the fact that respondent himself
then had in his possession test reports made by an independent lab-
oratory at respollc1enCs request and expense showing that some

samples of his post- investigation importations of the same fabric
had failed to pass the prescribed tests.

For the reason shown above, it is found that there has been no
abandonment" or discontinuance of the practices chrLrgec1 in the

complaint subsequent to the investigation leading to the issuance of
the c.ompliant herein. Responc1enfs request or motion for a djs-
missal of the complaint by reason of such alleged aJ-mnc1onment of

the, unla ful practices is denied.

Finany, as heretofore noted! respondent, in the event his request
for a dismissal or the complaint is denied , seeks an amendment to
the proposed order set forth in the complaint. The amendment con-
sists or two parts. In the first pnrt, respondent would a.dd to the
cOlnplaint:s proposed cease and desist order a brand ne,y prohibition
not contained in the complainfs proposed order. This new sclf-
imposed prohibition ,youJd bar respondent rrom issuing raIse guar-
anties on his fabrics or the.ir compJiance with the test requirements
of the Act. No such issue was raised by the pleadings or litigated
by consent. The second part or respondent s proposed a,menc1ment

would give him an "escape chluse" from the first part of his pro-
pose(l amendment on fabrics sold which he directly imported from
abroac1. The first part or his proposed amendment has a s1n1i1a1'

escape clause ' on foreign fabrics purcha, sed from domestic suppliers.
It shonlcl be noted initially that the complainCs proposed cease a,

desist order would merely prohibit respondent from handling any
fabrics which are so highly flammable, RS measured by statutory
standards , as to be dangerous when worn by individuals. The text
or the con1plaint's proposed cease and desist order js as follo'ys:

It is ordered, That the respondent Al Robbin, an individual trading as

A. Robbin & Company, 01' under any other trade name , and his representatives
agents and employees , directly or through any corporate or other device, do
forthwith cease and desist from:

(a) Importing into the L"nited States; or
(b) Sellng, offering for sale, introducing, delivering for introduction

transporting, or causing to be transported, in commerce, as "commerce" is de-

fined in the Flammable Fabrics Act; or
(c) Transporting or causing to be transported for the purpose of sale or

delivery afte!' sale in COllmerce;

any fabric whicb, under the provisions of Section 4 of the said Flammable
Fnbrics Act, as amendeo, is so highly :fammable as to be dangerous wben

worn by individuals,



A. ROBBIN & CO. 1369

1352 Initial- Decision

The text of the amendment desired by respondent to the proposed
cease and desist order is as follows:

2. (a) l! urnishing to any person a guaranty with respect to any fabric
which Respondent has reason to believe may be introduced, sold or trans
ported in commerce, which guaranty represents, contrary to fact, that reason-
able and representative tests made under the procedures provided in Section 4
of the Flammable Fabrics Act, as amended, and the Rules and Regulations
thereunder, show and wil show that the fabrics covered by the guaranty, is
not, in the form delivered or to be delivered by the guarantor, so highly
fiarnmalJle under the provisions of the Flammable Fabrics Act as to be danger
ous when worn by indivduals , provided, however, that this prohibition s.hall
not be applicable to a guaranty furnished on the basis of, and in reliance
upon, a guarantJ' to the same effect received by Respondent in good faith
signed by and containing the name and address of the person by whom the
fabric was manufactured or from ,,,horn it was received.

(b) And provided further, however, that this prohibition shall not be ap
plicable to a guaranty furnished on the basis of, and in reliance UpOll a gnar
anty to ihe same effect received by Respondent in good faith signed by and
containing the name and address of the person by whom the fabric was
manufactured or from whom it was received even though such person, firm
or corporation is not a resident of the United States , upon the Respondent in
fHldition to receiviJlg said guaranty shall subject ten percent of the shipment
i1wolwd , to rf'asol1able and representative tests as prescribed in Hull' 7 of the
H.egnlatiolls under the 1'lan11na1l1e Fabrics Act.

It is difticu1t to understand why respondent 1s se,rklng the above
amendment to the proposed cease nnd desist order. It \yould appear
that he is so intent on having the "escape clause" sho\vn in paragraph
:2 (b) bove that he. is ove.rlooking the 'fact tllft he ,,' ould not lleed
:mch escape elanseif it were not for his o\Yn se1f-imposec1 prohibi-

tion in paragraph 2(a) above. Since the complaint does not ask
for the prohibition shown in said paragraph 2(a), it is evident that
respondent is seeking an e.scape, from a non-existjng bogy.

,Ye have, c.areful1 v rcvie\ved and considered all of the proposed

findings of fact , conclnsions of law, and arguments in snpport t.hereof
fi1ed by the porties. Snch proposed findings and conclusions which
are not herein adopted , either in the. form proposed 01' in substance

5 The above (Juotecl pilrllg-rnph (2(a)) appears to have been copied verbatim from
one of the pamgrapJls i the Commission s cease and elesist order in the ?-;olJik c"se,
811prn which was t1J", first case invol,ing s!lk !1nsion under the Flammable Fabrics .Act
to come before tJ1P Commission for final decisioD. It is possible that respondent ',"liS
misJed by the appearance of this paragrftph in the l'r;vfk oroel' into believing that
it had application to tJJe instant matter. But In the ,rovik, eft!'!: there was jmtifieation
for the order beeame t:1e issue thereunder had been raised by the pl('(lding-s and be,
cause the l'ovik comphint had requested such an order In its proposed cease and desist
order. In tbe instant matter. as shown above, the same issue was not raised by the
pleadings and the instant complaint' s proposed cease and (lel'h;t order does not c('ntllin
tJJ( order here Und r discussion.
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are l'cj ected as not supported by the record or as
rial matters.

involving immat.e-

ORDER

J t is ordered That the respondent Al Hobbin , an individual trad-
ing as .lL Robbin &, Compa"ny, or under any other trade name, and
his representatives, agents and employees , directly or through any
corporate or other device , do forthwith cease and desist from:

(a) Importing into the 1 nitecl Stfltes: or

(b) Sel1ing, offering for sale , introducing, delivering for in-
t.rodudion , tnllsporting, or en,using to be transported , in COlll-

meree , us ;:c011llnereC" is defined in the Flillnmable Fabric.s Act;

(c) Transport.ing or causing to be transported for the purpose
of sale 01' c1eliyery after sale in commerce:

any fabriC' , ,yhieh , under the provisions of Section 4 of the said F1am-
mnbJe Fabrics \.ct , as arnenc1ed , i so highly flammable as to be

dangerous \Then \TOrn by individuals.

DJ-:ClSTON OF THE C03DIISSIOX AXD ORDER

C03fPLL\NCE
TO FILE REPOHT OF

This matter having come on to be heard upon the appeal of the
respondent :from the hearing examiner s initial decision and upon
briefs and ond argnment ill support thereof and in opposition
thereto; and

The Commission having determined that respondent's a.ppeal
shonld be denied and that the initial decision shou1d be lllodiiied
by striking therefrOll1 the paragraph beginning at. t.he bottom of
page. 13EH and ending at the top of page 1368 and that sueh decision

as o modified should be adopted as the decision of the Commission:
it lS o1Ylered That respondent's appeftl be , allcl it hereby is, denied.
it . s farther ordcred Tlmt the paragraph beginning at the bottom

of page 1367 and ending at tJw top of page 1368 in the initial deeislon
, and it hereby is , strie-ken.
it is fUTthcl' ordered. That the initinJ decision as modified herein

and it hereby is, adopted as tht' decision of the COlnmission.
It is further ol'rlm' erl. That responc1ent \ Al Robbin , sllal1 , within

sixty (60) days flfter servic.c l!pon him of this order , file with tIle
Commission a re,port , in writ.ing, setting forth in detaiJ the mfll1ner
and form in which he has compliec1with the orde.r to cease and
desist cont a.ined in the initial decision.
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IN THE L\'l"rER OF

SuN OIL CmIPA

ORDER, OPINIOKS, ETC., I HEGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL THADE CO Il\IISSION ACT

Docket 6934. Amended Complaint , B_pl'il 7, 1959-DeclsLon, Nov. 22, 1963

Order requiring one of the Xation s major integrated producers of oil and
otber petroleum products, to cease entt,ring into such arrangements for
fixing and maintaining resale prices as that under wbich it imposed upon

its independent retail dealers in the Portsmouth-Norfolk-Virginia Beach
Virginia, area an alleged agency consignment agreement ,,,hich ",-as not
a bona fide agency but was a fiction and a subterfuge , the primary pur-
pose of which was 1:0 enable it 1:0 fix the retail price for its ';Blue Sunoco
gasoline in the area concerned.

Al\lESDED AKD SUl'PLEl\ENTAL COMPLAINT

The Federal Trade Commission , ha,ving reason to believe that Sun
Oil Company, a corporation, hereinafter referred to as respondent

and more particularly designated and described , has violated and is
nmy violating the prm-isions of Section :5 of the Federal Trade Com-
mission Act (15 U. , Sec. 45), and it appearing to the Commis-
sion that a proeeeding by it in respect thereof would be in t.he public
inte.rest, hereby issues its amended and supplementa.l complaint
stating its charges with respect thereto as follows:

COUXT I

HAGRAPH 1. Respondent, Sun Oil Company, is a corporation

organized , existing and doing business under and by virtue of the
J",yS of the State of New Jersey, with its principal offce and p1ace

of business 10cated at 1608 'Walnut Street, Phi1ade1phia, Pennsy1-
ya.nia. Respondent is now , and for several years last past, has been
:Ul1ong other t.hings , engaged in the offering for sale, sale and dis-
tribution of gasoline and other pet.roleum products throughout some
22 st.ates in y,hich the respondent markets its products. Said gaso-
line. is ext.ensively advertised anel s01el under the brand name "Blue
Snnoco \\ and enjoys wide public acceptance in such states. Respond-
ent, one of the nation s leading producers and marketers of gasoline
and other petroleum products, comprises an integrated unit in the

pet.rolemnindustry. It is engaged in the aequisition , development
and exploitation of oil and other petroleum products as well as the
purchase, sale and transportat.ion of crude oil , and the refining of
erude oil and its derivatives , and the subsequent transportation and


