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sion fl rcport in ,yriting setting forth in detail the manner a.nd form
ill ,yhich they have comp1icd with this order.

IN THE J\fAT' EH OF

B. ,YOLL~JAX & BROS. , INC. , ET AL.

ORDER, ETC. IX JWG-\T:D TO TIrE ALLEGED nOLATIOX OF Tl-m :FEDERAL TRADE
COJnIIf'SIO "7 AND THE Fun PHODrCTS LABELING ACTS

Docket SJYJ. Complaint , Ocl, , 1!J62-Deci81:on Dee, S, 1963

Oruer requiring manufacturing furricrs in XC\y York City to c('a e violating the

Fur Produd Labeling Act by labeling and invoidng artificially colored
furs as natural, aud failing to disclose on labels and invoices and in ad-
'lrtising that certain furs were LJleached or dyed; failng to disclose in
adyertising the names of animals producing furs and the country of origin
of imported furs , and to de cribc as natural fur products which were not
artificially colored; ac1vcJti.'ing fur products as reduced from " regular
former prices which were in fact fictitious; failng to keep adequate rec-
ords a a LH1Sis for price and value claims; Ilnd failing to comply in othcr
respects with labeling, invoicing and advertising requirements,

CU)fPLAIXT

Pursmmt to the provisions of the .Federal Trade Commission Act
and the Fur IJ roducts Labeling Act, and by virtue of the authority
vested in it by said ./l_ cts , the J, eclP-Tal Trade Commission having reason
to behevc that B. IVol1man &: Bros. , Inc. , a corporation , Barney IVoll-
maIl: Sheldon IVoHman , l--ennan IVallman , and I-Iarry \Vallman
individually, and as offcers of said corporation , hereinafter referred
to a,s respondents , have violated the provisions of said Acts and the

nles and Regulations promulgated under the Fur Products Label-
ing Act , and it appearing to the Commission that a procceding by
it in respect thercof would be in the public interest , hercby issues its
complaint stating its charges in that respect as follows:

\JL\G1L\PII 1. Respondent B. IYolhnan & Bros. , Inc.. , is a corpora-
tion organized , existing and doing business under and by virtue of
the la,yS of the State of New York ,yith its offc.c and principal place
of business located at 352 Seventh .Avenue , ?\ ew Yark , K ew York.

Indivjcluall'cspondents , Barney "'Vollman , Sheldon ",Vol1man , Her-
llnu ,Vallman, and Harry \Yallman are president, vice-president
Treasurer and viee-pl'csic1ent-secretary, respective)y, of corporate

pondent. The individnall'espondcnts formulate , direct and control
the acts, pradiccs and policies oJ corporate respondent inclnding t.hose
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hereinafter set
the individual
respondent.

R.esponc1ents arc manufactureTs of fur products.

PAR. 2. Subse(jllent to the effective date of the Fur lJ roducts Label-
ing Act on August 9 , 1952 , respondents have been and are now engaged
in tho introduction into commerce , and in the manufactnre for intro-
duction into commerce, a.nd in the sale , advertising and offering for
sale , in com.meree , and in the transportation and distribution , in com-
merce, of fur products and have manufactured for sale , sold , adver-
tised, offercd for sale, transported and distributed fur products which
havo been made in whole or in part of fur which had been shipped
and recejved in commerce as the terms "COnlll1erCe

, "

fnr" and "fur
product" are defined in the Fur Products Labeling Act.

PAR. 3. Certain of said fur products werc misbranded or otherwise
falsely or deceptively labeled in that said fur products were labeled
to show that the fur contained therein was natural , when in fact, such
fur was bleached , dyed or otherwise artificially colored , in violation
of Section 4 (1) of the Fur Products Labeling Act.

PAR. 4. Certain of said fur pTOducts were misbranded in that they
were not labeled as required under the provisions of Section 4(2)
of thc Fur Products Labeling Act and in the manner and form
prescribed by the Rules and Regulations promulgated thereunder.

Among such misbranded fur product:; , but not limited thereto , were

fur products with labels which failed to disclose that the fur contained
in the fur products was bleached , dyed , 01' otherwise artificially col-
ored, when such was the fact.

PAR. 5. Certain of said fur products \yere misbranded in violation
of the Fur Products Labeling Act in that they were not labcled in
accordance with the Rules and Regulations promulgated thereunder
in ihe following respects:

(a) Information required under Section 4(2) of the Fur Products

Labeling Act and the Rules and Regulations promulgated thereunder
was set forth in abbreviated form , in violation of R.ule 4 of saj d Rules
and Regulations.

(b) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was not set forth in the required sequence, in violation of R.ule 30 of

said llules and R.egulations.

PAR. 6. Certain of said fur products were falsely and deceptively

invoiced in tha.t sa.id fur products were invoieed to show that the fur
conta,inecl therein W tS natural , when in fact such fur was bleached

forth. The offce and principal place of business of

respondents is the same as that 01 the corporate
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dyed , or otherwise artificilllly colored, in violation of Section 5 (b) (2)
of the Fur Products Labeling Act.

PAR. 7. Certain of sRid fur products were falsely and deceptively

invoiced in that they were not invoiced as required by Section 5 (b) (1)
of the Fur Products Labeling Act and the Rules and Regulations

promulgated under such Act.
cmong such falsely and deceptively invoiced fur products , but not

limited thereto , werc invoices pertaining to such fur products which
failed to disclose that the fur contained in the fur products was
bleached , dyed , or otherwise artificially colored whcn such was the
fRet.

PAR. 8. Certain of said fur products were falsely and deceptively

invoiced in violRtion of the Fur Products Labeling Act in that they
Yrel'e not invoiced in accordance with the 1-u1es and Regulations pro-
mulgllted thcreunder in that the information required under Section
5 (b) (1) of the Fur l roducts Labeling Act Rnd the Rules and Regula-
tions promulgated thereunder WRS set forth in abbreviated form , in
violation of Rule 4 of said Rules and Regulations.

PAR. 9. Certain of sRid fur products were falsely or decepti veJy
advertised in that said fur products were not advertised as required

under the provisions of Section 5(a) of the Fur Products Labeling
Act and in the manner and form prescribed by the Rules Rnd Regula-
tions promulgated thereunder.

Said advertisements were intended to aid , promote and assist
directly or indirectly, in the sale and ofl'ering for sale of said fur
products.

Among and included in thc advertisements as aforesaid , but not
limited thereto, were advertisements of respondents in the form of

price lists and other documents and memoranda which were dis-
tributed by respondents in K ow York to its customers in California
and other states outside of the State of :' ew York.

Among such false and deceptive advertisements of fur products
but not limited thereto , were advertisements \vhich failed:

(a) To disclose the name or names of the animal or animals that
produced the fur contained in the fur product as set forth in the Fur
Products )fame Guide, in violation of Section 5(a) (1) of the Fur
Products Labeling Act.

(b) To disclose that fur products contained or were composed of
bleached , dyed or otherwise artificially colored fur, when such was the
fact, in viol ation of Section 5 (a) (3) of the Fur Products Labeling
Act.
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To c1iscJose the name of the country of origin of the imported
fur cont.ained in fur products , in violation of Section 5 (a) (6) of the
Fur Products Labeling Act.

\n. 10. Hesponclents by mCfU1S of the advertisement.s referred to
in Paragraph Kine, and other advertisements of similar import and
menning not specifically referred to herein, falsely and deceptively

all n?l'ised thei l' -fur products in the following respects:
(a) lnformatiolll'equil'ed uncleI' Section 3(a) of the Fur Pl'ochwts
l.beling Act and the Rules a,net Hegulations promulgated thereunder

'\Y,L: .'Set forth in abbreviated form , in yiolatioll of Hule 4: of said Rules
\llcl Hegul,ltiolls,

l. L) Fur products '\yhidl ,\yere not pointed , bleached , dyed , tip-dyed
01' uthenllsB artificially colored '\vel'e not described as natural as
l'e(jl1jred by TIule 10 of said Hules and R.egulations.

\J1. 11. By means of the advertisemcnts referred to in P,-lTagraphs
Xine and Tell , and other advertisements of similar import and meall
ing not specifkally referred to herein , respondents falsely and decep
tin ly acl\) rLised their fur products in that respondents rcpresented
fur products as having been reduced from regular or usual former
pl'tCCS where the. so-callml regular or usual former prices wcre in fact
tictitious in that they ", ere not the prices at which said 111erchandise
l\'lS usnaJly sold by respondents in the recent regular course of busi-
ness , in violation of Section 5(a) (3) of the Fur Products Labeling
Act.

\R. 12. Hesponclents , in advertising fur products for sale as afore-
sa, ic1 , made claims and representations respecting prices and values of
fur products. Said representntions -were of the types covered by sub-
,ections (a), (b), (c) and (d) of Rule '14 of the Rules and Hegulations
promulgated under the Fur Products Labeling Act. Respondcnts
making such claims and representations , failed to maintain full and
aclt'qLw. te l'econls disclosing the facis upon which such claims and
representations were based, in violation of Rule 44 (e) of sa.id Rules
,llcl H.cglllations.

\H. 1.3. The aforesaid acts and prnctices of respondents , as herein
n l1ege.d , are in violation of the Fur Pl'oc1uets Labeling Aet and the
links and Hegulations promulgated thereunder , and constitute unfair
and deceptive acts and practices -ill commerce under the Federal Trade
Commission --\.ct.

31i'. Reheard B. Fi'nch cOIlJse1 support.ing the compJaint.

.111'. Lestn' 

!. 

LilZa1'/l8 XC\\" York , J\i counsel for the respond-

ents.
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IXITIAL DEClSIOX BY Jonx B. PorXDEXTEH , HEAnIXG EXAl\IIXEH

OCTOBER 0 , 1 Q6 3

The compla.int issllcd in this proceeding on October 24 1962 , charges
that 13 ,I' oilman & Bros. , Inc. , Barney IV oilman , Sheldon ,Vollman
Terman IYallman , and I-Iarry IV allman, individually and as offccrs

of said corporation, hereinafter called respondents, misbranded

fal ely adve.rtised and invoiced certain fur products in violation of
the prm- isions of the Federal Trade Commission Act and the Fur Pro-
ducts Labeling Act.

The respondents filed a joint a.nswer to the complaint in which they
admitted the jurisclidional allegations and also admitted that the indi-
i(lual respondents fonnu1ate and direct the acts , practices and pol-

icies of the corporate respondent , but denied the violations alleged.
Hearings have been held for the receipt. of evidence in support of

anclin opposition to the allegnJions of the complaint. The matter is
110W before the hearing examiner for initial decision, Counsel for
the parties have filed proposed findings of fact: conclusions of law
and order, These haye been considered , together \vitlt the tcstjmony
and documentary evidence. All proposed findings nnd conclusions
not. found 01' conc.luded herein are denied. "Cpon the basis of the en
tire record the hearing examiner makes the following findings of
fnet and conclusions of bw , and issues the follo\Ylng order:

FINDINGS OF FACT

1. The respondent B. ,y ol1man & Eros" Inc. , i3 a corporation
Ol'galliZecl and doing uLlsinpss lmder the L11VS of the State of K (',
York "with its ofEce and place of business located at 352 Seventh Av-
enue , Xew York , Xe,v York.

. The individual respondents , Barney ,Vollman, Sheldon Woll-
J1llll , Herman ,Yallman, and lIarry \Vallman, are President , Yice,

President, Treasurer ancl Vice-PresIdent-Secretary, respeetively
the corporate respondent. 'fIle individual respondents formulate
direct find control the acts , practices and policies of the corporate re.-
polldellt , inclnding those hereinafter found. The ofIce and place of

lmsiness of the indi\-idnal respondents is the same as that of the
corporate respondent.

3. 1.) 1'101' to and subseqnent to the efIectin date of the Fnr Prod-
ncts Lnbelillg .Act : Allgnst. D : 1852 , t.he respondents have been and are
JlO\\' engaged in the nmllufactnre : advertising, transportation, offer-

ing for sflle, and sn.le : in commerce , of fur products \Thich have been
made in \11101e or in part of fur ,yhich hnc1 been shippe,d and received

7S0-01 b--G9--1ns
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in commerce as the. tcrms "collme.rce , "fur , and " :fur product': are
defined in the Fur Products Labeling Act.

4. The complaint RJleges that the respondents violated a number of
the specific provisions of the Fur Products Labeling Act and the Fed-
eral Trade Commission Act, but the establishment of these allegecl
violations depend upon "\yhether (1) some of respondents ' fur prod-
ucts 'se-rc dyed , and; (2) 'idlether respondents fa.1sely advertised a.nd
invoiced certain of the.ir fur products, Respondents denied that n,n)'

of their fur products \yere dyed or falsely advertised and invoiced.

1\1081. of the evidence and testimony received at the hearing reIntml
to these two questions. The principal te-5t.imony bearing on the qnes-
tion of the dyeing of fur products will now be discussed.

,). )11' George J. Cll!'ry, Jr. , all investigator \"jth the Bureau of
Textiles and F"rs in the l' ew York Omce of the Federal Trade Com-
mission , testifiml thai hc rccei\'ed instruct.ions from his superiors to
inn' stigate thc finn of B. ,Vollman & Bros. , Inc. , generally, under the
Fur Products Labeling Act , and particularly, a,s to whether the firm
had been dying furs or otherwise mislabeling fur products. (1'1'.

14-84 , 203-204) Accordingly, on June D, 13, 14, and 15 , 1961 , Mr.
Curry went to the premises of B. ,Vollman & Bros. , where he examined

the records of the corporate respondent as to the purchase and sale 01
fur products , inspected t.he labels attached to certain fur garments
and, with twcesers , removed approximately 200 hairs from each of
fifteen mink garments in the corporate respondent's stock , for testing
purposes. lIe re,moved the hairs from the grotzens 1 and entire body

of each gaTment, ineluding the sleeves, front and back. Upon re
moving the approximately 200 hairs from each garment, he placed
the hairs from each garment in a new, unused envclope which he had
obtained from the sLoek of standard franked cnvelopes on hand in

thc K ew York Offce of the Federal Tra.de Commission , scaled the
envelope and marked it for identification. During all of tbe time that
::II'. Curry was removing hairs from the fift.een mink garments, one
of thc individunJ responuents was with him. In fact, the respondent
Barney ,V o11man, President of the corporate responuent, assisted l\fr.
Curry in removing hairs from some of the garments and placcd them
in the enyelopes provided by Mr. Curry. At the request of the in(h-
vid uaJ respondents Ir, Curry did net remove any of the labels from
the garments from "hich he removed the hairs , but copied and repro-
duced on the outside of each envelope t.he iniormaLionconUtined on
the hbel T\hich I\as attached to cneh fur garment from I\'hich ::11'

Curry and :\11' Barney ,YoHman removed the hairs, Smne, of the

'The grotzcn is along the center or darker portion of Ii mink skin,
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envelopes containing the hairs ",ere marked for identification and re-
ceived at the hearing as CX 1 , 4, 5 , 6 , 7 , 8 , 9, 10 , 11 , 12

, anrl 13A.' Mr. Curry also ,vent to the premises of Hebel &
Schultz , retail fur dealers in Philadelphia, Pennsylvania, and rc-
moved approximately :200 hairs frOln a mink garment ,yhich that
cOlnpany had purchased from the corporate respondent B. \YoHman
&. Bros. This garment is described 011 \Vollman Invoicc X o. 12670
dated July 18, 1901 , Item No. 2956-611A , Cerulean Mink Jacket, a
copy of which invoice ,yas received in evidence as ex 1DA. ::\1'.

Curry placed the hairs ,,'hich he removed from this garment in an
envelope ,,,hich 'vas received in evidence at the hearing as ex 19.
The envelopes containing these hairs were then transmitted to the
ederal Trade Connnission in VFashington, D. C. , Bureau of Tex-

tiles and Furs , Jar testing for the presence of dyes or dyestuffs.
The results of these tests will be, discussed in subsequent paragraphs.

(L On a subsequent visit to the premises of the corporate respond-
ent

, :.

Hr. Curry visited the workroOln or fadory area where fur
garments are manufactured and observed two bottles of dyestuff.
JIr. Curry requested a E. 'Vollman & Bros. , employee to permit. him
(Curry) to examine the bottles , but the employee refused. On a stjI
Jater visit to the premises with Dr. Leon S. )1008, a graduate chemist
and consult.ant '',ith the Federal Trade Commission in the Bureau
of Textiles and Furs, the individual respondent Sheldon IVo11man
permitted :Mr. Curry to take possession of the two bottles. These

bottles bore the label "Kandel' Dark Brown Dye . These bottles
were marked for identification and received in evidence at the hear-
ing as CX 92. ('11'. 48) From a11 of the evidence, the hearing
examiner finds that these bottes contained dyes or dyestuffs. On this
same visit to the premises of B. \Vollman & Bros. , while accompanied
by Dr. Moos , )Ir. Curry also observed several boxes of powder dye
one box being in the possession of an employee of the corporate re-
spondent whose name 31r. Curry did not know. Present at the time
in addition to ~1r. Curry and the employee who was holding the box
of powder in his hanel , ,,,ere Dr. :Moos and the individual respondent
Sheldon IV o11man.

7. Dr. Leon S. :Moos , a gralluate chemist and consultant with the
Fede.ra1 Trade Commission , Bureau of Text.i1es and Furs, corrobo-
rated some of the testimony previous1y given by J\Ir. Curry. Dr.

J! CX 2A and lEA are envelopes in which Mr, Curry pJaced second samples of haIrs
which JlC removed a second time from two fur garments for the purpose of making n sec-
ond test of hairs from these two garments (Items r-'os. 2481 and 2085 , respectively). In
other words, on a previous visit , :\fr. Curry haG. removed samples of hairs from these
g-ftrments for testing purposes, and bad placed the hair samples in envelopes marked
ex 2 and ex 13, respectively.
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;\1005 testified thM: In .Tuly lU62 , he yisited the place of business of
the corporate respondent , and ta.lked ,,- ith lr. Sheldon 'Vollman and
his father, Barney IV ollman. JIr. Curry, the Commission investiga-
tor: "as also present. l\Iessl'S. ,Vollman had prcviously been ndvised
tlwt the Commission s tests of the hairs previously removed from
some of the corporate respondent's fur garments showed e\'idcnce of
dyeing, and ~Iessr5. IYoHman stated to Dr. ~100s that this could not
be so because they did Hot use any dyes. Dr. :l\oos then ,,,cut into
the workroom or factory where he observed an employee apply
powder to a nm,' mink garment 'Vith an iron , the employee then
ironed the powder into the fur. Dr. :\Ioos testified that the powder
changed the color of the fnr right in frollt. of my eyes
8. ~1iss Idelle ~Iyra Shapiro (Tr. 102 108), a textile technologist

employed by the Federal Trade Commission , \Vashington , D. C.
its Bureau of Textiles and Furs, testified that she rested the hairs
contained in the envelopes marked ex 1 , LA., 2, 2.

.:.

, 3 , 4, 5 , 6, 7, 5

, 10 , 11 , 12 , 13 , 13A , and 19 , to find out whether the fur hairs ere
nat.ural or dyed and found that the hairs contained in each emcclope
llnd been dyed. Hesponclents chal1enged the qualifications of J'liss
Shapiro and the validity of the tests of the mink hairs performed by
her and about ",,,hich she testiIied.

9. Hiss Sha,pil'o graduated from the Uni\-ersity of 2\Iarylanc1 in
1859 with a B.S, Degree , majoring in textiles. She began her em-
ployment with the Commission during her senior year in college, _
the Commission , she ",yas taught the technigua of testing fur fibers or
hairs for the presence of dyes by :i\arjorie :JIal1oy, the J'ecleral Trade
Commission chemist in charge at that time. )Iiss Shapiro has aJso
received instruction from Dr. :.100s since his employment w'ith the
Commission in 1961. In her original tests of the fur hairs contained
in the envelopes , :Miss Shapiro used \That is knmTll as the 4 Pyridyl-
pyriclinium Dichloride test. :i\iss Shapiro followed the standard
procedures Qui"inecl in the 'Tcll- li:nown publication by Fritz Frigl
Spot Test and Organic Analysis . In making the tests :Miss

Shapiro had before her in writing, a step-by-step standard proGec1ure

whieh she followed in ma.king the. calJe.d '1 Pyridylp vridillium
Dichloride. test. She did not rely on her l1mllory.

10. Briefly, in Inaking the. 4. Pyridylpyridinium Diehloride test of
the hairs contained in each of the enn .lopes , :;Uiss Sllapiro did the
following: She had three clean, white, cup-shaped crucibles. IVith
clean tlyeesers, she rcmoyec1 the hairs from each envelope, such as
CX 1, and placed the hairs in one of the crucibles. She then placed
an approximately equal number of hairs from a known natura.l mink
skin in the second crucible , and an approximately equal number of
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hairs from R knO"yn dyed mink skin in the third crucible. A solut.ion

of 24)10 pyridine , nn org,lnic. soh'ent, ,yas then added to each crucible.

and the hairs \', ere allmYf d to rem,lin in this solnt.ion for approxi-
mately 30 minutes. Each erueible ,yas then placed over a flame and
allmyetl to remain until tl1C chemical began to flUTlc. The crncibles
,,,erG then removecl from the flame and t.lC contents Tfere allmved to
cool Jor abOllt. five minutes. Any dye present on the hair 'Tould be
stripped from the hair and dissolved by the pyridine solution. The
pyridine solution doe,s not. affect any natural pigments in the hair.
The crucibles containing the 1\:10''111 natural mink hairs and knmnl
dyed mink hairs SeTye as positive controls in th€ test. Smnples of the
solution from each crucible '''cr8 then placecl in three separate dean

t tnbes , to ,,,hich was added a drop of a one-percent solution of 
PYl'iclylpYl'idin mn Dichloride , two drops of sodium hydroxide , and
three lll'ops of hyclroehloric acid. The contents Vi-ere then shaken.
The presence of dye in the solution is inchcatec1 by a pink to a deep
red color and is cletermLl1ed by a yisual observation of the color of the

liquid oll1tion , and comparing it with the color of the liquid removed
from t he crucibles containing the knmYll natunt. hairs and the known
dyed hairs. -\fter each first Lest , a confinna,tory shmc1ard chemical
analytical te8t\ called a phosphoHwlybclic test, was Tun on ea.ch hair
sample. In making this confirmat.ory test of each hair sample , ::\Iiss

Shapiro also had before her a ,vrihen step-by-step procedure for
this test. In fact, for each type of test \rhich :Uiss Shapiro performs
in the )alwraiory, she has before her a ,vritten step-by-step procedure
for each test. ..\fter completing each test, she records the type of test
and the results in the records in her bboratol'Y, identifying the Sflm

ple testclj and the dale of the test.
11. )11SS Shapiro did a second 4: Pyridylpyric1iniml1 Dichloride

test on ,SOInP. of the hairs and also what is called a Colorimeter test.
:;\iss Shapiro describe.cl the Colorimeter as a device or nmchine which
measnres the nmount of light passing through a liquid solution. The

Colorimeter has a transparent container, calle,cl It cuvette , into ,yhieh
the solution is placed. \Vhen a naturaJ solution is placed in the
Cll\-ette., 100% of the Jight set at it certain wave length will pass
through thi,,; solution , and a meter on the device registers 100% trans-
mission of the light throug'h the cuvette. In testing some of the hairs

here involved on the CoIOl'jmeLer, :Miss Shapiro took samples of the
olntioJl from each of the. crucibles and successively placed sfLmple

amounts in the cuvette U1d by comparing t.he density and color of
the sollltion she determined the presence of dye in the solut.ion con-
taining the hairs from the corporaJe respondent s mink ga-rments.
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The Commission obtained the Colorimeter in 1961 for use in its
laboratory.

12. There are other recognized tests for t.he testing of fur hairs
for the presence of dye , in addition to the two tests which .'\Iiss
Shapiro testified that she performed on the hairs in question. Among
these is a test which is cRlled the Brandowski Blese test. Miss Shapiro
did not pcrform the Brandowski Base test on the fur hairs contained
in the enveJopes which were received in evidence as ex 1 , lA , 2
, 4 , 5 , 6 , 7 , 8 , 9, 10, 11 , 12, 13 , 13A , lend 19. However, she did per-

form the Brandowski test on fur hairs contained in one of the enve-
lopes which 1r. Curry had removed from one of corporate respond-
ent's fur garments. l\Iiss Shapiro had performed two tests of this
sample of hairs, and ench test proved negative. That is, neither te.
indicated the presence of dyestuffs. So, Miss Shapiro then performed
a third test on the same fur hairs. This third test was the Brandow-
ski Base test. The results from the Brandowski test were also nega-
tive. This ';-as the only negatiye finding from all of the tests made by
!\iss Shapiro of the samples of hairs removed from fifteen fur
garments manufactured by the corporate respondent. Counsel sup-
porting the complaint did not offer in evidence the enveJope which
lUlCl contained this particular sample of hairs, evidently because t.he
three tests run on this sample were negative. A copy of the results
of the tests made by Miss Shapiro are in evidence as RX 1 and 2.
In her testing of the hairs in question , )1:iS5 Shapiro was not con-
cerned ,yith determining the kind, type, or amount of dye, if any,

present on the hairs. The purpose of her tests was to determine the

presence of dye or dyestuff' , which are not present on natural mink
hairs.

13. Some of the testimony offered by respondents in denial of the
charge of dyeing will now be discussed. lr. George Schleifer, fore-
ma.n , ma.nager, and cutter, in charge of the manufacturing operations
of the corporate respondent, like ~1r. Sheldon 1V oJlman, denied that
any form of dye was ever used on a mink garment manufactured by
corporate respondent. Mr. Schleifer testified that the dye contained
in ex 92 is used on muskrat, sable, fitch and BoJinsky, but is not
feasible to use on mink. Mr. Schleifer also t"-tified that corporate
respondent had not purehased more than two jars of powder dye

somet.imes caned touche powder, in the past ten years and that any
powder so purchased was only used to touch-up old , remodeJed fur
aarments. He also testified that the ironer at B. VV ollman & Bros.
is not permitted to use this powder. Mr. Schleifer also denied ever
having hRd any conversation with Dr. !\foos about the use of dye in
the B. Wollman & Bros., factory. (Tr. 218-231.)
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1:1. )lr. Sheldon 'Vollman , Vice- President and general ma.nager of
the. corporate respondent, testified as fol1ows: Each fur garment
manufactured by corporate respondent bea.rs an identif)'ing symbol
called an item number. The item number is wriUen on fl paper
hnng t.ag" attache-d to the out.side of the garment by a metal snap.

'Vollman also marks the itml1 number in indelible ink on the under-
side or leathe,r side of the fur garment. The two numbers are
identical. :Mr. 'Vollman testiiied that the average age of the fur gar
ments involved in this proceeding (which the Commission claims
we,re dyed) wa,s approximately four years of age. In other words

most of the fur garments were manufactured in 1957. During the
intervening years, the garments ha.d bcen sent out on a consignment
basis to retail stores all over the United States. 111. ,Vollman testi-
fied to his cost price for each mink skin which ,vcnt int.o the manl1-

fact.um of eaeh garment and the average cost of labor involved in the
manufacture of each garment. )'Ir. "\V oJlman also testified , that insofar
as he kIlew he had never purchased a blended mink skin, and he denied

having hnd t.he conversat.ion \,;ith Dr. :Moos , as testified to by Dr.
Thloos. JUr. 'Vollman denied that he had eyer instructed nny em-
ployee to dye a mink skin or mink fur product. (Tr. 231-243)

15. :\Ir. Carl F. Ackerbauer, a consu1tant. chemist, operating the
Ackerbaner .Laboratories in Johnstown , New York , and since 1961 as-

sociate,d \yjth Federal Testing Corporation, Kcw York , New York
testiIled among other things , th 1t: lIe is a. graduate chemist , and in his
work does some testing for the New York State Police Laboratories.
Based on his experience , he ,vill not accept for testing any material scnt
to him in an envelope due to the possibility of contamination from the
paper. tIc win only accept material which is contained in glass jars.
Paper is a derivat.ive of cellulose which has been treated with caust.te

soda and sodium bisulphite. Therefore, according to 111' Acker-

bauer, there is a possibiJity that the mink hairs which were placed
in white paper envelopes by 1\11'. Curry may have become contaminated

by the presence of sodium bisulphite and the inherent moisture of the

paper. On cross-examination , 111'. Ackerbauer testified that: He did
not perform any t.ests of hairs l'emo\' ed from 1ny of the fUT prodncts
involved in this proceeding; he considers the Branclo1Yski test the

most reliable, but admitted that the Brandowski test would not detect
the presence of dyestuff placed on mink hairs in powder form and
would only detect one particular type of dyestuff, ursol dyes. In his
opinion none of the tests of the hairs involved in this proceeding-

including those performed by Miss Shapiro , would show the presence
of powder dye. On recrosS. examination, )fr. AckerbaueT testified

that- , there, are some circumstances where pyridine, used in stripping
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tlyestllH from it mink hair , in the presence 01' small mnounts of adult-
erants , can become new chemical calle.c1 a1pha- a,lphaprimepyric1ine.
)J1'. --\.ckerbauer test.ified that he docs not kno,, , but he has a feel;nr;
that. this alpha- alphapl'imepyridine is a contaminant 1'01' the two t.ests
use,! by ~Iis, Shapiro , the.. Pyridylpyridininm Dichloride alll the
Phosphomolybdic test. (Italic supplied. ) JIll'. Ackerbauer further testi-
fied that. the tests periormec1 by l\Iiss Shapiro were invalid because:
both tests indicate the presence of primary amines and do not indi-

cafB the pre encc of an oxidized amine , which is an amide; nt no time
was it brought Old: that the material obtrinecl from the pyridine soJu-
tion haa been 1'e(lnced from the amide to the nmine, gi,-ing yon the

posjtive tesf' 1\.11'. Ackcrbauer eXplained the above statement by Stly-
jng that ihe tests performed hy Iiss Shapiro \vere for the purpose of
cletennining the pre.senC'e of nmines , \vhich is the actual dye.stn:fL llot

the dye , and her tests are not inclicntivc of an oxidized amine. They
are indicative of an amicle. To his kno\Yledge he ent on to say,

if the l1 es1uff has been applied to the fur it is converted over to the
amide. 'There are no free amines prese.nf ('II'. 243- 263.

16. ::11'. Ernest Vancle,vcghc , principal offcer of the Federal 'fe.sting
Corporat.10n XC\V York , Xe,v York

, ,\-

as th( next witness for the re
sponc1ents. )11'. Vanclc\reghe is a. graduate of Colgate 1Tnivel'sity, with
a B. S. Degree , obtained in H)26. Since that time , )11' \,Tancleweghe has

been jn the fur dressing ancl dyeing business, In 1961 , he formed ihe
Federal Testing Corpol'ntion. )-le testifiecl , allong other things that:
He, has been testing fur fibers for the presence of dyes for approx-
imately fourteen years. lIe ,yilJ not accept for t.esting' any fur hail'
samples sent. to him. lIe prefers to take t.he entire fur garment to
his phce of lmsjness and ther8 remove the individual hairs for test-
ing. lIe first makes some preliminary tests 1: determine the type of
dyes he is going to test for. By rubbing a clean white cloth a.gainst
the fur fibers , t he presence of it pmnlered dye pigment will show 011

the cloth by a. dark discoloration. Next , he might moisten the white
cloth ,vitli ".arm water and rub it against the fur fibers to see if
this wonld lift off any of the dye pigment, and then he might use some
clarox to sirip the color. rrsol dyes are the most common type used
in the Jur industry for the coloration of fur product.s. 111'. Vande-
,veghe cli(l not consider the tests performed by :.Uiss Shapiro determin-
atiYE of the presence of dye on the hairs. There a.re substances other
than dyes which could have been present on the ha.irs ,,,hich, in the
tests performed by :!\iss Shapiro , ,,"auld haye given the identical re-
sults, - \.1 so , in a yjsual test, the-re is room for djsn-greement. bet"een
viewers and , for this reason snch a test is not entirely accurate.
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Ii. ~Ir. Vandeweghe further testified that, after B. "'Vollman &
Bros. , had been notified of the results of the tests 11flde by the Federal
Trade Commission , ,V ol1man ernployed Federal Testing Corporation
to llake tests of SOUle of the same fur products for the presence of

dyes. )11', Vande,\"eghe. testified that his laboratory was employed by
B. ,Yollman & Bros. , partly upon the recommendation of Dr. :Moos
the Commi sion fur consultant. ::11'. Vande,yeghe further t.est.ified:
lIe renloyed and tested samples of hairs from four of the same fur
p1' odllC.Ls Jnanufacturecl by corporate respondent ,..hich had been pre
yiollsly tested by the Commission employee , l\1iss Shapiro , and did not
find anyc1yestuff present on any of the ha.irs. )11' Vandeweghe identi-
fied the hflil's which he removed from each gaxment by item number;
that , in addit.ion to the mechanical abrasion tests on the garment
itself, ,yhich he described as prelilninnry, he also peTformed the
Hralldmyski Base test , the -4 Pyriclylpyric1inium Dichloride test , and
the Phosphomalybc1ie Acid test on t.he hairs which he removed from
each garment. Each of his test.s proved negative. IIis four writter:
llE-' gati\"e test reports ,yere received in evidence as HX 5A-D. I\fr.
y an(h '\eghe criticized the manner in which i\Iiss Shapiro performed
the '* PYl'idylpyriclinium Dichloride test , especially the manner in
\vhich she, stripped the dyes , as distinguished from dyestufl' , fronl the
Iwirs. Basically, their procedure was the same, exeept ::U1'. Van-
(lc ,Yeghe llsed water instead of pyridine solution , and he left the hairs
in the solution while making his visual test , whereas Iiss Shapiro re-
JllOvec1 the hairs :frmH the solution before her fina1 visual testing. In

the opinion of this hearing examiner, the test proc.edure lollov, ed by
the Commission technician , \fiss Shapiro , is preferalJle to that. \vhich
:.11'. \:" (lncleweghe. testified that he follmn:'d. It is fonnd that 1\11'. Van-
(le,yeghe s criticism of the Commission s testing procedure is not ndid.

1R. It is significant that , in determining the results of the tests made
IJY ::11' Vnnde,yeghc, he, like l\Iiss Sha.piro rclS1wlly compared the
color of his 1"yO controls , the liquid containing the hairs from a known
llflt\lrfll and a dyed skin , respectively, witb the unknown , which be
was testing, (Italic supplied. ) It 'vas also ::11'. Vande,vpghe s opinion
that. it is possible for two chemists to relTlOve and test hairs from the
samo l'nr garment and each obtain opposite results , as in this case

(Hie. positin)- flnd the other negati\c
lD. In rebuttal , Commission counsel offered the testirnony of Dr.

1'100s , jfs fur consultant , ,yho testified that , in his opinion, the pos-
sibility of the hairs becoming contaminated by any substance con-
tainec1 in the, pnper of the envelope , fiS suggested by :.fr. Ackerbauer

,,-

as extrel1ply remote. C 1r. -,c\.ckerbauer had testified , Paragraph 15
nbove , that there is it possibiJity of contamination from the sodium
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bisulphite contained in the paper of the envelopes. ) Dr. Moos also
testified: Sodium bisuJphite js a reducing agent , not a dye, used on
the pulp in the manufacture of paper and is completely neutralized
during the process of making the paper, and would have no effect
on the 4 Pyridylpyridinium Dichloride test as performed by the Com-
mission tec.hnician , :Miss Shapiro. Evcn if a trace of sodium bisulphatc
were still present in the paper envelope, this would not affect or
change the result of the test; it would be the same. Dr. Moos did
not agree 1Iith j\Ir. V andeweghe s nse of water in stripping the dye-

stuff from the hairs. Dr. :\Joos preferred the pyridine solution , which
'vas used by l\liss Shapiro. In the opinion of Dr. :Moos

, "

you "wouldn
get a suffcient solution of dye from the mink hair by plain water
* * * that is the reason why we use the pyridine to strip . Thjs may
explain the negative results from the tests made by 1\1r. Vandeweghe.
It may be that his use of ,vater did not remove the dye from the hairs
and , therefore , his tests were negative.
20. Upon consideration of an the evidence , the hearing examiner

finds that the tests of the hairs conducted by the Commission labora-
tory technician liss Shapiro , wherein she found that said hairs had
been dyed

, "'

ere proper and valid tests. On the othcr hand , respond-
ents have not. established by (l preponderance of the evidcnce their
contention that there '..as a possibility that the hairs tested by :Miss
Shapiro had been coniaminated by their being placed in standard
white Federal Trade Commission franked enve10pcs by Mr. CUITY,
the Commission investigator.

21. The charge of fa.1sc advertising and invoicing originated from a
\'onsignment of mink fur products from B. V oHman & Bros. , to H.
Liebes & Co. , a department store in San Francisco, California. , early in
April , 1961. Either in Jat March or ear1y April , 1961 , Mr. Sbeldon
'IVoUman , Vice-President of the corporate respondent, phoned Mr.
X orman A. Sclnrartz , then fur buyer for 1-1. Liebes & Co. , San Fran-
cisco, California , and oil'e1'ed H. Liebcs & Co. , approximately 100
pieces of mink fur products at approximately fifty cents on the clolJal'
with the authorization to use the name '; B. 'Vollman & Bros." as the
manufacturer in any advertisements of the furs by H. Liebes & Co.

The ofler ',as strict)y on a consignment basis. Liebes couJd return
any of the fur products it. did not sell. Mr. Schwartz was interested
in the offer find went to New Yark and inspected most of the fur
products included in the oifer. Mr. Sheldon 'II' oilman iuformed "r.
Schwartz of 'Vollman s former price of each fur product and the
reduced price to H, Liebes & Co. From the corporate rcspondenes
records Ir. ,y ollm'an exhibiteel to lr. Sclnrartz copies of invoices
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showing the prices at which many of the fur products included in
the offer had previously been consigned for sale to other retail stores
in the United States. K ot having been sold, the furs had been
returned to corporate respondent. This process had been repeated

several timcs each year on the fur products here involved. Their
average age was approximately four years. In any event, )ir.
Schwartz accepted the offer and requested that corporate respondent
send to H. Liebes & Co. , a list of the fur products to be included in
the consignment , including the item number and a description of each
fur product , its fonner price and ,Vollman s price to H. Liebes & Co.
(Tr. 304-326.

22. About one week prior to the arrival of the consigned fur pro-
ducts , H. Liebes & Co. , received in the United States mail a typmyrit-
ten list of the fur products which had been requested by 11r.
SeJn\'ar1.z. This list 'ya typewritten , on 8112 x 11 typewriter
paper, and received in evidence as CX 17A-D. (After its receipt by
1-1. Liebes &, Co. , some of its employees addcd nUllerous dollar figures
and other markings in pencil , ink and crayon on each page of the
list. These Inter markings were excluded when ex 17A-D was
received in eyidcnce,) To give an idea of the general form of the
list (CX 17A-D), information with respect to the first thrce or four
fur products at the top of the first page of the list (CX 17A) is set
ou t as follows:

Formprprice Your cost 

I Yo"""t
loaded

..--- ---

82g
2027_ ! RancbJkL_- 75U. $950, 032.

BOO

2122 Ranch Jkt..._. 350. 00! 750. 815.

soon
400.4080-:- Ranch.TkL-

._"

650. 001 i06.
538X

150.2662. Ranch JkL.- 450. 81.'i.

The figures on the extreme left-hand side of CX 17 A refer to the
style " and " item " number of each fur product. These numbers are

marked on the label and attached to each fur garment. The words
Rancb Jkt. " are Wollman s description of the fur product. The

figures under the column marked " Former Price" are vVollman
previous price for tbe fur product , and the figures under the column

Your Cost" fire tbe reduced price to H. Liebes & Co. When the fur
products were shipped from B. Wollman & Bros. , to H. Liebes & Co.
they were accompanied by consignment memoranda or invoices which
listed the item number and a description of each fur product , and the
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price thereof to H. Liebes & Co. Copies of these in \'oices were
received in evidence fiS ex 20 through inclusive.

23. At the original hearing, Mr. Sheldon Wollman denied that
either he or the corporate responden t had prepared ex J 7 A-D J or
that either of them had mailed ex 17A-D to H. Liebes & Co. The
hearing examiner reserved his ruling on respondents ' objection to its
receipt in 8videnec pending the taking of depositions of H. Lie,bes &
Co. , employees in San Francisco , with respect to the aut.henticity of
ex 17A-.D. Subsequently, cOUllsel supporting the complaint learned
that ?\Ir. ?\orrnan A. SchwarLL; , formerly fur buyer for H. Licbes &
Co" was then residing in ew York , Xew York. Instead of taking
depositiolls , n further hearing WflS scheduled for \'ew York , Xcw
York, at Khich tirne 1\11', Schwart appeared and testified. 1r.
ScJl\vart.z testified , H1l0ng other things , that: (Tr. 304- )26) He was
fur buyer for II, Liebcs & CO. md negotiated in its behalf the con-
signment transaction here involved; that ex 17A-D was rece.ived by
1-1. Liebes &. Co., from B. \Vollman &: Bros., through the United
St.ates mail, and contained the information which jlr. Sch1VflTt.z
had requested horn Sheldon "Tollman. ;\Ir Schwartz identified
ex 93 as an advertisement placed by H. Liebes & Co., in the
April 18, 1961 , issue of the San Francisco Chronicle, acl'iertising
the cOIlsigned 'Yollman furs for sale ilt one- half pricc; and ex 
a Jetter dated April1 , 1961 , from Sheldon ,Vollman , Vice-President
of B. 'Y ol1mnll & Bros. to IT. Liebes &: Co. , ,,,hich refers to the con-
signed furs , \Vo1hnan s former price , and the reduced price to J-f.
Liebes &: Co. Fndollbted1y, the prices mentioned in this letter refer
to the prices set ant in the 11st "hieh ::11'. Schwartz had reqnested
from B. "'oilman & Bros. , ex 17A-D. That ex 17A-J) ';-as pre-
pared uy B. ,Yollman & Bros. is also subsumtiated by the testimony
of ::11', 1-Tany JHardel' , ,Vollmnn s bookkeeper, who was called as a
witness for respondent at the subsequent hearing held on July 11

)()0. ('11'. ;-13(--3-43) ::11'. lilrder was called by counsel for respond-
ents on another matter, uut on cross-examjllation (1'1' ;-Ll- ;")), ::11'.

l\larder identified ex 17A-D as a typewritten list made 11P in the
oflice 01 the corporate respondent. and testified that the list was made
"1' by Ir. Sheldon Wollman from the records kept by ~Ir. Marder.
Acconlingly: it is found that CX 17,,-1) '''as prepared by or at the
direction of Ir. Sheldon ,y ul1man, Vice-President of D. ,Vollman

& Ihos. , 1ne" and mailed to 1-1. Liebes & Co. , in response to the
pl'eTion reqnest of ::11' S(:hwarlz , fur buyer for J1. Liebes &; Co.

:2--, The speciiic allegations set out in the comphint will now be
taken IIp suiufilm. P.u' agraph Three of the complaint alleges thai
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certain of corporate respondenfs fur products were misbranded or
othenyise falsely or deceptively labeled in that saiel fur products were
lnbelec1 to shuw thaL the fur contained therein "ras natural

, "

when , in
fact , such fur \vas bleached , dyed or otherwise artificia,1Jy colored , in
violation of Section 4(1) of the Fur Products Labeling Act: Copie.s
of the JabeJs attached to some of the corporate l'espondcnfs fur pro-
ducts \"ere recorded by )11'. Curry, the Commission investigator , all
the envelopes containing the hair samples, and received in evidence

as ex 1 , .), 6 , 7 , 8 , D , 10 , 11 , 12 , 13 , anti 14. These labels clescribe(l
the particular fur products as being "nat.urar' , 'vherens, the tests
made by the C0111Irission laboratory technician found that said fur
producTs had been dyed. It is found , therefore , tJlat the allegations
in Paragraph Three of t.he complaint have been established.

25, Pnxagra ph Four of the complaint alleges that certrtin of COl'
rate respondent's Inr procluets were misbrandecl in that they were not
labeled in aC:C:Ol'clnllc:e with Section 4(2) of the FlU Prodncts Label-
ing --\.ct : and in the nlHJller and form prescribed by the Rules and
Regulations proJlulgated thereunder. It was further alleged that
among such misbl'anclecl products, W l'e fur products with labels
which fcliled to c1iselose tlwt the fur contained in the fur products
was bJeachecl , dyed , 01' otherwise artificially colored , when such ',"as
the fact. Section 4 (2) of the Fur Products La,beling Act requires
that the label on a :fnr product show in words and figures plainly leg-
ible that the fll1' product c.ontains Or is composed of bleached , dyed
or otherwise artificially colored fur, 'vhen such is the fact. Copieb of
labe.ls attached to some of corporate rcsponclenes fur products which
the Commis,sion laboratory techniei Ln found to llave been dyed ,,-ere
l'ecei n" d in evidence as CX 1 , lA , 2 , 3 , 4 , 5 , 6, 7 , 8 , 9 , 10, 11 , 12 , 13 , 14
and 19, Since it luts been found that fourte,en of the fur products
involved in this proceeding were dyed or otherwise artificially col-
ored , and the labels affxed to said fur products represented them as
being natural , or at leHBt dic1not designate the fur product as being
dyecr:, it follo\ys that the a.1legations of Pa-ragraph Four of the C011-

plrint haTe been established.

26. Paragraph J, ive of the cornpbint alleges that certain of said
fur prodnds 'vere misbrandec1 in violation of the Fur Products
Labeling Act in that they 'vere not labeled in accordance with the
Hulcs and Hegulat.ions rJl0lluJgnted thereunder in the follmving
respects:

(a) InfoJ'maholl l'l'. quired under Section '1(2) of the Fur Products
Labeling Act and the Rule,s and Heglllations promulgated thcrcnndel'
'yas set forth in abbreviated form , in violation of RuJe 4 of said
Hules and ReguJations,
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(b) Information required under Section 4(2) of the Fur Products
Labeling Act and the Hllles and Regulations promulgated thereunder
was not set forth in the required sequence , in violation of Rule 30 of
said Rules and Regulations.

(a) Commission Exhibits 3 , 5 , 7, and 11 are examples of corpo-
rate respondent:s violations of Rule '1. For instance, the 1 1bel on re-
spondent' s fur product , Itcm No. 3100 (CX 3), describes the fur prod-
uct as "X at. Graphite Ranch Coat". The word " natural" is in
abbreviated form, which is a violation of Hule 4 of said Rules and
Regulations. The same abbrcviations occur on the copies of labels
set out on CX 4 , 5 , 7 , and 11. (b) Hule 30 of the Rules and Rcgula-
tions under the Fur Products Labeling Act providcs that the informa-
tion required uuder Section 4(2) of the Fur Products Labeling Act
and the I-hlles and Hegnla60ns shall he et forth in specified sequence.

To set forth the color of the fur product in imlnediate proximity

with the anima.l name is a violation of this Rule. In the llfatter of
Paul J. Liqhton, et at. Docket 8305 , April 25 , 1062 (60 F. C. 821j.

As an example , on corporate respondent's fur product, Item No. 3093
(CX 1), the fur product is described on the label as "Natural Tour-
maline :Vlink J ackette . Other examples are the labels reproduced
on CX 2 , 3 , 4 , 5 , 6 , 7 , 8 , 9 , 10 , 11 , 12, 13 , 13A , and 14. Accordingly,
it is found thllt the allegations of Paragraph Five of the compJaint
have been established.

27. Paragraph Six of the complaint alleges that certain of corpo-
rate responc1ent:s fur products were falsely and de,cept.iycly inyoiced in
that said fur products were invoiced to show that the fur contained

therein was natural

, "

when , in fact, such fur was bleached , dyed , or
otherwise artificially colored in violation of Section 5(b) (2) of the
Fur Products Labeling Act. Commission Exhibit 16, which is one
of the eonsignmcnt invoices to 1-1. Liebcs & Company, invoices Item
Nos. 3015 and 2065 at '; Nnt. , whereas , the Commission laboratory
tests of the hairs rcmoved from said fur products showed that said
furs had been dyed. Also , corporate respondent's invoice to I-Iebel
& Schultz (CX 19A), describes Item No. 2056 as whereas , the
tests of the hairs removed from said fur product shO\ved that said
mink product had bceu dyed. It is found, therefore, that the alJcga-

tions of Paragraph Six of the complaint have been esta,blished.
28, Paragraph Seven of the complaint allege.s that certain of saiel

fur products 'vere falsely and deceptively invoiced in that they were
Ilot invoiced as requirerl by Scction 5(b) (1) of thc Fur Products
Labeling Act and the Rules and RegulaLions promulgated there-
ander. Section 5 (b) (1) (c) of such Act provides that the fur product



B. WOLLMAK & BROS. , IXC. , ET AL. 1635

1G17 Initial Decision

shan be considered to be falsely or deceptively invoiced if such fur
product is not invoiced to shmv "that the fur product contains or is
composed of bleached, dyed, or otherwise artificially colored fur
,,-hen such is the fact". In CX 16 a fur product, Item No. 3015 , is

invoiced to If. Liebes & Co., as "Nat. Blue Iris Lutetia )'fink Coat
and Item o. 2065 , is invoiced as "Kat. Graphite (Ranch) Mink
Cape : whereas , the tests of the hairs from these garments (CX 7

, and 13A, respecti vely) nmde by the Commission laboratory tech-
nician shows that they had been dyed. Likewise, corporate respond-
ent invoiced a fur product, Item No. 2956, as "N" (CX 19A),
whereas , a test by the Commission laboratory technician (CX 19)
on hairs removed from this fur product shmved t.hat said fur product
had been dyed. Therefore, it is found that the allegations of Pam-
gmph Seven of the complaint have been established.

29. Paragraph Eight of the complaint alleges that certain of cor-
porat.e responc1enfs products were falsely and deceptively invoiced
in violation of the Fur Products Labeling Act in that they were not
invoiced in accordance with the Rules and Regulations promulgated
thereunder in that the information required under Section 5(b) (1)

of said Act and the Rules and Regulations thereunder was set forth
in abbreviated form : in violation of Rule 4 of said Rules and Regula-
tions. Rule 4 requires , among other things, that, in invoicing, the
required information shall not be abbreviated, but shall be spelled

out fully. In the consignment invoice to H. Liebes & Co. (CX 16),
Item o. 3015 , the word "natural" is abbreviated "Nat. . In the

invoice to Hebel & Schultz (CX lOA), Item No. 2956 is abbreviated
. Hequired inforrnation is also abbreviated on copies of invoices

received jn evidence as ex 21 , 22 , 23 , 24 , 25 , 26 , 27 , 28 , 29 , 30, 31 , and
32. It is found , therefore , that the allegations of Pamgraph Eight
of the complaint ha.ve been established.

30. Paragraph Nine of the complaint alleges that certain of said
fur products wcre falsely or deceptively advertised in that said fur
products were not advertised as required under the provisions of Sec-
tion 5 (a) of the Fur Products Labeling Act and in the manner and
form prescribed by the R,ules and Regl1lations promulgated there-
under, which saiel advertisements ",vere intended to aid , promote , and
assist , directly or indirectly, in the 8ale and offering for sale of sa. irl

fur products. Among and included in the advertisements as a,fore-
said, it ,vas alleged , were advertisements in the form of price lists
and other documents and memoranda which were distributed by
respondents in Kew York to custorners in California and other states
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ollt iclc the State of ).Tew York. Among sneh false and deceptive
ndn:l'tisements of fur product.s ,,,ere aclyertisements which faiJed:

(n) To disclose the name or names of the animal or animals that
prm1uced the fur contained in the fur product as set forth in the Fur
Products C\ame Guide, in viohltion of Section 5(a) (1) of the Ful'

Products Labeling JlCt.
(0) To disclo e. that. fur products contained or "-ere compo.3ecl of

uleached , clyed 01' ot.henYlse artificia.lly colored fur , when such 'HIS
the fact, in yiolation of Section 5(01) (3) of the Fur Products Label-
ing '\.ct.

(c) To disclose the llame of the cOlllltry of origin of the ilnporlec1
fur contained in fur products in vio1ation 01' Section 5 (a) (G) of the
Fnl' Products Labeling Act.
It is the contention of counsel supporting the cOlnpJaint that 

constitute.d ial e advertising under the doctrine announced by
the Commission in Ln'iant 131'08. , Inc. , et al. Docket 7194, .Tnly 31
lDuD , 56 F. C. 120 1yhieh was iollov. ed jn Hai'' V (:/1'aft' Son , I'Ic.
et al. Docket 7188 , July 31 1950 06 C. 92 , ,yhich state5 ill part;

Section 5(a) of the Fur Act states in pertiucnt lJart that:
For the purposes of this .\et, a fur product or fur shall be considered to he

fali"ely or deceptively adyertiseu if al)Y advertisement, representation, public
announcement or notice which is intended to Hid , lwomote , or assbt (1ire('tl . or

indirectly in the sale or offering for sale of sueh fur product or fur-

(5) *" '" '" contains any form of misrepresentation or ueception , directly or
by implication , with respect to such fur product or fur-

It is clear from this language that a single representation to a prospective

purC'llser , as distinguished from a public announcement , may constitute al1-
ycrtising within the meaning of the sectiOll, )loreover, there is nothing in the
wording of this section or in the legislative history of the Act to indicate tl1at
a cOllsignment memorandum llay not sen-e as a medium for conveying a repre-
sentation or notice "

,,-

hich is intended to aid, promote , or assist directly or in-
direct.ly in the sale or offering for sale" of a fur product or fUr.

The record shows that respondents set forth fictitious comparative prices Oll
consignment memorandums issued by them in connection with the consignment
to Arnold Constable of certain fur products which were later purchasec1 l.
tbat firm. Tbese consignment lll'llol'an(lulls were received by consignee prior
to the consuilmation of tbe sale to it of the products described therein, It is
clear, therefore, tbat the e documents \vere intended to aid or assist in the sf11e
or offerillg for sale of the products to Arnold Constable. We think the con-
clusion is inescapable that tIle fictitious prices listed therein constituted fal."e
representations to the prospective purchaser which were intendecl for tbe
same purpose. It should be vointed out, in this connection , tl1at while there
is no evidence that the consignee was deceiyed by these representations

, the
statute does not require any sbo,,-ing that a prospective purcluLser was cle-
ech-ed or that tbe false rCIJl'esentntiolls ,,-ere malle under such drcumstances
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that a prospective purcha::cr might be deceived. It is our opinion, therefore,
that the fur products in Question ,vere falsely nc1Yf'l'ti,,:ec1 n'ithin the meaning
of Section 5(a) (5) of the Act.

See n180, Opinion of the Commission in Edgar Gedrtz, all indi-

vidual t.rading as Regal F' Docket 84,.6 July 17 , 1962 (Gl F.
J: also Jacyues DeCol'tel' v. T.C. 214 F. 2d 210.

Dy reference to ex 17..t- , the foJJmvillg violntiol1s "will be noted:
1. Failure to use animal name such as '; link:' , tn violation of

Section 5(a) (1).
:2. Failure to designate fur prOc1l1clS as bleached, dyed, etc., in

yiohtion of Section 5(a) (3). See Item Xo. 3145 , CX 1iA and CX
1G. Also Item X 0. 3015 , ex l7D , which should haye been designated
as " Dyed ~link'. CX 7 , Tr. 125. Also, Item No. D236 , CX 1iA
which should have been designated as ' Bleached Ermine Cape . ex
1G. Also , Item Xo. 044-505 , CX 17D , should have been designated '"
Dyed Broadtail-processed Lamb". RX 7Z-12.
3. Failure t.o set. forth the country of origin, in violation of Sect.ion

D(a) (6). CX liD. Item Xo. 53J-2627 should indicate Canada as
the country of origin. See CX 33. See also , Item o. 1;'03 , des-

ignated on CX liD as "IVild Coat F.L.". CX indicates this item
a.s " Xatural Oanadian :Mink"

Item X o. 868 , designated on CX liD as " Tipped Dyed Sable 51.
Stole , should have designated "Hussia" as the fur origin. ex 34-
Ie is found , therefore , that the allegations of Paragraph Nine 01' the
complaint havE' been established.

31. Paragraph Ten of the complaint nl1eges that rcsponclents , by
means of t.he aclvert.isellcnts referred to in Paragraph Xiue of the
complaint, falsely and deceptively tdvertised their fur products in
the following respects:

(a) Information reguiredunder Section 5(a) of the Fur Products
Labeling Act and the Rules and Hegulations promulgated thereunder
was set forth in abbreviated form , in violation of Hule 4 of said Hllle
and Regulations.

(b) Fur products -which were not pointed , bleached , dyed , tip-dyed
or otherwise artificially colored were not described as natural as
1'C111ired hy Rule 19 of said R.ules and Regulations.
(a) Commission Exhibits liA- , 18, 93 , and 94 arc replete with
pXilmpJcs where required infonnation in advertisements is abbrevl-
ated. In many instances the word "Hussia" is abbreviated as '; Hl1ss,
find the word ;' SilYcr in the lnimal nn.118 "Silver Fox , is abbrevi-
ated "Sil." (b) The same exhibits contain nUllerous eXfUnple
\dwre the \\on1 " natUl' ar' ,vas omitted. This is trne irJ instances

iSO-Ol, (jD- 10--
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where n reference is made to "Ranch Jkt.' :' and other mink color
designations such as aLutetia.

, "

Cerulean , etc. Accordingly, it is
found that the aHegations in Paragraph Ten of the complaint. hare
been established.

32. Paragraph Eleven of the complaint alleges that., by means of
the ad\Tertisements referred to in Paragraphs Nine and Ten , respond-
ents falsely and deceptively advertised their fur products in that

respondents represented fur products as having been reduced from
regular or usual former prices where the so-called regular or usual
former prices were, in fact , fictitious in that the.y were not the prices
at which said merchandise 'was usually sold by respondents in the
recent regular course of business, in violation of Section 5(a) (5) of
the Fur Products Labeling Act. Counsel supporting the complaint

contends that ex 17A- , 18 and 94 constitute evidence suffcient
to establish this al1e.gation. Counsel supporting the complaint also
nrges tbat the prices set forth in the. column entitled "Former Price
in CX 17A-J) were fictitious in that they were not the prices at which
sa.id merchandise \\as usually sold by corporate respondents in the
recent regular course of business. Counsel urges that €,"idencc to sup-
port this contention is conta.ined in ex 36 through 91 , inclusive. As
an example, the first fur product listed on CX 17A is Item No. 2027
described on said exhibit as "Ranch .Jkt. . The ';Former Price
quoted to H. Liebes & Co. , in this exhibit, CX 17A , as of April , 1901
is $1 750. However, the evidence shows that, on j\farch 13, 1961
less than one month prc\-ions to the offering of this product to I-
Liebes &; Co. , the same Ranch ,Tacket, Item o. 2027 , had been sent
on consignment to Burger Phillips \ Birmingham , Alabama , at nn
invoice price of $1095. (CX 36) Another examp1e is the fourth fur
product Jistec1 on ex 17A, Item No. 2662, a i;Ranch Jkt." , with 
Former Priee" of $1 450. Commission Exhibit 37 shows that this

same "Ita-nch Jkt. \ Item No. 26(J2, had previously, on :March 2. 1961
lwen consigned to another firln , at a price of 81 000. These are exam-
ples of the fact tlmt the "Former Price" set forth in CX 17A-D is
fictitious in that in the recent regular course of business and by
mspondents ' exhibits (iniTa), even previolls thereto , these fur pro-
ducts ha.d been sent on consignment to other retail firms at it price
substantially less tha.n that. set forth a.s " Former Price" in ex
1U-

'i ppro:sim ltely 6D marc examples similar to the above are in evi.
dence. Ite.mization of the various exhibits which substantiate this
fill ding is attached hereto as Addend'ltln 1. This Addend'ltTn 1 indi-
ates the item Dumber of the fur product , the Commission exhibit
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which sets forth the fictitious "Former Price , the Commission ex-
hibit vdlich indicates the amount of the previous offer in the recent
regular c.ourse of business, and the Commission exhibit which is evi-
dence of the tact that the samc product was set on consignment to
II. Liebes & Co. , San Francisco, California , and was advertised in
ex 17A-

It is ironieal, but respondents have introduced into evidence ex-

hibits which substantiate the contention that the "Former Priee" men-
tioned in CX 17A-D is fictitious. Addendum II attached hereto

sets forth the item number the Commission exhibit which sets forth
the "Former Price" and the respondents ' cxhibit number ,vith the
lower former price set forth therein. '''11ile these respondents ' ex-

hibit.s may not be prices obtained in the recent regular course of bus-
jlless : they do indicate that even previous to the dates of CX-
through 91 , some of the items listed in ex 17A-D were offered at
lower prices.

Also, RX 7Z- , which is intended to indicate the previous or for-
mer price higher than that set forth for the same item in ex 17D
is dated July 5 , 1961 , three months subsequent to the former price rep-
resentation made in ex 17D and therefore, will not be considered as
evidence in this decjsion.

Hespondents have introduced into evidence other consignment mem-
oranda or invoices for some of the items listed in CX 17A D in an
efj'ort to justify the "Former Price" set forth in that exhibit. 'While
most of these exhibits may indicate that the "Former Price" was used
at one time , the period of time covered by respondents ' consignment
memoranda, RX 6 through 72- , includes prices in 1957 , 1958 , 1959
and 1960. vV11ile several may fan in December, 1960 , the majority
are certainly not the usual and regular prices of said mercha,ndise in
the recent regular course of business. They are, therefore , too remote
in time to substantiate the "Former Price" set fort,h in CX 17 A-
'Vhereas all of the consignment invoices submitted by the Commis-
sion , namely, CX 36 through 91 , appeal' to have been issued during
the period September, 1960 , to March 31 , 1961 , a period no earlier than
six months previous to the questioned transaction , which should sat-
isfy the " recent regular course of business" requirement.

"11ile lTlOst cases coming beforc the Commission involving prices
deal 'irith products of similar type , grade and quality or comparable
products sold in a given trade a.ren" the facts in this case deal with the
identical items ,,-hich had been previously offered but not sold. Even
in the previously mentioned types of cases the terms "List Price

, "

Re-
tail Prico :' a.nd '\vorcls of similrr import convey to the public the im-
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pre, 0B t.hnt the price figures quoted in conjunction with those terms
are the " X ol'maF , the ;'Going , the "Ge,neraJ1y Prevailillg ' or the
Csnal and Cllstomary prices at which the product is being sold.
Oi' : 111(' Docket 8:1-:6 , Xovemuer 6 , J8fj;\ p. 116J: herein. Cer-

tainly the representation "Former Price ': "\yonld have the sarne , if not

an ('yell bl'Oflde.r significance. In any c\ ent , the :'Former Price ': must

be substantiated by sales in the recent. regular course of business.

(i-eoi' rJe s Radio awl Television Company, Inc. , et al. DoeJ\:et 8134

Jannary lD , 1!J62 lGO F.TC. l79J. It is found , therefore , that the
al1egtliOl1S of Paragraph Eleven of the r:omplaint have been estab-
lishec1.

;1:1. Paragraph T\vehe. of the complaint flUegcB that t.he respond-
ents, ill advertising fur products for sale as aforesa.id , made claims

au(lrepresentations respecting prices and values of fur products; that

,licl representations ,,-ere of the types covered by subsections (a),
(b), (c), and ((1) of Rule H of the Hnlos and Regnlations jJ1'omnl-

gathl nn(ler the I, ur Products Labeling \.c1: , Hnd respondents failed to
mailltnin fnll ftnd adequate re,cords disclosing the facts upon which
such c !aims and represent at ions " ere based , in yiolation of Rule 4:1 (e)

said Hules and Regulations, The only evidence ofI'ered by respOlHl-

puts t.o rebut t.his allegation ,yere copies of corporate respondenfs
cOlls1gnment illyoices of fur products to nlliou retail stores, princi-
pally Snks Fifth Avenue , Xew York. These "ere consignment in-
oices dated during the years 1957 , 1958 , 1959 , and 1960, at specified

prices. The representations as to prices eompla,ined Lbout in this

proceeding ,,-ere made in April , 1961 , a,nd prices quoted on consign-

ment invoices during the years 1957 , 1938 1959 , anc11960 , do not , with

nothing more , esta.blish that such prices were the "usual and custo-

mary " prices for such fur products in April , 1961. 11:1'. Harry 1arc1er

corporaJe rcspondent:s bookkeeper, in answer to the question ,vhether
a. fur garment invoiced on consigmllent to Saks Fifth Avenue nt

8:2 250 in 1958 ,,-auld remain at the same price until consigned to fl.
Liebes & Co, in 1961 , testified that it would depend on market cOllcli-

tions. (1'1', 342) " If the market ,vent down , as any other commodity,
the price "\yollld go down. If the market were strong, it would go up.
HuJe 44 (lJ) prm- ides as follows: "K 0 person shall , ,,-ith respect to a
fur or fur proc1uct aclyertise such fur or fur product with compa.ra-

tive prices and percentage sa'i-ings c1a-ims exce,pt on the basis of CUl'-
1'e, nt market values or unless the time of such compared price is given.
It has been found in Paragntph 30 heTeof that tl1e issuance by cor-
porate respondent of ex liA-D constituted the advertising of such
fur products ,yjth cOl1pflratin prices, I-Iowever , respondent has not
establi hec1 ,,, jtb competent e'i- i(lence that th!) "Former Price, :' 1'8-
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felTed t.o in CX 17A-D \yere t.he "current" prices in April, 1\)61 , as
required by said subsection (b) of Rule H. Respondents ' m-idence
does not meet the requirement of Rule 44(e). l pon the basis of all
t.he evide.nce, it is found that the allegations of Paragraph Twelve
of the complaint haye been established.

COXCLGSIOX

The aforesaid acts and practices of repondents , as herein found
HrB in ,'iolation of the Fur Products Labeling Act and the Rules and

Hegulatiolls promulgated thereunder, and constitute unfair and decep-
t,i \ e acts a,nd practices in commerce under the Federa.l Trade Com-
mission Act.

ORDER

It i8 ordered That respondents , B. ,Yollman & Bros. , Inc., a cor-
poration a.nd its offcers , and Darney ,Vollman, Sheldon ,V olhnan

I-ICl'ma, ll ,Vallman , and HaTry ,Yallman , individually and as officers
of said corporation , and rpspondents ' representatives , agents and em-
ployees , directly or through any corporate or other dcvice in connec-

tion with t.he introduction , manufacture for introduction , or the sale
advertising or offering for sale , in commerce, or the transportation or
distribution , in commerce , of any fur product; or in connection ,yith
tbe mfl1ufacture for sale , sale , advertising, oil'ering for sale , trans-
portat.ion or distribution of any fur product which is made in whole
or in part of fur which has been shipped ancll'eceivecl in COJTunerce
as " commerce

" "

fur , anll " fur product:' are defined in the Fur Prod
uets Labeling Act do forthwith cease and desist from:

1. )Iisbranding fur products by:

A. Representing directly or by implication on labels that
tho fur contained in fur products is natural when the fur
contained therein is pointed bleached , dyed tip-dyed , or

otherwise artificially colored.
B. Failing to afIx labels to fur products showing in words

and figures plainly legible all the information required to
be disclosed by each of the subsections of Section 4(2) of the

Fur Products Labeling Act.

C. Setting forth information required under Section 4(2)

of the Fur Proclucts Labeling Act and the Rules ancl Regn-
lations promulgated thereunder in abbreviated form on
labels aiIixed to fur products.

D. Failing to set forth information required under Sec-

tion 4(2) of the Fur Products Labeling Act and the Rules
an(l HeguJations promulgated therenndeT on labeJs in the se-
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quence required by Rule 30 of the aforesaid Rules and Regu-
lations

2. Falsely or deceptively invoicing fur products by:
A. Hepresenting directly or by implication on invoiccs tlmt

the fur contaIned in iur products is natnral \,hen f3l1ch fur is

pointed, bleached, dyed, tip-dyed , or otherwise artificially
colored.

B. Failing to furnish invoices to purchasers of fur prod-

ucts showing in words and figures plainly legible all the in-
formation required to be disclosed by each of the subsections
of Section 5 (b) (1) of the Fur Products Labeling Act.

C. Setting forth information required under Section
5(b) (1) ofthe Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder in abbreviated form.

3. Falscly or dcceptively advertising fur products through the
use of any advertisement, representation, public announce-
ment, or notice which is intended to aid , promote or assist, di-
rectly or indirectly, in the sale, or offering for sale , of any fur
product and which:

A. Fails to set forth in ,yords and figures plainly legible
all the information required to be discJosed by each of the
subsections of Section 5(a) of the Fur Products Labeling
Act.

B. Sets forth information requircd under Section 5 (a) of

the Fur Products Labeling Act and the Rules and Regula-

(wns pl'ollwlgatec1 thereunder jn abbreviated form.
C. Fails to describe fur products as natural \yhen such fur

products are not pointed , bleached , dyed , tip-dyed or other-
wise artificially colored.

D. Represents , directly or by implication , that any price
when accompanied or unaccompanied by any descriptive
language

, "

was HIe price at 'which the merchandise advertised
was usually and customarily sold by the respondents unless

such advertised merchandise was in fact usually and c.ustom-
arily sold at such price by respondents in the recent past.

E. lisrepresents in any manner the savings flvailabk to
pUl'chnsers of respondents' fur procludE;.

4. l\Iaking claims and representations of the types covered by
subsections (a), (b), (c), and (d) of RuJe H of the Rules and

Regulations promulgated under the Fur Products Labeling Act

unless there are maintained by respondents full and adequate

records disclosing the fncts upon which such claims and represen-
tations are based.
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FrXAL ORDER

The- Commission, on X oyember 19 1063 having issued an order
.staying the efleetive date of the clec.ision herein and t.he Commission
Hmy haying (letermined that the case should not. be placec10n its own
docket for review:

It 78 oi'deral That the init.ial dec.sion of the hearing examiner
tiled October , 1003 , o"d it hereby is , adopted as the decision of
the Commission.

It;, fudher o'i(lered That respondents B. 'Yollman &: Bros" Inc.,
a corporation, and Barney \Vollman , Sheldon ""'ollman , I-Ierman
,Y:\11m:\" , :\nd Harry ,YoJJmon shaJJ, within sixty (60) clays after
serdce upon them of this order, file 'with the Conunission a report
in '\Ti1 ing, setting fort.h in detail t.he manner and form in "hich
they haTe cOlnpljed ,yith the order to cease and desist set forth in

the initial decision.

I X THE JL\TTER OF

TA~IES B. TmIPKINS ET AL.

ORDER , ETC. REG--\RD TO THE c\LLEGED VIOLATIOX OF THE FFDf.L-\L TRADE

CO::IlIISSION ACT

Docket 856"/, Comp/oint , Api", 30, lYGS-Decision, Dec. 5, 1963

Order if!sned in default requiring the California manufacturer and distributors
of a toy product designated "ARCH- BALL"-.consisting of a l1eac1hanc1
holc1iDg a transparent "isor oyer the upper face and eyes and ,,,itb an in-
flatable plastic ball attached to the ('eDter front b:- a rubber string, to be
puncbed like a pUllching bag-to cease representing that the toy "-as safe
for Uf!e by such practices as flll'nisl1iug to dealers window posters and other
Dchertii'illg containing. depictions of a child using the toy, and placing the
depictions alto all the display containers along with the stateilC'llt: " SimvIe-
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Safe-Durable , ",h('11 the toy \yas not hazard free due to the po,;;sibility of
injury to the user s eyes or face in the f'yent of brea1dng or shattering of
the eye shield,

COj'PLAIXT

Pursnant to the provisions of the Federal Trade Commission Act
and by virtue. of the authority vested in it by said Act, the FecleroJ
Trade COl1l1ission hn,yjng reason to helieve thft.t James B. Tomp-
kjns , an individual , and Stalco Products Corporation, a corporation
and William Houle , and Donald R. Tugwell , as individuals and as
offcers of said corporation, hereinafter referred to as respondents

have. vioJated the provisions of said Act , and it appearing t,o the
Commission that a proceeding by it in respect thereof ,youlcl be in
the public _interest, hereby issues its complaint stating its charges in
rllft respect as follm\'s:

\R\GRAPH 1. Respondent ames B. Tompkins is an individual
engaged , among other things, in the manufacturing, offering for
s(1. , sale and distribution of a toy product designated "Areh- BaJF.
Ilis business address 1S 4700 District Bouleyard, in the city of Los

Angeles State of California.

u:. 2. Respondent Staleo Products Corporation is a, corporation
organized , existing, and doing business under and by virtue of the
laws of the State of California , with its offces and principal place of
1msiness located at 11827 East lGi5th Street, in Lhe city of NorwaJk
State of Caljfornin,

Respondents Villinm IIouIe and Donald R. Tugwell are indi-
yiduals and are officers of 3aid corporate respondent. The s,liel incli-
viclllals formulate , direct and control the acts and practices of said
corporate respondent. Theil' business address is the same as that of
said corporate respondent.

PAR. 3. Hesponc1ent .James B. Tompkins is now, and for some
time Jast past has been , sncr.essor to the lega.1 interests of others with
Iyhom he had formerly bee.n associated in the manufacturing, ofJ'er-
i11g faT sa. , sale and distribution of the toy product designated

\rch- Ball". Certain of the aforesaid functions haye been dele-
gntec1 by said re.spondent to others from time to time, but said re-
respondent has retained control over the manufacturing, offering for
sale , sale a.nd distrihution of said toy product for all times material
herein.
Re.sponc1ents Stn1co Products Corporation , \Villiam Houle and

Donald H. Tugwell are engaged in the. business of' selling and distri-
buting a variety of toy products. Sajd respondents are now , and for
some time last past have been , the distributors of the "Arch-

-\-

Balr'
toy product.
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\.R. 4. In the course and conduct of their busjness respondents
Ye caused the "A1'ch- 11" toy product, when sold , to be shipped

from their respective ,yarehouses 01' pla.ces of business located in the
State of Ca1ifornia to Pllrehase.rs thcreof located in various other
States of the United States , and maintain , and at a11 times mentioned
herein have maintained a substantial course of trade in said toy prod.
uet in r:ommcrce , as "commerce :' is defined in the Federal Trade Com-
mission Act.

PAR. 5. The toy product designated "Arch- Ba11" is a device
consisting of a headband , the front portion of which is a contoured
visor composed of transparent plastic. An inflatable plastic ba11 is
connected with the headband by means of a rubber string hstcned

at, or near the center of the visor.
Said toy product is designed and intended to be used in the fo11ow-

ing manner: the headband is worn in the same way as the user would
\VenT a cap, with the visor positioned over the upper face and eyes.
The inflated ba11 is punched by the user in the s me general manner
as one would strike a punching bag. 'When the ba11 is punched it
may be propelled to the extended length of the rubber string, after
which it normally springs back toward the visor and may strike it
or the ban may be punched again by the user before it strikes the
Vlsor.

PAR. 6. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of said toy product, re-

spondents have made or have caused to be made , certain statements
depictions , and representations concerning the construction and safety
of use of said toy product, of which the following are typical:

Window posters and other advertising materiaJs furnished to deal-
ers to promote the sale of said toy product contain depictions of a
child using an "Arch- Bal1" in the manner described in Paragraph
Five hereof. Said posters and other advertising materials also can.
tain the following statement: "Poke !t-n Punch It * . . fun for
all ages-4 to 74!"

The containers in which said toy product is packaged for display:
and for resale to the purchasing pubJic, contain depictions of children
using the toy and also contain the foJlowing statement: "Simple-
Safe-DurabJe

PAR. 7. By and through the use of the aforesaid statements and de-
pict ions, and others similar thereto but not specifical1y set out herein
respondents represented , and have pJaced in the hands of retailers
and others t.he means and instrumentalities of representing, directly
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or by implication , that said toy product is hazard-free and is safe for
use by the purchaser, including children.

PAR. R. In truth and in fact said toy product is not hazard-free
nor is it sflfe for use by the purchaser, including children , due t.o
the possibiJity of injury to the user s eyes or face resulting from the
breaking or shattering of the eye shield.

Therefore, the statements, depictions, and representations, as set
forth in Paragraphs Six and Seven hereof were and arc false , mis-
leading and deceptive.. In addition , the container in which said prod-
uct is sold is misleading and deceptive in that it fails to reveal mate-
rial facts with respect to the risk of injury resulting from the use oJ
said product as directed on said container.

PAr:. 9. In the conduct of their business, at all times mentioned
herein , respondents have been in substantial competition, in commerce
with corporations , iirms and individuals in the sale of toy products
of the same general kind and nature as that sold by respondents.

PAR. 10. The use by respondents of the aforesaid false misleading
and deceptive statements, depictions, representations and practices
has had , and now has , the capacity and tendency to mislead members
of the purchasing public into the erroneous and mistaken belief that
said statements , depictions , and representations were and are true and
into the purchase of substantial quantities of respondents ' toy product
by renson of said erroneous and mistaken belief.

PAR. 11. The aforesaid acts and practices of respondents , as herein
alleged, were and are all to the prejudice and injury of the public
and of respondents ' competitors and constituted , and now consti
tute , llnfa.ir methods of competition in commcrce and unfair and de-
ceptive nets and prnctiecs in commerce, in violation of Se.ction 5 of
the Federal Trade Commission Act.

Nt. John J. lvI eN ally and Afr. Norton Nesmith eounsel supporting
eomplaint.

Nr. Robert P. Lawton of Lawton, Christensen and Roltse
Habra , Calif. , counsel for respondents.

INITIAL DECISIOX BY 'V ALTER Ie. BENNETT, I-IEARING EXAMl

SEPTEl\IBER 26 , 1 9 G 3

On motion of counsel supporting the complaint dated July 18 , 1963
to which no answer \vas filed , and

IIAVIKG FOt:XD that the complaint hercin

was duly served on all of the parties herein
parties fied answer to the complaint.

issued April 1 , 1963

and that none of said
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I t is onlend That:
\. Hespondents are in default as provided in Rule 4.52(c) of the

Commission s Rules of Practice (now 3.5(c)J and have consented tD
the hearing examiner finding the facts as al1egec1 in the complaint
nc1 to the issun,llce of an order as provided for therein.
B. The- follmying findings of fact, conclusions, and order rne , ac-

con1ingJy, made hcrejn:
FIXDIXGS OF FACT

1. ReSp01Hlellt J flJleS B. Tompl;;jns is an individua.l engaged , flll0ng'
other things , in the manufacturing, offering for sale, sale and distri-
Im1ioll of n. toy pl'o(1nct designated :'Arch- BaH". Ins Imsjness
address is IOO District Boulevard , in the city of Los Angeles , Siate
of California.

2. Iiesponclent StaleD Products Corporation is a corporation or-
ganized , existing, and doing business undcr and by virtue of the Jaws
of the Stilte oJ California , with its oJIces and principal place of busi-
ness lOi:n.tec! at 11827 East 1Gt5th Street, in the city of Nonytllk Stn.te
of California.

Hesponc1ents 'Villiaml-Ioule ane! DonnIe! R. Tugwell are individuals
nnd ill'e offcers of said corporate respondent. The said ine!ivlcluals
fo1'muJate direct and control the acts and practices of saj d corporate
respondent. Their business n.c1clress is the same as that of said COl'pO-
rate respondent.

3. Hespollclent James B. Tompkins is now and for some time Jast
past hits been , successor to the, legal interests of others with whom he
had 10rmerly beell associated in the Jna.nufacturing, offering for saIe
oale and distribution of the toy product designated "Arch- BaJ1"
Certain of the aforesaid functions have been delegated by sa.id re-
spondent to others from time to time, but said respondent has re-

tained control O\-e1' the mannfactnring offering for sale , sale anel

distribntion of ,said toy product for all times matcriaI herein.
11esponc1ents Stftlco Products Corporation, 'Vil1iam IIonle and

DonaJcl R. Tngwell are engaged in the business of selling and di2-
tribnting a Yflrlety of toy products. Saiel respondents are now , and
for some time last past have been , the distributors of the "Arch-
Ball" 1 00' product.

4. In the course and conduct of t.heir business respondents have

caused the "Arch. Ball" toy product, when sold , to be shipped from
their respectiye warehouses or places of business located in t,he State
of Cn1iiornift to pure-hasers thereof located in va.rious other States of

the United States, and maintain, and at a11 times mentioned herein
have maintained n substnnt.lal course of trade in said toy product in
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commerce, as "commerce:: is defined in the Federal Trade Commission
Act.

:,. The toy product designated "Arch- IJall" is a device consist-

ing of a hen,clband, the front portion of which is a contoured visor
composed of transparent plastic. An inflatable plastic ba11 in con-
nected ,,,ith the headband by means of a rubber string fastened at or
near the center of the visor.

Said toy product is designed and intended to be used ill the fol1ow-
ing manner: the headband is '1'orn in the same ,yay as the user would

itl' a cap, ,vith the visor positioned over the upper face and eyes.
The intlated ban is punched by the user in the same general manner
as one would st.rike a punching bag. ,Vhen the ban is punched it
llay be propelled to the exte,nded length of the rubber string, after
which it normally springs back toward the \ isor and may strike it, or
the ball may be punched again by the user before it strike,s the visor.

6. In t.he course and conduct of their aJol'esaid business , and for
thc purpose of inducing' the purchase of saia toy product , respond-
ents have made , or have caused to be lrlade , certain statements , depic-
t.ions, and representations conce,rning the construction and safety of
llse of said toy product, of which the following are t.ypical.

Vindow posters and other advertising luaterials furnished to deal-
ers to promote the sale of saiel toy prodnct contain depictions of a
child using an " Arch-A.-Ban" in the manner described in Paragraph
Five hereof. Said posters and other advertising materials also con-

tain the following statement: "Poke It-n Punch It " , , " fun for "II
ages-- to 741"

The containers in which said product is packaged for display, and
for resale to the purchasing public, cuntain depictions of children

using the toy and also contain the following shltement: "Simple-
S"fe- Durable

7. By and through the use of the llforesaid statements and depic-
tions , and others similar thereto but not specifically set out herein

, ,

respondents representeel , and have placed in the hands of retailers and
others the lDoans and instrumentalities of representing, directly or by

implication , that said toy product is hazard-free and is safe for use
by the purchaser, including chLldren.

8. In truth and in fa,ct snid toy product is not hazanl- :free nor is
it safe for use by the purchaser, including children , due to the possi-
bility of injury to the user s eyes or face resulting from t.he breaking
or shattering of the eye shield. 

Therefore, the statmnents, depictions, and representations, as set 

forth in Para,graphs Six and Seven hereof '"\ere and are false , mis-
leading and deceptive. In adclition, the container jn which said prod-
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uet is sold is misleading and deceptive in that it fails to reveal mate-
rial fa.cs ,,"ith respe.ct to the risk of injury resulting from the use 
E:aid product as directed on said container.

9. In the conduct of their business , at all times mentioned herejn
respondents have been in substantial competition , in commerce, with
corporations , firms and individuals in the sale of toy products of the
same general kind and nature as thnt sold by respondents.

10. The use by respondents of the aforesaid false , misleading a,ncl
deceptive statements, depictions , representations and pract.ices has
had , and now has , the capacity and tcndency to mislead members of
the purchasing public into the erroneous and mistaken belief that
said statements, depictions, and representations were and arc true
and into the purchase of substantial quantities of respondents ' toy
product by reason of said erroneous and mistaken belief.

11. The aforesaid acts and pra,ctices of respondents, as herein
al1eged, were and arc all to the prejudice and injury of the public
and of respondents ' competitors and constituted , and now constitute
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the .Fed-
eral Trade Commission Act.

CONCLUSIOXS

1. The Federal Trade Commission has jurisdiction 'of respondents
and of the subject matter of this proceeding.

2. The proceeding is in the public interest.
3. The facts found constitute a violation of Section 5 of the Federal

Trade Commission Act.
,1. The following order should be issued:

ORDER

It i8 ordered That respondents James B. Tompkins , an individual
Staleo Products Corporation, a corporation, and its offcers, and 'Vil-
liam Houle and Donald R. Tugwell , individually and as offcers of
saiel corporation, and respondents' agents, representatives and em-
ployee, , directly or through any corporate or other device , in connec-
tion \\ith the offering for sale, sale or distribution of a toy product
designated "Arcll- BaJr:, or any other product of similar construc-
tion or haying substantially similar properties , in commerce , as "com-
me.rce" is defined in the Federa.l Trade Commission Act, do forthwith
cease and desist from:

1. Representing, directly or by implication , that snch product
is safe ur is free from hazarc1 , or thflt the purchaser may use it
\yithol1t risk of injury,
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2. Failing to clearly and conspicuously disclose on the contain-

er in which the product is sold that the visor or eye shield may
break or shatter and thereby cause injury to the eyes or face of
the user.

3. Furnishing or pl lCing in the hands of jobbers , retailers or
dealers in said products the means and instrumentalities by and
through ",hich they may deceive or Inislead the public in the man-
ner or as to the things hereinabove prohibited.

Fr::-L-\L ORDEH

rhe Commission , on ovelnber 6 , 1963 , having issued an order stay-
ing the effective date of the decision herein , and the Commission now
having determined that the case should not be placed on its own
docket for review:

1 t ,is ordered That the initial deci8ion of the hearing examiner
filed September 27 , 1963 , be , and it hereby is , adopted as the decision
of the Commission.

It 'is further ordered That respondents Stalco Products Corpora-

tion, a corporation , and J aIneS B. Tompkins Viniam Houle , and
Donald R. Tugwell shall , within sixty (60) days after service upon
them of t.his order , file ,,-ith the Commission a report, in writing, setting
forth in detail the manner and form in ,,-hieh they have complied with
the order to cease and desist set forth in the initial decision.

IN THE MATTR OF

CARTER PRODUCTS, INC. , ET AL.

1I0DIFIED ORDER IN REGAHD TO THE ALLEGED VIOLATION OF THE FEDERAL

TR.-\DE COl\nnssrox ACT

Docket 943. Modified order, Dec. , 1963

Order modifying, in accordance with the opinion of the Court of Appeals, Fifth
Circuit, of Sept. 27, 1963, 323 F, 2d 523, 7 S.&D. 794, the Oommission
original desist order in this proceeding dated Ap,ril 25, 1962. 60 F.

782 , requiring the manufacturer of '; jiise" shaving cream and its ad-
vertising agency to cease disparaging competing shaving creams and mis-
representing the superiority of their shaving cream by misleading and in-
accurate comparisons 011 television.

:MODIFIED ORDEH

The united States Court of Appeals for the Fifth Circuit having,
on Septernber :.7 lD6:j issued its opinion and judgment setting aside


