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to the manufacture of t ctracyc1 ine by the c1cschlorination process.
The information to he made anliJable hCl'mmdel' shall be made avail-
able without charge other than the expense to respondent of furnish-
ing such information; Pl'oL'ided : howe ()e/' That respondent Chas.
Pfizer & Co. may require any such licen5ce to agree to keep said tech-
nical information and know-ho,v confidential.

8. It is fw,ther O'ylel'ed '111Qt respondents American Cyanamid
Company "nel Clms. Pfizer & Co. shall ,yjthin thirty (30) days after
the eifectiye date or this order file with the Commission a written
description of the know-ho'l ; and technical information required to
be furnished under Paragraphs 6 and 7.

J t is fU'ithel' o)'de'ied That CllCh rcspondent named hcrein shall file
'I,ith the Commission Iyithin sixty (GO) days after the effective date
of this order, a report in ,yriting uncleI' oath , signed by respondent
sett.ing forLh in detail the manller and form of its compliance with
this order.

It is further' or-dei'rd That the Commi8sion s order of sray in this
matter elated Srptember 27 , 1 \ be, and it hereby is , vacated.

r" TilE j\Jj, l'ER OF

HALlEY Eo STIL\.rss ET AL. Tr..\DIXC;

COMPANY
AS C-\PRA GE

ORDER OPIXlOXS, J:T(. : IX HEG.\RD TO ')'::E \LLEGED \'IOL.\TlOX OF THE
FEDERAL YR.-WE CO:;DIISSJOX ACT

Docket SSOD. Complailit , June 18, IfJ,2--Deci&ion , Dec. IDGJ

Order requiring Philadelvhin sellers of .,;yntlwtic stOllCS to the public, to cease

revrescnting falsely in nd'lel'tising and otherwise tl1Cir Vl'oducts as " au-
thentic

, "

Capra Gem

, ;;

Capl'a Gems arc 714 Qn the Mohs hanlness scale
and "surpass the brilinnce of diamonds , and that their synthetic stones
;;ere precious or semip:i'cciollS tones.

Co:,, ! PL\IST

Pursuant to the proyisions of the Federal Trade Commission ..-\ct
and L))' virh1C of the authority veste(l in it by sa,-id \.ct , the Fm1eTal
Trade Comrnission , having re:lson to h:lieyc that Capra Genl Com-

"Order nf Sept. 14 , HJG:;, Ulf'IIl d t:l(' cOll,)l ,j:lt :\" fo:lw,
it is ordereu That the complair.t herein be llmer;rlea by deleting the name of the

llever-exi te!lt corporlltion . Capr.'l Gem Compuny, Inc., and any reference to its cor-
porate offcers , Rnd inserting in liell tl1ereof tbe indi,lulJal respondeDt;; Harrr E.
StrlUSS n-nd l. rank E. l,uckenbach , tradlng' as partners under tbe name of Capra Gem
Company at 5901 York Road , PbiJauelpbia, Pen:lsylvania.
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pany, Inc. , a. corporation , and I-Iarry E. Strauss and Frank E. Lucken-
bach : individually and as offcers of 5ai(1 corporation, hereinafter

referred to as responclents , have violated the provisions of said Act
and it appearing to the Commission that a proceec1inQ; by it in respect
thereof would be in the public intel'est ~ hereby issues it complaint
stating its charges in that respect as 1'01101',8:

AR.\GRAPI- 1. Respondent Capra Gem Company, Inc. , is a corpora
tio11 organized , existing and doing business under and by virtue of
the la. ivs of the State of Pennsyh ania

, '

with its principal offce and

place of business located at lGIS ""est Olney \.venue in the city of

Phi1ndelphia , State of Pe.nnsylvfUlia.

Respondents IIarry E. Strauss ancl Frank E. Luckenbach flre indi-
viduals and are officers of the corporate respondent. They formu1ate
direct and control the acts and practices of the corporate. respondent

including the nets and practices hereinafter set forth. Theil' address

is the sarno. as that of the corporate respondent.

PAR. 2. Hespondents fue nOlI' , :mc1 for some t.ime. last past have been
engaged in t.he advertising, oifering Jar sak , sale and distribution of
synthct.ic stones to the public.

PAll. 3. In t.he course and conduct of their business : respondents
Capra Gem Company, Inc. , IIarry E, Stranss and Frank E. Lnck-
e:nbach now canse , and for somc time la.st past ha. ,ce caused , their said
synthetic stones , 1vhen sold , to be shipped from their p1ace of busi-

ness in the State of Pennsylvania to purchasers thereof locatecl in

varions other States oJ the United States and in the District of Col-
umbia, and rnaintain , and at a.Jl times me.ntioned hercin have main-
tained , fL substantia.J course of trade in said synthetic stones in

commerce , as " commerce" is defined in the Fec1era.l Trade Commission
Act.

PAR. 4. In the course a.l1l1 conduct of their business , and for the
purpose of inducing the sale of their synthetic stones, respondents
have made. certain statements and representntions with respect to the

na.ture of the synthetic. stones offered for ::ale and sold by them , in
nclvel'tisemelrts in llwgnzines of national circulation and by other

11S , 01' y;hich the following are. typical:
Authentic
Capra Gem
Capra Gems are 7% on the ::OllS hardness scale
surpass the bril1ance of diamonds

Pic:torhll l'epre.c;entations that t.lte s;\IltbfJk stone Lc; uc white

'.H. 5. Through the use of the aforesaid statements : respondents
represent. that their sa.icl synthetic. ton2S are. gems , arc "'\nthentic and
n:lturaJ stones , are 71jl, on the :JIohs hardne s scale : Sllrpass the b1'i1-

Jiilllce of dianwJ1(ls , and through nw 11se of pictorial representations
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represent that the synthetic stones are blue white in color. Through
the use of the 'iyord ;;gem :' in the corporate name ancl othenvisc in
ad vertising to designate their product, respondents represent directly
or by implication that said synthetic stones are precious or semi.
precious stones and that respondents are engaged in the sale and distri-
bution of precious or semiprecious stones.

PAR. 6. aid statements and representations are exaggeratE-. , false.

misleading nncl deceptive. In truth and in fact, said synthetic stones
arc not autlif'ntic or natural stones : are not 71; on the :Mohs hardness
scale , are nor. equal to and do not surpass the brilliance of diamonds
are not blue ,yhite , are not precious or semiprecious , and arc not gems.
Furt.hermore , respondents are not engaged in the sale and distribution
of precious or semiprecious stones.

\R. 7. In the conduct 01 their business , and at all times mentioned
herein , respondents ha ve been in substantial competition , in commerce
with ('orporat.on , finns , and indiyichmls e.ngagec1 in t.he saJc of c1ifl-

monds , imitation and synthet.ic. stones,
\IL S. The use by respondents of the aforesaid fa.lse, misleading

and deceptive statements , representations and practices has had , and
now has , the capacity and tendency to mislead members of the pur-
chasing public into t.he erroneous and mistaken belief that said state-
ments and representations ,yel'C and arc true and into the purchase of
substantial qu:mtities of respondents ' synthetic stones by reason of
sai(l erroneous belief.

PAR. 0. The aforesaid acts and practices of respondents , as herein
alleged , v,ere, and are, all to the prejudice and injury of the public
and of respondents ' competitors and constituted , and now constitute
unJair methods of competition in commerce and unfair and clccepti 
aets flnd practices in eommerce, in yiolation of Section 5 of the Fed-
eral Trade Commission Act.

ilfr. John W. BToolcfield

/".

Jir. La1c1'ence W. Fenton supporting
the compla.int.

J/l'. lVillimn F. 8. dlit' , Obel'nwye/' , ReDmann 31 aXFLIJell IJippel
for respondents.

I),ITIAL DECISION BY ELDON P. Sn-m"Cr , I-IEATING EXAJ\nXJ'

L\XCUlY .1" HG:!

ST.\ TE)UST OF rnOCEEDIXGS

The Vederal Trade Commission on June 18 , 1DG2 issued its com-

plaint charging Cflpr:L Gem Company, Inc' ft corporation , and I-Iarry
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E. Strauss , and Frank E. Luckenbach , indiyiduaJly and as offcers of
3aid corporation , with yi01ation of Section 5 of the Federal Trade
COllmission Act. During the prehearing conference herein of August

, 1962, it was stipulated on the record that the complaint 

amended , and by order dated September 14 , 1962, the complaint was
amended to charge Harry E. Strauss and Frank E. Luckenbach , indi-
yidUllls and partners trading as Capra Gem Company, with the afore-
sa id yiolation of Section 5 of the Federal Trade Commission Act.

The complaint as issued alleges respondents to have been engaged
for some time 1a3t past in the interstate sale and distribut.ion directly
to the public of synthetic stones. Respondents are furt.her alleged to
haye mado statements and representations in advertisements in maga-
zines of national circulation and by other means for the purpose of
inducing the purchase of the said stones , ,yhich '1'ere :1nd are exagger-
ated, false , misleading and deceptive to the purchasing public.
Respondents in such connection are alleged to have stated and repre-
sented that said synthetic stones arc gems , arc u,uthentic and natural
stones , are 7 4 on the l\Iohs hardness scale, surpa,s8 the brilliance of
diamonds, and through the use of colored pictorial representations
that said synthetic stones are blue-white in color. Through use of the
,,"oI'l ;; gem :' in their trade name and in sa.id advertising to designate
their product, respondents are also alleged to have represented directly
or by implication that said synthetic stones are precious or semi-pre-
cious stones and that respondents are engaged in the sale and distribu-
tion of preclous or semi-precious stones.

Answe,r to the complaint both admitting and denying various of the
allegations of the complaint was filed July 19, 1962. Respondents

answer admits that faid stones arc synthetic and manufactured rather
tll811 mined or found in nature , but denies that they are '; synthetic
stones :' in the ense that they are man-made or manufactured versions
of stones which are chemically and organically similar to natural
stones. Respondents' answer alleges that natural stones of the kind

cleo.lt with by respondents are not found in nature and that respond-
ents: product is not a synthesized or manufactured version of any
stone which exists in nature. Said answer admits respondents to
hCl\"e made certain advertising statements as alleged jn the complaint
for the purpose of inducing the sale of their product, but avers that
such statements must be yie'i1'ec1 jn the fun cont.ext in which t.hey
nppe:lr rather thnn as incli ddual statements in their own right. It is
denicd that through use of the ,yard '; gem :: that respondents hayc
l'Ppn:seJlted thejr product to be. fl prpciol1s or spmi-preC101lS stone.
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Hespondents ' ans',cr further denies that they have pictorially or
othen\ise represented their product is blue-white in color, and also
alleges the discontinuance in their advertising as of various past

dates , of the term " a.uthentic , use of the product rating of 7 ;1, on the
::\oh5 hardness scale , and the statements that their product is more
brilliant th Ln or surpasses the brilliance of a diamond. Respondents
answer aycrs the use of the ter11 authentic:' and the a. Ioresaid pro-
duct ra6ng to have been valid , and alleges that thcir product is a. gem
within every legitimate meaning of the 1ford ::gen1 , that it is ill fact
a serni-precious stone, and that respondents arc cngtlged in the sale
and distribution of semi-precious stones. It is finaDy averred that

respondents are in substantial competition only with others engaged
in the mail-order sale and distribution of rutile stones, and that the
imposition upon respondents of the relief prayed for ill tI1e complaint
without similar action against their competitors engaged ill idcnticnl
acts and praciices ,yill ,york an extreme hardship and injustice to
respondents,

Follmying the preheaTing conference held herein on August 21
lDG2 and made pa.rt of the record by agrcmnent of rcspecti ye conn-

sel : a. hearing was held in :--:C\V York ew York on October 22 and
: IDG2. During sa.id hearing, respondent Harry E. Stra,uss; Victor
. Lambert! President, Lambert Brothers

! .

Te\\elers, Lexington
r\..Yenne and GOth Street , Xew York Xe\\ York; ,Vil1iam P. Lusk

Presiclent, Tiffany & Company, Je,yelers , 7:27 Fifth Avenue Sew
York, Ne\\ York; and George R.. Crol1ningshielc1, Gemmologist
Direetor of the Xew York oilce and the Gem Trade Laboratory: Gem-
mological Institute of America ! 5S0 Fifth Axcnue, :\e\\ York. Xew
York : appeared and testified as ",itnesses and the case-in-chief Wfl3
thereafter dosed. Presentation of respondents defense immediately

fol1myec1",ith respondent IIarry E. Strfluss be,ing recalled , and :.Iit-
chell P. Rosnoy : Je\yeler and Gemmologist, 718 Sampson Street Phil-
flclelphia . Pennsylyania : appearing and testifying a.s a witness and
following ,,-hich the case, for the defense ,yas c1osed.

Respective connsel were afforded lull opportunity to be heard : to
examine a,ncl cross-examine all witnesses and to introduce such eyi-
dence as is provided for under Section 4.12 (b) of the Commjssion

lllcs of Practice ior Adjudicative Proceedings. '1ho rccord exhibits
marked for identification and reeeived in evidence, in this proceeding
arc Commission exhibits 1 through IS and respondents ' exhibits 1. :2

17 an(118. Hcsponc1ents : exhibits marked for identification 3 through
1 G and H) through 211\ere rejected. During the hearing of October
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1962, offcial not.ice 'iYHS requested and t.aken of Rule 39 , Federal
Trade Commission Trade Prflctice Hules for the .Jewelry lnc111stry

pl'ornnlgatcd . Tune 23, 1057. Offcial notice was also requestcel and
taken of respondents: rejected exhibirs 1D through 21 during the oral
tU'!2' l1ment held herein on DecemlJer 19 , ID62.

e8pondcnts ' rejecteel exhibits arc subject to Sect.ion ,:1:12 (f) of tIle
Commission s RIdes of Practice for Adjudicative Proceechngs v;hich

prm-ides that rejected exhibits , adequately marked for identification
;;Julll be retained in the record so as to be antilable for com:ideration
hy any reviewing authority.

Proposed findings of LIet : conc1usions and supporting briefs \Tore
filed by respectiye counsel , and counsel supporting the comphtint snb-
mittecl a proposed order to cease and desist. Proposed findings and
conclusions submitted anclnot adopted in substance or forrn as herein
Jonnd and concluded are hereby rejected.

After carefully reviewing the entire record in this proceeding as

hereinbefore described and based on such record and the observation

of the 'witnesses testifying herein , the following iindings of fact and
conclusions therefrom are rnade , and the following order issued.

FIXDIXGS OF FACT

1. !Iarry E. Strauss and Frank E. Luckenbac.h are individuals
and partners trading as Capra Gem Company, with their IJrincipal
oflice and place of business located at 5901 York Hoad, Philadelphia.
Pennsylvania.

. Respondents are now, and for some time last past have been

engr1gec1 in the advertising, offering for sale , sale lnc1 distribution of

synthetic stones to the pubEc.
l. In the course and conduct of their business , respondents I-Illrry

E. Strauss and Frank E. Luckenbach now cause, and for some time
last past have caused , their synthetic stones , when sold , to be shipped
from their place of business in the State of Pennsylvania to pur-
clwscrs thereof loc.aied in various ot.her States of the United SLates

Gnd in the District of Columbia , and maintain, and at all times men-
tiollcd herein have m lintainec1, a substantial course of trade in said
symhetic st,ones in commerce , as " commerce,j is defined in the Fec1el'R 1
'11'1(1e Commission Act.

4. In the course and conduct. of their bnsiness , and for the purpose
of inclncing the sale. of their synthetic "itonrs , respondents have made
certain statn18nts and representations \\-ith 1'espect to the nature of
the synthetic stones offel'cll for sale ;:, 111 olc1 by them , in Rchertise
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ments in magazines of national
which the following are typical:

circulation and by other means, of

(a) :\WRE DAZZLIN G THA"
CAPRA
GE:\IS

DIA:\JONDS

the glamour * * *

the look * * *

the romance of real diamonds * * * AT 1/30th THE COST
Hand-Set

II and- Polished 

Hand-Selected! ?llaTe
Rcfraetiye Than Diamonds

according to independent testing
company, Just 827 for a I-carat
CAPRA GE;\I including Federal

tax compared to a l-C3.r it diamond
st.one costing approximately SIOGa.

Within the Price of . ny Budget.

FREE BOOKLET * * *

Cct all the facts * * * FREE * * * in our be utifully ilustrated catalog!

Shows yOll :1 ,,,ide selection of men s and women s st lp; plus prices , settings :1nrl

EASY PA lENT PL.\XS! 'V rite tocLly * * * no obligation * " , :10

salesman ,yil calJ!
SE'\D ,,0 :\1O,,1OY

Capra Gems Co. , Dept. DC- , P, Q" 51-15 , Phil a.. 41

Namc___

----- ------ ---- -------- --------~ -------

Address-----

---- ------ --------- - - -------~ -----~

City____

- - ----- -----

-- Zonc_~

- -

----- State__

____--~ -----

(b) yams for 1 /30th the emt of diamonds!
autb-' ntie

CAPRA GE
more dazzling than diamond,,

* * * hanel-cut , hanel-polished, l:,:u:d-sclccted
Gct full bets , FnEE, on tllC most

all:lZing c1isco\" f'ry b " modenl f'rience-
\PHA GE::l , A miracle of science

descri bed in H' Cf,n t issues of
Sfltllnlay Eyening Post and Reader s Dip;cst.

They rc morc dazzling thnn diamonds
yet cost much le;;s. CAPHA ( E:\lS'
efr:Jcti\-c qUHlit:,' is :J('waE:.' higber th

:jfl!1ond, Briliant..!y beautiful
dazzling CAP1U.. GE::I arc blld ('lit"
hanc"i po:. ;;hed and hr1lcl selected * x '"

priced Witllil; the rClu'l1 of all who
lo\-e fm(" gf'ms, A I-carat clirmlOlld stone

costs YOl: appl":\imo.tely 81000. A
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compnJ":lble choice selected, I-carat
CAPRA GE:\,f is your:, for !;27 , federal tax included
* * * and can be bought on small easy payments,

GET THE FACTS XO'V * * '" Yaluable ilustrated

booklet shows a wide eleetion of men s and
Iyomen s rings, Gives full details, in eluding

prices and settings * * * sh()"ws aU CAP RA GEMS
actual size. Limit.ed supply, so send today

without delay. Xo charge, no obligation. Get
aU the fads on CAPRA GE:\IS * * *

more dazzling than diamonds.

SEXD );0
:IIOXEY!

?If AIL TODAY

CAPHA GE r CO.. Dept. EQ-31 P. O. 5145
1ila, 41 , Penna.

::amc_

----------------- ~----------

Acldre

___- - - --~------- -~----

City- - ----------- State--

_~---------

5. Prospectl\Tc purchasers responding to slIch advertising as 5hO\\"1
in 4 (a) a,nd (b) abon' , are forwarded yariolls sales brochures or
catalogs ilustrating and pricing respondEnts ' prodncts which can be
purchased as nnset stones or set in a mount.ing Pllrchased from
respondent.s as a completed ring.

One snch bl'ochnl'c Of cittalog bef r" on its ontside COVCl' it large
colored pictorial representation of Id1f1t a.ppears t.o be an unset ronnel
bl'ilhant cut blue-Idlitc diamond. In icle this brochure or catalog
are the follo\\- ing statcmen ts and l'cpl'senta tions , among others:

The CaJJra Gem story is a fascinating story of the genius of man. It js a
tribute to the years of research and scientific de1'elopment which has rrsn1tru
in tlw purification and re.cl'ystallzation of a natural mineral , extracted from
the earth. It is the belief of Inany scientists that diamonds were forlled
thousands of years BgO by the intense IH'at of the earth which crystaHized
carbon. Thus, the Cavra Gem , a radiant mflIl-Innde grIll of unequalled briI-
lianee , is created by 3. scientific technique of heat, crystallzing to a superior
ralliance, The Capra Gem is "more dazzling than a diamond"

Capra Gems are 7%, on the " .:10hs " hardne"s scale (a diamond has tIle JJarc1-
nE'SS of 10 on the '' ::1011s '' scale) making it most suitable for ring ,,' ear,

Scientific t.ests have shown that Capra Geuls are eyen harder than most
birth stones, and should last a full lifetime under llormal wear.

unset , individual Capra Gems ,. '" "::101'12 BriliaJ1t than Diamond,s at
1/ :mt.b t.he cost!

TlJe Capra Gem is processed .lust. like a diftilonc1 of the finest quality. 
Ls indiviclually hand-cut and oriented ,dtb full 58 farHs-the exact 11Umber
fOUlJd in fine , fuJi-rut diamonds. Then , eyen- Capra Gem is expertly JJo1isbeu
to bring out its captivating lJrilJiance and sllarkle.

A bigber degree of light refraction makes Tbe Cavra Gem more radirlnt
llore fiery tban a diamond, A CalJra Gem 118S a refrflctiyc h1dex of bet\n:en

62 amI 2,90, wI-Jill' a diamond' s refracth-e inc1e:x is 2,42. This equa1s 1;)%
more !.rilliance in the Cf1pra Gem UJr.i) the finest c1i:lll1oml of similflr size.
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Another of respondents ' sales brochures or catalogs sent to
pectjve purchasers states anc1l'epresents , among other things:

pr08-

goes with owning aKo need to wait any longer to enjoy the prestige that
briliant Capra Gem ring creation.
equal the beauty and surpass the briliance of diamonds

Sttll another of respondents: sales brochures or eaLalogs sent to

prospective purchasers contains the foIlowing statement or representa-
tion among others , attributed by t.he respondents ' to haye been made
in various aJl: gec1 '; tct-findjng): rnagazines IV1th relation to respond-
ents ' product:
SATUHDA Y EVEXIKG POST Xov. 20, 1848 issue:

The prospects are exciting for "'" omen who like rare jewels because
when cut and polished the gem becomes more briliant than a diamond

,. '" 

: as radiantly colorful as the most rare of precious gems.

6. Hesponclent I-Iarry E. Strauss, is a partner 01 Frank E. Lucken-
bach , trading as Capra Gem Company, 3901 York Road , Phibclelphi:l
Pennsyh-ania. The business of said compa,ny has been conducted since
lat:;;) and consists of t.he mail-order sa.le direct to the purchaser of said
cornpanis products. Sa1es are rnade in all the States of the United
States ".ith the annual sales of said products totaling approxima.tely

8300 000.
:Mr. Strauss identified responc1r.nts ' numerous advertisements and

other sales materiali11 evidence as exhibits in this proceeding: includ-
ing the unset sample of respondents ' synthetic stones a1so submitted
as an exhibit. The witness testified that respondents ' synthetic stones
were sold both unset and ::et in ring mountings. As to the synthetic
materia.l from ,..hich rcspondents ' stones I,,ere madc , the witness stated
he was not expert. enough to gi , e the chemical formula, but that the
popular name is titania rutile.

Respondents do not buy the ra'i matCl'jal from ,yhich the stones arc
made, but. purchase their stones after they ha,-e been cut and polished
into the finished product. Respondents I,,ere stated t.o purchase the
finished stone at bet1veen 86, ;')0 and 87 per carat and to sen an unset

carat stone for S2L,j;5 10 the con:-nrner purchaser. The respondents
advertised price lor said stone \Vas said to be $2,

( ,,-

hich sum would
inclucle the excise tax of 10;0.

\Vhere sHch stone is so1cl set in n ring mounting, the additiona.l
purchase price 'Iyol1ld vary depcnc1ir;g on the necessary gold and work
involycd in making the mounting: \yhicl1 is also purchased from out-
.ic1e sources, Jt I,,as statecl to cost from 81.75 to $2 to haTe a l-cara1
tone set in fl ring mounting (Co11m. Ex. 17 style no. (01) and t.he
cost oJ said monnting ro responden :s I,as stated to be ahont SlO , ,,"ith
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the eomplete ring then being acl\'ertised by respondents for $48 , ,yhich
price would include the 10% excise tax.

On recall in the preseniation of l'esponc1ents defense , the witness
testified that he supervised the design and c.ontent of respondents
advertising sinc.c its inception anel that such advertisements were
pl:iced in magazines and ne" spapers. The ,vitness stated the maga-
zines were so many that he could not possibly rempllber them , but
that rL few of the larger ones were Diners : Club , Esquire

, _

-\merican
ome, House Bea,utiful

, ..

trgosy and others. R.esponc1ents customers
are secured by this direct advertising to the public , according to the
witness. ,Vhcn prospective purchasers respond to such advertise-
lle.nts, they are then sent respondents' brochures or cntalogs and
aecompanyjng order blanks ,vith other sales Hwterjal.

The witne s estimated that under respondents ' product return pro-
gnLln , about five or six thousand returns had been made : and that of
this number, about three thousand people had "Titten letters explain-
ing the reason for such return. The reasons given by su('h 'dissatisfied
custmners for such rcturlls included broken el1gage nents , changed
circmnstances , and , according to the ,,-itness , the most common reason
For the reasons Hwt the merelw,nc1ise does not li\"e up to the expecta-

tion.
The ,vitness further elabonttell on the failure of the merchandise

to li,-e np to expeciaxions:
Some people say it.s too yellow, 'I. ' alld some people , come
"ay they haye had the ring appraised from their lucal je,yelcr
('oll\inced that they can do better in their local jewelry store,

The 1\"itness further testiiied to having eliminated the 'YOI'd ;; nuthen-
tid: from respondents ' advertising and to haye substituted t.herefor
the word "mftl-made

" \\'

hich did not preyiously appear thcrein. The
,vol'l '" bri1Jianf was also stated to have been eliminated und replaced
with thc ,yoreIs "more dazzling than diamonds . The product rilting
ofi i4 on the )Johs hardness scale ,yas a.lso stated Lo haTe been reduced
in respondents : advert.ising to a rat.ing of 7 on the said scale. This
change in certain ,vorels and representations ,Yhic11 perhaps standing
done might each be taken as liternIly true , would not apIJear to oper-
ate however, to change the expected illusion in the prospective pur-
chnser s mind cretLted by the cont.ext of respondems oyeral1 sales
promotion and advertising plan.

:.Ir. Strauss statecl he first became interested in marketing synthetic
rutile because of articles he had read in yarions magazines , a,nd that at
slIch t.ime, he had read no technical books or referred to any othe-r
books in snch connection. Since then, the "itness statec1 he had con-

to 111ink of it

and haTe been
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felTed "with people who cut this matcriaF' and read books which
deal with synthetic rutile , but "I don t know the exact titles of them.

Re,sponc1ents ' exhibits marked for identification and ofl'cred in
alleged support of the testimony of this witness and rejected , are 3-
and B , fronl Reac1eI' s Digest , October: 1930; 4- , from Consumers

eports , !\ovcmber 1950; A and B , from Consumer Research Bul-
letin, November, 1952; 6 A and B from Good I-Iouskeeping, Decem-
ber , 1957; T- , from the. Sllturcla,y Evening Post , Sovember, 1048.
Furt.her offered and rejected as alleged proof of public understanding-
are respondents ' exhibits marked for ident.iiication 8-A and B , from
Science Digest , December, 1945; 9- :1. and B, from Science Digest
December , JDBI; lO- , from Science Illustrated , July, ID'18; lJ-

, from Popular Science MonthJy, October, ID"O; 19- , from Busi-
ness 1Veck Tanuary, 19-:9 , l:J-A and B , from Science Digest , October
1847; 14 A- , from Fortune 7\Iagazine

, .

August , 1050; l:J-A and B
from Time ::iagazinc, February, 18;31; 16 

'-'--

, tTcwelers Circular
Keystone, July, 1049. Hespondcnt3 ' exhibit 17 , being pages 04;-
and 1992 of 1Vebster s Third International Dictionary, lOCH , and
exhibit 18 being page 504 of the _-\mcrican CoJlegc Dictionary, lOGC
\yere receiyed in evidence, Further marked for identification and
oflered and rejected are 19-A.. , from the Encyclopedia Brittanica;
20- , from the EncycJopeclia A.mericann; and 21-A and B , from
the 'YorIel Encyclopedia,. 1Vith refcrence to the foregoing exhibits 10
20 and 21, official notice was requc stecl and taken.

7. :Jlr. Victor A. Lambcrt, is the presidcnt of Lambert Brat hers
Jewelers , Lexington Avenue and GOth Street , Kew York , Xcw York.
l\Ir. l.ambert h:18 becn a je,veler and has examined gems since Hn
According to the ,vitncss: the word gem ' is a very elastic ,,' onl , and
as used by Lambert Brothers ' sta, ii' , or people they associate with
gem indicates a ve,ry rare specimen. It was stated that aU sapphires
rubies : or diamonds are not gems. .. gem would be a ' cry oc.casional
specimen , Olle that is far finer in quality than a,llOther specimen.

This description ,,,as said to depend on many 
YCtLrs of experience

awl knowledge of the industry and tJ1e degree of honcsty of descrip-
tion the particular merchant operates under in describing a specimen
as a gem. During the course of his business OVE r the years , t.he wit-
ness testified to having met ,yith other members of the jewelry indus-
try and discussed the word ::gem , and their thinking "'as stated to
correspond with that of the witness as to snch meaning and applica-
tion of the term or word ': gem

The witness st!tted it to b2 his opinion t.hat t.he t.rade today js not
gon:rlwc1 by past (lictiollary definitions , a.nd further, that he had not
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read for a long \vhilc various dictionary definitions and e.ncyclopedia

,uti des on use or defining of the \yord " gem : and that he as not
cert,lin the industry's opinion would coincide with such. The witness
believed the industry position sho\\s a more recent understanding of a
con-fusing problem and if gemmologists "ere to (lescribe synthetic

stone;: as gems , the \vitness would not. agree, nor would he agree if a
dictionary contained such a definition. The witness stated he relied
to a great extent on The Federal Trade COlY\mission Trade Practice
Hules for the .T c\Telry Industry for his position on the proper use or
the \yord "gc,

The ,,- itness testified to operating a retail store and being there
dail - and regularly: a.nd that to a, great extenL he dealt with the pub-
lic personally, a.uc1 , according to the \yitness:

T think the public is thol'(JUghly confused, I think the public has uecn led to
lJelieye that many things are gems ,ybich fire not gems. You asked me what

the public thinks , and this covers the country, and from lmowledge that I haye
around the country in addition to Sew' York, I don t think the puulic knows

to a great extent , what a gem is, I thiuk they depend a great deal on the
place and how it is sold to them and described to them.

Gems, according to the witness, could include precious and semi-
prccious stones. A gem: hmv8yer, according to the witness , must be

strictly l genuine stonc , tha.t is "Produced by natul' , not artificially
or ma.n made. :: It ,yas the opinion of the ,,- itness that the public
deiinitely would not accept synthetics as gems. The \Titness , upon

'Rule 39-MISUSE OF WORDS "

" "

REPRODUCTIO

" "

REPLICA

" "

THETIC," ETC.
(a) It 1s an unfair trade practice to use the word "gem " or similar terms to describe

identify, or refer to a pearl , cuIturecI pearl, diamond , ruby, sapphire, "-IDerald, topaz, or

otber product of the industry, wblch does not possess the beauty, S JlIDetr'y, rarity, and
value necessary for qualification as a geID-

(b) It is an unfair trade practice to nse tbe word " geID" as descriptive of atly syn-

thetic industry product unless the product IDeets the requirCIDents of paragraph (a) 
this rule and ulIless snch word is imIDediately accompanied. witb equal consp1cuity, by tbe
word " synthetic," or by some other word or phrase of I:ke meaning, so as clearly to
disclose tbe fact that It Is not a natural gem-
(Note.: Use of the word "gem" witb respect to cnltnrec1 pearls and synthetic stones
should be avoided since few cultured pearls or s:rntbetic stones possess tbe necessary
()ualifications to properJy be termed "gems. Imitation pearls, imitation diamonds , find

other IIDitation stones cannot be described as "gems" under any circumstance, Kot aII
diamonds or natural stones , including those classlfled as precious stones, possess tl1e
necessary qualifications to properly he termed "gems.

(c) It is an unfair trade practice to use the words " reproduction

" "

replica " or

similar terms, to describe, Identify, or refer to a cultured or imitation pearl, or to Ilny
imitation of precious or semi-precious stoDes,

(d) It is an unfair trade practice to use the word "synthetic" as descriptive of cul-
tured or imitation pearls, or to use the word "synthetic" with the name of any natural
stone as descriptive of any industry prodnct, unless sucb industry product has essentiallY

the saIDe optical. physical , and chemiC!1 properties as the stone named. 
ProIDulgateu. hy the Federal Trade Commission Jnne 28 1957,
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eXflll1111ug rcspondents : product (CX--:D), sb1ted it was definitely
not a gem.

Precious stones, it ,vas stated, "auld include the diamond, ruby,
sapphire , eme, l'alc1 , and possibly se'iTral others , considered by the in-
dustry to be precious stones because of the,ir origin and va,llle. Semi-
preci011s stones Ivould include , among others , turquoise, acquamarine
topaz : aJexanllrite , gaTnet, and amethyst. Some semi-precious sLones
because of texture , color , ra.riLy and value might evolve, on oc.casion
into the precious stone category. For example, ccrtain fine qua.lity

topaz , according to the witness. ,Vhile Lambert Brothers soJc1 some
synthetic stones such as amethyst and rubies , the ""itness testified ,\\:e

1\oulc1 never think of using the word ;gem ' with anything synthetic
or produced by man.

Lambert Brothers does not sell synthetic rutile and the \yitness does
not. feel that t.he public accepis synthetics as gems: r:ncl npon examin-
ing the respondents : product in evidence, it was statecL based on his
trade experience, that it v, s definitely not it gem because it 1\as syn-
thetic and In an made. Based further on his trade experience and
contact with members of the public, the witness testified the public

,,-

oulc1 not classify respondents : product as a gem , and '; 1 can t imagine
any jeweler wiih a reputation ,,,ho wouJd consider this a gem.

The ,,,itness could not recall the last time he sold a synthetlc stonc
and sUtted he relied on general tl'u,de and industry experience and his
reLaiJ store experience as io what public c1eJine,s as a synthetic stone.

The ,,,itness testified he did not think he knew what the public defini-
tion of the ,,-ord "genl :: 1\oulc1 be : stating that "the public has been so
confused by misleading descriptions over the years they don t know
what they are looking for. I think they think a gem is something

fine in most cases.

8. :\Ir. ,Vil1iam P. Lusk. is the president of Tiffany &. Company,
Te,velers, 727 Fifth Aycl1ue , New York, Kew York. :\lr. Lusk has
beel1 a jeweler and has eXilJnined gems for the past 35 years, --\ccorc1-
ing to the witness : the J'ollO'ying was necessa.ry to qllaJify as a ;; geln

'iVell , gems are very, very fine, unusual specimens of precious stones, and

pnhiij)s occasionally of semi-precious stone,.. and they arc always a product
of nature , but to be gems they have to be cut and polished by man. 'iYIHlt J
am saying here is that I would neyer consider a rough stone a gem becam
you don t kno\\" n-hat it is going to be by the tille you get it DnislJed, I
would say al o that these gems have got to have certain qualities. certain fac-
tors fluont them , beauty, naturally, and durabilty, and tbey have got to be
rare witl1in the mineralogical class that tbey belong to. '11)(,\ hale to ba,E'
'Value in all rUrr( lleies. In otl1er \yords , tbey have to be recognized as ha,ing
value all over the 1;yorld.
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\.s to the definition of thc term of ,yord "gell : nsed by the jewelry
IT,lde , the ,..itness testified not much reliance \', ould be placed en
text book and dictionary definitions , but a great deal of reliance
\yonld be placed on association w'ith each other and indiYidual ex-
perience. The. witness further stated that he would C(JnsLllt trade 
je\yclcrs' dictionaries , as distinguished from lay diction l.'ies : \yhen

requircd in his dealings with the trade and the public. ,Yhrreupon
it definition from a jewelers ' dictionary WJ8 read to the ,vitnes:: by
respondellts counsel and the witness was asked if such ,vas a correct
ddinition. To this the witness replied:
X'o, I don t think it is, because it omits one very important factor. and tlwt is
that the stone should be natural.

The ,..itness testified he could cite no particular rdiable source in
\\Tibng for his dislLgreement 'with the clefinition reacl to him , and
further in snch regard that "Jlfy say-so is about a11 1 can point to in
this 1'0011 : but I waut to point out that my say-so is lJ:lsed on Iyhat I
belie\"o. to be the opinions of the great majorit.y of respt ('tnble peop!e
j 11 the trade.

The witness testified to dealing "With the public off and on over a
pel'io' d of 0;) yeftl'S and that the \Yorc1 "gem " would Jun-e more than
one meaning to the public. VVith reference to the yariOllS meanings
the public might ascribe to the \Yord "gem , the witness stated

, "

is very hard for me to answer this question , sir , 1Jecan : frankly, I
think the puiJ1ic s been lut\V' The ,yitness stated the tenn to haTe
been used o loo el:y t.hat many people would have no idea what it

11l5 ; but that there is a, section of the public which \lould ha,ve a
pretty good idea "hat the term (;gem" means. The \Yitncss explained
thaJ most people do not have occasion to think about the llse of the
term " gem \ but that there are some people who did stop to think
a.bout it and would feel that a gem must be ;;not only a natural stone
but also one that has value and has all the other attributes of bea,uty,
dUl'flbility a.nd so on.

\.s to the ba;:,is for the witness s opinion of what the pubJic yarious-

ly considers a "gem " to be , it I\as stated that think the pubJic

gets its ideas partly from dictionaries , but not to a very 2;reat extent
because the pub1ic doesn t dash to a dictionary every time they see a

,yord they c1orJ t llnderstancl.:: According to the witness, ;' if ou look
at pl'flGtically any definition of the word :: gcln " in the dictiowllY, the

genesis is that if you have five dictionaries you get iiyc c1efinitiolls,
The ,yitness added another source readi1y ayailab1e t.o the pub1ic other
than cEctinnarics and encyc.opedias with reference to the lle llillg of

the \HJl'd ;; gem , would be to ask questions of people in the industry.

.SO- Ol!3-eD- 122
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,Vith rcfcrcnce to the public understanding of the term "gem , the
'i"itness testified that ill conneetion with sales at his store tl1fLt he had
on some ten or t" Yelve occasions oyer the past six months discussed
snch matter and found the understanding of " gem ' to have bcen ,,,hat
he h (l previously 51 atrc1 "ith regard to the general pub1 ic at large.

,Vith reference to the term "synthetic gem :' the ..vitn'd3s stated

, "

'VeIl
this one I c1on t think llul\-c eyer c1isc.nssec1 with many people , be-
cause to me it s so ridiculous I 1youldn t bring it up.

The witness considered the use of "synthetic" in conncction with
gem :: to be a contradiction in terms and a misuse of bnguage. The

\vitJWSS testified that as a retail jeweler and from his expcrience in
the trade , that there is a suhstantial pfLrt of the public that has a
pretty positive idea as to \yhat the term ';gem Inellns and that this
substantial part of the public "auld definitely feel that no synthetic
stone eouJd be considered a gem

, "

canse the public reeJs that there

is something- essentially preciolls about a fine stone. And fI preelo1l8
stone is gencrany-I mean , people think of a precious stone as being
a gell people think the \yord preciolls and gem are apt to g'o together,
I belieY8 that there is R substRntial part of the public that would feel
does fed , that 8, stone has got to be f1 product of nature if it is going
to be considered a gem. I(s precious , sOlnething that comes out of
the earth. Ifs not something that \yas created in a lnhorator:y, and
I think a substa.ntial part of the public und rstands this.

According to 1he \vitness , TiHany s handles both preciolls awl snni-
precious stones but does not sen synthetic rutile nor any synthetic
01' imit8.tiOli stones. L pon examining respondents ' prorluct (Col1m.
Ex. 4-D) 111del' a ten-pO\Y2l' loupe the witness stated it \vas not a
gem: (, Because of a 10t of things. In the first plnC€ it's synthetic.

In the second p1ace, it hasn\ got anything like the valne that yon

would reCluin of n gem. Irs not a rare stone. It hasn t got the

duraLJility that a gem shou1d haye, and it hasn t got the be nlty. :: The
\yitness added : based on his experience and contact throngh the years
'Iyith the pnb1ic think a substanti:tl part, of the public , \vho klle\"
"\vbclt 1t, \Yfl5 , \yo111(1 consider it not a gem.

9. )11', George Robert Crmyningshield , G8rt1mologi'3t is the Direc-
tor of the e\Y York Offce and the Gem Trade Laboratory, Gem
llological Institute of :\lIerica , S80 Fifth Avenup. , ?\ cw Y ol'k X ew

York, :.1 r, Crowningshield is a fellow of the Gemmological Associa-
tion of Gre:lL Britain: an honorary cCl'tifie(l gemmologic:t with the
certiliec1 Gem Society: and a fellow \Tith distinction of the Gemmo-
logical Society of Great Britain; ant1 a member of the hoal'l of di-
rectors of the Gemmological ),,-ssoclation of Canada. The record in
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tll is proceeding contains L list of the professional wri6ngs of this
,yitness.

The Gemmological In titutc of America Ivas stated to be a non-
profit orgtlnization founded in 1$)31 for the. (;lucation of the jewelry
industry, and the Gem Trade Laboratol'yis a function of the Jnsti
tuie which serve,s to identify precious stones, pearls and their imita-
tions for t.he public and said industry. Part of the laboratory's work
Iyas stated to be the examination of thousands of preciolls stones
pearls and their reproductions.

The witness stated

, :;

The qualifications of a gem, which means that
Ive dOll t see very many, would be extremely fine examples of natural
stone:, Iyhich have , because of their beanty, rarity and , consequently,
their value, make them outstanding from tho ol'dina.ry run-of- the-
mill stones of the same species or vHTiety.

The witness had eXftrnined synthetic rutile and stated it did not
qna1ify as a gem. Synthetic rutile was stated to be a very light yellow
in color and lnade of crystallized titanium dioxide. A_ccording to
tbe Ivitness it could not qualify as a ;;gem :' because " it lacks the

l'a, l'jj.y, and the consequent cost which one associates with a gem and
it is "Iso 11 synthetic materiaL':

Synthetic rutile was slated to havo moro fire than a diamond , but
not to be ns brilliant as a cliarnond. According to the witness, the
terms ;; flre and ;; brilli U1('e :: are not interchangeable, rind fire is not
11 part of brilliance. By fire is meant the return t.o the eye of light
tltat has been broken into the colors of the spectnun : Rnu brilliance
is the return to the eye of ,,"hire light , or light that has st.ruck the
stone , una1tered by diversion or reJringence. Because of the fact
that ynthetic rutile is nearly doubly refractive with eight times as
much dispersion as a diamond , it Iyas stated to be not as brilliant a5
a diamond.

The. :.lohs hardness scn.1e was described as a scale used by mineral-
ogists to test relatiye hardness: and in lay langnage: , it tests the rola-
ti,' c scratcha.bility of one material as compal'E'cl with another. The
sCflle was chosen on the basis of the ability of '3toncs t.o scratch stones
below ; but not above it ill the sca, and the scale runs from 10, ac-

con1e(1 to a diamond , the hardest of a11 by far, down to 1 , which the
Iyitness stated Iyould be graphite and about as soft as a fingernail.
Qllnrtz , said to be the commonest of all minerals ill the earth:s crust,
is rated at 7 and this rating i.s more or le s the delineating line for

ri ng sjones because stones soiter than quartz tcnd to lose their polish
\yhenill contact I,..ith quartz dust particles found in the atmospherE',
The witness testified that he had obsen-ed no f-ynthetic rutile that
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1\"onlcl scratch quartz and then proceeded to make a test demonstra-
tion on responc1ents product (ColTm. Ex .I-D) using a piece of quartz
for the purpose. The test re,snJt , observ\:c1 nncler a GeJnmolite micTo-
scope clearly shmved , according to the 'vitness , that quartz , number
" on t.he )Iohs hardness scaJe v,onld scratch respondents ' product in
its finished form as sold to the public. The 1Yltness furt.her added
that cert,lin stones ,yere mid-way in hardnes.s ancl that he had obscrved
that pel'ic1ot, '\vhich is given EP/2 on the 1\lohs scale , at timcs Ivil1
scratch synthetic rutile and at other t.imes it ,,- i11 not.

The \yitlless te tifiec1 that he in part relied on other authors 1DlO\Y-

Jec1geable in t.he field of gennnology in the formulation of certain
c1cJlnitions , although there \vould be disagreement \yith111 any field
and also on the statements and 1'ules of the Federal Trade Commis-
sion I"here applicable. 'Vith re.lation io uS( of the term or word

genl : in connection I"\ith synthetic materials , it I"\flS, a co1'c1ing to the

witness, the very hch: of agreement in by dictionaries as well as gem
lexb at the tirne the rules were formu1ated that prompted the Fcd
era 1 Trade Commission io ask for cbriiication. The IyilneSS further
tesj- ified that he would not call a synthetic stone a gem , that he had
nen' r seen a synthetic stone that \"ould qualify as a gem because 

would Jack rarity and be too easily duplicated , adding have not
s(-:en one which even the FTC regulations 1'1oulc1 qualify

. ~

\.cconl-
ing' to the, \\itIwss

, "

eren if it was one of the finest synthetics ever

seen , it \foulJ not have the true c0101' of being a true gem. In accord-
llce Ivith the FTC regulations and in thinking ilbollt it 1n respect to
being called as a witness , I lutYe tried to recall if we have eyer seen
any man-made or man influenced pl'oc1uet that :you could call a gern
flnd about the only thing I can think of woulcl be certain very, very

tille cultured pearls.
The witness further testified that he could cite no author or any

source \"hich made the specific statement that a synthetic stone is c1is-

qualified by being synthetic from being also a gem. As to the pro-
priety 01 the lIse of the term "synthetic ' ,,,ith the term ': gem :' the
\\"1tness testified to hal~ing read a. great numbcr of defllitions 01 the
Iyonl gem :: and to haTe found the,m in eonflict : and in this confused
sitlHltion be1'ore the Federal Trade Commission rules: the \Yitncf:s

stated it to be h18 opinion that ti1is cornbination could have been
propel'. The l1itness I\"ent. on to say, howen'T , relative to the Federal
Trade Commission r1lles defining the term "gem , that

: :;

,Yithout the

rules jrs fl free- far-aIr: and "The rules , a.'3 T have sa1d before , arc

n attempt to clarify a. ,\"onl \\-hich , misused , could glorify something
in the eyes of the pubJic.
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"10. :.Ir. ::litchell P. R.osnov, operates a whoJesale importing ancl
exporting, and a retail je,\-elry business, at 'f19 Sampson Street
Philadelphia, Pennsylvania. The witness received a political science
c1egreB from the l-:nivel'sity of Pennsylvania, in 1855 , and in lOGO

graduated from a cOlTespondence course on the techniques of apprais-
ing' diamonds and the identification of gem stones conducted by the
Gemmological Institute of America. The witness maintains a labora-
tory for such purpose at his place of business and does appraisal work
on fL fee basis for various banks , estates and auctionecring companies
as \\':,11 as on a no- fee basis as an accomodation to feJJow jewelers
bringing in stones for identification and apPl'a.isal.

The 1'\"1t11C85 testified to discussing the matter of gem stone iclentifi
cation and applicable, tel"minology both with members of the jewelry
tTade ancl the cllstomers who come to his place of business. The wit-
ness stated the trade to consider the definition of the term "g-em ': to
1.1C a vcry ;' loose definit.ion ': and that the jewelers coming to his estab-
lislunent "term synthetics as well as genuine stones as gem stones
1\'jdl that prefix or sulEx attached to the word. ",Vith referc nce to
any difference uetween the tenns gem and gem stones the witness

stflted "",VeJl , I ean t for certain say how the whole trade sees it , but
a good bit of the trade do not make too much differentiation between
the two.

As to the general consuming public : the ,," itness stated he had occa-
sion to explain to customers the difference between a synthetic stone

and a natural stone and the properties of each. It was the testimony
of the witness that the term ';gem 'J was here again "

a vcry loose

term " and that The public considers a proper use of the term 'gem
allY material used as an ornament in jewelry, cut and fashioned," and
furth,:r "They use this term in denJing ,,"ith synthetics." Fpon being
aske-r1\hethcr there \,-ere members of the public that would not con-
sider synthetic rutile to be a gem , the witness further answered

: "

Yes
would say there are people who would not consider it to be a gem.
TIle \yitness examined rcspondents ' synthetic rutile stone (Hesp. Ex.
) and sta.ted it to bc mf1c1e of a synthetic material , titanium oxide

an(l to haTc a slightly yellO\,-ish cast, and to be cut very much similar
o nUlt of a brilliant cut diamond. The witness further testHied that

d on \flmt he had read in various books, dictionaries , and his
prior Jessons , he \ ould consider respondents ' synthetic rutile stone to
be a '; synthetic gem stonc , slating "It has practically all the fa.ctors
except the fact that it's a rare stone , jn my opinion . The witness
later cCJuatcd rarity with value, and stated that some people \\ould

not. consider snch a, stone a gCln in the absence of such yalue.
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,Vitll relation to whether or not the public would consider the use
of the word ' gem" with reference to a synthe6c rutile stone as being
proper, the witness finally stated his opinion on this point: "There
is always some that do and some t,hat clon t." Adding, in response to
further questioning, that it ',ould be correct that there would bc some
that have an sorts of definitions as to the meanings of the word "ge1l
and that some people 1,youlc1 feel that a "gem" would be a very rare
and valuable stone.

11. 'While not ha\'ing the force of substantive law, the guidance
of Eule 39 of the Federal Trade Commission Trade Practice Rules
for the .Jewelry Industry, promulgated June 28 , 1957, is not to be
ignored. Compare In the Jlatter of Gimbel Brothers , Inc. Docket
Xo. 7834, Opinion of the Commission , issued July 26 1962 (61 F.
1051 1061).'

Eule 39 of the above Jewelry Industry Trade Practice Rules of
\yhich offcial notice has been requested and taken , states it to be an
unfair trade pract.ice to use the word "gem" to describe , identify, or
refer to any product of the indnstry in the absence of the beauty,

symmetry, rarity, a.nd value necessary for the product to qua1ify as

a gem. Further , a synthetic product cannot qua.lify unless it meets
sllch requirements, and the rule notes that the use of the word
gem" should be avoided in describing synthetic stones as fe\y sllch

stones possess the necessary qualifications to be termed "gems . The
rule also states that the \yorc1 "synthetic" cannot be used with the
name of any natural stone as descriptive of any industry product
unless such industry product has essentially the same optical , physic.al
and chemical properties as the stone named.

Consistent with the above rule no finding could be herein made that
esponc1ents synthetic stones are "gems" or "synthetic gems . The

testimony and evidence of record in this proceeding is to the contrary
n.nclul1equivocal1y establishes that respondents synthetic stones do not
possess the rarity and \~ahle necessary for qualification as a gem.

Further, and as respondents answer both admits and alleges , said syn-
thetic stones are "manufactured rather than mined or found in nature
and are not a "version of any stone found in nature . As stated by
respondents ' counsel in the preJwaring conference )1eroin

, "

R-utiJe of
gem quality is not found in nature. Rutile found in nature is uSllaJ)y
fl, dark black and of 110 use lor gem purposes.

Further, and 'as 8110'\':11 in finding number 6 s'Upl'a the te.stimony
of t.he responc1cnt witness establishes respondents ' cost of a I-carat

2 See aJso

F. 2d 335,
N()rthen Feather 'T()r7:8 Inc. Federal 'J'rade C01/mission (:956) 2.
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unset synthetic rutile stone as being from but $6.50 to $7 , with the
cost of the ring mounting being some 40 more , or about $10 in the
example therein cited. It is also noted in such connection, that the
respondent witness , in relating some of the reasons given by numerous
customers :for returning respondents: merchandise, because it was

stated not to live up to expectations , further testified in part

'; ':' ,

And somc people , comc to think of it , say they have had the ring ap-
praised from their local jeweler and have been convinced they ean do
better in the local j eweJry store.

For purehasers of respondents ' prodnc.s not so convinced , this ad-
111ssion by t.he ,,,itness would appear to establish both the existence of
substantial competition and the unfair diversion of probable trade
in similar or other products from local jewelry stores which might
have been pat.ronized by such purchasers , in the absence of respond.
ents ' hereinbefore described advertising and sales promotion plan.

12. In HaskeWe illanufacturing C01poration v. Federal Tmde
Commission (1942) 127 F. (2d) 765 , the court stated with particular
rcspect to the deceptive appearance of the product itself:

The process used by the petitioner to simulate woods does great credit to the
ingenuity of the petitioner, and is o skilfully carried out that the physical

exhibits shown us in court were distinguisbable from the real wooden traJ
only after the most careful scrutiny. The trays themselves were the best e,i-
dence of the possibilty of confusion. IYithout some warning, the trays of them-
selves are alllost certain to deceive the buying public. The Commission bad a
right to consider this fact, so forcefully apparent Ullon an examination of the
physical exhibits.

In Charles of the Ritz Dist. Corp.

(J9H) J43 F. 2d 676 , the court held:
Y. Federal Trade C07nmission

That the Commission did not produce consumer,," to testify to their deception
does not make the order improper, since actual deception of the public need

not he shown in Federal 1-'rade Commission proceedings. * * * Likewise it
is not material that there ,vas no consumer testimony as to the meaning of
petitioner s representations.

In Benton AnnounC61nents : Inc. 

(1942) 130 F. 2d 2M , the court stated:
Federal Trade COJnmjssion

This is a petition to review an order of the Federal Trade Commission
which directed the petitioner to "cease and desist" from using the words
engraved,

" "

engraTing," or "engravers" to describe their stationery or tbe
process by which they make it. * '" '!: The procc!:s is mucb cheaper tI1aD
ordinary engnn' ing, whicb the Commission descJ'ibt'd in the following finding:,

'" *"

As to this finding the testimony was in conflict; but the Commission
produced witnesses familal' with the cmft who i'wore that to tbe ordinary
buyer the \yord

, "

engraved. " wbich the petitioner nsed to (1e"cI'jbe it" !-tn-

tionery, meant the ulder liroces:,, TJ1e vetitioner does IJot assert tbat these
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witne!', "=t:s clid not give any support to the finding; it merely says they were
not reliablE' be-cllll.se they disagreed among themselves, because the Commis-
-,ion , bould lJi1,e accepted the more dependable testimony of the petitioner
01'111 ,Yitll(, PS; find because in any eyent the meaning of the word must he
determined b.' recourse to dictiol1rcries. It is too well settled to require the ci-
tation (If nm1l0ritr that the CommLo:sioll s decision on conflicting' e,icence is
finnl. -\s for dictionaries

, \\'

ords mean wbat people understand them to mean
and dictionaries are only Oile source; persons whose business carries them
flmong tlw bU.'l' rs of a product are certainly qualified sources of infol'llation
as to the bU;. er:" ' uuderstanding of the words they hear and use,

In P08ithe Pi'oclncts Go. : et al. 

(10-12), 132 F. 2d 165 , the court stated:
Federal T1'ade Cornrnission

Ad\'erti.::ements Hre intended not "io be careful1y dissected with a dictionary
fit ha111. but. rmber to produce an impression upon "prospective purchasers
(citing Clises),

Prior to the aLoyc holding from the Positi"&' e P?' oducts ca, , the court
had stated:
But the buying public does not ordinarily carefully study or weigh each word
ill an Rdyertisement. The ultimate impression on the mind of the reGdel'
arise,s from t.he i'.um total of not only what is said Imt also of all that is
reasonably implied.

In CherZes of the Ritz, Dist. Corp.
l:,'l!jH(( the COl1rt further statBd:

There is no merit to petitioner s argument that, since no straight-thinking per-
son could belie,-c that its cream would actual1y rejuvenate. there could be no
deceptioll. Such a view results from a grave misconception of the purposes of

the Federcl Trade Commission Act, That law was not "made for the protec-
tion of C'.xperts, but for the public-the vast multitude which incluues the ig-
norant, the unthinking and the credulous " and the "fact that a false 8tatement
llay be obviously false to those who are trained and experienced does not
change its character, nor take away its power to deceive others less ex-
perienced. '" . . " The important criterion is the net impression ,vhieh the
advertisement is likely to make upon the general populace. * * '" And , while
the wi se and the ,yorldJy may well realize the falsity of any representations

that the present product can roll back the years, there remains "that vast
multitude" of otlJers who , like POllce de Leon, stil seek a perpetual fountain
of yoUth. As the Commission s expert further testified, the average woman,
conditioned by talk in magazines and over the radio of "vitamins. hormones
Rnd God lmows what " might take "rejuvenescence" to mean that this "is one
of the 1DOdel'n mirHcIes" and is "something which wouJd actually cause her
youth to be rest.ored." It is for this reason that the Commission may
insi.,:t upon tbe most literal truthfulJ1Css" in ad\'ertisements, and SllOUld lw:ve

the discretion, undisturbed by" the courts. to insist if it chooses "upon a form
of alln' rtisiug clear enough so that, in tle words of the prophet Isiah

, "

way-
fnriJ!g wen, t110l:g. fools shall not err tlwl'ein,

v. Fedcral Trade Comm2 9.'32

Commissioll S exhibit Xo. D and respondents ' exhibit. :Xo. 2 jn
PY1c1enC8 a.re, physica.l speciJrens of respondents ' un set and finished
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synthetic rutile stones sold by mail direct to the purchaser either alone
or set in a ring mounting. lLespondents ' said stones are not seen by
the pure-haser prior to receipt , and under visual observation by the
untrained eye , they are imitative of -and simulate the -appeanmce of
a commonly known and precious natural stone, the diamond. Such
untrained visual observation will not disclose , hmvever : that they are
not natural stones , and further that upon being worn, they will not
maintain the luster nor have the durability and resistance to dama,ge

inherent to a diamond.
R.espondents advertising of said product such as e,xemplified by the

advertisement in finding number 4(a), 81(p1' in no ,yay disc.oses to

the prospective purchaser that the so-cal1ed Capra Gem is not a
natural tone , but to the contrary it asserts "the glamour, the look, the
romance of real diamonds." In addition , as further shown by the
advcrtisemcnt in finding number 4(b), sUJ)T' respondents affirma-
tively represent. that Capra Gems arc authentic.
Further as shown in finding number 5 supra various fol101\-up

statements and rcpresentations are contained in respqndents sales bro-
chures and catalogs sent to purchasers responding to the a.foresaicl
advertiseme,nts. These statements and representations directly and
indirectly compa.re and imply that the qualities of responde.nt.s ' stones
arc such as to approach , or even to exceed , those of the natura.l preci-
ous stoncj the dia.mond , and that such qualities can be obtained at. a
Jesser bargain price upon purchasing respondents' products, The
origin of respondents ' stones are compared to those of the said natural
precious stone , the diamond , in such a manner as to allege or imply,
that by rese.arch D.nll the development of a scient.ific technique of heat
a some1\hat comparable counterpart stone can now be created b . man.

In addition and on the coycr of respondents ' sa.les brochure or cata-
Jog which is Commission exhibit number 5 set forth in fmding nnmber
, supra there is pictured , in color , the appa.rent representation of a

round , brilliant cut blue-white llnset diamond emitting a blue-white
light. This pictured implication invokes and strengthens the expected

illusion in the purchaser s mind that Capra Gems, offered at allegedly
1/30th the cost of diamonds , are still comparable and substantially
1\orLh-while counterpart stones for, as is averred in the Tesponc1ents
answe.r, the term blue-white has the connotation of a particular grad-
ing classification of diamonds. Said exhibit.s show the respondents
further to claim:
It is a tribute to the years of research and scientific developmen!-, which has
resulted in the pllrificntion :md re-crystallzation of a natural mineral, ex-
trflcted from the earth, It is t1le belief of mflny srielltists tbat diamonds
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Iyere formed thousands of years ago by the intense heat of the earth which

crystallzed carbon. Thus, the Capra Gem, a radiant man-made gem of un-
equalled br:Jlance. is created by a scientific technique of heat, crystallzing to
a superior radiance.

Capra GC'llS a:re 7 on the " :'loh5 " hardness scale (a diamond has the hard-
ness of 10 on the " )10h5" scale) making it most suitable for ring 'year.
The Capra Gem is processed just like a diamond of the finest quality. It
is incli'Vidually hanel-cut and oriented ,dtll full 58 facets-the exact number
found in :fne, full-cut diamonds.
1\0 need t.o wait any longer to enjoy the prestige that goes with owning a bril-
liant Cflpra Gem ring creation.
equal tlw beauty and surpass the briliance of diamonds

'1' 11e pro."peds are exciting for women who like rare jewels because when cut
nnd polished the gem becomes more briliant than a diamond" : * as radiantly
colorful as the ma::t rare of precious gems.

In addition to t.he above , Commission exhibit X o. 4-B sent to pros-
pectin purchase.rs recites "Your precious Capra ring" and respond-
ents : Capra, Gem guarantee states "Treat your Capra Gem like a
diamond.

In F e.deral T,'acle OOlnmlssion v. Real Procl1tcts Oorporation , et al.
(193,) 90 F. 2d 617 , the court held:

The exist.ence of a pUb1ic interest here may rest either on the deception
suffered by tbe pUblic '" * .. or the prejudice occasioned to compNitors " .. "'
On either grOllld the public is entitled to be protected against unfair practices
and its interest in such protection is specific and substantial. .. " '* j\ or h,; jt
necessary that the product misrepresent.ed be inferior or harmful to the pub.

lie. The uecepti,e misrepresentation suffces. 

.. '" '"

The principle '" '" .. that potential competitors are equally to be prot.ected
with actual competitors, is an integral part of the law of unfair competition.

In C. II oward nwd Pen Co. v. Federal Trade Commission (1952)
1!J7 F. :?cl273 , the court , citing Federal Trade Oommission Y. Algoma
L/!nou. 00. , et 01. (1934) 291 17 S. 67, stated:
The C0l1,smp.er is prejudiced if upon giving an order for one thing, he is

snpplied 'lith somet.hing else. '" ,. '" In such matters , the public is entitled to
get wllnt it chooses, though the choice may be dictated by caprice or by
fa:-hion or f!E'l'haps by ignorance.

'YiLh regard to the defense of a secondary publlc meaning attached to
the eha11enged term alleged to be misused , the court further stated:

.A high degree of proof \vas essential in establishing the defense of secondary
meaning before the Commission. The 'Very wording of petitioner s answer
l'l' cog1l1zPS that, in the \yords of .rl'. Justice Cardozo , it had to show that

.." 

,. by common accept.ation the uescription, once misused, has acquired a
secondary meani1Jg as firmly anchored as the first one." * '" * It could not pre-
yail if its nidence was of a quality "* '" .. short of establishing two meanings
1\' itb eqnal titles to legit.imacy by force of common acceptation,

" .. '" .; 

think thut petitioner failed to establish the fact of secondary meaning under
those gOH'rning principles.
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Following- a. complete review and consideratIOn of the entire rec-
ord , it is unequivocally c1ear that the substrmtial weight of the pro-
bative acceptable testimony and ("i"ide-nee of record in this proceed-
ing establishe:: that prtm' to the ad,- ent 01 the ynthE't1c production by
man of certain natural stones , the purchasing public of necessity could
only h Lve understood and accepted prccious and semi- prE', cious stones

s ueing nothing other than natural stones. A substantiaJ part of
this pub1ic also "ould understand and have accepted the word "gem

as being descriptive only of a precious or semi-precious natural stone

,lmlmany '\vollld ha.n understood and accepted the term "gem , when

u;,ed as dc criptiYe of any named natural stone , to mean a specimen
of such stone of rarity or of particular or substantial value.

Capra Gems are, not precious or semi-precious nat.ural stones and
could not qualify as ::gems ': under a requirement that they be natural

. stones of rarity and of particular or substantial value , or under a
lesser requirement for such qualification that they must only 
precious or semi-precious natural stones. The record herein does not

Lblish a secondary meaning for the term "gem" to include the

purchasing public s ge,neral understanding and acceptance of a " SY11-

tlletic ': stone as able of being or being a gem nor does the record

estahlish a sccoJlcbry meaning for the term '; synthetic" to include the
plll'chasing pub lids general understanding' and acceptance of a "8yn-
thetic ' stone as able of being, or being a precious or semi-precious
stone.

The record herein rioes establish , however , t1mt Capra Gems are not
blue-white in color and do not emit a blue-white light, which is a
grade of quality aseribecl to a natural precious stone , the diamond.
Further, Capra Gems are not iJ, on the :Mohs hardness scale as re-
spondents represent. in cornparing their stones to the rating of 10 on

the Iohs scale accorded to the diamond , and Capra Gems do not, as
respondents claim, equal or surpass the brilliance of a diamond upon
comparison. Capra Gems are not stones of raTity or of particular or
snbstantial value , and , ,\yhile imitative of and simulating the appear-
ance of a diamond , are not , as ilnplied by respondents , a somewhat
comparable synthetic counterpart stone createcl by a scientific tech-
nique of heat having values approaching those known and accepted

' tho purchasing public for the natural precious stone , the diamond.
Hespondents trading as Capra Gem Company are not engaged in the
business 01 elling- nnd c1i tributing genuine gems or genuine precious

01' semi- precious stones as such are comnlOnly known to and accepted
' the purchasing public. The purchasing public ha.s a preference
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for the genuine over and aboyc the imitation or simulation thereof as
having a greater pres6ge and value.

In short and in final summary, it is round that the purchasing pub.
lie has a preference for the genuine and unless adequately informed
doe,s not expect to obtain an imitation or ersatz substitute in exchange
for its money. Further, and as to rcspondents ' claim of discontinuance
of certain representations made in the sale of their products, such
claim in the fulllight of the cOlnplete context of respondents ' nc1ver.
ti::ing and sales promotion plan as hereinbefore shown , does not war.
rant the non-issuance of an order to cease and desist herein looking

to rUlc1 insuring an adequate gua.rantee or the!' future non-use. 
re,garc1s respondents' protestation or business hardship if certain
named mail-order seller competitors allegedly using like or similar
ad vertising and sales tactics are not simultaneously also subjected to
n order to cease and desist, such a pre- judgement of said seller com-

petitors is not herein available and further is regarded as being with-
ont legal merit , in pal'ticu1nr \vith referenee to respondents ' retail

jewelry store eompetitors not herein sllown to be engaged in the use
or such Inisrcpresentaiions in the sale of like, similar or alternative
competitive products. See Olinton TV ateh Company v. Federal Trade
Commi88ion (lD61) 2D1 F. 2c1 838 , and the cases therein cited.

13. In the conduct of their business and at an times me-ntioned

he.rein , respondents have been in subsia,ntial competition , in commerce
,yith corporations, firms , and individuals engaged in the retail snJe to
the public of diamonds , imitation and synthetic stones , both unset and
set. in ring mountings.

14. The use by respondents or the aforesaid fa.1se , misleading- a nel

deceptive statements , representations and act.s and practices as here-
inbefore found and set forth in paragraphs 1 through 13 8UJJi((. has
had , and now has, the capacity and tendency to mislead members of
the purchasing public into the erroneous and mistnken belief that sai(l
statements and representations were and arc true and into thc pnr-

chase of substantial quantities of rcsponde.nts synthetic stones , both
11nset and set jn ring mountings , by reason of said erroneous be1ief.

COXCLCSlOXS

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

2. The complaint herein statrs a cause of action , fllcl this proceed-
ing is in the public interest.

3. The aforesaid acts anclpradices of respondents , fiE: hereinbefore
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found and set forth in Paragraphs One through Fourteen of th0
Findings of Fact, were , and are , all to the prejudice and injury of the
public a.lld of respondents ' competitors and constituted , and nm', con-
stitute , unfair methods of competition in COl1JIlcrce and uni'air and
deceptive acts and practices ill commerce in violation of Section;) of
the Feclcntl Trade Commission Act.

onDEr: .3

It -i ordered That Harry E. Strauss and Frank E. Luckenbach

iuclividna.l1y and as partners trading as Capra Gem Company, or any
other name or names, and respondents ' agents , representatives , and
employees , directly or through any corporate or other device, in con-
nection \"\ith the offering for sale, sale and distribution of synthetic
stones now designated as Cap a Gems , or an;y imitation stone, in com-
merco as "commerce :' is defined in the Fedcral Trade Commission Act
do fortlllvith cease and desist from:

1. Using the \vorc.1 " authentic:: to describe the aforesa.id prod-
uct or representing in any otl1Cr manner that said s;ynthetic stones
are natural stonos.

2.. H,epresenting directly or by implication that such stones arc

4 on the lohs hardness scale or misrepresenting in any manner
the hardness of said stones.

J. Representing directly or by implication that snch stones are
equal to or surplL'Js the brilliance of diamonds or misrepresenting
ill ilny manner the quality of said stones with regard to brilliance.

4. Representing directly or by implication, pictorially or other-
ise , that such stones are blue white or emit a blue ,,,hite color

or misrepresenting in lllY manner the color of said stones.
3. -Csing the word gern:: as a, part of their trade name" corpo-

rate name , trade-mark 01' in any other manner imp1ying that they
arc engll,gcd ill the sale ancl distribution /of lwccious or semi-
precious stones.

G. 1jsing the word ' gem :: as clescripLiye of such ston8S j using
tho name of any predon.'J or semi-precious stone in such contest
as to impJy said stones arc )n any way a counterpart of the named
:otol1e; or using the n:lme of any precious or semi-precious stone
as descriptive of such stones unless such \Yord or name js i111ne-

c1iately preceded \1;ith equa1 conspicuity by the word " imitation

3 In accord with the dictat!; of !to1' be)' Hats , Inc., et aL '". Ferlm"al Trade Commission

1;, , 1st Circuit , decided December :n , 196
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By II1GGIXBOTH. C()m.m ssionei'
This cnse is before llS on exceptions to an initial decision by a, hear-

ing examiner that the respondents haTe vio1fd;ec1 5 (a) of the Federal
Trade Conllnissiol1 Act, as amended , 15 u. C. 9 45 (a), in making
certain representations in connection with the sale of their synthetic

stones designated as " Caprft Ge1ls. : The principal issue raised before

us was the proper scope of the cease and desist order , specifically pant-
graph ;"j thereof

, ,,-

hich required the respondents to cease and desist
from their use of the word ;'gem , i1 part of their trade name. The
H:sponc1cnts : counsel made a munber of concessions at oral argument
beforo ns l and in the light thereof submitted a proposed order, under
l1u1e 3.2:2 (b) , 10 CFIL S 3.22(b), lwovic1ing for all of the relief against
the respondent ,, hich the public interest cal1s for IVe have deter-
mined to jssue our own order, which constHutes a modified version of
the order proposed by the n spond('nt 2 , in lieu of the order recom.

1 '1'he responder:ts opcned oral argument as follows:
r.fR. S'CLLIVA : Tbis is before the Commission on a petition to rc,,Jew the init!nl (1ed-

sion of Hearing Examiner EJdon Shrup which , in general , forbids the Capri Gem Com-
pany from usIng the term "gem" in connection with either Its corporate name or the
product In which it deals, This appeal presents really only one qnestion , and that is
whether the respondent may use the word "gem

. .. .. ..

CO:\DfISSIONER ELMAN': Does that mean that you are not objecting to the orl1er
insofar as it does not invoJve the use of the word "gem " 7

:\IR. S17"LIVAN: That Is correct, sIr. We could not at tbIs stage of the game.

.. ..

COMMISSIOKER 1\ACIr'Tl'RE: Would you have any objection to the order at all 1n
connection with the 1J8e of tlJc worD. "gem" If 1t required ;)"ou to use the wonls
8ynthetlc" or "man-made gem

::IR. SULLIYAX: I don t bellcve that we would have an as serious object!on to "man-
made gem " as we ,\yonhl to the complete exci8ion of this , ilJJU particulnrl3' whether or not
to the corporate name, which is a terrible thJng for a company, whicb has been in
busine8s for ten years, to be deprived of.
,"Ve have no objection to an order which requires a disclosure of the fact that this prod-

uct is not.. '" .. natural. That Is quite clear, and to that we could not object and
do not object. We are rather proud of that, We claim it to be a miracle of modern
science, a man-made gem,

COMMISSIOKER ELM AX : .. .. . use the 'Word "gem" so long as 1t W!lS clearly dia.
closed that It was Dot a natural stone,
MR, SULLH'AN: That is correct,
COMMISSIONER EUIAN; You would have no objection to that?
::rR. SULLIVAr,' : No sIr.
CO!I::IISSIONER AXDEHSOI' : You arc oppo!'ed to e cision of the word "gem" but arenot opposed to qualification of the word "gem" so that 1t would say, as the se'leralCommissioners have indicated , a "8yntl1et1c , or a "man-made . not a natural?
MR. ST:LLH'AX: Yes, sir. We have no objection whatever to an order that would be

n:fted to eompel 1. : to (l1scl08e the fact that this Is not a natural stone, There Is no
obJection to that, 1'ever bas been.

2 The fir t f?ur paragrap?s of the order are the same as those In the initial decision
and no obJectJOn to tbem IS made. Vle have deleted parngraph 5 , as prop08ed by theresponr1ent, and m ed pa r!lPh 6 (1)OW l llragraph 5) to permit other wOr

ds 01'qualification than ImItation , 1D conformity wIth the app1icable trade practice ruJes.
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mended by the hearing examiner. '"Ve therefore vacate that. order and
the accompanying findings and initial decision. In lieu thereof we
substit.ute our Q1vn findings of fa,ct and conclusions of h\\- as follows:

1. llarry E. Strauss and Frank E. Luckenbach , as inc1iyic1uals and
partners trading as Ca,pra Gem Company, are nQ1V and for some time
have been engaged in the advertising, offering for sale , sale alJd dis-
tribution of synthetic stones to the public , in commerce.

2. In their advertising, the respondents have described their syn-
thetic stones as "aut.hentic " a tel'nl which to most members of the
public carries the connot.ation t.hat said synthetic stones are natural
stones. The respondents have represented directly or by implication
that such stones are 7 4, or harder on the J\lohs harclnes scale , \"hich
in fact they are not, and have otherwise misrepresentcd the hardness
or said stones. The respondents have represented that their stones are
('qual to or surpass diamonds in brilliance , which in fact is untrue , and
have otherwise misrepresented the quality of their stones with regard
to thcir brilliance. The respondents have also falsely represented that
their stones are blue-white or emit a blue-white color.

3. Hespondents have used the word "gem" as deseriptiY8 of their

product without clearJy disclosing, a.t the same time , that their stones
aro not na.tural stones or natural gems , thereby implying that their
stones are a counterpart of natural, precious or se.mi-precious gems
or stones.

4. The acts and pntCtices described in paragraphs 2-3 have tended
to divert trade to the respondents from more scrupulous competitors
who refrained from the use of such misrepresentations in the sale of
t.heir goods.

3. The aforesaid practices constitute unfair methods of competi-
tion in commerce. and unfair and deceptive acts and practices in com-
merce. The public interest required that an order be entered pro-
hibiting their continuance.

In the course of the hearings , the examiner excluded from eyidence
excerpts from various books and magazine articles which referred to
ynthetic stones as ': gems." He also prevented respondents ' counsel

from (;ross- cxH,mining tl1c Commission s expert ,vitnesses on the basis

of ::uch matel'inJ. In both cnses the examiner rested t.he exclusion on
t.he hearsay rule. Evcn on the examiner s erroneous premise that the
henrsay n;1e npplies to administrative proceedings , see John lJene lCi

Sons , Inc.. v. Fedcral Trade 001n77u:ssion 299 Fed. 468 , 471 (2d Cir.
1924); 2 Davis , Administmtive Law , eh. 14 (1958), these evidentiary
rulings constituted error , since the respondents : evidence was material
nnd competent , even uncleI' the hearsay rule. The examiner fai1ed to
c1istingnish between (1) third-party statements olIered in e\~idenee to
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prO\ e the truth of what they state and (2) third-party statements
ofterec1 ill evidence as verbal acts , ,,,here what is significant is wl1ethe.r

they ,vere in fact made, not their " truthfulness " \vhich is hardly ma,-

tcrial in the vCl'bal-act context. See generally Labor BO(hnl v. G. lV.

Thomas Co. 20G F. 2d 857 (9th Cil' 1053); Paddock v. United States
79 F. 2c1 S7J , S74 (9th Cir. 19:3;)) ; Bausch ill achhw Tool Co. v. AZwni-

mon Co. of America 79 F. 2el '217 , '220 , '224 ('2d Cir. 1035) ; IcCormick
Evidence '2G (1054).

,Ve have therefore considered the rejected evidence, and as indicated
ill Finding 3 \"\e conclude that it is not illhere,ntly decepiive to style
the respondents products "gems " but whethEn' the public is deceived

de.pends on the entire context ill which the term is used. The term
is innocuous when accompanied by suffcient language of explanation
that tho product is Ll synthetic, man-ma.de gem; it is deceptive when
unqualiflCd by some \yorcl or phrase I"hich clearly discloses the fact
that the product is not a natural gem. ,Ve therefore adopt the re-
spondents : order as fully protective of the public interest, rephrasing

, hOlyeyer , as previously noted , to make it conform to the langua.ge
of the trade practice rules. This order requires the respondents tG

llse the ,vord "gems only in a manner consistent with our trade prac-
tice rules for the industry. ltuJes :,7 (b), 30 (b), Federal Trade Com-
mission Trade Practice Ilules for the Jewelry Industry, 16 C.

:2:1. 3T (b), S 23.39 (b). That is : I,henever respondents refer to their
products as "gems " they mllst pJace in conjunction thereto notice that
the stones are synt.hetic. Such notice Ivill protect t.he public and the
respondents : competitors from deception a.nd at the same time permit
tho respondents La market their goods in what they consider an ef-

fective merchandising manner. The latter, of course, must be sub-
ordinated to the former in cases of conflict, but none exists here. 'Ve
see no need to damage whatever good will has accrued t.hrough re-
sponc1ents flchertising tcchniques to its trade na11e and find no neces-
sity to excise gel1s:: from n.:spondents : name.

The examiner s recommended order is vacated; a modified orderI,in issue in lien thereof. 
ComHlissioner -- nderson concurred in part and dissented in pa.rt.

By .Axm:r.sox Commis8ionei' concurring in pa1't rmc1 dissenting in
part:

I concur in the result reached by the majority except that I would
not permit respondents to use the word "ge11 : as descriptive of their
product 01' as part of their trade name.
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FINAL ORDER

DECE1\IBER IS , 19G3

This matter having been heard by the Commission on exceptions to

the hearing examiner s initial decision , filed by the respondents, and
on brief's 'and oral argument in support thereof a,nc1 in opposition
thereto; and

The Conlmissioll having rendered its decision ruling on said ex-
ceptions, and having determined that the initial decision should be
aeated for the reasons expressed. ill the accompa,nying opinion, and

the order modified accordingJy:

It is onlend That Harry E. Strauss and Frank E. Luckenbach

individually and as partners trading as Capra Gem Company, or any
othe.r name or names, and respondents ' agents , representatives, and
employees , directly or through any corporat.e or other device , in can.
ncction with the offering for sale , sale and distribution of synthetic
stones now designated as "Capra Gems " or any imitation stone, in
commerce ns '; commerc.e : is defined in the Federal Trade Commission
Act, do rortlndth cease and desist from:

1. rsing tJlf word " anthcnt.ic " to describe the 2.foresaid prod-
uct 01' representing in any other manner that said synthetic stones
are natural stones.

2. Hepresenting directJy or by implication that such stones are
,4, on the 1vl:ohs hardness scale or misrepresenting in any manner

the hardncss of said stones.
3. Representing directly or by implication that such stones are

equal to or surpass the brilliance of dia.monds or misrepresenting
in any manner the quality of said stones ,vith regard to brilliance,

4. Representing directJy or by implication , pictoria11y or other-
wise, tlmt such stones are blue-white or emit a blue-white color
or misrepresenting in any manner the color of saiel stones.

5. Using the word " gem" as descriptive of such stones unless it
is clearly disclosed that such stones are not natural stones or
natural gems; 11sing the name of any precious or semi-precious
stone in such context as to imply said stones are in anyway a
counterpart. of the named stones; or using the name of any preci-
ous or semi-precious stone as descriptive of such stones unless

such word or name is immediately preceded with equal conspi-
cuity by the word "synthetic" or "imitation , or by some other
word or phrase of like meaning, so as clearly to disclose the fact
that it is not a natural stone.

Q1S-- 123
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Complaint 63 F.

1 t is jurthel' ol'dered That the respondents , I-Iarry E. Strauss and
Frank E. Luckenbach , individmtlly and as partners trading as Capra
Gem Company, shall within sixty (60) days after service upon them
of this order , file wit.h the Commission a report in writing setting
forth in detail the manner amI form in which they have complied with
tho order to cease and desist.
By the Commission: Commissioner .Anderson concurring in part

and dissenting in part.

Ix THE 1\IATTER OF

W. B. SKOOK MFG. CO. , ET AL.

COXSEKT onDEH, ETC., IN REGARD TO THE ALLEGED nOLATIOX OF THE

FEDER,\L TRADE co::n:rSSlON AC'l'

Docket 0-632. Complaint, Dec. 1968-Decision, Dee, 18, 1963

Consent order requiring Palo Alto , Calif. , manufacturers of silver recovery

units to cease representing falsely in advertising brochures and other pro.
motional material that their "Rotex model X-4" silver recovery unit
would uuder all cUll(J.itions of operation recover 95 percent or more of
the silver released into X-ray or film clearing or fixing solutions.

:IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that the W. B. Snook
Mfg. Co. , Inc. , a corporation, and .Walter B. Snook , individually and
as an oiIcer of said corporation, hereinafter referred to as respond-

ents , have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof 'would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

P ARAGRAPII 1. Respondent ,V. E. Snook Mfg. Co" Inc. , is a cor-
poration organized , existing and doing business under and by virtue
of the laws of the State of California , with its principal offce and
ploC8 of business located at 751 Loma Verde Avenue, in the city of
Palo Alto. Stale of California.

Respondent \Valter B. Snook is an offcer of the corporate respond-
enL He formulotes , directs and controls the acts and practices of the
corporate respondent, including the acts and practices hereinafter

set. forth. His address is the same as that of the corporate respondent.


