
1946 FEDERAL TRADE CO:\L\nSSIO DECISIOXS

Complaiut 63 F.

IN THE IATTER OF

AUSTIN BISGCIT CORPORATIO ET AL.

SEXT OHDER , ETC. , IX REGAHD TO THE ALLEGED VIOLATION OF SEC. 2(a)
OF THE CLAYTOX ACT

Docket "("i30, Amended Complaint , May 1963 DcGision, December 20, 1963

Consent order requiring a corporation in Balitmore engaged in packaging

crackers , cookies, peanut butter sandwiches, salt peanuts, etc., and selling
them , principally through vending machines , in 5 and 10 packages , along

with the corporation whicb aCQuired its assets and business in January
1961, and continued its challenged activities, to cease discriminating in
price in ,iolation of Sec. 2(0.) of the Clayton Act by such practices as
paying rebates based on a schedule of cumulative monthly purchases and,

later, on a single order quantity discount schedule with an additional dis-
count to vending machine purchaser;; favoring their products, as specified.

A:.IENDED AXD S.CPPLE!lI:EXTAL COl\-fPLAINT

The Federal Trade Commission , having reason to believe that the
parties respondent namcd in the caption hereof , and more particularly
designated and describe,d hercinafter , lUlve violated , and that respond-
ent. Fairmount Foods Company is now violating, the provisions of
subsection (0) of Section 2 of the Clayton Act (U. C. Title 15 , Sec.
13), as amended by the Robinson-Patman Act, hereby issues its
amended and supplemental complaint , stating its charges with respect
thereto , as follows:

PARAGRAPH 1. Hesponc1ent Austin Biscuit Corporation , sometimes
hereinafter referred to as Austin , is a corporation organized , existing

and doing business under and by virtue of the laws of the State of
Marylaud, with its principal offce and place of business located at

2D30 ,Yashington Boulevard , Baltimore, Maryland.
PAR. 2. R.esponc1ent Fairmount Foods Company, sometimes here-

inafter referred to as Fairmount , is a corporation organized , exisitng
and doing business under and by virtue of the laws of the State 
Delaware, ,,-ith is principal offce and p1ace of business located at
:1201 Farnam Street , Omaha , X ebraska.

PAR. 3. Austin was incorporated in 1939 as Austin Packing Com.
pan)', and has be,en engaged since t.hat time in the business of pack-
aging, distributing and selling crackers , cookies, peanut butter sand-
'\,iches , salted peanuts and related products. Purchasers of such prod-
ucts from Austin resell such produets principally through vending
mac11ines. Such products haye been packaged to resell at retail for

anc110 per package.
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Austin has operated one plant which is located in the city of Bal-
timore , 1\laryland , n-nd has had access ot warehouse space in the city
or Chicago, Illinois. E'rom these two points Austin has shipped its
products to various purchasers. In the year 1955 , tota.) sales by

Austin wcrc in excess of $3 000 000.
In the year 1950 , the name Austin Packing Company was changed

to Austin Biscuit Corporation , although the operfltioll and location
of the business continued without other cha,nge.
PAR. 4. Fairmont has been engaged, for many years, either di-

rectly or through wholly mvned subsidiaries or both, in the business

of manufacturing, processing, distributing and selling dairy prod-
ucts, including milk , cream and butter and in the business of dis-
tributing 'and selling eggs, poultry and miscellaneous frozen foods.
During the month of June 1960 , Fairmont acquired all the out-

standing capital stock of Austin and thereafter exercised control over

the operations of Austin. During the month of December, 1960 , Fair-
mont directed that Aust.in be dissolved as a corporation, that the
assets of Austin be acquired by Fairmont and that the liabilities of
Austin be assumed by Fairmont. Since January, 1961 , the business
formerly conducted by Austin under the names Austin Packing Com-
pany and Austin Biscuit Corporation has been operated, under the
control of Fairmont, under the name "Austin Biscuit Company, Divi-
sion of Fairmont Foods, n Fa.irmont is the legal 

successor to the busi-

ness Jormerly conducted by Austin and has acquired all right3 , t.itle

and interest in said business.

Since December, 1960, the former president of Austin has been
employed by Fairmont as manager of' Austin Biscuit Company, Divi-
ion of FairJ10nt Foods.

PAR. 5. Said respondents , in the course and conduct of their respec-
tive, busines::es : have been cngaged , and respondent Fairmont is now
engaged , in commcrce , as " commerce :: is defined in the amended Clay-
ton Act. Thy havc sold and distributed their products , and Fairmont
now sens and distributes its products , to purchasers located in States
other than the State of origin of shipment and , either directly or
indirect.ly, have c,llsec1 such products , when sold , to be shipped and
tr,tlsportec1 from the State of origin to purchasers located in other
States, There has been a constant course and flow of trade and com.

merco in such products hetween respondents and purchasers located
in other States , and there is now a constant course and flow of trade
n.nc1 COHllT:erCe bet \H Cn Fairmont and purchasel's located in other
States. Such products have been and are now solc1 for n88 : consmnp-
lion or resale. within the Unjted States.
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PAP. 6, In the course a.nd conduct of its business in Cl'mmerC8

Austin has sold its products , and Fairmont now se,lls t.he products
formerly marketed by Austin , to purchasers some of whom are in
competition with each other, and with cust.omers of eompetitors of
respondents in the PUl'ChflSC , resale 11nd distribution of such products.

PAn. 7. Austin , either directly or indirec.ly since 1055 had been

discriminating in price bet\\-een diflerent purchasers of such products
by seIJing the said products to some purchasers at substanti:llly higher
pric.es than the prices at \\ hieh Austin sold prodncts of like grade and
quality to other pUTchasers some of whom were in competiLion with the
less fayorcd purchasers in the purchase , resale and distribution of such
products.

Since June , 1960 ; FairmonL has been and is now discriminating in
price between different purchasers of products formerly marketed by
Anstin in the same manner and by thesflme means,

PAll. S. As a.n exa.mple of the practices a.lleged hmein , Anstin , on or
about October 15 , 1958 , ina.gnfated a discount schedule which pro-
yicled f()r the rcceipt of rebates by purCh 1Sel'S; such rebates were b11secl

on cumulative monthly pnrchases, That rebate schedule is set forth
below:

Volume of pun:hases:
$200. 00 La $499. 9\:1--- - - - - -- - - - -- 

- - - - - - - - - - - - - - - -- - - - - - - - - - ---

8500. 00 to S909.

-----

81, 000. 00 to $1 9P9. 9fL_----

- - ---- ---

000. OO to 000. 00--

__--- ----------

S3, OOO. OO to $8 999. 99-

--- - -

000, 00 and OVCL___- - - - - - -- - - - - -- - ~ - - - - - 

~ - - -- - - - - - - - - - - ~ - - -

Perrtll1
oj r ba1e

2;'

Said rebate, schechlle was contirilled by Anstin until it:; capitlil stock
was acquired by "Fnirmont and was continlled tbe.eafter by Austin
under tbe cOJJtrol of Fnirmont until n.pproximatel 7 Au ust, 1961.

As a fll-thel' eXflmple of tbe practices alleged herein ) Aust.in , under
the control of Fairmont , during or about August , 1961 , inaugurated a.
schedule of single onler qllantit.y discounts \ybich is llsecl in the sale of
its products. Tha.t discount schedule is set forth below:

Si11g1e order purchase:

800. 00 to H9. 99.
S50. QO to S )9. 99--
S100, 00 to S149, 99.__~_.

150. 00 to .S109. DD--
$200. 00 to 512,19. 90--

-- 

uuu
$250, 00 and ovcr

____,.---- ---- --------

J)iHOUTIt
(pacent)

---- --------,--"---~- -------~-

27:0

3;'

------ ------------~--

An ac1clitioJ1fll discount of 1 %' is grante.d to tbose purchasers \..ho
operate ycnding machines and \\ ho either eontinnously displ \y at

least one Austin brand product in all of such purchaser s vending
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machines or purchase at least two varieties of Austin brand products
in each order.

This single order quantity cliscount schedule inaugurated in or
about August 1961 , hRS been continued since then and to the present

time.
r AR. g, The effect of the discrilninations in priec, as alleged abovc

may be substa,ntially to lessen competit.on or lend to create n monop-
oly in the line of commerce in which the purchasers recehcing Lhe
preferential prices are engaged , or to prcyent, injure or destroy com-
petition between and among the purchasers of such products from
responden ts.

PAR. 10, The discriminations in price, fiS hereinbefore alleged , are
in violation of the proyisions of subsection (a) of Section 2 of the

Clayton Act , as amended.

ORDER ACCEPTI:!,T A GImE)I1 NT CO:NTAI nNG ORDER TO CEASE AND DESIST

This matter having come before the Commission upon the hearing
examiner s certification of the a.greement bet,veen the parties con-
taining a consent order to cease and desist , and it appearing that the
agreement that has been entered into affords an adequate basis for
an a.ppropriate disposition of this proeeeding and should be accepted
and that the Conm1ission itself should initially decide this matter
and forthwith issue its decision and order:

The agreement is hereby accepted , the following jurisdictional find-
ings are made, and the following order is entered:

1. Respondent Austin Biscuit Corporation was a corporation exist-
ing and doing business under and by virtue of the laws of the State
of ;.Iaryland , with its oilce and principal place of business located
at 2030 1Vashington Boulevard , in the cit.y of Baltimore , State of
:Maryland. The corporate name of said respondent was changed from
Austin Packing Compftny prior to the institution of this proceeding.
Respondent Fa,irmont Foods Company is a corporation existing and
doing business under and by virtue of the laws of the State of Dela-
ware , with its offce and principal place of business located "t 3201
Farnam Street, Onmha ebraska. Respondent Fairmont Foods
Company is the corporate successor to respondent Austin Biscuit
Corporation.

. The Federal Trade Commission has jurisdiction over the subject
matter of this proceeding and of the responc1e,nts.

It ,is orde'/ed That responc1ent Anstin Biscuit Corporation for-
merly Austin Packing Company, a corporation and respondent Fair-
mont Foods Company, a corporation and their offeers, represelita-

tin' , agents and employees, directly or through any corporate or
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other device in connection ydth the sale and distribution of crackers

cookies, peanut butter sandT\iches, salted peanuts , and related prod
ucts , in commerce , as " commerc.e" is defined in the Clayton Act , do
forthwith cease and rlesist from:

Discriminating in price by selling such products of Jike grade
and quality to any purcha,ser at prices higher than those granted
to other Durchasers

, '

ydlO in fact compete with the unfavored pur
chaser in the resale a.nd distribution of such products.

It is furthe?' ordered That respondents shall, within sixty (60)
days after service upon t11em of this order, file ,vith the Commission
a report, in ",riting, setting forth in detail the manner and form in
,yhich they have complied with the order to cease and desist.

r" THE MATTER OF

ROYAL CROWN COLA CO.

ORDER , OPIXJQX ETC. , I REGJ.. RD TO THE ALLEGED VIOLATION OF SEC. 2 (d)
OF TIIE CLAYTO ACT

Docket 8295. Complaint , Mar. lDol-Decision , Dec. 23, 1963

Order requiring a manufacturer of beverage concentrates which ,,-ere sold to
independent franchised bottlers for processing into beverages for sale to
retailers , to cease violating Sec. 2 (d) of the Clayton Act by such practices
as paying a retail grocery chain with headquarters in Jacksonvile, Fla.,
the sum of $1 474.30 as compensation for advertising furnished in connec-
tion with the sale of respondent's product, while not making comparable
allO\Yanc('s ayailable to the clwin s competitors.

CO:\IPLAINT

Tho Federal Trltde Commission , hft ving reason to believe that the
party respondent na,mec1 in the caption hereof: and herert.tcr more
particularly designated and described , has violated and is now violat
ing the provisions of subsection (d) of Section 2 of the Clayton Act
as amended by the Hcbinson-Patman Act (D. C. TitJe 15 , Sec. 13),
hereby issnes its complaint : stating its charges with respect thereto
ftS follo1\s:

iHAGlLiPl- 1. Respondent Royal Crown Cola Company * is a cor
poration organized , e:sisring and doing business under and by virtue
of the laws of the State of Georgin , w'ith its offce and principal p1nce
of business loc.atecl at Columbus , Georgia.

. Re8pondent' 8 coned name Is Royal Crown Cola Co.


