
INTERLOCUTORY, VACATING, AND
MISCELLANEOUS ORDERS

TOPPS CHEWIKG GUJH , INC.

Docket 81,63. Order and Opinion, J1dy , 1963

Order dismissing several appeals from hearing examiner s rulings as to subpoenas
as being premature and remanding such appeals to hearing examiner for fur-
ther consideration.

Ol'IXION AND ORDER DISPOSING OF I\foTIOXS

The Commission now has before it the following applications for
permission to file interlocutory appeals from rulings of the hearing
examiner, pursuant to Section 4.18 of the Bules of Practice , and ap-
peals from the hearing examincr s grant or denial of mot.ions to issue

Emit , or quash subpoena, , pursuant to Seetion 4.15 (e) of the Rules:

1. CompJaint counsel's request , filed :If arch 6 , 1963 , for permission to
file an interlocutory appeal from:

(a) The order of the hearing examiner of February 27 , 1963 , grant-
ing leave to respondent to take depositions of chewing gum manufac-
turers , and

(b) The order of the hearing examiner of February 28 , 1963 , deny-
jng complaint counsel's motion for reconsideration of his previous

orders of January 18 , granting leave to respondent to take depositions
of bubble gum ma.nufacturers , and of ovcmber 13, 1962, grantlng
leave to respondent to take depositions of companies using baseball

picture cards.

2. Respondent's appeal , filed :lfareh 8 , 1963, from the examiner

denial of its motion for leave to take depositions of certa.in ,vholesalers
and retai1ers. (This appeal was improperly filed under Section 4.
(e) of the Commission s Rules and win be treated as an application
for permission to file an interlocutory appeal under Section 4. 18.

3. Respondent's appeal, filed "'larch 12, 1963, from the hearing
examiner s order of l\iarcl1 1 , 1963 , limiting certain subpoenas duces
tecwn addressed to bubble gum manufacturers to the production of
documents necessary to refresh the recollection of the deponents and
denying to respondent the fight to inspect SUc11 documents.
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4. Respondent's appeal , fied April 3 , 1963 , from the hearing exam-
iner s order qnashing subpoenas directed to Frank H. Fleer Corpora-
tion.

5. The appeal of Ford Gum and Machine Company, Inc. , filed April
1963 , from theexaminer s order of :!\arch 29 , 1963 , denying Ford'

mot1on to quash a subpoena directed to it.
6. The appeal of Philadelphia Chewing Gum Corporation , filed

April 16 , 1963 , from the hearing examiner s order of April 11 , 1963
denying Philadelphia. s application to limit or qnash a subpoena duces
teO/un directed to it.

T. The appeal of respondent, filed May 9 , 1963 , from the hearing
exarniller s order of April 30, 1963 , granting the motion of Salada
Foods , Inc. , to quash a subpoemL directed to it.

8. Complaint counsel's appeal , filed .Tune 11 , 1963 , from the hearing
eXn1niner s order of .J unc 6 , 1963, granting respondent's motion for
leaye to take depositions of certain wholesalers. (This appeal was im-
properly filed under Section 4.15 (e) of the Commission s Rules and
win be treated as an application for permission to file an interlocutory
appeal under Section 4. 18.

Ce.rta.jn basic considerations arc relcvant to the disposition of all of
these matters. The conduct of adjudicative proceedings is prinHl.rily
the responsibility of the hearing examiners, and , as Sections 4. 15 (e)
and 4. 18 of the Commission s Rules of Practice make clear, an exam.
iner s rulings upon evidentiary or procedural matters arising in the
COllrse of sucll proceedings will not be reviewed or disturbed in the.
absBnce of unusual circumstances. It is therefore thc examiner s duty
to exercise firm direction oyer adjudicative proceedings to insure that
the Commission s p01icy of orderly, expeditious , fUld continuous pro-
ceedings is not. thwarted by either deliberate or inadvertent actions of
t he parties. The need for positi ve control of proceedings inyolving t11e

t.ria1 of complicated issnes of fact. cannot be too strongly emphasized.

It h- not practical to proceed in these cases as in a lnWsllit of ordinar:v com-

rJ1xity and lmlk; thnt is, to let the parties exhaust the cross tire of pleading,
to conduct open-conrt pre-trial hearings . or to let c0l1lsel try the case as tJle
please. The potential range of issues , evideJ1ce and argument is so great , and
the necessities of adversary representation so compellng, that the acti,ities 

coumel '."il result in records of fantastic size and complexity unless tbe trial
judge exercises rigid eontr01 from tbe time tbe COl1lJlaint is fied. (Report of
the Judicial Conference of the Vnitcd States on Procedure in Anti-Trust and
OtlWl' Protracted Cases, Sept. 26 , J951 , )1. 7.

This admonition is repeated in the recent Handbook of Recommended
Procedures lor the Trial of Protractecl Cases 1061 , 25 FlU) ; :S1

383-84 :

The nature of the long or protrncted case is sucl) that strung control mnst be
exercised froDl the tilDe of filing to its disposition. The " remedy is for the trial

780- 01 S--69--
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judge to take the case in band at the outset tudy it, and act as his best judgment
dictates. " Judge Prettyman coined the expression "Iron Hearted ,Judges" in an
address before the New York State Bar Association in 1951. The phrases re
peatedly found in the literature suggesting that the judge " take the case in hand
at the outset

" "

gain control of the case in an early stage, " take "fuB control of
a case from the time of filing," and exercise "rigid control" all suggest that firm-
ness and resolve Care) required of the trial judge in undertaking the pre-trial
of the protracted case. "A judge must be wiling to assume his r01e as the gov-
ernor of a lawsuit. Be can t be just the umpire,

Cf. First Draft of Recommended Procedures for the Trial of Pro-
tracted Cases Before Administrative Tribunals , Committee 011 Infor-
mation and Education of the Judicial Conference of the United St.ates
Jnne 1962

, pp.

l0-11.

The exercise of this responsibility is particularly important in di-
recting and limiting the scope of the deposition procedure afforded by
the Commission s R.ules. Properly used , depositions atTord a valuable
metllOcl for the preparation of the respondent's defense, thereby mak-
ing possible the continuous hearings contemplated by the Commis-
sion s Rules. Cf. L. G. BailouT Company, Dkt. 8435 , Order Directing
Disclosure of Documents , May 10 , 1963 l62 F. G. 1541J. Atthe smne

time, care must be taken that. depositions are not substituted for the-

continuous hearings required by these Rules and that they are not used
as a means to delay the. disposition of the proceeding. Depositions
may be taken only upon a sho ing of good cause. \s w'C recently had

occasion to point out in BalfO'. /;r, 81Ipl'a with regard to a similar re-
quirement under Section 1.163 of the Commission s Rules

, "

It is neither
necessary nor desirable to framc a firm rule of general a.pplication de-
fining with particularity the clements of a sho-.ving of good
cause ,

, * ,

," In general , a determination of good cause for the tak-
ing of depositions requires a showing of the relevance and usefulness
for defensive purposes of the information sought and of the need ior
eliciting it by deposition rather than by testimony at the hearings
together ,vith appropriate consideration of c1a.ims of confidentiality,
basic fairness to the parties, and the paramount need for avoiding
delay.

l\Ioreover, if the dangers of delay, confusion and an unwieldy
record are to be avoided , depositions must be strictly limited to the
questions actually in issuc in the proceeding. This requires a clear
delineation or tI,e issues to be tried 'before depositions are permitted.

Definition of issucs and ('untrol of discovery are closely interrelated and must
be coordinated. '" .. '" (DJiscovery cannot he kept within reasonable bounds un-
ti tllel'C is some understanding of the issues that must mark the bounds of pos-
sible discovery. And those bounds must be set early if confusion is tu be avoided.

The remedy suggested is that each side be required to submit promptly, in ,,,rit-
ing, its tentative statement of the issues. When these statements are discussed
at a pre-trial conference, consideration can be given to limiting discovery, for
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example as to subject matter, geographical area and period of inquiry, Initial
discovery can then proceed within the bounds established. (First Draft of 11ec.

ornmel1ded I l'ocedures for the Trial of p.rotra ted Cases Before Administratiye

'll'itmnals, Report of Committee on Information and Education of the Adminis-
trative Conference of the United States , June 1962, p. 14.

Although the examiner here has required the filing 01' statements
of issues and has entered an order, dated October 15 , 1962, tentatively
identifying the issnes to be tried , the matters now before us indicate fl.
need for further clarifica60n before the scope of depositions call be

determined. This is in part at least due to the narrow view indicated
ill the examiner s order as to his 1'018 in the definition of the issues
in a proceeding of this sort. The examiner s duty under Sections 4.
and 4.13(c) of the Coml1ission s Rulcs of Practice 1S not jimited to

the passive recording of the assertions of the parties regarding" the

issues to be tried. lIe "must not be satisfied to accept counseFs state-
ment of the issues without rurther analysis." Seminar on Procedures
Prior to Trial, 20 FRD 485 491 (1957). In a complicated proceeding

the issues often cannot. be deduced from the pleadings alone nnd the
examiner must take U1 a.cti :e role ill their delinition , oycl'coming the
reluctance of In wyers to be specific lest they thereby forego some

adnmtage "hich might develop in the course of trial" or because or
the lack of complete preparation of their case (Heport of the Judicial
Conference on Procedure in Anti- Tl'n t and Other Protracted Ca.ses
snpm p. 9).

The present case provides fl good eXflmple of the lleed Tor affrma-
tive action by the e.xaminer to provide the clarity "which is lacki11g in
both the pleadings and the parties statements or the issnc. The al-
legations of the compJaint are in tcrms of respondent's practice

the markets for (1) "bubble gum , (2) "picture cards , (3) "bubble
gum packaged and sold in combination ,yith ba ebnll picture ('aJ'l
nd (4) "baseball pict1u'c cards sold separately " The nllc.:" r: r i 811S

themselves , however, are relatively uncomplicated. They cha.llenge as
unfair methods of compet.ition and unfair acts and practices ill com-

merce ' in violation of Section 5 of the. Federal Trade Commission \.ct
respondent s alleged practice of obtaining and cnforcing contracts
with baseball players granting respondent the exclusive right to use
such p1ayeTs pietures, names, and biographies on picture cards. TIle
proposed order served with the complaint would require responc!C'nt

to cease and desist from entering into snch exclusive contracts for
periods in excess of one yea.r.

The trial of such an essentinlly simple case directed primarily to
the legality of certain e.xclusive arral1gemel1ts , clearly should not
TPquire proof of the l'CleVal1ce and appropriateness of four separate

and (li til1ct markets" But , for ,,1lateyer l'pason , complaint C'oun cl has
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Hlade no effort. to l'ec1ucc this proliferation of issnes and the resulting
confusion has been embraeed by respondent as a basis for its demands
for extensive and time-consuming discovery.

The cutt.ing of this knot and the isolation of t.he essential issuE;s must
thus be primarily the responsibility of the examiner , and it is he \dl0
must take the init.iative. According to t11C complaint, l'csponclent:

exclusive arrangements have foreclosed to other companies the op-
portunity to obtain and use baseball picture cards. If , as the complaint
implicitly alleges : such picture cards arc sold both separately and in
conjunction with other products, the lcgaJity of responclenfs prac-

tices can be determined by examining their probable effect upon COl1-

vetition either in the sale of the picture caTcls 
themselves 'Or ill the salo

of the products with which they are distributed. Thus , there are in
this case two potential market issnes: (1) whether basebal1 picture

caTds aTe suffciently distinct from other kinds of picture cards or
similar picture devices to make their foreclosure to others who might
wish to sell t.hem or use them for promotional pnrpose,s competitively

Slgnifica.nt; and (2) whether bubble gum the product with which re-
spondent distributed base,ball picture cards , is suffciently distinct
from other gums, candies or confeetions to make eompetitively ignif-

icant the foreclosure of it promotionn.l device to other bubble gum

manufacturers.
Depending upon what complaint counsel is preparr.d to prove

however, both of these market issues may be avoided. If complaint.
counsel is prepared to prove that baseball picture cards account for
a sufIciBnt share of a11 picture cards or devices so that respondenC:s

exclusive arrangements foreclosed a substantial share of this larger
market , the existence of a narrower market limited to bnseball picture
cards would be irrelevant, and depositions directed to this question
should not. be permit.ted. Similarly, i: compbint cOllnseJ js pl'eparc(l
to prove, as the contrnct provision set out in the complaint indicates
that respondent's exdusive arrangernents foreclosed the use or base-
ball picture cards to all producers of gmns , candies and confections

the existence 'Of a narrower 1 1arket. limited to bubble gum ,yould he
irrelevant , and depositions directed to this question should not be
permitted.

The first step in narrowing the issues is to requiTe complaint counsel
to state what he intends to prove, and consequently what markets he
intends to rely upon. Since tIle scope of the depositions which l1:lY be

taken in this proceeding will of necessity depend upon the further
delineation of the issues , the Rppeals from the examiner s rulings as to

such depositions, which are now before the Commission , are clearly not

ripe for determination at the present time. Accordingly,
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It i8 orde?'ed That the applications for permission to file interloen-
tory ttppeals and the appeals from the examiner s rulings as to sub-

poenas, as set forth above , be, and they hereby are , dismissed as pre-
mature , and the questions as to the taking of depositions in this
proceeding which are raised in such appea.1s be, and they hereby are
l'emnnc1ed to the hearing examiner for furt.her consideration in the
light of this opinion and order.

BECTOK , DICKESON & C01IPA

Docket 8493. Order, J1(ly 9, 1963

Order denying respondent' s request for a conference for a settlement of this

proceeding.

ORDER DENYING l\loTION

Respondent, by motion med June 24, 1963 , having joined in the
applications of respondents in cerbdn related matters requesting a
conference for the settlement of this proceeding or alternative relief
and counsel supporting the complaint having filed an answer in oppo-
sition thereto; and

The C0l11nission 11Hving previously considered such a request in
lVIIde LaboTatOl'ie8 , Inc. Docket. No. 8500 , and havjng issned the
attached order denying said request; and

T1Je Commission being of the opinion that the grounds stated in its
order in Doeket o. 8500 (62 F. C. 1538J for denial of that re-
spolldent:s request are applicable in substanc.e to the request herein
and that therefore this motion must likewise be deniecl:

It is ordeJ'cl That respondent's motion of June 24 , 1963 , be, and
it herel))! is , denied.

Commissioner Ehnan cOlle-uning.

IAG1IAFLO COMPANY , I , ET AL.

DOCh et 8- '22. Order

, ,

July 1.2 , 1963

IntE'l'loC'ntOlY oreIer ruling on request for permission to file interlocutory appeal
and defining the manner in \vhicl1 the case should he processed nncler the
order of remand.

OnDER H.ruxG oX HEQFEST FOH PEIDflSSICX To FILE I TEnLocT. TORY

ArPEAL

This llatter having come before the COlmnissioll npon the request of
counsel supporting the c.ompbint to file an inte.r1oclltory ;1ppe;11 from

certa-il1 rulings of the llearing examiner as set fort.h in an Order of


