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C. II lWBINSON COMPANY AND XASH- FINCH cOMP_\NY

Docket 4589. Order G?ld JfemoranrZuii VO'':. 4, 1DG3

Order llenying respondent' s request to c1i::miss jnn stigatjonal bearin?" into

alleged violation of an earlier order , but grantillg a motion for a clarifiC':ltion
of the order.

lYIElIOHANDUlI IK DrSPOSlTIOX OP PETlTIOX FOR CL.\RTFICATION OF ORDER

Nash-Finch Company, by petition filed October 14, 1963 , has
requested the Comrnission to dismiss the inyestigatiollul hearing
initiated by the Commission s order of February 1 , 1963 l62 F.
1486J, on the gronnd that such investigation is not within the Com-
ll1ission s statutory right and authority. In the a.lternative , petitionel'
requests clarification of the order, asserting: t.hat it wishes to determine
the precise nature and scope of the proceeding and the procedure to be
foJ1oTled in the eon duct thereof.

The Commission s order of February 1 , H)G3 , directs that a ;' Pllblic
investigational hearing" be conducted to ascertain the extent to which
C. II. R.obinson Company and ash-Fineh Company may ha\'e yiolated
thc provisions of the order to cease and desist entered against these

parties on January 6 , 1947. It is well settled that the. conduct of sHch
n proceeding is within t11e aut1101'ity of the Commission l and peti-
tioneT s request for dismissal of the investigation is l1ereby denied.

,Ve next consider the alternative request for clarification of the
order. This order is in virtnally the same language as that uEed in
the Commission s order directing a formal investigation to determine
compliance with the order to cease and desist in 111 a.hington P'lsh &
Oyster. As a part of its application to the Court for enforcement of
the order to cease and desist in that ease, the Commission filed a report
in which it found , on the basis of its investigation , that the company
had violated the order. The company moved to strike that part. oT the
application pertaining to the investigation , including the filing of the
record thereof in the cnforccment action. The Court , after obserdng
that Congress provided for the Commission to apply to a L-:nited States

Court of Appeals for enforeement :: if such person fails or neglelts to
obey a cease and desist oI'der : pointed out that Congress InnEr : there-

fore, have expected the Commission to first determine the ;;fuct of

1 " We bold that by virtue of tlJe statutes cited tbe CommissiOll bad a lthurity to

conduct the Questioned formal investigatiDll as to violations of tIle cease ann rlesfst nnler
of March 25, 1946. Federal 'I'rrrrllO Commissioll v. Vlu.ohingtrm Pis/! tG Oyster C'" lilC.
271 F.2o 42 (9th Cir. :lB(9).
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violation." Noting that the procedme to be followed by the Commis-
sion in detcrmining the fact of violation is not spelled out. in the
Clayton Aet, the Court declared that any reasonable and fair
method or procedure not forbidden by statnte would be appro-

priate. The Court then ruled that in the Commission s investigational
hearing there ha.d been comp1iance with all requirements of statute and

rule concerning procedure in that the company had full opportlmity to
cross-examine all witnesses and examine all documents and had full
opportunity to contest the issue of violation of the order by introducing
evidence. Additionally, the Court held that this record constituted

plca.dings, evidence, and proceedings before the agcllc:(: ,yithin the
meaning of Section 2112 (b) of Title 28 , United States Code " and that
it '\\'a8 properly filed as a part of the enforcement action.

The order heroin directs that the parties under investigfttion be
accorded an of the rights and privileges provided in the Commission
R.ules of Practice gove.rning hearings in adjudicative proceedings 4

which may be a.ppropriate in a formal investigation. This, of course
includes the l-ights referred to by the Court ill Washington Fi8h 

Oyste1' as wen as others , one of which is the Tight of interlocutory
appeal. Thus , if one of the parties is of the view that a particular
ruling by the examiner is not in accordance with the COlnmi jon
direction or is otherwise i1npl'oper , t11c rules prescribe the procedure for
obtaining a review of such ruling,

Since the issuance of its order herein on Fe.bruary 1 , 1963 , the Com-
mission has made cert.ain revisions in its Rules of Practice. The rules
revised include those specificalJy referred to in the order, and for the
purpose of rcmmring any question as to which rules now apply to this
proceeding:

It is ordered That the Commission s order issued herein on :Febru-

ary 1 , 1963 , 62 F. C. 1486 , be, and it hereby is , amended by striking
Rule No. 1.34': from line byo on page 1488 thereof and substitut.ing

therefor "Section 1.35," and by striking "Sect.ion 4.13" in line six on
page 1488 thereof and substituting therefor "Section 3.15.

Commissioner ),.fa.clntyre. not concurring.

S" (b) The record to be filed iIl tlJ€ cuurt of appeals in such a proceeding (to review or
enforce aD order of an l'rlmiDistratiye agency) shaD consist of tle order sought to be
revjewed or enforced, the findings or reJJort upou which it is based , :md tbe pJpl'l!iTJgs,

evidence, and IJrOceedjng before the D-gellC,r, IJoan1, cODlIn;ssioIl , or offcer concerned

, '" '" *

/, Rules of Practice, Pl'occclures Ilnd Organization , 27 Fea. Reg". (1962), Part 4, Subpart E.
H.ules of Practice , Procedures and OrgaIlization , 28 Fe(L Reg. (1903).



2220 FEDERAL TRADE COMMISSION DECISIONS

SUN OIL COMP AKY

Docket 6641. Order, Nov. 12, 1963

Order reopening proceedings and remanding to hearing examiner to comp1y
"ith directions of the Court of Appeals.

OrIDER I'EOPEXIXG P1WCEEDING A D R.E L--XDIXG CASE TO HEARIXG
EXA::HNER

The United States Court of Appeals for the Fifth Cirenit having
on October 9 , 1963 (7 S.&D. 191 , 808J, with the consent of the Com-
mission, entered judgment remanding this proceeding to the
Commission ,yjth specific directions, and the Commission having
considered the matter

It i8 ordered That the proceeding be, and it hereby is , reopened.
it is .hWt1leT Qnlel'ed That the mat.ter be , and it hereby is, remanded

to l-Iem'ing Examiner Robert L. Piper for such further proceedings as
arc nec.essary to comply fully with the saiel judgme,nt of the Court. of

c\ppeals.
It is .further oJ'deTed That the J-Iearing Examiner, upon c.ompletion

of the hearings contemplated by the Court's said judgment, shall fie
"lth the Commission a revised initial decision bnsed upon the addi-
tional evidence adduced.

OXWALL TOOL CO 1:PAXY , LTD. , ET AL.

Docket 7-491. 0)' (161, Nov. , 1963

Order granting respondent's request for a stay of the effective date of the
order to preserve right of appeal.

ORDER STAYING EFFECTln: DATE OF FrxAL ORDER

This matter has come before the Commission on respondents ' mo-
tion filed November 1 1963 , for a clarification of the fmal order issued
September 9 , 1963 (I'. 566 hereinJ and a requeBt for an extension of
time with-in which to file their report of compliance as well as 11 re-
quest for a stay of the effective date of the order to preserve their
right of appeal to the Court of Appeals pending Commission action
on tJlcir motion. Hespondents further request an opportunity to be
heard before the Commission on this motion. The Commission 11a8

determined tl1at under the circumstances the effectlYc elate of the
order should be sta.yed , but that there is no necessity for oral argn-
ment on the issues present.ed by respondents ' motion. Accordingly,

I tis oTdencZ That the effective date of the Commission s final order
, "nd it hemby is stayed , until further order of the Commission.


