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SUN OIL COMP AKY

Docket 6641. Order, Nov. 12, 1963

Order reopening proceedings and remanding to hearing examiner to comp1y
"ith directions of the Court of Appeals.

OrIDER I'EOPEXIXG P1WCEEDING A D R.E L--XDIXG CASE TO HEARIXG
EXA::HNER

The United States Court of Appeals for the Fifth Cirenit having
on October 9 , 1963 (7 S.&D. 191 , 808J, with the consent of the Com-
mission, entered judgment remanding this proceeding to the
Commission ,yjth specific directions, and the Commission having
considered the matter

It i8 ordered That the proceeding be, and it hereby is , reopened.
it is .hWt1leT Qnlel'ed That the mat.ter be , and it hereby is, remanded

to l-Iem'ing Examiner Robert L. Piper for such further proceedings as
arc nec.essary to comply fully with the saiel judgme,nt of the Court. of

c\ppeals.
It is .further oJ'deTed That the J-Iearing Examiner, upon c.ompletion

of the hearings contemplated by the Court's said judgment, shall fie
"lth the Commission a revised initial decision bnsed upon the addi-
tional evidence adduced.

OXWALL TOOL CO 1:PAXY , LTD. , ET AL.

Docket 7-491. 0)' (161, Nov. , 1963

Order granting respondent's request for a stay of the effective date of the
order to preserve right of appeal.

ORDER STAYING EFFECTln: DATE OF FrxAL ORDER

This matter has come before the Commission on respondents ' mo-
tion filed November 1 1963 , for a clarification of the fmal order issued
September 9 , 1963 (I'. 566 hereinJ and a requeBt for an extension of
time with-in which to file their report of compliance as well as 11 re-
quest for a stay of the effective date of the order to preserve their
right of appeal to the Court of Appeals pending Commission action
on tJlcir motion. Hespondents further request an opportunity to be
heard before the Commission on this motion. The Commission 11a8

determined tl1at under the circumstances the effectlYc elate of the
order should be sta.yed , but that there is no necessity for oral argn-
ment on the issues present.ed by respondents ' motion. Accordingly,

I tis oTdencZ That the effective date of the Commission s final order
, "nd it hemby is stayed , until further order of the Commission.
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It isf'urther ordered That rcspolHlents be, and they hereby are, au-
thorized to defer Ji1ing their report of compliance until sixty (60) days
from the effective date of the .final order in this proceeding.

It is fU'l'thB1' O1'dered ThaJ the request of respondents for oral argu-
ment on their a.ppHcation be , a.nd it hereby is , denied.

SHELL OIL Cm1P ANY

Docket 8537. 01' dcr, Nov. , 1963

Interlocutory order denying respondent" s mDtion reque-sting tie Commission to
disqualify itself from reviewing tl1e initial decision on the ground that it
harl prejudged the matter.

OHDER DENY1NG JfOTlO To DISQL"ALIEY C01\DIISSION

Respondent has filed, on October 18, 1963 a motion requesting
the Commission to c1i qua1ify itself from reviewing the initilLl decision
issned by the hearing examiner on October 1, 1963 , and from any
further judicial 01' quasi- judicial participation in this proceeding ot.he.r
than to grant said motion , contending that the Commission had pre-
judged the matter even before the eomp1aint issued , and that, therefore
responde.nt has been deprived of due process of Jaw from the outset
and will be further deprived of due proces of law if the Commission
reviews the hearing examiner s ,initial decision.

In support of its eharge of prejudgment, respondent points to (1)
our opinion ,in the, maUer of A1nwI'ican Oil Company, Dkt. 8183 (June

1962) (60 F. C. 1804J, in ".hieh certain references \Yere made to
respondent's pricing practice, s; (2) the Comrnission s denial, on

February 1 , 1968 of respondenfs motion for an order requiring COUll-

sel supporting the compJa.int to procluce certa,in documents from the
Commission s files 162 F. C. 1488J; (3) the C0111missioll S denial. on
September 6, 1963 , of respondent:s motion to dismiss the proceeding
(p. 2206 hereinJ; (4) the hearing examiner s isslUClce, on October 1
1963, of an initial decision finding respondent in violation of Sec.
2 (a) of the amended Clayton Act (but not of the Federal Trade Com-
mission Act) ; -and (5) 'the fad that the Chairman of this COllnnission
testifying before a Subcommittee of the CommitLee 011 .A..ppl'opriatio113
110use of Representatives , 88th Congress , 1 st Sessioll : on .J anuary :2:2
1963 , in reply to c111estions reg ucl1ng the Commission s proceedings

against va.r10us 011 companies, particllb.rly Sun Oil Co. v. Fedc(al
Tmde Oommission 371 U.S. 505 (1963) (7 S. & D. 621J, stated: " ,Ye
have other cases. ,Ve have had a case decided against the ..-\me.rican
Oil Co. and against Shell Oil Co. and Atlantic , and many others.
They are on the way. (Emphasis added.
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The Chairman s reference to this respondent, and to the Atlantic
Refining Company, and to other unnamed oil companies in the quoted
testimony before the Appropriations SllbcoHllnittee was intended to
and did, merely advise tJ1C Subcommittee of smne of the oil company
matters that were then in the proeess of litigation.

Respondent' s chal1enge to the other actions cited are hut an attack
upon the administrative process itself. The C0Jl1nission s opinion in
American Oil was based upon the facts established by the evidence re-
ceived in that case. That evidence, along with other evidence devel
oped subsequently, gave the Commission " reason to believe" (See. l1 (b)
of the Clayton Act, 15 u.S. c. 21 (b) ; Sec. 5 (b) of the Federal Trade
Commission Act , 15 U. c. 45 (b) ) the respondent , Shel1 Oij Company,
was also violating tlH 1aw, a.nd that a proce,eding against it would be
in the public interest. Such a, preliminary determination does "not
necessa-rily mean t11at the minds of its members (areJ irrevocably
closed on the snbject of the rrespondent'sJ practices " but simply forms
the basis for the initiation of an adjl1dicati\ hearing at which the
respondent is frec to demonstrate, on the record

, "

by testimony, by
cross-examination of witnesses , and by arguments , conditions of the
trade practices under attack ,.,hich (it thinks keepsJ these practices
,,-ithin the range of legaI1y permissible business activities.

:' 

Federal
Trade Oommission 1'. Oement Institute )33 U.S. 683 701 (1948). See
also Oampbell Taggart Associated Bakel.ies , Inc. Dkt. 7938 (Memo-
randum, May 7, 1963 , p. 13) (62 F. C. 1498 , 1506J. Certainly the
Commission is not precluded from bringing a,n action to suppress an
apparent violation of law merely because part of the information that

forms the statutory prerequisite for such an action came to the Com-
mission s attention in the course of one of its own adjudicative pro-
ceedings.
The Commission s denial of the two motions referred to by respond-

ent was in aceordance with well-settled principles of Jaw. The papers
respondent sought to secure from our files were not 'Only lacking in
any materiality or relevance to the issues, but were of the most con-
fidential nature. The effort to secure them was , as the Commission
pointed out in its denial of the motion

, "

an obvious attempt to probe
the mental processes of the Commission, a practice universalJy con-
demned by administrative agencies and the courts. , United Air-
lines, Inc. v. Oivil Aeronautics Board 281 F. 2d 53 , 56 (D.C. Cir.
1960).

Similarly, respondent's motion to dismiss was denied for equally

sound reasons , all of whieh were set forth at considerable length in the
Commission s order of September 6 , 1963 (p. 2206 hereinJ.

The fact that the hea.ring examine.r has issued a.n initif1l decision
l1ncling that respondent has discriminated in price in violation of
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Section 2 (a,) of the amended Clayton Act , but dismissing the complaint
as to the charge that it has aJso engaged in resale price fixing in viola-
tion of Seetion 5 of the Federal Trade Commission Act, in no way
suggests that the Commission has prejudged the matter. In eon-
formity with our prescribed procedures, respondent has filed its no-
tice of appeal to the Commission from the findings, eonclusions, and
order of the hearing examiner. In briefing and arguing the CRse before

respondent will have ample opportunity to demonstrate any al-
leged prejudgment or impropriety in the proceeding. And in the
event the Commission s decision should be adverse to respondent

respondent win then have an absolute, sbtutory right to a review
of the proceeding in the appmpriate United States Court of Appeals.

R.esponc1ent having advanced no reason why the Commission should
regard itself as disqualified from deciding this case, and the Com-
mj:;;.sion itself being n;ware of none:

It IS o1Ylered That respondent's motion be, and it hereby js , denied.
C0l11nissioner Elman not participating.

TOPPS CIIEWIKG GlDI, IKC.

Docket 8468. Order. No'/. 15, 19G5

Order drnying respondent's supplrmental rerlnesr. to appeal hen ring examiner
refusal of permission to take cf'rtain depositions.

OR1)Jm DENYIKG SUPPLEMEXTAL REQUEST Fon ApPEAL

Hespondent has filed on October 31 , 1963 , a supplemental request
to appeal, pursuant to Section 3.17(f) of the Commission s Rules

of Practice, from the hearing examiner s order of October 21 , 1963

denying respondent. permission to take certain depositions. The
Commission has det.ermined that respondent's supplemental request
does not show "that the ruling complained of involves substantial
rights and will materially affect the final decision and that a deter-
mination of its correctness before conclusion of the hearing will better
serve the interests of justice , as required by Seetion 3.17(f).

\s pointed out in our earlier Opinion and Order Disposing of
Motions in this proceeding (issued July 2 1963) (p. 2196 hereinJ, the

conduct oi adjudicative proceedings is primarily the responsibility
of the hearing examiners, and , as Sections 4.1 5 (e) and 4.18 (now
Sections 3.17 (f) and 3.20J of the Commission s Rules of Practiee

make cleaT, an examiner s rulings upon evidentiary or procedural

matters arising ill the course of sueh proc.eeclings will not he re-
viei\ ed or disturbed in the absence of nnusual circumstances," The
shcHring required for the entertainment by the Commission of an


