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Section 2 (a,) of the amended Clayton Act , but dismissing the complaint
as to the charge that it has aJso engaged in resale price fixing in viola-
tion of Seetion 5 of the Federal Trade Commission Act, in no way
suggests that the Commission has prejudged the matter. In eon-
formity with our prescribed procedures, respondent has filed its no-
tice of appeal to the Commission from the findings, eonclusions, and
order of the hearing examiner. In briefing and arguing the CRse before

respondent will have ample opportunity to demonstrate any al-
leged prejudgment or impropriety in the proceeding. And in the
event the Commission s decision should be adverse to respondent

respondent win then have an absolute, sbtutory right to a review
of the proceeding in the appmpriate United States Court of Appeals.

R.esponc1ent having advanced no reason why the Commission should
regard itself as disqualified from deciding this case, and the Com-
mj:;;.sion itself being n;ware of none:

It IS o1Ylered That respondent's motion be, and it hereby js , denied.
C0l11nissioner Elman not participating.

TOPPS CIIEWIKG GlDI, IKC.

Docket 8468. Order. No'/. 15, 19G5

Order drnying respondent's supplrmental rerlnesr. to appeal hen ring examiner
refusal of permission to take cf'rtain depositions.

OR1)Jm DENYIKG SUPPLEMEXTAL REQUEST Fon ApPEAL

Hespondent has filed on October 31 , 1963 , a supplemental request
to appeal, pursuant to Section 3.17(f) of the Commission s Rules

of Practice, from the hearing examiner s order of October 21 , 1963

denying respondent. permission to take certain depositions. The
Commission has det.ermined that respondent's supplemental request
does not show "that the ruling complained of involves substantial
rights and will materially affect the final decision and that a deter-
mination of its correctness before conclusion of the hearing will better
serve the interests of justice , as required by Seetion 3.17(f).

\s pointed out in our earlier Opinion and Order Disposing of
Motions in this proceeding (issued July 2 1963) (p. 2196 hereinJ, the

conduct oi adjudicative proceedings is primarily the responsibility
of the hearing examiners, and , as Sections 4.1 5 (e) and 4.18 (now
Sections 3.17 (f) and 3.20J of the Commission s Rules of Practiee

make cleaT, an examiner s rulings upon evidentiary or procedural

matters arising ill the course of sueh proc.eeclings will not he re-
viei\ ed or disturbed in the absence of nnusual circumstances," The
shcHring required for the entertainment by the Commission of an
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interlocutory appeal is analogotls to t.hat nppJied to appeals from
the interlocutory orders of district c.ourts in j uc1ieial proee,edings
purSlUtlt to 28 u. C. S 1292(b), i. , that the order appealed from
involves a control1ing question of law as to which there is sl1bst.nl1tinl

ground for difference of opinion awl. that an immediate appeal
:from the order may materiaJ1y advance the ultimate termination of
the litigation.

The need for affording wide discretion to hearing examiners in the
conduct of adjudicative proceedings is particularly clear with respect
to the handling of pretrial procedures, including requests for depo-

sjt,ions. The proper disposition of sllch requests cannot be deter-
mined by referenc.e to abstract legal principles or "controlling ques-
tion(sJ of jaw , but depends upon an intimate knowlec1g'e of the facts

of the, proceeding, and a careful balancing of the needs of the parties
together with the public. intercst in the fair and expeditious disposi-

tion of the proceedings. For the Commission to entertain interlocu-
tory appeals from every such pretrial ruling of the exmniner would , in
effect , require the Commission to take over the entire conduct of the
proceeding and would result in delaying the proceeding to the same
extent as if the appeal had been deliberately taken for that purpose.

The only reason urged by respondent in support of its request that
the Commission entertain its nppe:al is that the denial of the. de-posi-
tions ' wIdeh it has requested ,youlc1 be reversible error. This is obvi"
ol1sly insuffcient; any procedural l'uhng may ultimately constitute
reversible error if it is later determined to be incorrect and if it has
resulted in substantial prejudice. The test for interlocutory revie\y
under R.ule 3. 17 (f) 15 not whether the examiner s ruling could result in
reversible error but "hether the question presented is of the type
which should be considered by the Commission in interlocutory, piece-
meal appeals prior to the termination of the proceeding before rhe

cxaml1er.
:\1:o1'eover , under the Commission s Rules of Practice , respondent

neecl not request an interlocutory appcftl in order to preserve its right

to show that it has been prejuc1iced by the examiner s ruling ,,-hen
and if this proceeding should come before t.he Commission npon appeal
from the initial decision of the hearing examiner. At snch time
,,,hen the entire proceeding is before the Comrnission , the Commission
wiJJ be able to determine whet)wr Hny prejudice to respondent has
resulted from the examiner s conduct of the proceeding and to take
such action as may be necessary and appropriate to remedy any
prejudice found to exist. \.ceorc1ingly,

It is O?ylered That respondent's supplemental request to appeal be
and it hereby i8 , denied.
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FUHR'S IKC.

Docket 8581. Order (11d Opinion , Nov. , 1963

Interlocutory order setting forth guiding principles for hearing examiner as
to procec1ure in dealing with respondent's requests for pr(Jcluction of docu-
ments in possession of complaint. counsel concerning affairs of competitors.

Ol'lXIOK ACCO IP"\NYING ORDER

Ih- THE CC))UUSSlON:

In Grand Union Co. FTC Docket 8468 (Order of February 11
J%3) (62 F. C. HDJj, followed in Columbia Broadcasting System
Ine.. C. Docket 8,;12 (Order of February 26 , 1D63) (62 F.
151,SJ the. Commission ollt.lined certain conditions and safeguards gov-
erning the production of documents in the possession of complaint
cOllnsel sought. by re pondenL in aid of prepaxing its defense, in circum-
stances where the Commission found that there was a subst.antial

danger of unnecessary or improper (lisc.osure of information, con-

tainecl in sue h documents, concerning the operations and affairs of re-
sponclent s competitors. l1esponc1ent in the instant matter, in its
reqnest. for permission to file nn interlocutory appeal : raises subst.antial
ql1estloES as to the proper application of the procedure est.ablished by
the ('Ulllll;.3sicll S order in i'nd C'Jihm, Co. ; 8UjJia. IIowever, rather
th,lJ ente.'taill an appea.l at. this time , the Commission deems it appro-
pl'i lle t.o return the mat.er the hearing examiner for reconsideration
in the light. of the following principles , which should guide examiners
in c1ea1ing IVith the kind of problem presented here.

FiTst. The procedure established in Grand Union is not to be in-

flexibly or invariably followed in all cases in which a respondent seeks
production of documents containing information concerning the opel'.
fJ.tions or affairs of competitors. \Vhether the procedure used in Grand
linion as opposed to unconditional production , is necessary or ap-
propriate depends on the circumstances of the particular case. The
chmger of improper or unnecessary disclosure must be balanced against
the respondent's interest in the practieal and expeditious preparation
of it.s defense. Other relevant int.erests must also be taken into ac-
count, such as the pllb1ic intcrest in preventing undue delay or confu-
sion in the conduct of Commission proceedings. The number and kind
of documents involved may have a bearing on the applieability of
the. G1'a.nd Union procedure. Furthermore , the circumstances of a
partieular ease may require appropriate modification of the procedure.

Second. The question whether and to what extent the procedure es-
tablished in GTand Union shall be followed in a partieular case is a

matter within the sound discretion of the hearing examiner. This is


