
INTERLOCl.TORY ORDERS, ETC. 2201

It i8 orde?'ed That the applications for permission to file interloen-
tory ttppeals and the appeals from the examiner s rulings as to sub-

poenas, as set forth above , be, and they hereby are , dismissed as pre-
mature , and the questions as to the taking of depositions in this
proceeding which are raised in such appea.1s be, and they hereby are
l'emnnc1ed to the hearing examiner for furt.her consideration in the
light of this opinion and order.

BECTOK , DICKESON & C01IPA

Docket 8493. Order, J1(ly 9, 1963

Order denying respondent' s request for a conference for a settlement of this

proceeding.

ORDER DENYING l\loTION

Respondent, by motion med June 24, 1963 , having joined in the
applications of respondents in cerbdn related matters requesting a
conference for the settlement of this proceeding or alternative relief
and counsel supporting the complaint having filed an answer in oppo-
sition thereto; and

The C0l11nission 11Hving previously considered such a request in
lVIIde LaboTatOl'ie8 , Inc. Docket. No. 8500 , and havjng issned the
attached order denying said request; and

T1Je Commission being of the opinion that the grounds stated in its
order in Doeket o. 8500 (62 F. C. 1538J for denial of that re-
spolldent:s request are applicable in substanc.e to the request herein
and that therefore this motion must likewise be deniecl:

It is ordeJ'cl That respondent's motion of June 24 , 1963 , be, and
it herel))! is , denied.

Commissioner Ehnan cOlle-uning.

IAG1IAFLO COMPANY , I , ET AL.

DOCh et 8- '22. Order

, ,

July 1.2 , 1963

IntE'l'loC'ntOlY oreIer ruling on request for permission to file interlocutory appeal
and defining the manner in \vhicl1 the case should he processed nncler the
order of remand.

OnDER H.ruxG oX HEQFEST FOH PEIDflSSICX To FILE I TEnLocT. TORY

ArPEAL

This llatter having come before the COlmnissioll npon the request of
counsel supporting the c.ompbint to file an inte.r1oclltory ;1ppe;11 from

certa-il1 rulings of the llearing examiner as set fort.h in an Order of



2202 FEDERAL TRADE COVDnSSION DECISIONS

Directions After Pre-Hearing Conference, April 30, 1963, issued be'
tlw hearing examiner subsequent to the Commission s rcmancl of

this proceeding; and
It appearing that the purpose of sa.id remand was to determine

whether respondents ' trade name

, "

Lifet.ime Charge " could be qnalifierl
soas to relieve any tendeney to deceive or "whether complete. exci ion of
said name is required , and t.hat the hearing examiner "as directed to
receive sueh additional evidence as may be required fora finding on
the issue of whether or not respondents' product wi1l preserve an

existing charge in a battery to the extent nec.essary to give. ';1 pm'
posefnl and truthful meaning to ,the \yorcl "Lifetime" in said trade
name: and

It further appearing that the. aforesaid Order of Directions of the
hearing examiner would require i'fte1' aria that counsel for each side

should present evidence on the issne of -whet.her or not responde,nt.s
product will preserve an existing charge in 'f hattery and that sitid
evide.nce should be based on formal iicientific tpsts of respondents
product; and

It further ' appearing that counsel supporting the complaint has
aVPITed that tests required by the aforesaid Order of Directions cOlllcl
not be eompleted in less than one year and that counsel for respondents
has stated of record that respondents are not now in a position to
present any test data in support 'Of the cont.ention that their product
"\ill pre,serve an existing charge ,in a battery and has estimated
that respondents will require up to t.hree years to conduct the necessary
tests; and

The Commission having determined that the request of counsel sup-
porting the complaint for permission to fie an interlocutory appeal

from said rulings of the heaTing examiner should be granted and

that, in view of an 'apparent misinterpretation of its order of remand
filing of the interlocntory appeal should be waived and the issues
presented in said request should be eonsidered on the merits; and

The Comm,ission having previously determined that respondents ' use
of the trade name "Lifetime Charge" was deceptive and il1egal , the
burden rests upon respondents t.o show that n remedy short of excision
would suffce to protect the public Hgainst deception; and

The Commission having further determined that the evidence to be
received by the hearing examiner pursuant to the Commission s order
of remand shonld be limited to that preeently available to respondents
to show that the aforesa,id trade name may be qlla1ified to relieve its
capacity to deceive, and to rebuttal evidence, and that in the absence

of n. satisfactory showing by respondents , a,n 'Order requiring com-

plete excision of said trade name should be entered:



INTERLOCUTORY ORDERS, ETC. 2203

It is ordered That the hearing examiner s Order of Directions After
Pre-Hearing Conference be, and it hereby is , vacated and set -aside.

It is f!trtheT ordered That the case be remanded to the hearing

examiner for further proceedings in conformity with the views ex

pressed herem.

GEORGE FROST CmfPANY"'

Docket 0-229. Modified Order, July , 1963

Order reopening case and striking' from order the last paragraph and substituting
an order staying the effective date.

ORDER REOPEm::w PROCEEDING AND J\iODIFYXG ORDER To CEASE
AND DESIST

Respondents having requested that the fina1 order to cea,se and desist
outstanding against them be modified by making the eomp1iance pro-

vision thereof inoperative until the Commission has instituted action
to correct certain alleged industry-wide practices; and

The Commission having concluded that a temporary cessation of
respondents ' duty to comply "with the order to cease and desist will not
be incompatible with the pubJic interest and that respondents, by
.requesting reopening, have waived notice and opportunity for hearing
thereon:

It is o1YleTed That this proceeding be, and it hercby is , reopened.
It is f1lrther ordered That the decision and order of the Commission

issued September 11 , 1962 (61 F. C. 517), be, and it hereby is, modified
by striking therefrom the entire last paragraph of the order and snb-
stituting therefor the foJJowing:

It is fwther ordemd That this order shaJJ not become effee.live
until fnrther order of the Commission.

TOPPS CHEWING GUM , INC.

Docket 8463. Order, Augu.st , 1963

ORDER DEXYlNG l\iOTION To DlS:\HSS C01\PL;\IKT

Respondent has filed 011 July 23 , 1963 , a motion reqnesting the Com-
mission to dismiss the complaint in this proceeding as not in the public
interc.:t and to conduct a supplemental .inves6gation to determine
"Whether a c.omplaint against respondent would he ill the public interest.
In snpport of thjs exnaordinary motion , respondent contends that the,

.Tb1t' order was made effective on Sept. 16. 1964.


