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It is ordered That the hearing examiner s Order of Directions After
Pre-Hearing Conference be, and it hereby is , vacated and set -aside.

It is f!trtheT ordered That the case be remanded to the hearing

examiner for further proceedings in conformity with the views ex

pressed herem.

GEORGE FROST CmfPANY"'

Docket 0-229. Modified Order, July , 1963

Order reopening case and striking' from order the last paragraph and substituting
an order staying the effective date.

ORDER REOPEm::w PROCEEDING AND J\iODIFYXG ORDER To CEASE
AND DESIST

Respondents having requested that the fina1 order to cea,se and desist
outstanding against them be modified by making the eomp1iance pro-

vision thereof inoperative until the Commission has instituted action
to correct certain alleged industry-wide practices; and

The Commission having concluded that a temporary cessation of
respondents ' duty to comply "with the order to cease and desist will not
be incompatible with the pubJic interest and that respondents, by
.requesting reopening, have waived notice and opportunity for hearing
thereon:

It is o1YleTed That this proceeding be, and it hercby is , reopened.
It is f1lrther ordered That the decision and order of the Commission

issued September 11 , 1962 (61 F. C. 517), be, and it hereby is, modified
by striking therefrom the entire last paragraph of the order and snb-
stituting therefor the foJJowing:

It is fwther ordemd That this order shaJJ not become effee.live
until fnrther order of the Commission.

TOPPS CHEWING GUM , INC.

Docket 8463. Order, Augu.st , 1963

ORDER DEXYlNG l\iOTION To DlS:\HSS C01\PL;\IKT

Respondent has filed 011 July 23 , 1963 , a motion reqnesting the Com-
mission to dismiss the complaint in this proceeding as not in the public
interc.:t and to conduct a supplemental .inves6gation to determine
"Whether a c.omplaint against respondent would he ill the public interest.
In snpport of thjs exnaordinary motion , respondent contends that the,

.Tb1t' order was made effective on Sept. 16. 1964.



2204 FEDERAL TRADE CQ:vnnSSION DECISIONS

complaint "never contained a proper description of the market.s in
which the violations were alleged" and that "new and changed com-
petitiye activities which haye occulTed since the issuance of the com-
plaint. . . show that the Commission cannot and does not know
whether the complaint is in the public illterest."

Under the statute , Commission proceedings are initiated only "when
found to be in the pnblic interest. It does not fol1ow that, at every
succeeding stage of the proceeding as the issues raised by the complaint
are sharpened by pre- trial procedures and as ehanges in the industry
may take place, the matter of "public interest" should be continually
reexamined by interlocutory applications to the Commission. To
entertain such applications would result ill dragging the proceedings
out jnterminably, and would only defeat the public interest in prompt
disposition of the case. 1\10reover, although the matters urged here
by respondent may be relevant to an ultimate determination as to its
aUegecl violations of law, they clearly have no relevance to any issue
of "public interest" independent of the question of violation , and arc
therefore not properly addressed to the COlnmission while the matter

is beiore the hearing examiner.
It i8 o?"dered That respondent's motion to dismiss the complaint be

and it hereby is , denied.
Commissioner Andcrson not concurring for the reason that he is

in favor of dismissing the complaint.

DUOTONE COMPANY, INC. , ET AL.

Docket 0-87. Order a11a Oph ion, AuO. , 1963

Order granting respondents leave to file briefs and present oral argument on
their motion to reopen and modify a consent order regarding the fordgn
origin of phonograph needles.

Ox REQUEST FOR ORAL AnGU IEXT AXD jHOTIO FOR MODIFICATIOX OF

CONSENT OnDER BY TIlE CO"DIISSION

This matter is before us on the motion and affdavit of respondents
to amend the consent ordeT ill this proceeding filed .J nnc 10 , 1963 , which
is opposed by the answer of complaint counsel filed June 18 , 1963. By
letter of .Tune 19, 19G3 , respondents : connsel requested permission to
appear before the Commission and present all oral nrgllmellt in Sl1p

port of the motion.

Respondent Duotonp Company and the individual respondents
Stephen Kester and Virginia Nester, are primarily engaged in the

"'Respondents ' request for modification of the consent order of Feb. 28, 1962 , 60 F.
453, denied but clarified by order of Feb. 17 , 1964.
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manufacture , importation and distribution of phonograph needlcs
and accessories to wholesalers or distributors for resale to retailers.
The complaint in this matter issued February 28 , 1962 (60 F. C. 453J,
and alleges that respondents engaged in practices violative of Section
5 of the Federal Trade Commission Act, by not disclosing the origin
of their products, misrcpresenting the composition of their phono-

graph needles, engaging ill decept.ive pricing practices and misrepre-
senting the guarantees on their products. On the same date, the Com-
mission accepted !L consent. agreement disposing of the allegations of
the complaint.

The issues raised by respondents' motion relate to the construct'lon
of the first three paragraphs of the order 'which require respondents
to c1iselose the foreign origin of their products to prospective pur-
chasers on the packages of their products 118 wen as in the disphty of
point of sale material used to promote the products in question , and
in any case to refrain from selling in sllch a manner as not to clearly
disclose the place of origill of their products to prospective customers.

In their afJidavit respondents arguc t.hat the Commission s compli-
ance division has improperly construed t.he scope of the order. Duo
tone, interprets the phrase in the, order "any such product:' to mean a
completely finished imported aTticlc sold in the same condition as

imported." Duotone argnes that the term " products" in the order does
not encompass a.rtic1es made of parts originating ,in various countries
and assembled in the Duotone factory or needles made in the Duotone
factory of foreign as well as domestic part.s. The consent. agreement
entered by respondents has the standard provision that the cOlnplaint

may be used in construing the terms of the order. ",Ve have examined
the al1egations of the complaint and these on their face apparently l'
late only to finished phonograph needles.

Tn the light of the foregoing, we are persuaded it serious question
exists whether the term "any snch product : in the order covers phono-
graph needles made wholly or in part of foreign components assem-
bled in the United States. IVe "m therefore grant the request of
respondents for oral argument on this j8sne. Both complaint conJ1sel

and respondents' counsel should therefore be prepared to enJjghten

the Commission as t.o the proper scope of the term "nny such prod-
uct: as used in paragraphs 1 to 3 of the order.

Counsel for both sides : in addit.ion , should be prepared to g-in the
Commission their vie"\ys on Ifhetller t.ile proceeding slJonld be reopened
and the complaint amended in the event it. is decided that. the consent

1 " P.ARAGRAPH SIX: S dcl stntcments and repre eDtatiolls "-ere all(1 are false , llio:.
leading Dnd c1cl'cpti\"e. In trUt11 and in fart:

1. .AU of said phonograph needle are not. llnnnfact.ul'ed in the United States. Som\'

of said phonograph needles arc wrUJufactuIed iu Jflpan or other foreign countries find this
fact is not clearly or adequately disclosed so as to gi\"e the IJ1l'chasing p,l :Jlic notice of the
c01.ntries of origin of said plJOllogrllph needles.
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order in this proceeding does not encompass the praetices described
in respondents ' affdavit namely the sale and distribution of articles
made wholly or in part of components originating in foreign coun-

tries and assemble.d in the Duotone factory.
Fina1ly, eounsel for both sides should be prepared to discuss whether

the representation on respondents ' wall charts " N eeclles Of Foreign
Origin .Wi1l Be So Designated On The Individual Packages" ade-
quately discloses the foreign origin of either completely finished im-

ported needles or of needlcs constituted of foreign parts to varying

degrees , but assembled in respondents factory.
An order will therefore issne granting respondents and complaint

counsel permission to file briefs and present oral argument on the
issne of whether the proceeding should be reopened for modification
of the order and whether it should be reopened for the purpose of

amending the complaint and the reception of evidence.
Commissioner Elman did not participate in the decision of this

matter.

ORDER GRANTING LEAVE TO FILE BRIEFS AND PRESENT ORAL _'iGUl\lENT
ON REOPE ING PROCEEDING

Respondents having filed in motion requesting modification of their
consent order and counsel supporting the complaint having fied an

answer in opposition thereto whereupon respondents filed a request
for oral argument on their n10tion; and

The Commission having decided for the reasons stated in the ac-
companying opinion that it ' i,ill entertain briefs and listen to oral
a.rgument on the issue of whether the case should be reopened for

modification of the order and/or whether it should be reopened for
amending the complaint a.nd further proceedings;

It is ordered That opposing coullsel may fi1e briefs within thirty
(30) days from the date of tbe service of this order upon them.

It f1l1'ther O1'dered That opposing counsel ma.y present oral ar-
gument on the dat.e set by the Secretary of the C0ll1nission.

Commissioner Elman not participating.

SHELL OIL CmfPAKY

Docket 853/'. OreIer , Rept. , 1963

Order denying responaent' s motion to dismiss the case or postpone the filing of
the initial decisiolJ.

ORDER DEXYI:.TG JIoTION

This matter is before the Commi:-sion for cOllsideration of respond-
ent's "Motion To Di.31liss Without Prejudice Or , In The Alternative
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To Postpone Time For Filing The Hearing ExamillCl' s IniLi tl lJe(:1-

sion " originally Iiled with the hearing eXaInillBl' but certified by him
to the Commission. Complaint c.oullsel has filed an o1ns"\l'e1', urging the
Commission to deny l'espondenfs motion.

Specifically, respondent' s motion urges the COllmission to clisl1i
this proceeding without prejudice LO referm! of the matter ro the

Attorney General 10!' institution or a proceeding in a United States
district court having concurrent jnri c1ietioll of the subject Inatter and
party. As grounds for the granting of such unusual relief, respond-
ent c.harges that the Commission is disqunlifiec1 from deciding the
merits or this proceeding by statements in its opinion in the A17wTlcan
Oil C01npnny, Docket No. 8183 , issued June 27 1962 L60 F. C. 17,

1804), mc1 in the statements or Commission counsel contrdned ill the
Commission s brief filed berorB the Seventh Circuit in AlIWT.ican, Oil
Company v. Federal Trade 001n1l-l88ion Ko. 13 879. It is urged that
said statements indicate that the Commission has pl'ejudgelL that
certain prices granted by Shell to dealers in Smyrna, Georgia , ill
October 1958 , "ere nnla"fu1.

It should be unnecessary to point 011t that pursuant to the judicial
process in general 'and the Administrative Procedure Act in partic-
ular, the COllll1ission is required to reach its decisions solely npOll the
basis of the record before it. This "" done in the.

.. 

mericc!1 casc and
it. \vi1J , of course , bc done in this case. Shell Oil Compa,ny "as not 
respondent in the proceeding against the Anwl'ican Oil Comp::my, 1121c1

tyic1ence in defense of its prices TlHS not there introduced. The facts
surrounding respondent Shell's priLing ha\" e been given full an est en-
siyc airing in this proceeding, and the Cormnission s decision "ill be

based on them alone.
IVforeover, this proceeding is not only concerned with ShelFs opera-

tions in Smyrna , Georgia , but enC01npa,sses a11eged price discrimina-

tions in Scatth: , \Vashington. It also involves a separate charge of
prjce fixing in violation of Section 5 of the Federal Trade Commission
Act. Hespondent's motion presents no grounds "whatsoever for dis-
missing these charges. Sp1itting up the complaint 'Charges between
the Commission and a United States district court may avail respond-
ent only additional expense., for an order requiring it to cease (lis-
criminating in price lrlay be justified by its activities in Seattle: \Vash-
ington, alone. Of course, the Commission at this juncture makes no
finding "whatsoever as to the lawfulness of Shell' s pricing and related
activities.

\.1tern;:.tiVE'Jy, respondent asks the Commission to postpone the time
\yithin Tlhich the hearing examiner s initial decision must be filed
until the 1 nitec1 States Court of Appea1s for Lhe Seventh Circuit has
rendered its decision in the A 17wT1 can Oil Omnpany matter. It is urged
that the hea.ring examiner has been placed in an untenable position
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by the circumstances surrounding the Commission s opinion and appeal
in the Amen' can ease and that he has been placed in "an atmosphere
not eonclucive to the exercise of impartial and independent judgment.

This argument overlooks the point t.hat the hearing exa.miner , as the
Commission , is required to render his decision solely upon the basis of
the rcc-ord before him. As a matter of fact , the hearing examiner has
alrc,ady indicat.ed on the record that he does not consider himself bound
by any of the Cornmission s findings in the. AmeTica.n Oil C01npaTI, ease
and that he is going to make a.n independent judgment based upon the
faets before him. By so stating, the examiner was announcing his
re,cognition of his clear duty to arrive at an initial c1eeision without
consideration of any extrinsic materials, as required by Section 7 (c1)

of the Administrative Procedure Aet.
The fact that a decision is pending in the circuit court in a pro

ceeding involving facts common to this proceeding does not place
t.he e.xa.miner in a.n untenable position and whatever affect his initial
decision may have upon the appeal now pending before the linited
States Court of Appeals for the Seventh Circuit is no concern of this
respondent.

It is the Commission s conc111sion and decision that the respondent
has not shown good cause or adequate grounds for the reJief which it
requests and, there.fore:

It is ordeTed That respondent's motion be, and it hereby is, denied.
C01mnissioners Anderson and Higginbotham concurring in the

result : and Commissioner E1man not participating.

OX-WALL TOOL COMPANY, LTD. , ET AL.

Docket 7491. Order, Sept. 9, 1963

Order modifying a previous 'order regarding the disclosure of country of origiIJ
on packages.

ORDER A1\EXDING FIX AI. ORDER OF THE C01'nnSSIOK

Respondents by their "Motion to Re-Open and Modify , pur-

suant to S 5.7 ofthe Commission s Rules of Practice effective June 1962
having requested that the finaJ order of the Commission issued De-
cember 1961 (59 F. C. 1408) be modified; and

The Commission on considera.tion of the afore,said motion having
determined that its final order of December 26 1961 should be modified
in certain respects:

I t is ordered That the Commission s final order of December 26
J961 1 59 F. C. 1408) be , and it hereby is , modifled to read as fol1ows:

It is ordered That respondents Ox,,-al1 Tool Company, Ltd. , a cor-
poration. 811d its offcers , and rcspolltlents fax J. Blum and Sidncy


