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tions for subpoenas and depositions; (2) complaint counsel's request
for permission to appeal from the cxaminer s granting of certain
other of respondent' s applications for subpoenas and depositions; and
(3) an appe.I by Salada Foods, Inc. , from the examiner s order per-
mitting respondent to take the deposition of that company.
It does not appear that the rulings appealed from involve sub-

stantial rights and will materially affect the final decision or that a
detennination of their correctne.ss before conclusion of the hearing
\Till better serve the interests of justice-the requirements for an
interlocutory appeal under Section 3.17 (f) of the Commission s Rules
of Practice. The Commission notes, however, the fol1owing statement
jn the examiner s memorandum:

that undcr the rules presently in effect governing the taking of depositions
(a) there must be a showing that the deposition wil constitute or contain e,i-
dence l'ekmnt to this issue, (b) that there is a definite risk that the witness
to be deposed wil not be available at the hearing, (c) that exceputional cir
cumstances exist within the meaning of Part V of Section 3.10(e) (2) of the
rules, or within the probable utiization under Section 3.10(e) (1).

This erroneously conIuses the requirements ror tl1G taking of deposi-
tions, set out in Section 3.10(a.) of the Commission s Hulcs, with the
requirements, set out in Section 3. 10 (e), for their use at the heRring.
Sinc.e the examiner s denial of certain of rcspondenUs applications ror
depositions m lY possibly be based in part upon this erroneous inter-

pretation or the Commission s Hulos : the examiner is directed to recon-
sider the matter. Accordingly,

It is ordered That the appeals and the request for permission to
file an interlocutory appeal rrom the examiner s rulings be , and they
hereby aTe, denied.

1 t i. fu?theT ordeTed That the examiner be, and he hereby is, directed
to reconsider respondent:s applications ror subpoenas and deposit.ons
in the light of this order.

Commissioner Anderson not participating ror the l'eason he is or the
opinion there should not have been a complaint.

FRED ASTAIRE DANCE STUDIOS
INC. , ET AL.

W ASHINGTOK, D.

Docket 8560. Order, Oct. 

, ,

1968

Order denying respondent' s motion to dismiss the complaint or suspend tie
proceeding pending a trade-practice lJearing.

GIlDEH DENYIXG REQUEST To FILE IXTEHLOCDTORY ArPE. \.L, AND

YIXG rOTION To DISMISS CO)lPLAINT OR SL-SPEND PIWCl ED1NG

The Commission has bE-Jore it a request by respondent Fred Asta.ire
Dance Studjos Corporation, under Section 3.20 of the Commission
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Rules of Practice, for permission to file an interlocutory appeal, and a
motion by said respondent to dismiss the complaint or alternatively
to suspend the proeeeding.

Respondent seeks an interlocutory review of an order of the hearing
examiner, made under Section 3. 11 of the Rules, for the production
of certain documents in respondent' s possession. Such review will be
granted only "in extraordinary circumstances where an immediate
decision by the ConuYlission is clearly nccessaTY to prevent detriment
to the public interest". Cf. the test contained in Section 3.17(f), which
governs inul1ediateappeals to the Corrnission from fulings granting or
denying applications to issue or motions to limit 01' quash , any sub-
poena or order requiring accessi such R,n appeal will be entertained
only upon a showing that the ruling complained of involves substantial

rights and wiUmaterial1y aliect the final decision and that a determina-
tion of its correctness before conclusion of the hearing will better
serve the interests of justice . Under neither test has respondent estab-
lished grounds for an immediate appeal to the Commission. Respon-
sibility for the protection of parties and witnesses from unjustified de-
mands for documents is primarily the hearing examiner , and
respondent' s application discloses no abuse of discretion by the
examiner of such nature as to wa.rrant, under the standards
governing interlocutory appeals set forth in the Rnles the Commis-
sion s intervention at this time. In so ruling, the Commission ex-
presses no view on the merits of respondent's objections to the exam-
iner s order.

Responc1ent:s motion to dismiss the complaint or sllspend the pro-
ceeding while a trade practice rule-making proceeding is convened
(see Sections 1.66- 67 of the Rules) must be denied for essentially
the re.asons stated in the Commission s recent order in Topps Ohewing
Gu.m. , In. C. Docket 8463 , issued August 1 , 1963 , p. 22.03 herein.
It u ordered That respondent's request for leave to file an inter-

locutory appeal a.nd its motion to dismiss the complaint or suspend
the proceeding be , and they hereby 'Ll' , denied.

ART ATIONAL .NUNUFACT1:RERS DISTHIBUTING CO.
ET AI,.

Docket 1286. O'ider , Oct. , .1968

Order denying respondent' s reqnest to modify a eease and desist order entered
May 10 , 1961 , 58 F, C, 7.9, on the ground of alleged cbange of lan"

ORDER DEXYING PETITIOX To REOPEX

COlmsel for respondents having petitiolled the Commission to re-
open this proceeding for the purpose of determining whether or not
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the final order to cease and desist entered May 10 ID61 l58 F.

719), should be modified , al1eging as grounds therefor that the Com-
mission on July 15 , 1963 , dismissed its complaint against Nati01wl-
POTges 00. , et 01. Docket No. 8428 CP. 163 herein); and

It appearing that dismissal of the complaint in Docket o. 8428

vms based solely on an application of the 1(1,\, to the facts of record

ill that case, having no connection w'ith the facts of record in this
proceeding, and that contrary to respondents ' counseFs eontention
dismissal of said complaint does not. represent a change in l,l\\ appli-
cable to the acts and practices prohibited by the order to cease and
desist herein; and
The Commission, therefore, having concluded that respondents

counsel has failed to allege suffcient and proper grounds for a reopen-
ing of this proceeding:

I t is o1Ylered That respondents ' petition for reopening of this pro-
ceeding be, and it hereby is , denied.

CROW CENTRAL PETROLEuM CORP.

Docket 8539. Order, Oct. , 1963

Order denying request of a third party to quash a subpoena duces tecum issued
at instance of rc pondent in this case.

ORDER DENYING '-\.PPEAL FRO;\( ORDER DEXYING )IOTlON To QlL-\SII
SUBl'OEX c\ DUCES TECU:)!

IIa-IT)' ,ValleI' , fiS an individual and as President of A- &. H Trans-

portation, Inc. , appearing pro se appeals the hearing examiner

order denying his motion to quash a subpoena (luces tecU17t issued fit

the instance of rcspondent in the above-captioned matter. Under
Section 3.17(f) of the Commission s RuJes , an appeal to the Commis-

sion from the hearing examiner s order denying a motion to quash

a subpoena " will be entertained by the Commission onJy upon a show-
ing that the ruling complained of involves substantial rights and ,vill
materially affect the final decision and that a determination of its
correctness before conclusion of the hearing will beUer serve the in-

terests of justice, Under this Rule, primc responsibility for the pro-
tection of witnesses fr0111 overbroad or otherwise improper subpoenas
rests with the heRring examiner, and the Commission \\'ill intervene at
an interlocutory stage in the proceeding only upon a cle lr and concrete

showing of the necessity for such intervention.


