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IIo1\-ever, considering the motion ior a stay of proceedings in this
matter as properly before it, the Commission finds that good ancl
suffcient cause for such a stay has not been shown. Accordingly,

1 t is o'lle1'ed That respondents ' requests for permission to file an
interlocutory appeal be, and they hereby are, denied.

THOMASVILLE CHAIR COMPANY

Docket 7273. Ordet' and Opinion , Oct. 22, 1963

Order dismissing complaint npon remand by the Fifth Circuit of order pro-

hibiting the passing on of a reduction in brokerage to favored buyers, without
acquiescence by the Commission on the Court' s opinion.

)\/b::l\10RANDU::U ACCO IPAXYIXG FINAL ORDER

By THE CO:.CUISSION:

This ma.ttBr is before the Commission npon remand from the United
States Court of Appeals for the Fifth Circuit. IVe read the Court

of Appeals' decision as holding that the Commission , in a. case in

which it is alleged that a seller has violated Section 2 (e) of the
CJayton Act by passing on a reduction in brokerage to favored buyers
ill the form of a discrimjnatory price reduction , may not rdy solely
on the fact that the seller has paid less brokerage on the sales at the
lower price, but must establish a cansal relationship bebyeen the
reduced brokerage a,nd the reduced sales price. The Commission does
not, however, acquiesce in the opinion of the Court of Appeals as
such , ",yhich contains dicta 

Tith which the Commission does not
necessarily agree. Since the Commission does not believe that the
public interest. would be advanced by a further proceeding to establish
whether respondent has violated Section :2 (c), the complaint must be
dismissed.

ORDER DrSl\IISSING CO:::IPLA.I::T

The United States Court of Appeals for the Fifth Circuit having,
on August 14 , 1962 C7 S.&D. 515), entered its judgment setting aside
the COl1lllission s order to cease and desist and remanding the matter
to the COITnission for further proceedings not inconsistent with its
opinion of the same date , and the Commission after fun consideration
having determined that the complaint should be dismissed for the
re" tsons stated -in an accompanying memorandum;

1 t is ordered That the Commission s complaint be , and it hereby is
dismissed.
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L. G. BALFOUR CmrPAKY ET AL.

Docket 8.135. Or(Ze1" and Opinion, Oct. 19G3

Interlocutory order denying respondents' request for appeal from bearing
examiner s denial of motion for disclosure 'of additional "miss'ing " documents
and for subpoena nd tC8Nficnlldum to complaint counseL

IXTEHLOCuTORY OPIXION OF THE COl\DnSSIO

By DIXO Oom1l.issioner:
This matter is before the Commission as to (a) fL reqnest by respond-

ents , filed September 5 1D63 for permission to file an int.erlocutory
appeal from the hearing examiner s order denying their motion to
compel compliance ",yith the Comlnission s order of 1\lay 10 , HJG3 C62

C. 1541J, directing disclosure of documents; and (b) an order or
the hearing examiner filed Septembcr 16 , ID63 , certifying to the Com-
miesion a motion by the respondents for issuance of a subpoena. 

fpstificandltm for the appearance of complaint counsel in regard to the
fUl'nisl1ing of documents under the aforcsaid C0111nission s order.
Both the request for interlocutory appeal and the orc1e,r or cE'xtificlltion

rehte to essentially the same subject matter.
The issues here raised developed over the Commission s order of

rf: : 10 , 1 D63 above referred to , directing disclosure of certain docu-
ments in the Commission s files. Respondents in tl1eir origina-l request
for access to the materials, made only the most general description of
hat they were seeking, and the hen,ring examiner , in referring the

f1ucstion to the Commission , noted "In sum , what counsel for the
respondents seeks is a broad fishing license to examine everything in
the Commission s fies with the hope that something Jnay be found
that in some ""ay may be used to aid him in the presentation of his
defense." Nevertheless , the Commission granted broad acee::.:; to
records in the Commission s files, reasoning that respondents were
trying to recover only their own documents for \Thich they had not
retained copies and that to deny such a request probably oulc1 cause
some hardship.
Compla.int counsel, pursuant to the Commission s order, made a

thorouah search of the Commission s files and turned over what they
believe to be all the documents called for under the Commission

order. They assert that they have reviewed all the Commission files
ill their possession which might in any wa,y contain documents which
the C0l11nission directed to be disclosed to responclents and tl1at in
clrlition they requested Commission employees responsible for catalog-
ing, indexing and maintaining Commission records to condllct a
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thorough a.nd exhaustive search of Commission fies for any and all
111aterial relating to re,sponclents and to give it to cOlnplaillt counse1.

Items selected from this material covercd by the Con1l11ission s order
some gOO or more exhibits , were thereafter turned over to t.he respond-
ents. Complaint counsel , in their answer to respondents ' motion to
compel compliance, state: "Complaint counsel have fully cOlnpliecl
with the Commission s order of May 10th. There has been no with-
holding or suppression of documents.

Among the documents handed over t,o the respondents are It :few
which contain references indicating that the Commission apparently
had in its possession at one time certain other documcnts \\'hich ere
not made available to the respondents. It is as to these missing docu-
ments that respondents have raised the issues now before us. COl1

pJaint counsel advises that further additional search was macle 
them to uncover the missing documents but they "were not to be found.
They state ilatly that "Such material simpJy mnnot be Jocated"

Itespondents were given broad access to records in the Commission
files even though " there ,vas a serious question" whet.her they had at
that time made the necessary showing of "good cause" as reqnired by
Commission procedure. The disc1os!ll'e 1yaS ordered for the respond-

(.'nt5 ' convenienc\' , since. the request ilwol,,-ed a Lll'g'e munuer of re-
spondents ' own l'e.corcls collected oyer it long period of time, copies
of whieh had not been re.tainec1 by thell. It is clear that the Commis-
sion ruJing referred only to a large mass of generally clescribcc1l'ecorc1s

and did not pass upon the matcriality or relenmcc to l'CSpOlHlel1ts

cle:fense of any specific record. Moreover, there is no qnestion that the
Commission s order dealt only with records available in its fie . It
reads in part:

IT' IS ORDERED that complaint connsel llQye copies made of all c10cllments
in the CommIsl;ion s files, , "' (Emphasis supplied.

R.esponclents assert that the nalTowissue here is whether the - cnn
be accorded their basic rights to a fail' and irnpartial trial \\' hen doc.u-

ments relen1nt and Jrmterial to the issues in the proceeding lwye been
lost or destroyed a:fter having been giyen into the Cllstocly of the Com-
mission. Respondents cite the cases of United States v. Consolidated
LWCldries Corporation 281 F. 2c1 563 (2c1 cir. 1861), an,) ende,l
States v. II eath 2(jQ F. 2cJ 623 (Dth cir. 1858), to snpport their position

that they haye been prejudiced , but the fads in thoi:e ('nse ,He so

diiIerent from the facts herein that they c.annot be considered con.

trolling precedents.
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Although 'TO. refrain from deciding the issne at t.his time, we doubt.

that respondents can sho\" they will be in any way prejudiced by the
11lanlilability of the Tecords. F'or one thing, it appears that the docn-
lnents coyer matters about which available witnesses can teshIv or
about \"hich information can be obtained ' from other sources. j\.1ore-

over, so far as we can determine, no part of complaint cOlln ers case

has been bnilt on the missing records. The precise way in which the
respondcnts are allegedly prejudiced by the una\'ailability of the docu-
ments has not been made c1ear. Hespondents are not foreclosed from
ril,ising this issue at a Iflter time : if nccessary, and we do not see tJmt a.ny
pTP iuc1ice 'Till result to them by deferring the decision in the matter.
Under S 3.20 of the Commission s Hnles of Practice , the interlocutory
appeal w111 not be granted nnle,ss a s110wing is made of extraordinary
circumstances \\'here an immediate decision by the Comm,ission is

dearly neC'p,ssary to prevent detrimcnt to the pllbJic interest. Since no

snch showing lws bee.n made here , l'C'spondents : reql1est for permission
to file such appcaJ ,,-il be denied.

\8 to the, subpoena ad tcstificandwn respondents flre apparently
Bee king to make an issue of the circumstances of the disappearance. of
the, documents. ",Ye have no grounds for doubting the assertions of
eompla1lJt counsel that e' cryt:hing has been done ,vhieh could be clone

to lO(' lte snch records. Since tlleY simply cannot be found , we see no

reason for further inquiry into the matter. ",Ve will t:herefore deny
respondents ' reqnest for the issuance of a subpoena dircr1e, d to com-
p1nint (,0111sel.

OnDER DEXYING R.ESl'ONDEXTS
ApPEAL AND

REQUEST FOR INTERLOCliTORY

SUBPOEXA

This matter haying come on to be hearc1upon respondents ' reqnest

for perm,ission to file an interlocutory appeal from an order of the
hearing examiner denying their motion for disclosure of doenments

and upon an order of t.he hearing examiner certifying respondents
request for a subpoena ad testificand1l'1 directed to complaint counsel;
and

The. Commission , for the reasons appearing in the accompanying

opinion , hav,iug determined that both requests should be denied:
It if; onlc1'ed That respondents ' request for permission to file an

intPrlocntory appeal, filed Septembe'l' 5, 1063 , he , and it hereby is

denied.
It .f1lTtheP ordered That l'esponc1ents request for a subpoena, a.d

test/fI canduTn directed:to compJu1nt connsel be , and it l1ereby is , c1pnied.
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C. II lWBINSON COMPANY AND XASH- FINCH cOMP_\NY

Docket 4589. Order G?ld JfemoranrZuii VO'':. 4, 1DG3

Order llenying respondent' s request to c1i::miss jnn stigatjonal bearin?" into

alleged violation of an earlier order , but grantillg a motion for a clarifiC':ltion
of the order.

lYIElIOHANDUlI IK DrSPOSlTIOX OP PETlTIOX FOR CL.\RTFICATION OF ORDER

Nash-Finch Company, by petition filed October 14, 1963 , has
requested the Comrnission to dismiss the inyestigatiollul hearing
initiated by the Commission s order of February 1 , 1963 l62 F.
1486J, on the gronnd that such investigation is not within the Com-
ll1ission s statutory right and authority. In the a.lternative , petitionel'
requests clarification of the order, asserting: t.hat it wishes to determine
the precise nature and scope of the proceeding and the procedure to be
foJ1oTled in the eon duct thereof.

The Commission s order of February 1 , H)G3 , directs that a ;' Pllblic
investigational hearing" be conducted to ascertain the extent to which
C. II. R.obinson Company and ash-Fineh Company may ha\'e yiolated
thc provisions of the order to cease and desist entered against these

parties on January 6 , 1947. It is well settled that the. conduct of sHch
n proceeding is within t11e aut1101'ity of the Commission l and peti-
tioneT s request for dismissal of the investigation is l1ereby denied.

,Ve next consider the alternative request for clarification of the
order. This order is in virtnally the same language as that uEed in
the Commission s order directing a formal investigation to determine
compliance with the order to cease and desist in 111 a.hington P'lsh &
Oyster. As a part of its application to the Court for enforcement of
the order to cease and desist in that ease, the Commission filed a report
in which it found , on the basis of its investigation , that the company
had violated the order. The company moved to strike that part. oT the
application pertaining to the investigation , including the filing of the
record thereof in the cnforccment action. The Court , after obserdng
that Congress provided for the Commission to apply to a L-:nited States

Court of Appeals for enforeement :: if such person fails or neglelts to
obey a cease and desist oI'der : pointed out that Congress InnEr : there-

fore, have expected the Commission to first determine the ;;fuct of

1 " We bold that by virtue of tlJe statutes cited tbe CommissiOll bad a lthurity to

conduct the Questioned formal investigatiDll as to violations of tIle cease ann rlesfst nnler
of March 25, 1946. Federal 'I'rrrrllO Commissioll v. Vlu.ohingtrm Pis/! tG Oyster C'" lilC.
271 F.2o 42 (9th Cir. :lB(9).

2Jbfd.


