
PEDERAL TRADE CO:MMTSSJOX DECISJOXS

FIXDINGS , OPIXIOXS
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\XD OHDEHS , JAXUARY I , J!)64 , TO MARCH 31 , 1964

Ix THE 1:ATTER OF

FOSTER PUBLISHIKG COMPAKY , IKC., xow KXOWX AS
NOETH AMEEICAK PUBLISHING CO. ET AL.

OHDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL

TR.mE CO::IlIISSTON ACT

Docket 7698. Complaint, Dec. 1959-Decision, .Jan. , 1964

Order dismissing complaint charging a Philadelphia pUblisher of two monthl
ncwspalJel's for the graphic fIrb industry and its associate company engng"ccl
in the IHllcha:,l' and sale of printing equip1lent und supplies , with YiOlating

the Federal 'll' IH1e COil1l1ission Act, by kno,,- ingly induring find rel'eiving
llLscriminatory ad\-ertising allowances from snpplicrs of geaphic tll'ts
eqnilJUlcnt.

CO::IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Foster Publishing
Company, Inc. , a corporation , and Foster Type and Equipment Com-
pany, Inc" a corporation , and Irwin .r. Borowsky, individllaJly and
as an ofIcer of said corporations , hereina.ftcr referred to as respond-
ents have violated the provisions of said Act , and it appearing to the
Commission that a proece,ding by it in respect thereof .would be in
the public interest , hereby issues its compJaint stating its charges in
that respect as follows:

COr-NT I

PAHAGIU.PH 1. Hcspondents Foster Pub1ishing Company, Inc. , and
Foster Type and Equipment Company, Inc. are corporations orga-

nized , existing and doing' business under and b,\ irtllc of the IHw
the State of Pennsylvania, with their principal offce and place 
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business looated at 13th and Cherry Streets in the city of Philadel-
phin , State of Pennsylyania.

Respondent 1n'lin J. BorO\ysky is president of each of the cor-
porate respondents. He formulates , directs and controls the acts and
practices of the corporate l'espol1(lents , including the acts and prac-
tiel's hereinafter set forth. Ilis address is the same as that of the.
corporate respondclits.

PAR. 2. Hesponc1enL Foster Publishing Company, Inc. : is now'

and since 1058 has lwen , engaged in the publishing of two monthly
t.rade nc"\vspape.rs for the grflphic arts industry. These newspapers
are known as "Printing Impressions X ational Ec1ition : and "Dela-
ware Valley Printing Impressions . The publishing company mails

and has mailed copies of its "Delaware Valley ' edition to prospective
customers in the States of Pennsylvania , Ke'\Y Jersey and Delaware
and also mails and has mailed ('op s of its "Xational Edition " to
prospective cllstomers throughout the nation. The respondent. pub-
lishing company also solicits and sells achrrtising in both of it.s
nEwspapers from customers throughout the United States , doing an
annual bnsine Js of approximat.ely S100 OOO.

Hesponc1ent Foster Type and Equipment Company, Inc. , is now
and lor many years has been, engaged in the purchase, and sale of

printing equipment and supplies to nc'\Yspapers , printers and other
embel's of the graphic arts inrlustry. It so1icits and sells customers

in maJlY parts of the conn try, but particnlarly in the States of Penn-
sylvania , Ke'\Y .Jersey aud Delaware , '\yith approximate annual sales
of 8750 000. Respondent Foster Type and Equipment COlnpany,
Inc. , advertises the products which it sens , to crea,t.e customer demand
and acceptance therefor throughout the 1;nited States.
PAR. 3. Hespondents , in the course and candnd of their business

haye engag,ecl , and ilre now engaging, in ('om11c1'ce \ as " ('omrner('e
defined in the Federal Trade Commission Act. Hesponc1ent Foster
Pnblishing Company, lnc. since 19, , has been selling advertising
space in both its publications to Hch-ertisers located in the sen' ral
States of the rnited States and has mailed copies of its publications
to prospecti\-e CUSlOlners throughout. the nation. Respondent Foster
Type anc1 Equipment Company, Tnc. , for 11lan)' y('a.rs has been pur-
cha:-ing prodncls for 1'Cs,110 from a number of suppliers locfl,led
t;n0l1g11Ont the rnitecl Stfltes and jt canses these prorhwts to be trans-
ported from the place of manufac.ture 01' purchase \Yithout the State
of Pennsylvania to its place of business within said State and to its
customers located in vari011s States throughout. the United States.
The respondents 1lnintain , and at all times ment.ioned herein have

maintained, a substantial course of trade in said products in COlT-
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meree , as " commerce ' is defined in the Federal Trade Commission
Act.

\R. 4. In the course and conduct of their business as herein

described , respondents have been for mfllY years in competition in tlw
sale and dis1lilmtion of printing equipment and supplies in com-

merce betwr. n and among the varions States of the Unite.d States
and in the District of Columhia , 'lith other corporations , persons
firms and partnerships.

\R. 5. In the COUl' e nnd C'olltlllC't of their business in commerce
rcspondents haye knmyingly induced and reel:ived payment , or con-
tracted for the payment of , somethir,g of value to respondents or for
responclents henefit as compensation or in consideration for services
and facilitie5 furnished by or through respondents in connection with
respondents ' ofl'ering for sale or sale of products soJd to respondents
by lllfny of their suppliers , flncl vd1ich pr,yments were not. I1flde avail-
able by such suppliers 011 proportionally equal terms to all other cns-
tomeI'S of such npp1iel's competing ,yith respondents ill the saJe and
distribntion of sneh snppliers products.

PAR. (-j. For example , the respondents addressed Jetters to a nnm-
bel' of their suppliers during 1958 stating in part as follows:

PHIX'l'IXG DIPRESSIOXS \YflS started for the pl1pose of di\t'rsif illg our
present operation a1H1 as a cooperative means of furthering 0111' pril1 ing
equipmcnt busincss And t11e m:mufacturers \ye represent.

Ad,ertising ","m not be accepted from anyone competitiye to our equipment
company, or from manufacturers \ye do not represent and fire in competition to
the lines we sell ill our Foster TnX' flllcl Equipment Co.

Your ad in onr rmblication ,'\ll reach eyery printiug plant. ne\Yspapcr me-
chanical supcrintendent. I1' \YSpflpt'l" lmsines.s mflHlger. printing school teacher
and mailY l!riyate plants Ht 62Cjc' cOllparflble costs.

Example:
Full page fld in Graphic Arts ::lrmthly 1 time- rflte i" rn). oo- SV:,d' 4 2X(P,

A slightly Ifll'gel' :H1 in l'RL' \TI G DfPHESSIOXS \youlcl CMt 8283. (10 at
special rate hnsed on ;:" xT"

Circulnti(1l of both I)11Ili(' fltinJ ": the S:lme.

Another Example:

Full page Ad in IJllnlH1 Printer or Printiu;J Equipment Enginepl' is H70.
R\-erage. Cil'C111ntion of nbow lllhlicfltion j- fllllJl'oximnt('! " 13.700.

Above ,.izp R(1 -1 C'olmnm \\"i,l(' IS" ) h\" 10" deell is $4S0.00" Circulation of
PRIXTIXG DIPHESSIOXS is -+ times gTe:lter th:l1 aboyc IJlblic(1!ion,

This is go()tI fo)' both of us flnel we \Y 1lt to )'' jlrE'"pllt :-llcc'essflll m:ullfac-
turpl'. . Botl1 of 11:, will henpflt from the lm"ilw:," \\ P can gPt for you in nul'
loc fll area.

Furthermore. p'" ry (lo1hn Oll spend in our Imhlicfltion. "" P will 11:1\"e OUt'

Fo:,ter Typc .$ E(jllilJllPllt Co.. Im " bllc!; in yom' pr(1duch .

. .. "'

",Ye are tle\:ilJlr You ('ill) bill u:, ;1111 \H' tnn bil yon nnd e:i:c-wuge ('hecks.
OJ'. \Y€ ('an cllter into fl writien ugJ'cement. g.l1flrflllTeeing adyertising- sjJflcr for
12 a,Is. amI yon efln .shill f1j.pluy. \\"hir:llf'Ye-r l1jts YOllr O\Yll flCeOl1nting- will

b0 oko

" ",-

ith u.
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During the period bet,ween .Tuly 1 , 1958 , and .Tune 30 , 1959 , at least
14 of respollclents suppliers entered into contracts with respondents

and as a result agreed to and did pay respondents a total amount
exceeding $30 000 for such advertising.

PAR. 7. Typical of the suppliers , the products which they sup-
plied, and the amounts 'iyhich they paid the respondents , are the
following:

Xame of supplier

---

Location Prorluet I Amount
paid

Lanst.on Industries 111C- Philadel phi a

Pa,
Brooklyn

!\,

Brooklyn

y. 

Chicngo , IlL--

Platemaking and photo-
mechanical equipment.

Typographical number-
ing mnchines.

ChCllic 1 specialties- -

, 500

ViTetter Kumbering la-
chine Company, Inc.

Anchor Chemical Com-
pany, Inc.

KuArc Compan

--_

500

800

Vacuum frames , layout
tables and clark room
ligbts.

1. 300

PAR. 8. I\Iany of respondents' suppliers, including those Jisted
above, did not offer or otherwise make available similar compensa.
tion , or things of value , or al1o'\ance for advertising or other service
or facility to an of their other customers who were competing with
respondents in the sale and distribution of the same suppliers ' prod-
ucts. R.espondents knew or should have known that they were induc-
ing a.nd receiving a pa.yment or aJ10wance for advertising or other

services or facilities from their suppliers which their suppliers were
not offering or otherwise making available on proportionally equal
terms to other of such suppliers : customers who ",vere competing ",vith
respondents in the sale and distribution of such suppliers ' products.

PAR. 9. The acts and practices of respondents, as hereinbefore
alleged, of inducing and receiving special payments or allmvances
from their suppliers which were not made available by such sup-
pliers on proportionally equal terms to respondents : competitors , are
all to t.he prejudice and irijnry of competitors of respondents and of
the public; have the tendency and effect of obstructing, injuring and
preventing competition in the sale and distribution of printing sup-
plies and equipment and have the tendency to obstruct and restrain
and have obstructed and restrained commerce in such merchandise;

and constitute. unfair methods of competition in commerce and unfair
acts and practices in commerce within the intent and meaning and in
violation of Section 5 of the Federal Trade Commission Act.
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COUNT n

Paragraphs 1 through 4 , inclusiye , and Paragraph 6 of Count I of
this complaint are hereby incorporated into this Count II of tlus

omplaint to the same extent and "with the same effect as though
fully set out herein.

PAR. 10. In the course and c.onduct of their business , and for the
purpose of inducing the sale of Hdvertising space in their pub1ic.a-
tion

, "

Printing Impressions Xationrt1 Edition , respondents have

made certain statements Ivith respect to the circulation of said publi-
cation in letters , advertisements and in said " Printing Impressions

:\ational Edition ' of national circulation , of Ivhich the following are
typical:

Circulation 60 000 and Circulation of botb fJuhlications (Graphic Arts
:Monthly and Printing Impressiollsl the same.

PAR. 11. Through the use of the aforesaid statements, respond-
ents re,presented that their circulation of the publication "Printing
Impressions ational Edition :: was 60 000 for each month from Sep-
tember 1958 to SeptE:mber 1959 and that such circulation was the
same a.s Graphic. c\.rts :Monthly.
PAR. 12. Said statements and representations ',"ere false , 11is-

learI:ng fwd deceptive. In truth and in fact:
(a) The circulation of said ;;Printing Impressions Kational Edi-

tion ': was substantially le s (han 30 000 1'01' many mont.hs during this
period.

(b) At fill times mentioned herein the circubtion of '; Printing
lrnpressi(Jn \,ltionnl Eclitiou " IYHS not the ;arne as '; Ol'aphic Arts

onthly , the circulation of thc Jat1-er being subject to audit by Busi-
ness PubllC'alion Audit of Cil'culation , Inc. , providing for publica-
tion circulation statements of average, total qualified circulation and
of territorial distribution.

PAR. 13. In the conduct of their business since 19;')8 respondents
have bet'n n sllhstantial cornpetition , in comnWl'ce

, y,

jth corporaTions

firm.s and incliyiduals in (he sale of advertising spacc in national pub-
lications of the saIne g:eneral kin(l and nature as that sold by re-
spondents.

\R. 14. The use by respondents of the aforesilicl Jftlse rnislead-
ing and dE:ceptin' stnternents , represenl ltion,; and practices hllS had
Hnc1 nmy has , the (' pacity and tendency to mio:leacl melnbers of the
purchasing public into the erroneOl1S and mistaken belief that tJwse
slntelnents Hnd representation:: 'yen: and are tr1! and into the pur-
chase of substantial amonnrs of advertising spocP in responc1ent
publication ;; Prinlillg Impressions Salionnl EcLtioll ' rerlson 01
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said erroneOl1S and mistaken belief. As a con::equcncp rhereof , sub-
stantial trade in commerce has b('en and is being, UIlf;lil'ly diverted
to respondents from their competitors and sl1bswntial injury has
thereby been , a.ncl is being, done to competition in commerce.
PAR. 15. The aforesaid acts and pr lCtices of l'c:;ponc1ents, as

herein alleged , were and are all to the prejudice ;1lc1 injury of the
public and of respondents' competitors and constiruted , and nm\'
constitute , unfair and deceptive ac12 and practices ,llld unfair methods
of competition , in commerce , ,vithin the intent und meaning of the
Federal Trade Commission Act.

J11' Eugene f( aplan for (he Commission.

Fox, Hothschi1d. O Bi'i(n Fnllkc1 PhilfHlelphi,l
respondents.

Pa. , for the

INITIAl, DECISION BY EDG.-H -\. BrTTLE , HEARlXG EX.\:HXER

-\xIT.\Rr 2cl , 19G3

The Federal Trade Commission issued its c.omplaint against the

above-named respondents on December 21 , 1959 , charging that said
respondents ha.ve engaged in unfair competition in violation of Sec-
tion 5 of the Federal Trade Commission Act as alleged in Counts I
and II thereof.

Paragraph 5 , Count I , alleges that in the course and conduct of
their business in commerce : respondents lU1Te knO\yingly induced and
received payment , or contracted for the payment of something of
value to respondents 01' for respondents ' benefit as compensation or in
consideration for services and facilities furnished by or through
respondents ill connection with respondents ' offering for sale or sale
of products sold to respondents by many of their suppEers , and "hieh
payments ""ere not made available by sueh suppliers on proportion-
ally eq,ual terms to alJ other customers of sU0h suppliers competing ,,1th
respondents in the sale and distribution of such suppliers: products.
Th;s allegation is premLsed upon the contention that. such allowances
are violative of Section 2(d) of the Clayton Act, as amended ' and

1 Couno;e! in support of the cODJpJnint also points 01Jt that on the l1nr tion of Section

2(d) ,ioJntions of the nppliers. there nI'e striking IJar.l11els in the rccoI'(l fnns herein
and the facts in State 1Vliolcsale Groccrs. et Y. Tile Greal it/all tic I'acific Tca Co"

et : L 258 F. (l Sea (TtJ1 Cir. PI.iS! pert. (jenirt1, 3,'15 e. s. 1-,; (1D" I). III tJJat t:b:,'

Thc Great Atlantic ,\( Pacifc Tea Co a JJr/i'.'lrlld corponltiOiI whDlly (lWJIl'(1 and contlolle(1
the detcJl(lnnt The Great Atl;Jntir ,I; l'acific Tea CO.. (I :\'CIC h:r'ci/ ("JrjiOi' O!lOil , nnd IJIYJ!'
as well '111 of tbe (';Jpital stock of llefclJriallt Womall IJ",' . Inc . Tll\l , under thi ('omplaint
it W.l held that gl'ocery i"l1pp1iel's ",110 111acer1 a(lYl'l"i illg ill f1 ll lg,l"ine InnJeil 111' corvo!'.lcP
"llb illia.ry of the llational grocery C0llJ1.1ny anti llhtribntptJ cxc)usjn:l " tJJ!'Ollg)1 such ('O!J-
pan l" "to res thf!!"e1J" yioJnted Sertiou 2(ll) of tile CJ"yton "\('t 11\'snilJing" P" I1('nt for
seryiees OJ' fncilities for J1!'oel' sjng or snle unll' S tlJey made i"iwil:Jr pn l"J!pnh ;J\- ,liliIJle
on J1r()PortiollateJ ' equ"i terlls to othe1' grocery COllp;Jl'i(' eye!! though such comjl:mi
did !lot publish llag J7.i!Jes . and tbat tbc evidence fnHcd to sbow tl:at lbt'y so mnlle p mcnts
., Yf il:1 11e,
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that such knowing receipt constitutes a violation of Section 5 of the
Federal Trade Commission Act. Gl'and Union Oompany, FTC
Docket 6973; Oiant Food Shoppin!! Oenl61" Inc. FTC Docket 6459;
and the American News 001npany, :0t al. FTC Docket 7390.

Count II of th8 complaint in substance alleges that in the course

and conduct. of their business and for the purpose of inducing the
sale of adve.rtising space in their publication " Printing Impressions
Xntional Edition " respondents had made Inisrepresentations exag-
gerating the extent of circulation.

An initial decision was issued by the hearing examiner on July 17
1961 , pursuant to 'which a c 'ase Hnd desist. order ',a.s issued as to
Count I. Count II 'was dismissed.
The Commission , pnrsnant to an order elated tTuly , 196:2 , f

C. 1489-1491J yacated the initia1 decision and remanded the case
for the purpose of taking additional evidence. Said orcler is as
fol1ows:

The Commission , for the reasons stated in the :Jccompanying opinion , ha'V-

ing determined that said initial decision ,;hould be vacated and the case re-
manded to the hearing examiner:

IT IS ORDERED that the aforesaid initial decision be Y3cated and set aside.
IT IS' FURTIIER ORDERED that this case be remanded to the hearing

examiner for fllrthcr proceedings in conformity with the views expressed in
the aforesaid opinion.

IT IS FeRTHER ORDERED that after such proceedings ha'Ve been termi-
nated the hearing examiner shall forthwith make and file , in accordance with
the pro'Visions of section 4. JB of the COllmission s Rilles of l'ractice , a new

initial decisioIl based on the record as then constituted.

The following remarks in the opinion formed

rema,nd :
the hosis for the

Since ,ve find that the evidence adduced thus far is inadequate for an

informed determination as to whether (' ompetition existed between Foster
Type and other distributors in the resale of the goods im-ol ved in the alleged
inducement of payments violative of section 2(d) and in vie,v of our further
finding that the testimony of certain distributors as to the non-ayaila bility of

payments for advertising or other promotional services is deficient he( ause of
inadequate knowledge on the part of certain of such witnesses , the initial deci-

sion is vacated and remanded to the hearing examiner for the -purpose of
receiving additonal evidence on these points.

The Commission ordered that:
Specifically, the examiner is directed to receive additional evidencE:' i(lt.ntif

ing the products and lines of VToducts VUl"chased by Foster Type and its
competitors from suppliers allegf'uly induced by respondent.s t.o make pa:\'llents
violative of sect.ion 2(d), as- ,yell as evidence hearing- on t.he issue of competi-
tion between Foster Type and otber distributors in the re ale of goods involved
in the alleged violation of law. The examiner is further directed to re('E'in
additional testimony on the nVRil lbilit or Iloll-avnilabilitr of pfl lleJ1t.s for
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advertising or promotional services to distributors competing with Foster Type
in the resale of such products.

FoJ1owing hearings at which testimony and documentary evidence

was received proposed findings and briefs were filed by counsel sup-
porting the complaint and counsel for respondents. Proposed find-
ings which are not herein adopted , either in the form proposed or
in substance , are rejected as not supportecl by the record or as inyolv-
ing immaterial matters. Upon the entire record in the case the hear
ing examiner makes the fol1owing:

FnmI GS OF FACT

COHPOR_-\ TE RESPONDEXTS

1. Respondents Foster Publishing Company, Iue., and Foster

Type and Equipment Company, Inc.: are corporations organized
existing, and doing business under and by virtue of the. laws of the
State of Pennsylvania , with their principal offce and place of busi-

ness located at 13th and Cherry Streets in the city of Philadelphia
State of Pennsylvania. On or about August :1, 1959 , Foster Pub-
lishing Company, Inc. , changed its name to Korth American Publish-
ing Company.

2; Respondent Fostcr Publishing Company, Inc. : is nO\\ , and since
1958 has been , engaged in the publishing of t,yO monthly trade nc\ys-
papers for the graphic arts industry. These l1c\Yspa.pers are known
as "Printing Impressions National Editioll and "Delaware Valley
Printing Impressions . The pubLshing company mails and has

mailed copies of its "De.laware Valley :' edition to prospective cus-
tomers in the Statcs of Penllsyh-ania :\ew .Jersey, and Dela\vare and
also mails and has mailed copies of its "Kationn,l Edition :: to prospec-
tive customers throughont the Nation. The respondent publishing
company also solicits and sells advertising in both of its newspapers
frorn customers throughout the nited States , doing an annual busi-
ness of approximately $100 000.

3. Hesponc1ent Foster Type and Equipment Company, Inc. , is
now , and for many years 11flS been , engaged in the purchase and sale
of printing equipment and snpplies to ne'ivspapers , printer nnd other
members of the graphic. arts industry. It solicits and sells customers
in wany parts of the country, but particularly in the States of Pen1l-

sylvania , New Jersey, and Delaware , with approximate annllal s lles

2 -J.dmitted in an wer of each l'e pondent. p. 1

Admitted in ans\ver by each respondent at p. 1.
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of $750 000. Hespondent Foster Type and Equipment Company, Inc.
advertises the products which it selJs , to create customer dema.nd and
acceptance therefor throughout the United States:

COlDIERCE

4. Respondents , in the COllrse and conduct of their business, haye
enga.ged and are now engaging in commerce, as "commerce ': is

defined in the Federal Trade Conunission Act. Hespondent Foster
Publishing Company, Inc. , since 1958 , has been selling advertising
space in both its publications to advertisers located in the several

States of the United States and has mailed copies of its publications
to prospective customers throughout the nation. Respondent Foster
Type and Equipment Company, Inc. , for many years, has been pur-
chasing products for resale from a. nmnber of suppljers located
throughout the United States and it canses these produc.ts to be trans-
ported from the place of manufacture or purchase without the State
of Pennsylvania. to its place 01 business within said state and to its

custOmers located in various States throughout theCnited States.
The respondents maintain : and at al1 times mentioned herein have
maintained: a substantial course oJ trade in said products in corn-

mcree, as "conllnercc is defined in the Federal Trade Commission
"\.cr.

lIT

OWXERSHIP AX!) OPEnxrIOSAL caSTROL OF COl POHATE
RESPOXDEXTS BY INDlVlDC.\L RESPOXDEXT

5. Respondent Irvin J. Bormysky ("whose first nnme is incorrectly
speJledin the complaint as " Irwin ) is president of each of the cor-
porate respondents. I-Ie formulates, directs: and controls the acis
and pnlctices of the corporate respondents , incJnding the acts and
practices seL forth in the complaint. His address is the same as that
of the corporate. respondents.

6. During the years 1957 , 1858 , and until )'Iny 1 195D , the. offcers
of Foster Type and Equipment Company were IrYin Borowsky,
president; A 1ex Borowsky (brothEr of Irvin), vice .lJresident; Bcver1y
Borowsky (wife of Ir-vhl), secretary. In the spring of 1959 , I-Inns
"\Veiss became vice president and secretary (replacing AJex and
Beverly Borowsky) and Stephen Mucha became vice president while

4 Admitted in answers by eaeb res.pondent at p. 1.
Admitted in answers by each resjJondent at D. 2.e Admitted in flnswers by ('ach respolldellt at p. 1.

22- (1ri!I- rU-
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respondent Irvin Boro\\"sky continued as president , cJlnling 100% of
i:lG outstanding shares of stock of the company at all times until
August 1 185D when he transferred 10% of the stock to I-lans 'Veiss
and retained 90%.

7. Since the date of its incorporRtion, Foster Publishing Com-
pa, s outstanding shares of stock have been owned entirely by
rcspondent Irvin Borowsky, president and treasurer of the publish-
ing company. His wife Beverly Borowsky is secretary.
8. Respondent Irvin Borowsky has at all times exercised control

and s11pervision of the day to clay, week to week , and month to mont.h
operation of Foster Publishing Company, Inc. Respondent also
forrnulated , cEJ'edecl , and controlled the nets and practices of Fostel'
Type and Equipment Company at. least until February 1 , 1960 , the
date on which he and the byo c.orporate. respondents filed their
answers with the Commission and made this admission.

THE PLBLIC -\TIO PlUSTIXG DIPRESSIONS

9. The publieation known as "Printing Impressions" was created
by respondents and existed for the purpose of being used as a. cor-
porative means of furthering the printing equipment business of
Foster Type and Equipment. Company and of the manufacturers and
suppliers whose products are bought and resold by said Foster Type
and Equipment Company. Respondents gave notice to their sup-
pliers of the above-stated purpose in letters signed by respondent
Irvin .1. Borowsky ,,'ho signed 8uch letters sometimes as president
of Foster Type and Equipment Company, Inc. " and at other times
as president of Foster Publishing Company, TneY
10. In some instances suppliers of respondent Foster Type and

Equipment Co. , Inc., in written replies to respondents, expressed
their understanding that the publication Printing Impressions was

being used by respondent Irvin Bormysky for the benefit of Foster
Type and Equipment Company, Inc.

The \Vetter Numbering 3:faehine Company writing to I. .J. Bor-
owsky stated in part as follu\Ys :

* OJ * Thank you for your letters of May 14 and 26 (CX 12 and 13J outlning
the plans and policies that have been establisl1ed for your new publication
Printing Impressions.

ex 2. , Tr. 144-14;): TR. :iOO, 482, ex 2.-.
ex :!.-, Tr . :303.

"Tr. : O-l: ilDswer;;, p. 1.
10 Cx 15A-B; J9A-

CX fJA-F; 7,

-\-

F: SA-I"; 9_

-\-

1-: 10,,I-F; 12A-B; 13A-D; 14A-D; 17A-C; 18-

-\-

22A-
ex lL\-
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The several details thnt \Yere not ('ntirely clear haye no\y been clarified
through the additional information that you gnye us during our recent tele"
phone conyersations , and we would appreciate your reserving for us spare
for 12 Wetter ads 4" :x 3" * * , net cost for the bvelve issues of $1 584 000.

'Ve understand that it \yil be ;your policy llot to accept adnrtising from any
competitive manufacturer of typographic numbering machines whom you do
!lot represent , and further that the Fostel' Type Eqnipment Company ,,"il order
from us within a reasonable period of time , machines , parts , or acces."ories in
the amount equal to our net cost for the adYertising far \yhirh we are con-
tracting '" * *

This exchange arrangement 'YilS

Borowsky in the following ,yords :
proposed by respondent I. J.

'" .. '" Fm' thermore every dollar you spend in our
our Foster 'l'ype & Equipment Co. , buy back in
display

'" * "'

publication , we wil have
your products a \Vetter

.\fr. Borowsky also stated:
.. '" * 'Vil yon please send us "' ,. '" Photos of your products for our Type

and FJquipilent Co. ads'" '" ,. In " these tight" money times our proposal to
buy back every dollar you spend in ad.ertising should be most beneficial to
you'" '" "'

11. In some cases the exchange arrangement of advertising 

Printing Impressions in return for purchases of merchandise for

resale by Foster Type and Equipment Company was actually con
summatcd.

MERGEH OF IDEXTlTY OF ALL TmSPOXDJJi\T

12. Consequently, the suppliers of Foster Type and Equipment
Co. , Inc. , were on notice that Irvin Borowsky was a,ctually operating
that company and Foster Publishing Co. , Inc. , as parts of the same
enterprise or as a joint venture for the, benefit of both corporate par
ticipants. The publishing company, in its solicit.ations for advertis-
ing, committed the equipment company to buy merchandise from
snppJiers in return for their a.greements to advertise in Printing Im-
pressions and at tinlCs the equipment ( ompany solicited the suppliers
to advertise ill the publishing company's Printing Impressions.

The e,-idence docs not adequately support rcspondents position
that the joint venture "' as rcyoked shortly after a forma.l announce-
ment thereof a,nel that a. cease and desist order is not, therefore , in
the public interest. It does not seem reasonable to assume that after

a, formal written announcement of the joint venture to secure adver-
13CX IRC
HCX 12.
15 ex 19..- C: ex 20: CX 
10 CX 67; CS ; G9; 11A C; 15_ 16: 1E:.

-\-

B; 10A- C; 20: 63: 64.
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tising for the benefit of the respondent pa.rticipants that informal
telephone calls alone to a few suppliers of Foster should be construed
as vitiating the joint plan as to all suppliers, or that there was eyen

a bona fide intention to do so. In fttct , there is no evidence haying
substantial probative vi-eight indicative of a change in the joint
relationshi p of Foster Type and Equipment and r' 08te1' Publishing
preceding the filing of the complaint and after the announcement of
the joint relationship except the seH-serving statements of Foster

representatives.
13. Since the publication Printing Impressions ,vas represented

to the suppliers by respondents Borowsky and Foster Publishing
Company as "a cooperative means of furthering anI' printing eqnip-
mentbusiness and the manufacturers \\-8 represenC and because of
the high degree of control obviously exercised by respondent Irvin

Borowsl.;y over both corporate respondents , any payments made to
Foster Publishing Company, Inc. , for advertising services we.re pay-
ments JOT the benefit of al) respondents including Foster Type and
Equipment Company, Inc. , if not actually payments to the equip-
ment company.

THE SOLICITATIOX

14. Payments for adve.rtising services were solicited by each and
all of the respondents from the sllppiiers of Foster Type and Equip-
ment Company. The answers of respondents admit that the Foste?'
(Type and Equipment Company, Inc.J sent out (to its suppliersJ the
letter set OlIt in Paragraph Six of the complainf'

. ),

Jany of said

letters "wcre signed by the other t,YO respondents,
15. In their letters of solieitation , respondents oiIered advertising
, return for payments from manufacturers represented by them and

whose " lines ,ve sel1 in our Foster Type and Equiprnent Co." Con-
sequently, any such advertising payments were ma(h ill connection

th n spollclents offering for sale 01' sale of products bought from
their suppliers or manufnctul'ers.

YII

THE DISCHl)II -\ Tony P c\ Y:;(YXTS

16. As a
suppliers of

result of respondents ' inducement , t'\enty-nine of the
Foster Type and Equip1nent Company, Inc. , bet,yeen

17 See also comlllfnts of Commissioner Kern in the NUllrc case Docket 7S4S relnting to
Identically prond filctS at pagf's 3 through S, ;!T(1 '11'. S 2 re Foster , Dockf't 7CD'"

18 ex 6A-F; 7 A-F; SA-F; 9A-F; lOA-F; 12A-B; 13A-D; 14A-D; 17 A-C; lSA-
22_
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Findings

June 11)58 and December 1959 , made payments to respondents for
advertising services in a. toial amount exceeding $47 500.

17. J\Iany of the suppliers who made payments for such advertis-
ing services to or for the benefit of Foster Type and Equipment Com-
pany, Inc. , did not offer or otherwise ma.ke ,a.vailable such payments
to their customers who v;ere in competition with Foster Type and
Equipment Company, Inc.

VIn

KXOWLEDGE

18. R.esponclenis knew or should have known that the payments

for advertising services which they solicited and received were not
offered or made available to the competitors of Foster Type and
Equipment Company. Eespondent Irvin Borowsky testified that
none of the suppliers of the equipment company made offers of coop-
erative advertising since Foster Publishing Company went into busi-
ness in 1958. He also testified that during 1955 , 1956 , and 1957

out of its 400 to 500 suppliers , only five. offered cooperative advertis-
ing allmvances or payments to Foster Type and Equipment Com-
pany.::r Kat one of the competitors of Foster Type and Equipment
Company received any kind of offer of payment or allo\vance for
advertising services from any of the suppliers listed in Appendix A
hereof. A buyer who induces a seller to depart from his customary
pattern of granting no allowances and obtains a pa.yment for advertis-
ing services does so at his peril in the absence of eyidence indicatiye
of reasonable inquiry to assure the buyer that his competitors who are
customers of the seners , arc receiying a proportionally equal a.llow-
ance t.o that granted him. See C. v. A17.erican News Company,
Docket No. 7396 , Commission s decision of January 10 , 19fH; see also
opinion of United States Circuit Court of Appeals , Second Circuit
in deeiding this ease on review, February 7, 1962. If anything, the

evidence circumstantial1y suggests that respondents knew Foster
Type and Equipment Company was reeeiving a pre.erential allow-
anee. There is certainly no evidence of inquiry which would meet
the requirements of the American 1" CW8 Company case supra.
19. The respondents have knowingly induced and received pay-

ments of mOlley and credits jn consideration for advertising services
furnished by respondents in connection with respondents ofi'ering for
sale and sale of products sold to respondents by many of their sup-

See the attacllel1 f'numeration (Appendix A)
eviof'ncec'l. ome of these s\lpr!if'r

o Tr. 151-152.
:?1' 197-199.

(p. IS bf'reinJ accurately setting forth a"
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Filldillg:- 04 F.

p1iers. Furthermore, they knew or should hRve kno"'Jl sneh pay-
ments '"ere not made ayailable on propol'tionally equal rl nns to all
other customers of sueh supp1iers competing ,,,ith respondents in the
sale and distribution of snch suppliers ' prodncts.

Hesponclcnts request the hearing examiner to reconsider the deci-

sion of the U. S. Court of Appeals for the Seyenth Circllit in State
lVhole8ale Or()ce)'..' v. The Gl eat Atlantic (C Pacific Tea 00.. 258 F.
2cl 8:31 , ,yhich formed the basis for the legal position of counsel ill
support of the complaint , in light of the 'Iyhol1y different facts in the
iustant case.

It is pointed out by respondents that. ilTP':pcctin' of thE" initilll
decision in this matter. ne\',

- (',-

idence demOJ1 ti' ntes thar any payments
to Foster Type are not disproportionate since an cOlnpetitors of
Foster Type testified they had received ,,- ithout limit: co tly di:' l'!

nlfi1 and other promotional rnateria1s horn al1 31ppLel's"

This evidence fails to negate any infercnce which llay be rea on-

ably drawn from the evidence that respondents knell' or shonldlwH'
knOl\"1 that any payments "vhich they recei..ed lor nclvertising 8('1,
ices "vere not offered or made avai1able to competitors of Foster Type
on proportionally equal terms or that equinllent allmvnnces "ven"' in

fact granted on proportionally equn1 terms.

The Commission has estab1ishec1 that Slwcific discriminatory ll(l-
yances for aclyel'tislng ,,-ere made by 5npp1iers to Foster Equipment
via Foster Publishing: its joint n' ntnre1' The burden is the11 npon
the respondents if they "ish to take acl\ ,llt:l2 of the exception to

show that the promotionalmatel'illls Iyere not disproportionate to the
advertising allowances proyed. ponclent : t', iclE'nce in this respect

is too ..agne and conjectural in estahlishing the dollar ntlllc of the
promotional material to justify a conclusIon that snch prornotional

matcria.l is the. dollar equivalent of paymrnt.'3 for the benefit of
Foster Equipment.

CIRCl:L.\ TIOX REPHESEXT.\ TIOX S

20. In the course and conduct of their bnsiness , fll1cl fol' the pnr-
pOSE of inchH'ing the sale of ach-ertising spflce in their publication
Printing Impressions Xationa1 Edition , respondents han:' made

certain statements ,..it11 respect to the Cll'Cllhtion of said pl1lJ1iC,ltion

inlBtters , advertisements and in sftic1 "Printing Impressions Xational

Edition ': 01 national circuhtion , 01' "..h1('11 the following are typical:

Circulation GO.OOO and Circnlation of botb IJ1blicntions I G"nplJic Art :\IClltbly
and Printing Impl'essionl the same.
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Conclusion

21. Said statements and representations -were true
lending or deceptive as evidenced by the following:

and not 1118-

CIRCLiL \T10.' AN.\LTSIS OF PmNTI:\G hJI'HEf35IO ATIO"L\L EDITIOK
SBP' EMBER 1958 TO CEMBER 1959

I Billed from I -- I "'Jailed 1M class.
TotalDate i pri'ter ' lI! ailed 3d eIftss ' Europe and ' eirC IHterJI " ClIllHd:\ ,

Sept. 1958_

~~~

:=i 000 i- - 8g,

- -

116, O
OCI. 195L--

- --

' no, 000 55. 091 * , \loli UO, OliO
:' ov. 1955- GO. 000 53. 102 '. J. 3 iO. onoDec. 19.'j8-- 50 000 58 513! 1.1f:7 (ill. 000

Jan. 1959-- 61 000 ,,;3.::,6 7 721 Cl.oon
Feb. 1959--- (il oon 56,!H5 1 005 (il OUO

;\lar. 19j9-- :1 61 000 (,0.9,3 27, ()J OOO
\pril1959-- 000 ' 1 0G, 0()n:\Iay 1959-- - (13, 000 (,-.

::.

7::9 I (,3 OeD

JUlle 19,'j9-- 60 000 sn, (i59 3. 341 Go. ono.- (;0 000 ,'i(;, 5(,9 I 3 431 UO OOOc. 

-- 

59. 000 , , 192 "' 808 I (\j , 000
Snjt. 1959_ 85 000 ' liD, 588 ; *'*'1.81:: 78. 400
Oct.l!J5G - -

-- 

61;500 (iO. 3::9 111 (i1 , 500
Yov. 195lJ_ , 'H__ --_--_U_ ' 62,300 ;'9.151 :::8 30D

Dec. 195\L HU----W._- 6J 500 ; 59 57 2 43 61 5110

!J50 copies of Prmtinp: Impressiol s were disuibuled HI Bushle o Show;n :'ew York City.
200 cople of Pnntillg lelpresslOlls \HrC (llstnlJuted at ClElfLlia l GrapJ1Je Arto Conference 1I :\loJlreul.
Pnnter hact large p()i1age. BlIl('r! for ,'i!! OD(J cop ies Inn gilYf 1 000 lesser (jualJty cOJJies at 1:0 cliHrge

'*'

DOO COplCS of PnlJllng Ll1preSs1ol:S were d olnlllltecl at 7th (;r !j)hic Arts :E;'JlO,jtl011 at .' r\' York
Clty.

22. During the period September 1858 through September 1\)59

the average circu1ation of Printing Impressions ,vas equal to or in

excess of GO OOO.

23. The representation that the circulation of the X alional Edi-
tion of Printing Impressions 'Yi:S the same as Graphic Arts Ionthly
was substantially true.

24. In the conduct of their business since 1958 , respondents have
been in substantial competit.ion, in commerce, with corporations

firms and individuals in the sale of advertising space -in national
pnbl:cations of the same genera1 kind and nature as that S01l1 by
respondents.

COXCLUSIO:rTS

As charged in Connt I of the comp1nint the a.cts Rnc1 practices of

respondents as hereinbefore alleged, of inducing and receiving spe-

cial paYlnents or allowances from their suppliers which \H:1"e not
made available to cOlnpetitors , arc, an to the prejudice and injury of
20mpetitol's of respondents and of the public; have the tendency nl1rl
effect of obstl'l1cting, ininring and preventing compe1ition in the sale
and distrjbutjon of printing suppliesanc1 equipment and have th(:
tendency to obstruct and restrain and have obstl'1Cted Rndl'cstrninccl
commerce in sndl merchandise; an(l constitute unfair methods of
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competition in commerce and unfair acts and practices in commerce

1yithin the intent and meaning and in violation of Section 5 of the
Federal Trade Commission Act.

Contrary to the charges in Count II of the complaint the respond-
ents have not llsed false., misleading and deceptive statements , rep-
resentations and practices ,vhich haye had and now have the capacity
and tendency to mislead members of the purchasing public into the
erroneous and mistaken belief that these representations were and
are true and into the purchase of subsulntial amounts of advertising
space in " Printing Impressions National Edition" by reason of any

erroneous find mistaken belief. As a consequence thereof substan-

tial trade in commerce has not been, and is not deemed , unfairly
diverted to the respondents from their competitors and substantial
injury has not the.reby been , and is not being, l10nB to competition

1n commerce.
Aside from other reasons heretofore discussed , respondents urge

that the instant proceeding should bB dismissed for la,ck of public
interest since on .Jllne 18 , 1962 , the assets of Foster Type and Equip
ment Company, Inc. , were purchased by Phillips & Jacobs , Inc. , and
a restrictive covenant under the terms of a purchasB agreement pro
hibits Foster Type and Boro sky from competing as set forth in
Responc1ents Exhibit 70 , for identification. This document , as well
as other e.vidence as rejected by the hearing examiner since his
authority pursuant to the order of remand as specifically limited
to the receipt of "additional evidence identifying the products and
lines of products purchased by Foster Type and its competitors from
suppliers a,llegedJy induced by respondents to make payments viola-
tive of Section 2(d), as well as evidence bearing on the issue of com-

petition between Foster Type and other distributors in the resale of
goods invoJved in the aUeged violation of law." The examine,r 'vas
a.lso specifical1y directed .: to receive additional testimony on the avail-
ability or unavailability of payments for advertising or promotional
services to distributors compet.ing ith Foster Type in the resale of
such products.

Respondents ' evidence relating to public interest concerning events
hich occurred subsequent io the issmtnce of the hearing examiner

initial decision on July 17 , 1861 as received by the hearing exam-
iner as a proffer of proof only so that the Commission could have a
complete record before it in the event they wish to take c.ognizance

of the rejected proof offered by respondents suggesting that a cease

and desist. order would only resolve an academic issue.
Since the hearing examiner s decision is premised upon adducible

evidenee as limited by the Commission order, it is concluded that this
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Order

proceeding is in
shall issne:

the public interest and that the fol1owing order

ORDER

It is ordeJ'ed That the respondents Foster Publishing Company,
Inc. , and/or its successor in name , North American Publishing Co.
and Foster Type and Equipment Company, Inc. , corporations , and
Irvin J. 13oro\vsky, individually and as an offcer of the corporate

respondents, their offcers , employees, agents or representatives : di-

rectly or through any corporate or other device, in or in connection

,,--jth the purchase in commerce , as " commerce" is defined in the. Fed-
eral Trade Commission Act. , of printing equipment and supplies and
graphic arts equipment and supplies for resale by respondents , do
forthwith cease and desist from:

Inducing: receiving or contracting for the rec.eipt of anything
of value from any of their suppliers as compensation or in con-
sideration for senTices or facilities furnished by or through
respondents in connection with the processing, handling, sale or
offering for sale of products purchased from any of their sup-
pliers, when respondents know or shouJd know that such com-
pensation or consideration is not affrmatively offered or other-
wise made availa.b1e by such suppliers on proportionally equal
terms to all of their other customers competing with respondents
in the sale and distribution of such suppliers : products.

It is further ordered. That Count II of the compJaint is herein

and hereby dismissed for lack of evidence SUp pOTting the allegations
thereof.
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FEDERAL TRADE COMMISSION DECISIONS

COllI laint 64 F.

FnL\L OnDER

This matter having been heard by the Commission upon respond-
ents exceptions to the initial decision after remand and upon briefs
in support thereof and in opposition thereto; and

The Commission having considered said exceptions and briefs and
the record herein , and having determined that the exceptions should
be granted:

It i8 O'yler-eel That the initial decision of t.he hcnring examh1cr
filed .1 anuary 24 , 1960 , be , and it hereby is, set aside.

It is Iw.the?' o"demd That the cornplnint be, and it hereby is

dismissed.
By the Commission , Commissioner iacIntyre not concurring and

Commissioner Higginbotham not participating.

J X THE LUTER OF

nLTON KASTIL ET AL. TRADlXG AS
nLTON KASTIL Funs ET AL.

CO:NSEXT ORDER , ETC. , IX REGARD TO THE ALLEGED VIOLATIOX OF

THE FEDERAL TRADE COUlIrISSlOX AND 'rIm FUR PRODUCTS

LABELING ACTS

Docket C-674. Complaint , Jan. 1964-Decision , Jan. 1964

Consent order requiring manufacturing furriel'R in Chicago , n1. , to cease vio-

lating the Fur Products Labeling- Act by failing to use the term "natural"
on labels to describe fur products which were not artificially colored; fail-
ing, in invoicing, to show the truc Dnimal !lame of furs and the conntry
of origin of imported furs, to disclose wben fur was bleached or dyed
and to llse the te-rms "Persian Lamb" and "natural" where l'cqllil'ed; sub
sUtuting nonconforming labels for those attached iJy the manufacturer or
distl'ibulol'; and failng in other respects to comply \vith labeling alll in-
voieing requirf''lf'llts.

CO:.IP1..-\LXT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products LabeJing Act and by virtue of the authority
vested in it bv said Acts. the. Federal Trade Commission ha.ving
reason to beJie,:e that Iilt n Kastil , and Edward Kastil , individually
and as copartners trading as Iilton Kastil Furs and Irving ICasti.l
individllal1y and as an employee of the partnership hereinafter
referred to as respondents, have v10Jatecl the provisions of said Acts
and the Rules and Regulations promulgated under the Fur Products


