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IN THE fA TTEH OF

OXWALL TOOL CmIPAXY, LTD. , ET AL.

ORDER OPIXIQX \ ETC' IX REGARD TO THE .\LLI GED \'1OL\TIOX

FEDER\L TR).DE CO?DIISSlOX .\CT

OF THE

Docket 74.91. Complaint , JIa!) 15. 1959-Dcci8io' n. Jan. 16. 1964

Order c1pnying motion for flutber modification of amended order. dated Scp-

temlwl' B, IHG;:l, O;-j F.T. C. JliG , and restating the IJl'oYisions of the eeal't'

and desist onler-requil'iug conspicucJus affrrnatin disclosure of the conn-

try of origin on imported handtool;: tl1emselYcs and on the containers
thereof.

OPINION OF THE CO::BnSSlON

\NTARY 16. 1804

This proceeding is C'oncerned with respondents ' obligation to dis-
dose 1hl' foreign origin of tools they import for domestic sale and
distrihution. "' e haye already considered this matter on two other
occasions. and it has nmy come up on respondents ' motion and afi-
dn.vit requesting' clarification and modification of the Commission
final order entel"eel Septembcr H)G;J whose pertinent proyisions are

set forth in the mal',Q"in,

" .

\t responrlents : request the efT'eetiye date

of that order has been stayed pending onr decision on their latest
motion,

Respondents contend that the modification of the orig-inal order
to cc,ase and (lesist , incorporated in the order of September , 19();j , does

not go far enough to meet the exigencies of their business and , in fact
has made ullcertain the. measures they must undertake to aSSllre com-

pliance with the Commission s order.
OUI' original order prohibited respondents fnml selling

tools ,yithout conspicuously disc.osing thereon the country
importc(l
of origin

1 '" IT IS ORDERED that rt'8p0nc1ents .. '" '" (10 fonhwith (' el1 t' find desi t fl'Oll:
1. Offering for sale , "elling: 01' di"tl'ibuting "aid Pl'O(l\lCt" witlHHlt afIrmatin'l," nml

clt'nrl - di c1osing' in a conspicl1ous place on the prodncts tl1('nlH'l,ps the C(1\lntr " of

orifdn thprpof.

2. Offering for "ale, ,:plling: or di"trihuting "nir1 p1'()dl1ct ill contili1H'l's or with
ntrnel1llents ill n llillJJCl' which ('au,:e till millk on the 1")l'oduet" iuentif,' ing tllP ('()\lItn'
of Ol'i jn to be hid(len o!' ob"C\ll'eeJ withul1t clea!'ly dj clo ing the eountn- of orip:in of

the lJro(1l1cts in a con pi('n()l1 pln('(' on tlw cuntaine!' 01' intachment. Providt'l, 110""-

pn'!', thnt in 1110"12 instances ,,"h(,1'c(n) t,, o 01' morE' p1'o(1ucts import('r1 from t\Y0 (0'
mOI (' fOl'eign Cl\;lnt!'ip o!' p1ncl' al' (' packi1i!P(1 t0g:dJlel' in the SI1IlI' contilillcl' , ,\"lH'I'

1\1) till' iilptH"ll,(1 i1Jticlt' tlH'mH'ly!' ill'e cle;1r1\" Hn(1 ('on piC;lnl1 \" llil1'I;:i'(l with tllr
(:ou;1t1'Y of (Il' igin. a11(l ,\"11("'(' (e1 thc cuutninp1' is 1111';(',1\('11 ;111(1 the (lrtie!ps nJa ' lw

readil,- j''mOH' (1 tl1Pl't'fnl!ll fel:' t' "aminatio!l 11," it 11)0 J1e('ri e Imre:ln ' ))l'io1' to p
('b;l . th., rl ('h' \1n' , in ;1 C0n 1,icl11\1" 111.1("(' 0:1 thp ('ont;,iner, (lJ;lT all ('r it !,onioll 
the Cl11t. 'ur" nr sneh pnl:ki1g ' nre ill1j1o!'tt'(1 :111(1 that thp(:0111:tn- 01' J1J;C'l' of (lri ,iu or

f01'eig:11 lIli1(l(' 1'1'0(llirt ('t forth on eaC'J l)1'llduCt, ,;11:1;1 l:l1nf'itute eUllpli:lnce witll tb
T('l'J1" llf t!Ji. 01'dl'I'."'
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or from sel1ing imported tools in containers or with ftttachments
obscuring the mark on such products identifying the country of
origin , unless this information is conspicuously disclosed on the con-
tainer or attachment. Oxwa.ll and the individual respondents do

not object to making the required disclosure on the tools themsehes
but argue strenuously that any requirement going beyond the obliga
tion to general1y disclose on the containers or attachments of their
products that such merchandise is imported and requiring in addition
the identification of the country of origin of the importet1 tools on
snch containers or attachments , ,lS a. practic,ll matter , is impossible
of fulfillment , or at least unduly burdensome because their sources of
supply for identical tools may be scattered throughout the worlel ,lnd
they cannot anticipate \'ith accuracy the conn try of origin of partic-
ular articles at anyone time. This problenl is compounded , respond-
ents assert , when their tools arc sold in assortrnents comprising
imports from several countries.
Hespondents previously submitted this argument to the Commis-

sion in thei r motion to reopen and modify filed X ovember 20 1D6:2.

In response to these contentions: \ye reopened the proceeding- nnd

modifiecl the challenged prohibition. As amended , the order pro-

vides t11111, in those institnces \yhere the. containers hide or obscure the
mark identifying the country of origin on the importeclmcrchnndise
a statement on the container to the effect that all or part of the ))1'0(1-

1Icts contained therein arc imported and that the place of orig-in of
the foreign articles is set forth on each product \vi11 suffce if three
conditions are met-- first , two or more tools arc imported from diflcr-
ent countries and are packaged in the 3ame container; second , the

imported articles arc themselves clearly mnrked \vit11 the country of
origin , and third , the articles in the container may be readily removed
for inspection prior to purchase.

'Vc first turn to re. sponc1ents ' most serious contention , namely, that
nnder the terms of the order respondents are precluded from utilizing
certain methods of packa.ging: namely, skin a.nel bubble packs. The
lirst sentence of paragraph 2 of the on1e1' pennits allY type of pn('k-

"TJJe ('hnlleng-ed pl'()Yi ion of rhr ol'i,;iIHlI Ol'drI' tated n follow
JT J8 ORDERED tlJnt l'P pondellt

.' 

'" (10 forthwith cef! e nIHl de t from:

':'

2. Offering- for snle, - dliIl;; or (1i tributin;; said 11)"ocJucts in c()ntnin"r or witJ)

f!ttachJleni in a munllPr \\ l1lcl1 (, 111;;(,S tl1f' mark on thr 111 o(lnct;; j!lf'ntif jnz the rO\ln(l'
of Ol'i;:In TO lw l1i(1(1"n 0:' olJ C\lr(' (l \\itIJl1ut ('lenrl - rlj illg: tlJe (,O\1l1t1'\' of orig-in of

T)I(' j1l"o(1u('ts jn a cOl1"J1iC\lnl1 11l.1Cl' 011 tIll ('ontnin(' r \Ji' aiTncJmH'llt " 
J Sr'(' fo()tllo1.f' I, II)JHI
-I A bul)ble 01' kin pat!; i ('llti,lll \' :1 (' rl1tnin!'r ('''n Til1z of ('pnr. trali p;ll' llt mnr!'

ri;ll

, ;;'

nlinl2 me1'chiHj(li (' to a lJ:lcl,::rolllJ(l can!. Ip. In , nf'''ponc1en( lfldayit. filp(1

KoYember 1, 19l:;.



242 FEDERAL TRADB CmnnssIO:\ DBCISIO:\S

Opinion 64 F. T.

ngillg sealed or unsealed, ,,,jth no requirement that a notation signal-
ing foreign origin be l1Hll'kecl on the container or attachment ns long
fiS such cOllwinel' or attachment cloes not conceal or obscure the mark
all the merchandise (lisc1osing the Coulltry of origin. Hesponc1ent
howen:1' , apparently Inisc.ollStlnec1 this Pl'Oyi80 as requiring that in
each case the exact country of origin be Inarkecl not only on the tool
Imr also on the container or attachment en'n in those cases "'"here

the container or attachment does not obscnre the foreign origin
identification on the imported item. Theil' misapprehension on tIli:-
basic point seems to be the principal SOllrce of their diffculties.
Assuming that skin or bubble packs are in fact constituted of clear.
trnllsparE'nt. materinl as respondents assert in their motion, they
shollhl haye no insnperable clifIculty in complying' '1,ith the tel'm
of this proY1sion.

\Ye now turn to the ambiguities which respondents assert are
inherent in the order. Despite their suggestion to the contrary, the

Olnission of the phrase " or ,,,ith attachl1ents from the second sen-

tence of paragraph :2 is intentional.. \s nlready pointed out , respolld-
l'nts are free to utilize sealeel c.ontainers sud1 as 1mbble or skin
packs without any foreign origin idcntification on these containel's
as long as such packaging does not obscure the foreign origin mark
on the articles enclosed therein. In this conJll'ction we note further
that responrlents have correctly construed the second sentence of

pnragnlph 2 as limiting their option to apprise prospccti \ e cus-
tomers of the foreign origin of their merchandise by the Inore genera 

notation on the container that all or part of its contents are imported
to those instances ,,-here snch containers are unsealed and the
en('losed items may be readily removed for inspection.

The oreleL mOl'eo"er does not permit t.he inference that Ox\ya11 is

prohibited from using skin or bubble pae-ks in those instances where
one or more of the items are imported from two or more foreign
('onn11'ies merely by condition (a) in the second sentence in para-
p:mph of the order: the two sentences in the second paragraph of
the order do not lirnit each other as respondents apparently contend:
rathel' , they afford alternative methods of compliance.

espondents object further that the use of the term ;: prodncts :. in

the first. sentence in pnl'agraph :2 of the order is not clear, They
assert:
'" A liternl reading of thai ('nt('n('r. Oll' nttol'f'Y arlyi::es \1::, may either
1lenn tl1e ::nlle item impOlte(l froll ,;'PH'ral c0I111tl'ip:: or :'l'yernl items, eneh

5 .-\tt:l('lJmt'Dt , 1'01' tlH' I11rO"'p nf tJ1j" (11'c!P:'. fir" to 11" ron tl'lIPd f1" pf1ckag-ing- (\1'

c(1nraill('1' ('on ti!lg of n clpal' rln tic nwtprinl f'alr(l to n l1ick::l"Ol1n(j CHI'l.

f'P f(lotTJote I. 811prrt,
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of which may come from Ol1e or more C'onntrie:'. In either ease, wl1ichen'l"
the meaning the proulem of mi8take or unintentional misrepresentation aR

to country of foreign origin. or deliberate r,llbotage of our instrudiol1s stil
exist 0: 0: '

--\. straightfol'yard reading of the order, we hold , can lead to no
conclusion exeept that the terra '; produets :' necessaril,)' encompasses
both interpretations advancecl by respondents. Conceivably, however

respondents may find compliance ,,,ith the terms of the order not as
diffeuH as they profer:s, since eyic1ently their protest j to a consid-
erable extent at least must be ascribed to a fundamental misappre-
hension on their part as to the import of the provisions of the

lunendecl order.
:-ulnnission by responclents of the packaging and fore.ign origin

markings they intcnd to llse to the Complianee Division would be
lwlpfnl in dispelling the misunderstanding ,yhi('h now seems to
exist. Consu1tation by the Commission s Stafl and respondents relat-
ing to concrete examples of OxwalFs containers and foreign origin
Jnnrkillf!s in the light of this opinion \yolllcl be. the proeeclure most
ealenlated to define 0_ ''n111"3 obligations under the order with
dispatch.

Under the cir(,llmstances there is no reason for further extended

consideration of respondents ' snggested order submitted in their
earlier motion filed \o\"ember :20 10G:2. This proposal \yould prm-ide
without c)lwlifieation that the foreign disc.osl1re requirement is sat is-
iiecl in the ease of an types of packaging by a general statenwnt on
the container or attachment to the efleet that the contents are imported

,,-

ho11y or in part , and that the cOllntry of foreign origin is specdi-

a11y set. forth on the enc10sed imported articles. Hespondents
llrp:ing the Commission to adopt this conrse , rely on Regent Games

Inc.. ct ,,!.. Docket Xa. C~1(i7 (HJG2) lGl F. C. HJ, a ('onsent pra-
c.eeding. In our disposition of this matter , we are not. unmindful of
the order in Regent GClne8 and in fact ,ye modined Ox,yal1'5 order
in the light. of that precedent. The remedy imposed in each proceed-
ing, hmyever , must be fitted to the facts of t.he particular case.
Although the Commission may, in certain instanc.es, adapt the

approach taken in a consent order proceeding to other matters, \"e

ha.v e determined tha.t the Regent order is not applicable ,yithout

qnalific.rltion to the facts of this case. The remedy imposed in c.on-

sent proceedings , ,,,h1eh are devoid of finding of faet , can be applied
to other matters only ,,,ith caution : since cases settled by consent in
genera1 give only the broadest outline of the unfair trade practices

giying rise to Comrnis5ion action. In this instance we are persuaded

., HpnJOIluent ' affduyit fill'd Xovprnber 1. HJ6:-

. p. "'
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thht. the final order issued Sept.ember D , 196:3 has nfforc1ed respondents
as mu('h relief in the 1ight of their practical business problems as 1S

consistent Ivitll the right of prospectiye el1stomers to be fu11y ndyised
of the origin of OXIyalrs products. _-\ccorc1ingly, responclellts
request for further modification of the order in this proceeding ,,' ill
be denied.

FIN.\L ORDER

This IIlnHcl' came before the Comrnission on l'espOnrleIl1- motion
and afIidavit filed Noyember 1 1963 , for a clarification and modifica-
tion of the tinaJ order issued September I) , 196:3 L6cJ F. C. 56(il
At. the same time respondents requested an extension of time ,yithin
vlllich tn file their report of compliance and it stay of the eflective
elate of the order to preserve their right of appeal penrl1ng' Com-
mission action on their motion. COlnplaint connsel on O\-ember I
ID()S filed his answer in opposition to responclents mati OIl and aff-
da1'it. The effective date of the final order of September 8 If)(-:J was
stayecl llntil fllrlher notice. The Commission has now determined
for the reasons stateel in the accompanying opinion cmlstrlling the

order in response to the qnestions raised by respondents ' motion and
afFidaTit that the final order shonlcl not be moclifier1. ",\ccol'dingly:

It ii, O''de/'ed That responclents Oxwall Tool Company Ll(l.
corporation , ancl its offcers, and responclents In.x .J. Blnm amI
Si(lney Blum , individually ancl as offcers of saiel corporation , ,met

responclents agents , representati1'es Hl1cl e11ployees (lirectly or

through any corporate or other de1'ice in connection 'I"ith the offering
for sa1c sale and distribution of importcd merchandise in commerce
as ;;commerce " is definecl in the Fe(leral Trade Commission Act , do
forth with cease ancl clesist. from:

1. OfFering for sale, se11ing or distributing said prodncts

",,,ithout affrmati1'ely and clearly disclosing in n. conspicuous
placc on the products tlwmselves the, country of origin thereof.

2. Offering for sale , selling or distributing said products in
containers or with attachments in it manner which CHnscs the

mark on the products identifying the COlllltry of origin to be
hiclden or obscurc(l without clearly discJosing the country of
origin of the proclucts in H conspicnolls place on the container

or attachment. Providecl \ however , thnt in those instances where
(ai hyo or more products imported from hyo or more foreign
countries 01' places are packaged together in the same C'ontainer.

,,-

here (b) the ilnported articles themseh-es arc clear1 - tU1cl C011-

spicuol1sly marked with the cOllltr - of origin. and "'1'here ((') the
container is unsealed a11(l the artic1es may be. 1'(, 1(1i1 - removed
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therefrom for examilllltion by a prospectlye purchaser prior to
pUl'chnse , the disclosure , in a conspicuous plnce on the container
that nIl 01' a portion of the contents of such pac.kage are
imported and that the country or place of origin of foreign made
products is set forth on eac.h product , shall constitute comp1iance

'\yilh the terms of this order.
It i fUi'the1' ordered That l'espondents Oxwall Tool Company,

Lid. , Max J. Blum and Sidney mum , shall , ,yithin sixty (60) days
after service upon them of this order , file \yith the Commission a
report in writing setting forth in detail the manner fLld form in
which they have complied with the order to cense and desist as set
forth he,rein.

Ix TIlE L-\TTER OF

BB. ILLO IA?\FFACTl'Rl?\G CO",IPXNY mc.

omH , opnnox , ETC. , IX REGARD TO THE ALLEGED YIOL\TlON OF SEC. .. OF

TIm CL.\ YTON ACT

Docket 6557. COniplaill, Jill!! 22. 1956-Drcision, Ja)/. 17. 1964

Order requiring the largest producer of steel wool IlHl steel wooL produds in
the l'nited States, to din'st itself absolutely, within 011e year. of all the

assets. properties, rights and privileges. tangible and intangible, relating

to the sale of industrial steel '''001, aequircd by its nC(luisition in lHo.) of
the fourth ranking producer of household teel wool. but excluding from
the order the plfllt amI fixed assets of the acquired company: to refrain
for five years from sellng industrial steel '''001 to customers of the
acquired company except as it ser"ed them in 195;:; Hud to ('ease aud

desist from manufactul'ng industrial steel wool on the acquired premises

except for such amuunts as might be n by-product of the manufactur(

of household steel wuol product;;.

CO:?IPLAINT

The Federal Trade Commission , l1aving reason to believe that the
party respondent named in the caption hereof and hereinafter more
particularly c1esignatec1 and described , has dolated and is now violat-
ing the prayisions of Section 7 of the. Clayton Act 

(17. C. Title 15

See. 18) as amended and approyccl December 29 , 1\)50 hereby issues

its complaint , pursnant to Section 11 of the aforesaid Act (lJ.
Tit:1e 15 , Sec.. 21) charging as follows:

\JL-Gr:,\PU 1. Hesponclent. BriIlo l\Ianufacturing Company, Inc.

(hereinafter referred to as " respollclent ), js a corporation organized
and existing under the 1aws of the State of Kcw York , ,yith itsoiIce
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and principal plnceof business at. 60 John treet , Brooklyn 1 , XC,y
ol'k.

\H. :2. The ,Yilliams Company (hereinaftcr refern-'ll to itS

'Yillialls ) is a corporation organized and existing under the b\ys
of the State of Ohio, with its offce anc1 pl'incipaj pinee of bl1sine"

at London , Ohio.
\R. 3. RespolUlent is engaged in the productioll and sale of st-eel

\Yool and steel \yool products for household usage and of steel wool
un(I steel wool pro(l11cts for incll1stl'ialnsap" , and other metal wools
in commerce , as "commer('e is defined in the Clayton . ct. During

the yeftI' 195-: , respondent's sales of said products exceeded $lLOOO OOO.

HespOllclent is , and prior to the aCflnisition described in Paragraph ;)
hereof ,yas , the largest producer of steel wool and steel ,yool product
in the rnitecl States.

\H. 4. Prior to .July H,;)5 , ,YiJ1iall13 wns engaged in the prol1l1c-
tlon nnd sale 01 steel ,yool and steel ,yool products for household
usage and of steel wool and steel wool products for industrial l1sa.2'
in commerce , as "commeTce is defined ill the ChytOll Act. DuriJl
the year 1054 , ,YiJ1iarns sales of said products were approximatelY
$838 000. Prior to its acquisitjoll by respondent , ,YilliaJls ,,,as one
of the four largest producers of steel l1d steel wool products in the
Vnitecl States.

\R. r.i. On or after J nly 5 , 1835 , respondent. acquired , for the

sum of S800 OOO , aJ1 of the outstanding c,lp1tal slack and the. assets
awl the business of ,Villiams.

\n. G. Prior to the aforementioned acquisition , respondent "\"ac:

the dominant factor in the steel ,yool producing industry in both tlw
household and the industrial segments of sHiel industry.

Sales by producers of steel wool ancl steel ". 001 products for house-
hold usage totale(l approximately S20 OOO ()OO in the Ullited States jn

19;54. Respondenfs sales accounted for approximately 50% of thi
amonnt. Hespondent"s sales , ,yhen combined ,,,ith those of the Hum-
ber two ranking producer in the household market, ac( ollntec1 i
approximately DOle 01 all sales in said 11,llkct in 1854.

The rcmaining 10le of 1954 househohl sales was distributed fllnong'
the remaining fonr producers in the hOll ehol(l market incluc1inp.
,Villiams. ,Yilliams ranked nnlnbel' foul' in the household market
even though its sales of household steel '''001 and stee1 ',,001 products
,,,ere only a minor fraction of its gross 1D5. ! sales.

Respondent , by virtue of the acquisition of ,Vi1iams. incJ'cllsecl it:;
dominance in the production flllc1 snJe. of hOllse.hold stee1 ,yool flnd steel
,yool products ,111(1 eliminated as a competitin' factor i11 the market the.
fOllrth ranking produccr of said product::. Respondent's acquisition of
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,YillifllllS increasc(l responclent's llfll'ket share of the household mar-
ket to a far greater extent than that enjoypc1 by respondenr and
,Villinms eomlJinec1 prior to the acqnisition. This c1isproportiOlw!l-
increase is clue to the fact that respondent , by yir ue of the acqui3i-

tion of ,Vi1!iams : facilities , has been able to pl'o(luce larger amollnts
of household steel "\yool and steel wool products from said facilitie
than ,Yilliams produced , while retaining or increasing: the prodnction
of steel wool and steel\yool products for industrial usage from said
f,l('ilities.

SrLles by proc1uc.el's of steel ,yool and steel ,yonl products for il1(ln5-

trial usage t.otaleel approximately $-1 500 000 in the United States in
105-1. Respondent's sales accounted for approxima.tely :30% of this
amonnt. Responclenfs sales , ,,,hen combinel1 with those of the num-
ber t,yO ranking: producer in the industrial lnarket , accounted for
approximately 55re of al1 sales in said market in 105-1. The remain-
ing 45 % of 1054 industrial sales was distributerl among the remain-
ing fiye producers, including \Villiams, in the indnstrial market.

'Villiams was the third ranking prudncer in the industrial market in
ID;,)J , its share of said market being approximately 1710 of the total
market and 33?c of the market enjoyed by the smallest fi"e pro-

ducers. Hesponc1ent, by virtue of the acquisition of 'Villiams
increased its dorninanee in the production and sale of industrial steel
1yool and steel 1yool proelllcts and eliminated as a competitin' factor
in the marke.t the third ranking produeer of said products.

\H. 7. In nddition to the increased dominance in both the honse-

holel and industrial markets , as heretofore delineated , respondent , by
virtue of the acqnisitiol1 , has acquired a ne1" location and facilities
in London , Ohio , from ,,,hich shipments of hOllsehold and industrial
steel \yool and steel wool products can be shipped to respondenfs
cnstomers in the western, southern and mid \'\estCl'n areas of the
l'niteel States at lmyer freight rates than shipments to said cnstOlner:-

formerly made from responclent's BrooklYJl Xe,y York , adclress.

Said freight benefits yary from $:2.50 to $:-LOO per 100 pouncls of
goods shipped. Freight costs flre a major factor in the sieel 1'1001

industry nnd steel ''1001 and steel wool products are customarily old

frei ht prepaid hy the pl'oclncel'. . :\s a result of the afol'ementlOned
freight benefits gained by yirtne of the acquisition , responclent may
be able to reduce the prices it ch:llges for its steel 11'001 and steel wooJ

proclucts in both the household and industrial markets. The dfed
of sHiel freig'ht iHhantnge3 resnlting from the acqllisition has hacl
aJlcl may hnn n substantial tendency to further increase respondent's

domillanee in both the household and the industrial markets.
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\T. S. Respondent has vioJaterl Section 7 of the Clayton Act as
amE'1Jlec1 ill that the acquisition of the stock and assets of ,VilJiams,

as described in P,uagraph ,) hereof , may have the effect of substan-
tialJy lessening competition or tcnding to create a monopoly in the
production and sale of steel wool and steel wool products in the
Cnited 'States and in each of them.

:\lo1'c specifically, the aforesaid eifects include the actual or poten-
tial lessening of competition and a tendency to create a monopoly in
violation of Section 7 of the Clayton Act , as amended, in the
following ways, among others:
1. Actual and potential competition between respondent and

,Yilliams has been and ,..i11 be eliminated in the production and sale
of househoJd steel ""001 and steel ""001 products.
2. Actual and potential competition bet.'..een respondent and

Tfil1iams has been nnd will be eliminated in the production and sale
of industrinl steel wool and steel wool products.
3. Actual and potential competition generally in the production

of steel wool and steel wool products both household and industrial
may be substantially lessened.
4. ,Villiams has been permanently eliminated as an independent

com petit jye factor in the steel "' 001 industry, in both the household
and industrinl markets.

;"5. Hesponc1cnfs competitiye position in the product.ion nncI sale
of household anel of industrial steel "' 001 and steel \,001 products
may be enhancecl to the detriment or actual and potential competition.

G. Inc1ust.rywic1e eoncentration of the production and sale of
11011seholcl and of industrial steel wool ancl steel "-001 products has
been and may be increased.
7. The elimination of one of the four lending producers of steeJ

wool and steel wool products in both the hou eh01d and the industrial
markets substantially incrcases respondenfs position and domintlnce
in said markets.
S. The acquisition giyes respondent the facilities , the market posi-

tion a.nd the dominant ability to monopolize or to tend to monopolize
the household and the industrial steel wool and steel ,yool products
markets.

\.H. 8. The foregoing aequisition , nets and practices of respondent
as hereinbefore a11eged and set forth , constitute a \"io1ation of Seetion
7 of the Clayton Act (FS.C. TitJe 15 , Sec. 18) as amended and
appl'O\' cc1 December 29 , 1950.
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QrIXIOX OF THE CO DIISSIO:'

JrLY , 1963

By DrX01'T (/mnTni8Sione'i'

This is a proceeding under Section 7 of

amenc1ed,I -which provides in part as follows:

the CJaytoll Act , as

Xo corporation engaged in COllllerce shall acquire, directly or indirectly,
the ,,,hole or any part of the stock or other share capital and no corvo ration
subject to the juriRdiction of the l ederal 'Traue COlll1i sion shall acquire the
whole or any part of the assets of another corporation engaged also in com-
merce, where in any line of commerce in any section of tbe country, the
effect of such acquisition may be substantially to le sell competiton , or tend to
create a monopoly.

'Ve are here solely concerned with the acquisition by the respondent
BriDo i\Ianufactl1ring Company, Inc. (hereinafter Brillo), of The
"iil1iams Company (hereinafter \VilJiams), a corporation competing
with Brillo in the manufadure and sale of steel -wool products.

This is the third time that: this matter is being considered by the
Commission and this constitutes the third opinion on the merits. The
hyo preceding opinions, issued )Iay 23 1858 (5J F. C. 19(5) and
Iar('h 25 , 1960 (1)6 F. C. 16(3), "ere occasioned by appeaJs Jl'om

the hearing examiner s decisions dispositive of responclenfs motions
to dismiss. In its Iarch 25 , HH30 , opinion reversing ihe hearing

examiner s initial decision granting the motion to dismiss , the Com-
mission discussed at some length iis reasons for holding that the

evidence was snffcient. to establish a prima facie violation of the

::atntc, Since the respondent has not seen fit to present any ac1cli

tional evidence in its defense 2 -we are revievi'ing precisely the same

evidence \yc. IUlve twice before considered. But this fact does not
make the present opinion redundant , for the case before us is now in
quite a different poshlre. Under anI' pl'actic.e ,,- hen a. JnotioIl to c1is-

.. G4 tnt. 1125, 15 V, C. IS.
'\YlJih' the re D(111deJlt hi!" nor c11o"pl1 to fj(ldncL' fjD' additional elicleuce ueyond tLwt

prc,,('l)tell during- the tiJJ1e ,,- hen the cf1H' ill-ddcf 'Ya in vrog-re,,;:, tbis does not menn
that thp )' pco1'd is df'yoirl of liefen"jn p,irJenC'('. During- prc"cntat on of tJw ('a in-cbipf
thp l' pon(1ent "I\";1S pcrllitt('(l to p!lgflg-r in cros e:mmiIlation "lyl1ich e:-tended "'I'll bcyond
111( ;:C'O!w of thp (lil'pet examination . It 'Yn o I1Prmi1te(1 to placp in e,' i(1cIlCe a uhstan-
tl,,1 uumbe!' of (!pfpn iyp pxhibit

:::!-

l)lj!l- - .U-
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miss is under consic1ernJjon all evidence adduced in support of the
case- in-chief is viewed in the light most favorable to the complain1.
In ruling npon the two motions to dismiss 'Te ha re never reached the

ultimate decision as to "hether the facts merit the issuance of an

order of divestiture. As e pointed out in the Vulcani.sed Rubber
opinion (note 3 supra), Thc ultimate derision of whether an order
to cease and clesist \\"ill be issued, eyen in the absence of fnrther

evidence. is not reached: and it could well be tha,t a hearing oflcer
upon full com ic1el'ation of it proceeding llbmjttcd for final cle('jsioJl

after making appropriate determinations concerning the credibility of
witnesses , the weight. to be gin n conflicting eviclenre , and other per-
tinent qnestions involved , would dismiss t.he compbint. even though he
had theretofore denied a motion to dismiss for failure of the n c.ord to

establish 11 prima fac.ie case. " "\Vhat appJies to the hearing examiner
of course, applies equally to the Commission and ,ye are not com-
mitted at this point to either dismissfll or the issuance of a
corrective orc1e,

There seems to be Etne point in 1'e,'ie\'ing at length all of the

elmnents examined in the. preceding opinion "whic.h led the Com-
mission to conclude that ,1 prima facie case existed. "\Ve do , hO\\e\'er

feel the. need to e.nla1'ge upon some of the points previously made. for
the purpose of ('larifyillg 0111' position in the lighz of recent authori-

tat.ive dceisions by the Supreme and less81' Federal Courts. In this
connection it must be. remembered that the amended Section"i i:: an

infant among the antitrust statutes and it is only in very recent ye,u'
that authoritatiye precedents haye enme int0 being.

1'hf) acquisitiun with ,, hich ,ve are here concerned took place on
July 5 , 1950. BriIJa ilcqnired a11 of the autslan,Jing shares of ,YiIJiaJ1b
stock for $800 000. At the time of the acquisition the appraised
value (net sonnd value) of "\Villiams "as $891 9;35. The acquisition
is very definitely of the "horizontar: type and there is no qnest:on
that BriJJo and ,YiI1mns did in fact compete in the sale of man)"

steel wooJ products.
Since the. ac:quisition Brino has operated W" il1iams as a subsidiary,

exercising compJete control and direction oyer its operations. The

A he:\1inL' rxnrnjnrr in ruling- on f1 motion 10 (jj!'mi for failure of proof. made ill
the clo f' of tll(' C:l in.('Jlief, like a Feurrnl ui trict ('ourt ln rllEn on a similnr !!orion
in a Ilon il1 :' trial, vip,,!, the fvi(Jrn('f' and jnfrr('nc(' rp,l ()nalJl . to be (Jr:1wn tJlrrpfr"nl

In the Ug-ht mll!'t f,)YOr:lIJlp to the compJflint, Tlll ;H) :)prJe:1l f)'om a rn1ing (lpn in;:
11('h :1 Ilotion houlr1 bE' gr:lntH1 only when it is ap1Jfl"ent tbat thert is in Ow rceord nn

tf1nlial cvj(en('e in llpn()rt of tbe ('omplnint nnd tI)e ruling ,,n olH'iol1s1 ' erTone()u
Vlilc(!ni ('rI RllhlJcr (lJ!d PII/sties Compa/IV, 52 F. 1'. C. 5:i:i, 534--5:',) (1!J55).
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DriJJo prcsident is no,, the president of IYi1Jiams and the former
president of VjlEams is now the executive vice president and general
manager of 'ViJlimns. Vith one exception all of the directors on
the IYiJJiams board are officials of EriJJa. BriJJo has greatJy
increased the size of the IYi1Jiams physical plant and has utilized 

to manufacture and ship Bril1o-branded products as ,,-ell as con-
tinning the manufacturing and sale of the Vil1iams product line.

1Villiarns was not (t failing company but operated at a profit at the
time of the acquisition. The sales and profit position of 'Yilliams
during the three and one-half years immediately preceding its
acquisition is illustnLtecl by the follovdng tabulation:

1952

$869 , 964 

, 736

)9, I 1955 to June 29

----

Sales_

__- ---

)Jet incomc- - - -- -- - - -
$S6 , 479 

, 305
$837, 921

, 884
1- $514

I 26 , 420

---

The basic raw material from which steel "\Yool is made is a spe-
cially processecl steel ,\"ire made to rigid specifications. All of the
Gnitec1 States steel ,yool producers p11'Chase steel ,yir8 from anI:\'
t.wo sources , i\"merican Steel and 1Vire Division of the Gnitec1 States
Steel and The Bethlehem Steel Company. The ,, ire suppliers do not
offer quantity discounts and it appears that all producers pay the
samc basic price for wire regardless of the (llwntit:y purchased.
In making steel ,yool, a continuous length of wire tl'ilTeJs at a

high rate. of speed o\" er n. eries of tracks i111cl reels. TInnlened
sharpened tools are held against the wire at Ya1'io11s points , shaying
off the tiny V-shaped strands of steel wool. The knives or rool
used to shave off the finer grades of steel wool contain teeth which
are invisible to the naked eye. The most critical point in the manu-
facturing process is adjustment of the tool against the 'Ylre. I-lighly
competent and well-trained personnel are needed to operate the
mac.hine.s. A training periocl of from three to six months is required
10 adequately train an operator.

The steel wool machines themselves are n' - large , stationary,

cllstom-made units not generally available Oll the open Innrket. The
11t1\'e no utility or function other than the production of metaJ '.ooJ
and may cost as much as $:200 000 eaell. There is anliJable , ho\ye\-er.
a C'lls!Oln- made machine of German manufacture whi('.h is avai1able
for a substantially 10\ye1' price. One of the pl')(lucel's , International
Steel 'Vool Co. of Springfield , Ohio : uses only this cheaper machine
and has founel it to be satisfactory.
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,Vhile wools from a base material of bronze or aluminum can be
and are produced , this production acc.ounts for a very minor part of
the business of any of the producers.

Steel wool itself is most commonly classified into seven grades Or
sizes: 0000 , 000 , 00, 0 , 1 , 2 , and 3. Grade 0000 is the finest or smallest
grade and grade 3 is the hea Vlest or most coarse grade.

After production on a steel ,yool machine , steel ''\001 is further
processed into a variety of distinct products and while there is some
overlapping it wOllJd appear that the products fabricated for one

group of consumers or market are generally not useful to other

types of consumers constituting other markets.

III
In ru1ing upon t.he respondenfs first motion to dismiss , the hearing

examiner found tha,t the lines of commerce involved in this proceed-
ing are industrial and household. By this it as me,ant that that

group of cllstomers \yho purc.hase steel \\001 products for eventual
resale to consumers "rho wiD make use 01 it in their homes constitute
a separate and distinct ma.rket from that group of purchasers who
11ake commerc.inl , institlltiol1ttl or industrial use of the products. In
our opinion upon the cross-appeals taken from the hearing examiner
clisposa1 of the first 11otion to dismiss we assigned as error the hear
iug examiner s delineation 01 the hyo separate markets or lines or
commerce npon the soJe basis that the industrial and household

markets constitute the areas of effective competition between the
acquired and the acquiring corporations. \Ve he1cl that:
* * * The test instead is whether these prodnds are sbown by the facts to
have such peculiar charactel'i"tic,: and uses as to constitute them a ;; tine of
commerce" within the meaning of thc act. United Stutl'S Y. E. I. flu Pont de
Nemon'is Co. 53 U.S. 5SG (lfJ57). That the aCQuired and acquiring cor-
porations both maue industrial steel wool was only one circumstance to be
considered. Al1clitional factors which could lUlye been takeD into al'connt
include data relating to thc manner in which the prodncts are marketed. their
physical characteristics. prices anll possibly other things bearing on the ques-
tion of whether or Dot they may be distinguishell cOUlpctith-ely from other

",-

ares. On the otber hanel. ns the examiner ill essence l1eld. the mere fact that
articles othcr than steel wo01 are marketed for indns11'ial use as al)l'siyes
is not adequate legal warrant for inclUlling all abrasive pl'orlucts in the l'ele-

Tant line of commerce. The detel'minations as to the area , of effecU"e compe-

tition shouIa have bcen made on the basis of all record fnets delineating- t11(
rclenmt market or markets. (5-4 F. C. 100j. J006.

--\cting in compliance ''lith the Commission s instrnctioll , the hear-
ing examiner re-examined his concJl1sions as to the lines of commerce
involved H11(1 in his initial decision of Xovember 25 , 1058 , again
decided that the proper re1eyant markets would encompass household
and inc111stria1 3teel wools. Our opinion of Iarch :2,,) , 1060 (5G F.
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1672), reversed the hearing examiner on his dismissal of the case but
affrmed his findings with respect to the lines of commerce.

Since the proper definition of the lines of commerce here involved
has been considered at such lengths in preceding stages of this liti-
gation , only a few comments are necessary at this time. V e do not
believe that the recent decision of the Supreme Court in B,' wn Shoe

00. v. United Stedes 370 L:. S. 294 (1962), has changed the Ja". with
re.spect to this concept but constitutes more of a reaffrmation of
principles previously annOlllCec1. The Court held that the uounclaries
of a market suffciently well defined to be useful for antitrust pur-
poses

" ' ' * ,

may be determined by examining such practical indicia
as industry or public recognition of the submarket as a separate

eeonomie entity, the product:s peculiar characteristics and uses
unique production facilities , distinct customers , distinct prices , sensi-
tivity to price changes , and specialized vendors. " (370 U. S. at. ;325,

Vithout going into burdensome and probably redundant detail
pointing oUt the manner in which the facts in this proceeding meet
this criteria, there is utility in a brief discnssion of a few sa1ient
points which ,ye deem important and controlling. Steel wool is gen-
erally recognized as an essentiaJly unique procluct possessing
peculiar characteristics and1l8es. It can be used either ,yet. or dry

and on either a ,yet or dry surface. It will both elean ancl po1ish
soliel and oxidized surfaces. It is fine and flexible so that it can be
useel on rongh and irregular surfaces.

Respondent urges that many products compete direct1y with steel
,yool and should be included within the 1ines of commerce. It points
out that products snch as cleansing pO\Hle1's and plastic sponges can
be used to clean household pots and pans. ,Yithout going into detail
concerning these and the many other products which compete with
steel wool, we note that no competing product is capable of the
variety of applications possible \,ith steel wool. Any householder
who has evcr utilized steel wool to clean eooking utensils , "hite wall
tires, golf clubs, rusty too18 \ linoleum 01' tile floors, and to remove
peeling paint or rust recognizes that this is a uniquely versatile prod-
uct. The same holcls true in the industrial field "'here steel ,,001

has no peer for smoothing the curvecl surfaees of fine furniture. for
cleaning ancI smoothing hardwood floors , and clelmrring metal.

:\loreove1' , both the industry members and the public recognize. steel
wool as an essentiany unique product sold and distributed in its O1yn

separate markets. There is little or no cross-elasticity of demand
between steel wool and other products. The machinery upon ,yhich
it js produced cannot be utilized to produce products other than metd
wool.
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The division of the totaJ steeJ wool market into the two submar-
kets of househoJd and industrial follows the practice of the producers
themselves. The indust.ry considers the household market a separate
and distinct field from the inclustrialmarket and different products
and prices prevail between the two.

The principal household product is the e0l111lessed steel wool pad
sold either impregnated with soap or in boxes containing a separate
baT of soap. A product form of less importance in this market is
steel wool processed into sma.ll balls. On the other hand , industrial
steel wool products take a -ide variety of forms. Industrial stee)
wool is sold in huge compressed pads for use on floor grinding and
polishing machines; it is also sold in huge rolls for use in various
Jactory operations.

The evidence clearly indicates that both household and industrial
steel ,yool products are. sold in separate relevant product markets.
The single most pecu1iar " characteristic and use of steel wool and
stecJ wooJ products is that no other product wiJ perform aJ! of the
multiple functions of steel wool in either the household or the indus-
trial market. The housewife can buy steel wool for dozens of house-
hold uses rather than buying separate products for each use. The
same fact applies equally in the industrial field. Although other
products may compete with steel 1\001 for some uses , such demand
exists at the outer boundaries of the steel vmol market and nce,cl not
be considered in evaluating the competitive impact of this merger
bet,yecn two steel wool producers.

Both parties agree that the section of the country, that is , the rele-
vant geographic market , consists of the entire 1!nited States.

The manufacture of steel wool is not a large industry and there
have never been more than eight independent producers of steel wool
aet ually operating at anyone time.

In 1 D55 the year of acquisition , there ,,-ere only seven producers in
effective operation. These seven companies and t.heir sales volume
in 1955 were as follows:

Company:
Erilo Ian\lfactnring Company, Brooklyn , New YorL_-
SOS l\lanufacturing Co. , Chicago , Illinois

- -- -- -- --- -- ---

American Steel Wool Company, Long Island City, ew York

Ja.mes H. Rhodes & Company, Chicago , Ilinois_------_----
The Wiliams Company, London , Ohio --u-------------
Durawool Company, Brooklyn , New YorL----_--------
International Steel Wool Company, Springfield , Ohio- - - - - ---

Total Sleel
Wool 8 le8

$12 . 9.13 . 629
, 848 , 395
, 311 . 654

949 . 801
935 , 913
301 , 080
120 432
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Bri110 and \Villiams were competitors in both the industrial and

househoJd steeJ wool markets. In the year prior to the acquisition

EriJJo accounted for 46. :19 percent of sales in the household market
and 32.6 percent of sales in the industrial ma.rket.; "\Vil1ia11s ' share
in these respective markets were .3 percent and 18.0 percent. Since
the major impa,ct of the merger quite obviously was in the industrial
market , we shall turn first to this aspect of the matter.

The term "industrial market:' is not. comprehensively descriptive
of the Jine of commerce it is here used to describe. The industrial
market in this proceeding inc1udes all sales of steel \yool to purchasers
other than householders. It includes , for example , sales made to the
L'nited States Government and saJes to hospit.als , hotels and resta-u.
rants : "here it is probably put to much the same use as in a house-
hold. In ma.nufacturing, steel wool is used to remove burrs from
nonferous metals and laminated plastics. The furniture manufactur-
ing industry utilizes substantial quantities for smoothing down raw
woods and for rubbing successive coats of varnish and other finishing
agl'nt3 to produce a desired degree of sheen. Steel "-001 is extensively
used by painting contractors to roughen and clean old painted sur-
faces. The flooring insta.llation and maintenance trade makes exLen-
sive use of stee1\\'ool to finish and cJean wooden floors. It is also
llsed to remove wax and to otherwise maintain floors of all kinds.

"\Vhile household steel wool is soJd to consumers through ret.ail
grocery stores , in(l11strial steel wool is sold to distributors and jobbers
\Yho in turn , resell to hardware stores , building and painting supply
J10use8, and building main1enfllce supplies dealers. :l\any of the

Jnrgest inclustrial users purc.hase steel wool clirec.t.y from the mflnu-
fnctl1rers through brokers.

The follo\\"ing tnblllnt.ion shows the total sales mn.cle by all partici-
pnnts in the industrial market for the years U)fiO through 1956:

TOTAL I Ol:STRIAL SALES OF A:\IERICA1\" PRODUCERS

Company

I'er- Amount Per-
cent' cent

S899 217 25 5 Sl 067 280: 26.
781 295 22. 2 790 718' 19.

78!i 0 2 (, 279! 0.
110 0, 6 12 013

825 965 23. 4 959, 67,1 22.
757 359, 21.5 951 345 23.
159 403 4. 5 242 528: 5.
73, 277 2 , 76 689

3, :::, 412 =

~~~

I 4

, ::;

, 527 

~~~

1950 1951 1952 1953

Amonnt I Pcr-

---

cent

Brmo. - S800, 3(j9' 17

:: -- ~~~~~~

I. - - 

~~~

Cleanser - 43, 47R, 1.0
AIIerjcan--- 1.156 575 24
Rhodes.---- 1 068 905 23.
DurawooL .- 160 520 3.
International.. 180 134 4
AIJoy--

-- 

::eu --

Amount Per- i Amount.
cent

19.
24.

21.4
23. .'S

, 070 , 156
379, 819

055
168 113
206 655
329 040
232 078
170 181xxx j-

14, 546. 456 100.
1 5

64.'5 098 loa
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OTAL I::DUS'lRL\L SALES OF AMERICA:\ PRODUCERs- Continued

Amount Percent

-=_ -----

- 1956

Amount I- cent Amount percem

582, 334 ' 32. ' 51 (50 461 33.

, 641 - - -- - - -

: -- - - - -- =~~~ ~~~

- i - - -- - - - - - 

984 954; 20. 3j 1 013 89(1 19
949 801 . 19 5 990, 094 18.
249, 080: 5. 1i 270,198 5.
120 (,) 2 5 i 

~~~

, 8 5 g, 2 8 Ii I 100 0 

Company
1954

----------- -.

TIrmo-- - SI , 229 , 187 WjJjarnL i7U, 093 18.

::t

::::::

J--m iiii
Amedcan-- -- 908 473 21.5
RhodeL__---- 001 994 21.3
Durawool

__-

. 255 833 6
InternationaL- gS, OOO i 2.AlJoYum_u '

::;7 367 1=;
I Does Dot include transfer of S86 987 to BriJa.
; Acquired by 8, 0.. 19.'.
! Less than five oDc-hundreths of one percent.
IDoesnot include transfer o!S3S2, 2UlI to Brilo.

290 091 100.

Among the significant trends indicated by the tabulation is the
dramatic growih of Erillo at the expense of its competitors. In 1950
ErjJo ranked fOllth in the market, accounting for only 17.6 percent

of the total sales. By 1955 , prior to the merger , Bri110 had increased
its market sha.re by 15 percentage points , thereby nearly doubling its
share. The three principal competitors which formerly outrankc(l it
American, '\Yi11iams , and Ilhodes , Jost a totaJ of approximatel)' 16
percent in ma.rket shares. The acquisition of ,Villiams further
increased Brino s share of the market, giving it 50.6 percent as

opposed to its 1\)50 sharB of 17.6 percent. ,Ve do not consider signi
ficant the 1956 drop in Erina and ,Villiams ' combined ma.rket share
since such short rnn post-complaint aberrations arc unlikely to reflect
a permanent situation or trend.

As we stated above in this opinion , '\"e do not. intend to repeat all
of the findings and conclusions made in Ollr preceding opinions and
in particular , iu our opiuion of March 25 , 1960 C56 F. C. 1672J. A11

of the findings and conclusions with respect to industrial mnrket

which appea.r in that opinion continue in lun effect and there is no
need to restate them here. Hmnwer , it seems to the Commission that
the significance to be attaehed to market structure data in this
proceeding requires some clarification.

In our 1958 opinion we held that it was error for t.he hearing
examiner to hold "* * * that a significant increase in a producer
already substantial sha.re of the market necessarily demonstrates like-
lihood of statutorily forbidden effects in cvery distributional situa-
tion (54 F. C. 1905 1907. ) Tn our 1960 opinion we pointed out
that our prior ruling was based upon the belief that the hen.ring
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examiner " * * * gave overwhelming consideration to market shares
t.o the complete exclusion of all other relevant economic factors. (56

C. at 1674. ) \Ye then pointed out that the hearing examiner
appare.ntly misconstrued our prior holding and "He no\\" ignores the
great and perhaps conclusive ,,-eight to be given to these very same
considerations "when viewed in connection with an already existing
heavy industry concentration and other relevant record facts. \Yhen
\ye refused to adhere to the rigid yarc1stiek utilized by the hearing
examiner in his earlier ruling, and directed that he look at all the
relevant facts of cOlnpetit.ion, we did not want to be taken to con-

clude that in certaiu situations the rigid yardstick of market shares
might not only be extremely mcaningful but indeed perhaps conclu-
siye uncleI' some circumstances on the issue of probability of competi-
tive Injury or tendency to monopoly. Ob, iously the more concen-
trated an industry, the more meaningful it becomes; * * * : (56

F.TC. "t 16i4.
The 50lllc1ness of the Commission s vie,," on this point has recently

been confirmed by the Supreme Court. 1n United States v. Phila-
delphin Nationu) BanA' et al. :J1 17.S. L. ,Yk. 4650 (.June 17 , 1963),
the Court stated:
(TheJ intense congressional concern \vith the trend toward concentration war-
rants dispensing, in certain cases, with elaborate proof of market structure,
market behavior, or probalJle anticompetitive effects. Specifically, we think
that a merger wbich produces a firm controlling all undue percentage share
of tbe relevant market, and results in a significant increase in the COIlcentra-
tion of firms in that market, is so inherently likely to lessen competition sub-

stantiully that it must be enjoined in the absence of evidence clearly showing
that the merger is not likely to have sucb anticornpetith-e effects. 31 U.

L. "-k. at 4GG2.

Previously, the Court in its Brown Shoe decision hfld analyzed the
entire problem of ,,-hether the efIect of a merger "may be substan-
tially to lessen competition" and had enumerated a number of eco-
nomic factors which may "properly be taken into account" in deter-
mining the probable competitive effect. It declared:
* * '" Congress indicated plainly tbnt a merger had to be functionally viewed,

in the context of its particular industry. That is whether tbe consolidation
WflS to t2ke place in an indu:-tl'Y that WflS fragmented rather than concen-
trated. that had seen a recent trend toward domination by a few leaders 01' had
remained fairly consistent in its distribution of marl e1: shares among the par.
ticipating companies. that had pxpericnced easy access to markets by sup-
pliers and easy DcceSE to suppliers by burel's or had witnessed foreclosure
of business, tbat bad witnessed the ready entry of new competition or the
erection of barriers to prospective entrants, all were aspects, varying in im-

portance with the merger under consideration , which would properly be taken
into account. 3iO U. S. 294 , 321-322.
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The Court did not imply, however, that an of these factors would
be relevant in every case. Indeed , evidence \vas not developed \\'ith
respect: to each of these factors in the case then before the Court.
The Court eXplained that " , , * * the shares of the market controlled
by the industry leaders and the parties to the merger are , of eourse
the primary inclex of ma.rket pmyer; but only a further examination
of the particular market-its market structure , history and probable
future-can provide the appropriate setting for judging the pl'obflble
anticompetitive effect of the merger. Ibid. p. 322 , n. 38. Obviously,
the extent: of " further examination of a particular market" required

for "judging the probable anticompetitive effect. of the merger :' will
vary from case to case. The relevant factors necessary for jnclging
one case are not. necessarily relevant in judging another.

The market structure evidence in this record provides suffcient
basis for making the judgment that this merger may tend toward
monopoly in the industrial steel wool ma.rket. 1Iere we have an
industry \\hich \\as already highly conce.ntrated prior t.o the merger
and was experiencing increasing concentration. "\Vhen a merger
takes place \\ithin the framework of a highly oligopolistic market
economic .factors which may be relevant in mergers taking place in
less concentrated markets are of little or no importance, ,yhilc con-

versely, the materiality of others is intensified. Obviously, in an

industry which has always been highly concentrated among a vcry
few firms , factors such as a history of mergers in the industry and
of growth of the respondent by mergers aTe of little significance. for
in such an inclnstry no lengthy trends could develop. In the indus-
trial steel wool market three or four additional mergers would
produce an absolute monopoly.

In this case the record establishes beyond question that prior to
the merger Brino already was the leading coneern in the industrial
steel wool market and that the acquisition has served to enhance its
power and potential dominance over this market. The. record dea rly
shows a tremendous disparity between the size and resources of Bril10
as compared to any of its competitors in this market, excepting

, whieh does not appear to be deep1y engaged therein. The

record shows that Brino s competitors operate at low profit margins
in part occasioned by an inability to fnlly utilize their pJant capacity.
EriJo , on the other hand , wouJd appear to be a pl'ofitabJe concern
in a strong financial position. 1\:1oreo"er, it appears thfit the dis-
parity has progressively widened during the period from 1050 to

j, As an example of the financial disparity which exists, the remuneration , comlstlng
of salary and dividends. receind hy Erma s four top offcers in 1(J5G exceeded the !Sales

of two of its competitors, International find AlJoy.
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1955 , with EriJJo increasing its share of the market at the expense
of its competitors. As the tabuJation of industriaJ saJes which
appears above shows , EriJo s share of the industriaJ market in 1950
was only 17.6 percent. In that year its three principaJ competitors
,ViJJiams, American and Rhodes, had 25 percent, 25.4 percent and
23.5 percent, respectiveJy. Ey 1955 EriJo had increased its share to
32.6 percent. ,ViJiams had dropped to 18 percent whiJe American
and Rhodes had dropped to 20. percent and 19.5 percent
respectively.

As we pointed out in our opinion of :.Iarch 28 , 1960 , the conuitions
in the industrial market make it extremely unattractive to prospec.
tive entrants , and those attempting entry face formidable bal'iers
to success. The increasing dominance of Brino makes this field even
less attractive to prospective entrants. 1\101'eo\'c1' , Brillo s relatively
lftrge sales and profits in the household m-arket free it from sale reli-
fUlCC on competitive circnmstances in the industrial market , ,yhereas
a11 but one of its competitors, S. , are dependcnt entircJy on the
sales and profits whieh they earn in the industriaJ market.

Hesponclent argues that it is very easy to enter the industrial wool
industry and t.hat , therefore , the mere existence of potential entrance
was sufTkient to undermine any adverse effects which might other-
wise result from the merger. Especially important , in its yie\\ , \,as
the fact that two firms haye in fact entered the industry since World
,Val' II.

The record indicates that the chief barrier confronting new
entrants in the industrial steel wool industry is that the small size of
the industry makes it diffcult for new entrants to acquire a suffcient
market share to sustain an effcient size operation; thus , even though
they may be able to build , equip and operate an effcient pJant , they
are unabJe to obtain suffcient saJes voJume to operate it effcientJy.
The experiences of Alloy and Dura\yool demonstrate this problem.
AJthough A110y had the potentiaJ ability to produce at costs com-
parable to other plants , it \yas not able to obtain a sales volume snff-
cie,nt to operate at capacity. Similarly, a1though Dura,,'ool had a
larger market share t1UlT Alloy, its profit mflrgins "'ere less than
one-third those of Brillo s. Its failure to expand significantly its
market share-which peaked in 19M-between 1950 ancl 1956 sug-
gests that its prospects of becoming as effcient as Brino are not good.

The very fact that there have never been more than eight producers
of industrial steel wool speaks ilJ for the chanees of effective price
compet.ition in this industry. In such an oligopoJistic setting, the

chances of effect iye competition of the type enyisioned by the framers
of Section 7 are further endangered when the largest producer
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expands its posit.ion 
rois-a.'.'is its sroaner riva.ls by aequiring one of

the largest rivals. There ma.y be truth to respondent's statement that

the relatively small size of this indust.ry prohibits the pie from being
cut into many pieces. But the future size of the cuts of the pie for
all except Brjllo is likely to be even smaller as the dominance of
Brilla is further enhaneed through this merger. Certainly if prior
to the merger eompetitors already found it diffcult to expand their
market position , and only two new firms entered this inc1ustrY1 it is
hardJy likeJy that potential entrants "ill neutralize the adverse efIects

of this merger upon competition. In truth, past structural develop-

ments in this industry argne to the contrary.
It is the Commission s conclusion that Bril1o s acquisition of

vVilliams may lessen competition or tend to monopoly in the indus
trial steel wool Ene of commerce throughout the conntry. The acqui-
sition has significantly enhanced the power of the dominant firm in
an already o1igopolistic market. Lacking some showing of speeial
circnmstances in iustification of the merger we must, and do , hold
that Erillo has violated Section 7 of the amended Clayton Act.

In the current initial decision from which the respondent is no"\
appealing, the hearing examine.r did not consider it necessflry to make
any finding with respect. t.o t.he impad of the merger npon the. house-

hold ma.rket , holding: " It mnst now be considered "ell ettled that
an acquisition violates the A.ct if it has the proscribed effect in any
one ()lt of all the relevant lines of cOl1merce. (Initial decision of

February 28 , 1962 , p. 15. ) ,Ye concur in this view of the examiner.

,Ye think there is an alternative route to decision in this case ,, hich
aJso fully supports a finding of illegality under Section 7. In its
recent decision in United States v. Philadelphia Na.tional Bank

u.pTa the Supreme Court made the following statement concerning
the enforcement aT Section 7 OT the Clayton Act: "in any case in

,vhich it. is possible , without doing violence to the congressional
obiective embod1ed in section 7 , to simplify the test of illegality, the
courts ought. to do so in the. interest of sound a.nd practical iudicial
administration 31 1;. S. L. ,Yk. 4(i50 , 4602. At the time of EriJ1a
acquisition of ,Vil1iams , there were. in the entire steel "' 001 manufac-

turing industry only se\'cn firms, and the two leading ones , BriJlo
and S. , bet"een them accounted for 88 percent of the total saJes

of the industry. (vViJiams accounted for 3 percent of snch saJes.

lJnder such eireumstances any aCfluisition by Brillo or S. S. of one

of its competitors would, we be1ieve , be presumptively violative of
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Section 7. For the market structure was already so unhealthy, from

the viewpoint of preserving conditions favorable to competition , tha,t

every auditional increase in concentration would a.lmost cert.ainly
have i1 pronounced i1ntico11petitive effect , Rllll indeecl bring the indus-
try perilously close to duopoly. As the Supreme Court stated in
Philadelphia National BanlL if concentration is already great , the
ilnportancc of preventing even slight increases in concentration and
so preserving the possibility of eventual llecollcentration is corre-
spondingly great:' 31 U.S. L. ,Yk. , at 4G(W , n. 42. The instant
case reveals a degree of market concentration far greater than was
inyolved in Philadelphia National Banl,- and thcrefore an c\'en more

streamlined approa.ch than "' as there adopted by the Supreme Conrt
is appropriate here. ,Vhcn an industry reaches the extraordinary

degree of concentration here present , where t\yO firms control almo
DO percent of the total sales of the industry nnd face only five com-

petitors , any acquisition by the dominant 1i1'n5 of n. compet1tor ;; is so

inhereni1y likely to lessen cOlnpetition substanti,dly that it must be
enjoined in 1he absence of evidence clearly showing that the merger
is not likely to han such anticompetitive effects. 31 V.S. L. ,Yk.
at. -4:5G2. X 0 such evitlence has been forthcoming in the instnnt case.

Consequently, the ncquisition of 'Villiams by Brillo is seen to be

llnla,,' fully independently 01 our nwdysis , in an earlier pan of this
opinion , of releyant product market and barrier3 to e11try. Even if it
were the ease that the industrial and household mHrkets shouJd be
consiclere(l together as a single ;:1ille of cOlmnerC'e; and that , there-
forE: : the Comm1s::io11\, pre\'1ousconclusions are not (lecisive , there

is still no aIrnnative. showing that the barriers to entry into the
nppropri,lte line of commerce arc insubstantial enough to rebut the'
presumption that ihe acquisition may substantially lessen competi-

tion. And , 1.)1ler the proper approach to Section 7 described by the
Supreme Court , the absence of such affrmative proof is deeisive in
a case in\'olving the extraordinary degree of concentration shown by
this record.

Having found a lftw viobtiol1 : the Commission is nmy C'onfronted

,,,ith the question of the proper remedy. The aim of an order here
as in any merger proceeding, must be to restore competition to the
level which existed prior to the acquisition. But in accomplishing

this result : care must be exercised to insure that the remedial order
wi11 not lmclulj" hallclicap or restrict the respondent in its operation
of it \'iab1e business.

Afler 1'espo11(lent'3 motio11 to r8st and present this matter for final
(lecision npon the record was granted on Augnst 25 , 1961 , the hear-
ing exrtminer solicited the parties : vie\ys \yith respect to the form of
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order which should be entered. 1Vithout conceding any violation
counseJ for respondent proposed an order ",hich ",auld divest BrilJo
of certain a,ssets but would permit it to retain the physical pl..nt and
facilities of \ViJJiams. CompJaint counseJ requested a complete
divestiture and persuaded the hearing examiner that this remedy
was appropriate. Complaint counsel also requested an order which
would direct BriJo to refrain from future acquisitions of competitors
in the steeJ wooJ industry.

Under the circumstances of this proceeding, the Commission feels
that its ability to formuJate an equitable and effective remedy wilJ be
greatly improved by kno",ledge of the current vie"s of the parties
on this point. Thus, an order will issue direct.ing respondenfs
counseJ and counsel supporting the complaint to fie, within thirty
days , an order deemed appropriate in the light of current industry
conditions, together with a brief in support. thereof.

The findings and conclusions upon ,,-hich the Commission s decision
is based are its own as set out in this and its preceding opinions.

The Commission , therefore , does not adopt the initia.l decision of the
hea.ring examiner, and our order "ill provide for .such decision to
be set aside.

Commissioner Anderson concurs in the resll1t.

ORDER PrWV1DIXG FOR SU!3?r(lSSIOX OF PnOPOS,\LS FOR FIX AI. ORDER

JLTLY 3J 1963

This matter having been heard upon the responclenfs appeal from
the hearing examinel' s initial decision filed February 28 , 10G2 , and
the Commission , for the reasons stated in its accompanying opinion
having determined that the respondent by the acquisition of The
\Villiams Company, Inc. , has violated Sec.tion 7 of the. Clayton Act
as amended:

It is ordered That the respondenfs nppeal seeking dismissal of
the complaint be and it hereby is denied.

It 2"8 fU1'the?' onlered That the hearing examiner s initial decision

, and it hereby is , vacated and set aside , in Ecn of "hich the Com-
mission hereby adopts the findings and conclusions set forth in its
accompanying opinion and in its opinions of )Jay 

:?;j

1D58 1:54 E'
J903J. and Mal'ch 2,0, H)GO C5G F.T. 1GT2r

It is fU'i,ther onlcred. That counsel for the respondent and cOllJ
supporting the complaint shall , "ithin thirty (30) clays after service
upon them of this order file "ith the Commission proposed forms
of an order deemed appropriate for disposition of this proceeding

in the light of the Commission s clecision , to?ether ,rith snpporting
briefs. The Commission thereafter "ill enter its final order.
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By the Commission , Commissioner Anderson concurrIng in the
result.

FINAL ORDER

Pursuant to the Commission s order of .J uly 31 , 1963 , counseJ for
the respondent and counseJ supporting the campJaint having fiJed
with the Commission proposed forms of final orders deemed suitable
for the Commission s use in disposition of this proceeding, together

,,"

ith supporting briefs; and
The Commission ha, ving considered t.he proposals and having eon-

eluded that the order submitted by respondent's counseJ , modified in
the interest of c1arit.y and to encompass responde,nfs successors and
assigns, will be appropriate in the light of the Commission
decision:

It is ordered That respondent Brillo 2\Ianufac.turing Company,
Inc. , a corporation , and its offcers , directors , agents , representatives
and employees, and its successors and assigns , within OIle year from
sel'yice hereof shal1 divest itself abs01utely, in good faith , of all
assets, propert.ies, rights and privileges, tangible and intangible , of
The 'Yilliams Company reJating to the sale of industria.l steel wool
including patents, trademarks, trade names, and customers' lists

acqnired by said respondent as a result of its acquisition of the stock
of The "\Villiams Company, but excluding the 'Villiams plant
machinery, equipment and other fixed assets.

I t is iud/wi' ol'dei' Thnj, in such di'iTeshnent no property nboye

mentionetl to De divestecl shall be sold or transferred, directly or

inclirectly to anyone , 'Tho at the time of the divestiture. is n stock-
holder, offcer , director, employee or agent of. or otherwise directly
or indirectly connected \\it- , or uncleI' the control or influence of
respondent or any of respondenfs subsidillries 01' affliated companies.

It i8 furtho' oi'dci' That from find nfter the effective date of
s\1ch dj\'e titlll'e , respondent shall refrain, for a pC'riod of five (5)

years , from selling industrial steel 11'001 to customers of The ,Villiams
Company, excepting that respondent may continue to sell industrial
steel wool to any cnstomer it served in common with 'YilIiams as of
Tuly 5. 1053 , providing the maximum unit annual CJuantity sold to
each such commOll customer does not exceed the total unit cllwntity
\\'hi('h respondent sold to it. in thc t\\'elve months immediately
IH'Ccc(ling . Tuly 5 , 1955.

It i8 fu./,thcr oy'del'ed. That from and after the ef!ectiye date of such
divestiture , respondent shall eease find desIst from mnnuf,lcturing
industrial steel wool on the premises acquired from The 'Vil1iams
Company, except snch amollnts of inclnstrial steel \yool as may be
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incidental or a by-procJuct of the manufacture of householcJ steeJ
wool product.s on such premises, and which are not suitable for
onversion into household form.
It is fUl'the1' ol'rlel'ed That as used herein the term "industrial steel

wool" means steel wool of a11 grades and finished forms produced for
sale to industrial lIsel's; the term "household steel wooF' means ste,
,yoal and steel 'yool products other than industl'in! steel wool , and
includes al1 steel wool products produced and sold for lEC by
householders.

It i8 tnTthe!' ol'dered That respondent shaJJ, \\ithin ninety (90)

cla.ys from the elate of service upon it of this order , submit , in \'Titing,
for the consideration and approval of the Commissioil , its plans for
compliance ,,-jth this order, including the date within ,yhich
compliance can be effected.
By the Commission , Commi sioller Anderson concurring ill the

result and Commissioner :l\aclntyre not concurring.

Ix THE J\L\TTER OF

COXRICH , LTD. , ET AL.

ORDEn, ETC" IX nEGc\H.D TO TI-IE ALLEGED VIOLATIOX OF THE FEDER.-\L

TlL\DE CO)DIlSSIOX AXD TIlE WOOL PRODrCTS L-1.HELIXG ACTS

Docket 8583. Complaint , JIInC 28, %'3- Dcci8ion. Jan. , 1964

Order requiring Xew York City jouber of wool products to cease yj01ating
the Wool Products Labeling Act and the Federal Trade Commission _-\c-t

by labeling and inyoicing as ;' 100% C:1:-hml're , fnlui('s which contnined
substantially different fibprs and quantities of fl1ers, and failng to !li:,-
dose on fabric labels the trtle gelleric IWIlf':" uf the Jibf'l"s l!l' e:'put and the
percentage thereof,

CO::fPLc\IXT

Pursuant to the proyisions of the Federal Trade Commission Act
and (he WooJ Products LabeJing Act of 1939 and by virtue of the
authority vested in it by said Acts , the Federal Trade Commission
haying reason to belieye that Conrieh , Ltd., a corporation, and

R.ichard \Yeinstein , indiyic1ual1y and as an offcer of said corporation
hereinafter refeIT('cl to as respondents , have. violated the. pro\'isiollS
of said Acts and the Hliles and Rpgll1atiol1s proJ1111gatedunder the
,Yool Pro(lucts Labeling Act , and it appearing to the COJ1mjs :on
that a proceeding by it in respect thereof , would be in the public


