shall, on the 18th day of January, 1964, become the decision of the
Commission ; and, accordingly :

1t is ordered, That respondents Conrich, Ltd., a corporation, and
Richard Weinstein, individually and as an officer of said corporation,
shall, within sixty (60) days after service upon them of this order,
file with the Commission a report, in writing, setting forth in detail
the manner and form in which they have complied with the order to
cease and' desist contained in the adopted initial decision.

In THE MATTER OF

EXQUISITE FORM BRASSIERE, INC.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
secs. 2(d) AND 2(e) OF THE CLAYTON ACT

Docket 6966. Complaint, Nov. 29, 1957* Decision, Jan. 20, 1964

Order—following remand by the court, 301 F. 2d 499, and reconsideration
by the Commission, as directed, of previously rejected evidence in support
of Section 2(b), Clayton Act, defense—reinstating the desist order of
Oct. 81, 1960, 57 F.T.C. 1036, which required an industry leader in the
manufacture and sale of brassieres, with principal office in New York
City, to cease discriminating in price between competing customers in
violation of Secs. 2(d) and 2(e) of the Clayton Act by paying advertising
allowances and furnishing “stylists” to certain large retailer customers
while not making either available on proportionally equal terms to competing
smaller customers.

Mr. Peter J. Dias and Mr. Francis A. O’Brien for the Commission.
Mr. Peyton Ford of Washington, D.C., for respondent.

Revisep Intrian Decision AFTeER REMaND BY RoBERT L. PIpER,
Hrarine EXAMINER

MARCH 15, 1963
PRELIMINARY STATEMENT

On October 31, 1960, the Commission issued its decision, affirming
the undersigned, finding respondent in violation of subsections (d)
and (e) of Section 2 of the Clayton Act, as amended by the Robinson-
Patman Act, also finding that the services in violation of Section

* Amended and supplemental complaint issued August 1, 1958.
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2(e) had not been furnished in good faith to meet services furnished
by a competitor, and further finding as a matter of law that the good
faith meeting of competition defense set forth in Section 2(b) was
not applicable to Section 2(d). On November 22, 1961, upon appeal,
the United States Court of Appeals for the District of Columbia
affirmed the findings of violation of Sections 2(d) and (e) and the
finding that respondent’s services in violation of Section 2(e) had
not been furnished in good faith to meet those of a competitor, but
reversing the holding that the good faith meeting of competition
defense under Section 2(b) was not applicable to Section 2(d).*

The Court remanded the case to the Commission for the reception
of respondent’s proof, which had been rejected, that its discrimina-
tory payments for services or facilities to some customers had been
“in good faith to meet the services or facilities furnished by a com-
petitor.” In all other respects, the findings, conclusions and order
of the Commission were affirmed.

On May 21, 1962, the Commission’s petition for certiorari was
denied by the Supreme Court.2 On June 6, 1962, the Commission
remanded the proceeding to the undersigned for the reception of
respondent’s evidence in support of its Section 2(b) defense to
Section 2(d) and such rebuttal evidence as counsel supporting the
complaint might offer. Thereafter, additional hearings were held
for the reception of such evidence. Both parties filed additional
proposed findings of fact, conclusions of law, and briefs. All such
findings of fact and conclusions of law proposed by the parties,
respectively, not hereinafter specifically found or concluded are here-
with specifically rejected.

Upon the entire record in the case and from his observation of the

. witnesses, the undersigned makes the following additional:

FINDINGS OF FACT
I. The Issue

The sole issue on this remand is whether respondent’s discrimina-
tory payments for services or facilities furnished by or through
certain customers were made in good faith to meet. services or facil-
ities so furnished by a competitor.

1 Ezquisite Form Rrossiere. Jnc v. FTC 301 F. 2d 499 (D.C. Cir. 1961).
2569 U.S. 888 (1962).
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II. Good Faith Meeting of Competition

Respondent’s legal theory with respect to the Section 2{b) defense
of meeting competition as applied to Section 2(d) is that, in addition
to meeting specific payments or offers of its competitors to its cus-
tomers, respondent was entitled to grant promotional allowances, not
made available on proportionally equal terms to all competing cus-
tomers, in response to general systems of promotional allowances pre-
vailing among its competitors. While the undersigned does not
agree with this concept of the meaning or construction of the Section
2(b) defense as applied to Section 2(d), in the interest of allowing
respondent full and adequate opportunity to present such defense all
of respondent’s evidence in support thereof was received and has
been considered, inasmuch as neither the Commission nor any court
has ruled directly on the point.

To begin with, it has been found and affirmed by the Court of
Appeals that respondent paid for certain services, primarily news-
paper advertising featuring respondent’s products, furnished by or
through certain customers, without making such payments available
on proportionally equal terms to other competing customers, in viola-
tion of Section 2(d). This was accomplished by means of a coopera-
tive advertising program under which respondent paid to such cus-
tomers certain percentages of the cost of their advertising, in the
amounts and during the relevant periods as found in the original
decision herein.

Respondent established that all, or substantially all, of its competi-
tors, i.e., other brassiere manufacturers, had varied cooperative
advertising programs in effect under which they paid all or certain
customers a percentage of the cost of their newspaper advertising
featuring such competitors’ respective products. However, none of
these plans or offers was the same as respondent’s program. In
certain important respects respondent’s promotional allowances
exceeded those of all competitors. The following chart sets forth
the terms of the cooperative advertising programs of respondent and
its competitors as found in the record:
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The foregoing chart establishes that while respondent’s competitors
were generally engaging in cooperative newspaper advertising,
respondent was not in fact meeting their competitive offers, but was
allowing greater amounts of cooperative advertising and larger pay-
ments therefor than any of its competitors, and hence was beating
rather than meeting such competition. During the relevant years
respondent paid 80% of certain customers’ costs of advertising, under
the circumstances set forth above, more than any other competitor.
The increased amounts paid for a multiplicity of advertisements
during a given period at the option of the customer also negates any
possibility that they were in fact to meet competition. In addition,
respondent granted an unlimited amount of cooperative advertising,
whereas all of its competitors limited the amount of their cooperative
advertising to a percentage of the amount of the customers’ pur-
chases, most commonly 5%.'> Furthermore, as shown above, respon-
dent required for payment of its minimum percentage of cooperative
advertising costs either 400 or 200 line advertisements, whereas none
of its competitors had any lineage requirement for their minimum
cooperative advertising payment, and only Maidenform, during a
portion of the relevant period, had any lineage requirement for a
higher percentage of payments, which percentage was not the same
as that granted by respondent. :

While the Commission and the courts have not construed the Sec-
tion 2(b) meeting-of-competition defense as applied specifically to
Section 2(d), it is well settled that such a defense is limited to meet-
Ing a competitor’s offer and does not encompass granting more
favorable terms, .e., beating those offered by a competitor. Section
2(b) provides that a seller may rebut the prima facie case by show-
ing that his “furnishing of services or facilities to any purchaser or
purchasers was made in good faith to meet * * * the services of
facilities furnished by a competitor.” As the Supreme Court
observed in the Standard Oil case:¢

The defense in subsection (b), now before us, is limited to a price reduction
made to meet in good faith an equally low price of a competitor. It thus
eliminates certain difficulties which arose under the original Clayton Act.
For example, it omits reference to diseriminations in price “in the same or
different communities * * *” and it thus restriets the proviso to price differ-

" entials occurring in actual competition. It also ewcludes reductions achich
undercut the ‘“lower price” of a competitor.* * * (Emphasis supplied.)

36 In addition to the evidence set forth in the chart above, respondent’s Exhibit 6
admits that it was the first manufacturer after January 1, 1956 to pay cooperative
advertising allowances for “production” costs, and that “it has always granted the most
generous cooperative advertising allowances in the industry.”

16 Standard Oil Co. v. FTC, 340 U.S. 231 (1951).
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The Supreme Court also has held that the question of whether a
respondent’s discriminatory prices (promotional allowances) were
made to in fact meet competition is a question of fact for the deter-
mination by the Commission. As the Court stated in Staley :®

Congress has left to the Commission the determination of fact in each case
whether the person, charged with making discriminatory prices, acted in good
faith to meet a competitor’s equally low prices. The determination of this
fact from the evidence is for the Commission.

The Court further stated therein:

* * * We agree with the Commission that the statute at least requires the
seller, who has knowingly discriminated in price, to show the existence of facts
which would lead a reasonable and prudent person to believe that the grant-
ing of a lower price would in fact meet the equally low price of a competitor.
Nor was the Commission wrong in holding that respondents failed to meet this
burden. (Emphasis supplied.)

This latter statement was quoted with approval by the Court in
Standard 0il.®

Assuming arguendo that respondent’s cooperative advertising pro-
gram did in fact meet the terms of one or some of its competitors’
advertising programs, as distinguished from individual offers to a
customer or customers of respondent, it is well settled that the good
faith meeting of competition defense is restricted to individual com-
petitive situations and does not apply to the meeting of a competitor’s
discriminatory plan or system. In the original decision herein such
a holding with respect to the meeting-of-competition defense as
applied to Section 2(e) was affirmed by the Commission and the
Court of Appeals. As the Commission stated:

In his consideration of the respondent’s defense that it was meeting com-
petition in the furnishing of the services of the stylists [the 2(e) count]
the hearing examiner applied substantially the same tests which have been
applied by the Commission and the courts in cases where the meeting competi-
tion defense has been raised to justify a price discrimination under Section
2(a) of the Act. * * * he concluded that the stylists’ plan was designed and
used by respondent as a general method of sales promotion and not for the
purpose of meeting similar services furnished by other brassiere manufacturers
in individual cempetitive situations. We are convinced that the hearing
examiner’s appraisal and evaluation of the evidence was correct and that
his holding that respondent had not furnished the services of stylists in good
faith to meet competition is fully supported by the record. (Emphasis

supplied.)
With regard to this conclusion, the Court of Appeals stated:

We think the Commission’s finding is sufficiently supported. The same
observation applies to the defense proffered by Exquisite to the effect that the
stylists were used only to meet competition.

17 Federal Trade Commission v, A.E. Staley Mfg. Co., 324 U.S. 746 (1945).
18 Footnote 16, supra.
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In its consideration of the applicability of Section 2(b) to Section
2(d), the Court of Appeals pointed out the similarity between Sec-
tions 2(e) and 2(d), one prohibiting the discriminatory furnishing
of services and facilities, and the other prohibiting the discriminatory
payment for such, which led the Court to conclude that Section 2(b)
applied to Section 2(d) in the same manner as it had been held to
apply to Section 2(e).** For the same reasons, it seems apparent
that the construction of the defense of meeting competition in good
faith with respect to Section 2(d) must be the same as that applied
to Section 2(e).

The Supreme Court in a number of decisions has made it clear that
the meeting of competition defense is limited to individual competi-
tive situations and does not apply to meeting a competitor’s like dis-
criminatory system. The following decisions and quotations appear

pertinent:

Federal Trade Commission v. A. E. Staley M fg. Co., 324 U.S. 746
(1945).

* * * Thus it is the contention that a seller may justify a basing point
delivered price system, which ig otherwise outlawed by § 2, because other com-
petitors are in part violating the law by maintaining a like system. If re-
spondents’ argument is sound it would seem to follow that even if the
competitor’s pricing system were wholly in violation of §2 of the Clayton Act,
respondents could adopt and follow it with impunity.

This startling conclusion is inadmissible only upon the assumption that the
statute permits a seller to maintain an otherwise unlawful system of dis-
criminatory prices, merely because he had adopted it in its entirety, as a
means of securing the benefits of a like unlawful system maintained by his
competitors. But § 2(b) does not concern itself with pricing systems or even
with all the seller's discriminatory prices to buyers. It speaks only of the
seller’'s “lower” price and of that only to the extent that it is made “in good
faith to meet an equally low price of a competitor.” The Act thus places
emphasis on individual competitive situations, rather than upon a general
system of competition. Respondents are here seeking to justify delivered
prices which discriminate in favor of buyers in Chicago and at points nearer,
freightwise, to Chicago than to Decatur, by a pricing system involving phan-
tom freight and freight absorption. We think the conclusion is inadmissible,
in view of the clear Congressional purpose not to sanction by § 2(b) the
excuse that the person charged with a violation of the law was merely
adopting a similarly unlawful practice of another.

QF

Federal Trade Commission v. Cement Institute, et al., 333 U.S. 683
(1948).
Section 2(b) permits a single company to sell one customer at a “lower’

price and of that only to the extent that it is made “in good faith to meet an
equally low price of a competiter.” But this does not mean that § 2(b) permits

mIn a recent decision. the Commisxion conceded the applicability of the Section 2(b)
Aefenxe to Section 2¢d) 1. 4. Folger « Cn., 61 F.T.C. 1166, Docket 8094 (1962).
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a seller to use a sales system which constantly results in his getting more
money for like goods from some customers than he does from others. We
held to the contrary in the Staley case. There we said that the Act “speaks
only of the seller’s ‘lower’ price and of that only to the extent that it made
‘in good faith to meet an equally low price of a competitor.” The Act thus
places emphasis on individual competitive situations. rather than upon a gen-
eral system of competition.”

Standard Oil Co. v. FTC, 340 U.S. 231 (1951).

* % ¥ None of these changes, however [in the original Clayton Act] cut into
the actual core of the defense. That still consists of the provision that wher-
ever a lawful lower price of a competitor threatens to deprive a seller of a
customer, the seller, to retain that customer, may in good faith meet that
lower price. Actual competition, at least in this elemental form, is thus
preserved.

Federal Trade Commission v. National Lead Company, et al., 352
U.S. 419 (1957).

Respondents contend that the cease and desist order, as written, exclude
the benefits of § 2(b) of the Clayton Act. While §2(b) “does not concern
itself with pricing systems * * * [but] only [with] the seller’s ‘lower’ price
and [with] that only to the extent that it is made ‘in good faith to meet an
equally low price of a competitor, Federal Trade Comumission v. A. E. Staley
Mfg. Co., 324 U.S. 746, 753 (1945), this section is read into every Commission
order. Federal Trade Commission v. Ruberoid Co., 343 U.S. 470, 476 * * *,
This is not to say that a seller may plead this section in defense of the use
of an entire pricing system. The section is designed to protect competitors
in individual transactions. )

Federal Trade Comm'n v. Standard 0il Co., 355 U.S. 396 (1958).

Both parties acknowledge that discrimination pursuant to a price system
wonld preclude a finding of “good faith.” Federal Trade Comm'n v. A. E.
Staley Mfg. Co., 324 T.S. 146 (1945) : Federal Trade Comnc'a v, Cement Insti-
tute, 333 U.S. 683 (1948) ; Federal Trade Comnc'n v. National Lead Co., 352
U.S. 419 (1957). :

The dissenting opinion also observed:

The Court concedes Standard did not meet the burden of proving its good
faith if its discriminatory prices were made pursuant to a pricing *“system”
within the meaning given that term by Federal Trade Comm’n v. Staley Co..
324 U.S. 746; Federal Trade Comm'n v. National Lead Co., 325 U.S. 419.

Respondent contended, and in fact offered evidence to attempt to
establish, that it granted promotional allowances to some customers
and not to other competing customers, because its competitors were
granting such allowances to some customers and not to such others,
arguing that this tended to establish respondent’s “good faith™ in
meeting competition. Actually this establishes the contrary. It
amounts to arguing that good faith requires one to discriminate
because one’s competitors are discriminating. If respondent, as if
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here concedes, was making such payments to some customers and not
to other competing customers in order to meet competition of the
same kind, then respondent knew that its competitors’ promotional
allowances, like its own, were not available to competing customers
upon proportionally equal terms and hence were unlawful. In both
Staley and Standard Uil, supra, the Supreme Court held that a good
faith meeting of competition entails the meeting of a lawful price or
offer of a competitor. As the Court stated in Standard Oil:*°

In the Staley case, supra, most of the Court’s opinion is devoted to the con-
sideration of the evidence introduced inm support of the seller’s defense under
§ 2(b). The discussion proceeds upon the assumption, applicable here, that if a
competitor’s “lower price” is a lawful individual price offered to any of the
seller’s customers, then the seller is protected, under § 2(b), in making a
counteroffer provided the seller proves that its counteroffer is made to meet
in good faith its competitor's equally low price.

Further, in footnote 14, the Court stated:

* * * The Chairman of the House Conferees also received permission to
print in the Record an explanation of the proviso. 80 Cong. Rec. 9418. This
explanation emphasizes the same interpretation as that put on the proviso in
the Staley case to the effect that the lower price which lawfully may be met
by a selier must be a lawful price. (Emphasis supplied.)

In Staley, hereinabove quoted, the Court found that it was “the clear
Congressional purpose not to sanction by Section 2(b) the excuse
that the person charged with a violation of the law was merely
adopting a similarly unlawful practice of another.”

Either respondent did or did not know what the cooperative
advertising offers of its competitors were. If it knew and was in
fact meeting them, then it had reason to believe and in fact knew
that such systems were discriminatory and hence unlawful. Thus
meeting them could not be a good faith meeting of competition, us
pointed out by the Supreme Court. On the other hand, if it did
not know the terms which its competitors in fact were offering,
then it did not in good faith have reason to believe that its discrim-
inatory allowances were in fact meeting competition. As the Su-
preme Court further pointed out in Staley, while a seller is not
required “to justify price discrimination by showing that in fact they
met a competitive price, * * * the statute at least requires the seller,
who has knowingly discriminated in price, to show the existence
of facts which would lead a reasonable and prudent person to
believe that the granting of a lower price would in fact meet the
equally low price of a competitor.”

= Standard 0il Co., v. FTC, 340 U.S. 231 (1951).
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Thus the barrenness of respondent’s contention that it is entitled
to meet a generally prevailing system of promotional allowances, as
distinguished from individual competitive offers, is demonstrated.

In addition to its broad contention concerning the applicability
of the Section 2(b) defense to a meeting of general systems of com-
petitors, considered above, respondent also offered evidence in an
attempt to establish that its specific promotional allowances proven
in the case-in-chief in fact met specific allowances granted to the
same customers by its competitors.? In this connection, respondent
had a search conducted during the remand hearings to ascertain
whether any such customers had received any cooperative advertis-
ing allowances from its competitors either shortly before or after
receiving the proven cooperative advertising allowance from re-
spondent. Thus respondent did not know whether any specific
customer had been granted an allowance by any competitor at the
time respondent granted an allowance to such customer, and, as the
record demonstrates, did not in fact make any attempt to actually
meet any such specific allowances. It has been found hereinabove
that respondent did not in fact meet any prevailing promotional
allowances but granted greater amounts and larger payments than
any of its competitors.

Patently, competitors’ allowances granted after an allowance by
respondent could have no bearing upon a good faith meeting ot
competition by respondent. For- the same reasons, ex post facto
information that a competitor coincidentally had granted a cus-
tomer of respondent a cooperative advertising allowance could not
have given respondent any reason to believe at the time of its grant-
ing of a cooperative advertising allowance that it in fact met the
offer of a competitor.?? In its Corn Products® and Staley ** deci-
sions, the Supreme Court held that hearsay evidence of a competi-
tor’s offers, believed by the respondents therein, was not suflicient
“to show the existence of facts which would lead a reasonable and
prudent person to believe that the granting of a lower price [promo-
tional allowance] would in fact meet the equally low price of a
competitor.”

In addition to such legal deficiencies, no proof of any competitive
allowance was offered with respect to a number of the promotional
allowances granted by respondent, and hence as to them the con-
tention cannot even be advanced. Likewise, the finding of violation

1 Respondent’s Exhibits 30 thru 123, inclusive,

2 Forster Mfg. Co.. Ine. 62 F.T.C. 852, Docket 7207 (1963).
22 Corn Products Refining Co. v. FTC, 324 U.S. 726 (1945).
2 Footnote 17, supru.
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of Section 2(d) affirmed by the Court of Appeals also was based
upon the granting by respondent of “push” or “prize” money to
sales personnel of a customer. Respondent offered no evidence that
this was granted in good faith to meet competition.

CONCLUSION

It is concluded and found that respondent’s promotional allow-
ances in violation of Section 2(d) were not made in good faith to
meet promotional allowances furnished by a competitor.

ORDER

1t is ordered, That the Order heretofore entered by the under-
signed and adopted and issued by the Commission be and hereby is

reinstated.
OpiNION

By Dixon, Commissioner:

On November 22, 1961, the United States Court of Appeals for
the District of Columbia remanded this case to the Commission and
ordered that the respondent, Exquisite Form Brassiere, Inc., here-
Inafter referred to as Exquisite, be given the opportunity to respond
to complaint counsel’s prima facie case of discrimination in the pay-
ment of promotional allowances prohibited by Section 2(d) of the
Clayton Act, as amended by the Robinson-Patman Act, by present-
Ing the good faith meeting competition defense permitted by Section
2(b) of that Act.! In all other respects, the findings of the Com-
mission were affirmed.> The matter is presently before the Commis-
sion on Exquisite’s appeal from the Revised Initial Decision After
Remand, issued March 15, 1963, in which the examiner concluded
that Exquisite had failed to establish the meeting competition de-
fense. To place the issues now before us in the proper perspective,
a review of the proceedings prior to the hearing on remand is
necessary.

I

The Commission issued its complaint against Exquisite, which is
engaged in the design, manufacture, and sale of brassieres in com-
merce to department stores, women’s specialty shops, and dress shops
tor resale to the purchasing public, on November 29, 1957, charging
a violation of Section 2(d) of the Clayton Act. Specifically, the

149 Stat. 1526 (1936), 15 U.S.C. 18(b), (d) (1938).
2 Exquisite Form Brassiere, Inc. v. Pederal Trade Commission, 301 F. 2d 499 (D.C.

Cir. 1961), cert. denied, 369 U.S. 888 (1962) [7 8.&D. 259].
224-069—70——19 ’
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complaint alleged that Exquisite offered and paid cooperative adver-
tising allowances to some, but not to all, of the retail customers
competing in the distribution of its products. It further charged
that the plan under which said allowances were paid was designed
so as to be inapplicable to some of Exquisite’s retail customers. An
amended and supplemental complaint was issued by the Commission
on August 1, 1958, containing a second count charging discrimination
in the furnishing of services of “stylists” in violation of Section
2(e) of the Clayton Act, as amended by the Robinson-Patman Act.?

In his initial decision of January 27, 1960, the hearing examiner
found that the cooperative advertising plan used by respondent from
August 30, 1954, to January 25, 1956 provided for payment of sixty
percent of the cost of advertisements pertaining solely to Exquisite’s
products placed by a retailer in certain recognized newspapers, pro-
vided that the advertisements were not less than four hundred
lines.t If five such advertisements were placed within a six-month
interval, payment of seventy percent of the cost of each was pro-
vided. Eight advertisemenis within a similar interval resulted in
the payment of eighty percent of the cost of each. On January 26,
1956, the lineage requirement of four hundred lines was reduced to
two hundred. Thereafter, Exquisite paid fifty percent of the cost
of one advertisement. For successive advertisements within a three-
month period, Exquisite paid sixty percent of the cost for two,
seventy percent for three, and eighty percent for four. After July 1,
1957, Exquisite agreed to pay only fifty percent of the cost of all
advertisements, regardless of the number placed. No minimum pur-
chase was necessary to qualify for an advertising allowance, nor
was a limit imposed on the number of advertisements for which
allowances would be granted. In most instances, the allowances took
the form of credit on future purchases of Excuisite products. No
provisions were made at any time for advertisements of less than
two hundred lines or in media other than certain recognized news-
papers.

Those customers who did not participate in cooperative advertis-
ing were offered a “premium plan.” Such customers accumulated one
point each time they purchased $10 worth of Exquisite products.
When a customer had accumulated thirty points, he became eligible

349 Stat. 1526 (1936), 15 U.S.C. 18(e) (1938). Respondent was permitted to present
a Section 2(b) defense to this charge. The hearing esaminer’s holding that respondent
had failed to establish the defense was adopted by the Commission and affirmed by the
United States Court of Appeals.

+An Exquisite executive defined the lineage requirement as follows: “In figuring
newspaper advertising space there are fourteen agate lines to an inch. That is a nnit
of measurement to a column inch. That is one inch by one column is fourteen inches.”
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for certain “premiums” or “prizes.” The examiner rejected Ex-
quisite’s contention that this plan was a reasonable alternative to
the cooperative advertising plan, because “* * * mo one could seri-
ously argue that an ice bucket, a pressure cooker, an iron, a perco-
lator, a carving set or a bridge set were reasonable alternatives of
proportional equality with hundreds of dollars worth of promo-
tional advertising * * *.” 3 Since this plan was discontinued in Janu-
ary 1955, renewed in June 1955, and finally permanently discontinued
in January 1956, it was patently not a reasonable alternative.
Exquisite’s additional contention that its furnishing of display ma-
terials constituted a reasonable alternative was also correctly rejected,
since these materials were offered and could be obtained by any
customer irrespective of his participation in cooperative advertising.

The examiner found that the terms of the above cooperative adver-
tising plan had not been offered or made known to some of Exquis-
ite’s retail customers competing with those to whom payments had
been made.® Others who at one time had been offered the plan
were not informed of the subsequent liberalization of the terms.?
On several occasions, Exquisite failed to abide by the terms of the
plan in making its payments. Some retailers received payments
computed at greater percentages of the cost of each advertisement
than authorized by the plan, while others received payments com-
puted at lesser percentages.® The examiner also found that the plan
itself was not designed or intended for the use of Exquisite’s smaller
accounts and, in this additional sense, was not available to all on
proportionally equal terms.® Finally, there was a finding that Ex-
quisite awarded “push” or “prize” money to a single retailer for

s Ezquisite Form Brassiere, Inc., 57 F.T.C. 1036, 1042 (1960).

6 The Jenart Shop, The Corset Bar, and Jacob’s in Paterson, New Jersey, and Sobel's
and The Plainfield Lace Store in Plainfield, New Jersey, were not offered and did not
receive allowances. Lady Rose, Quackenbush’s, The Caroline Shop, The Mart, Goldberg’s
and Jay Ann’s in Paterson, and Tepper's and Rosenbaum’s in Plainfield received
allowances.

Don Roberts in Plainfield, New Jersey, and Sloshberg’'s, Ann M. Selby, and Mae'’s
Dress Shop in Trenton, New Jersey, were not informed of the subsequent changes. Lit
Brothers, Yards, and Nevius Voorhees of Trenton were offered and received allowances
under the plan’s subsequent alterations.

8 The examiner stated: “* * * Some customers were pald 80 percent of the cost of ads
when they were only entitled to 50 percent under the terms of the plan; some were paid
percentages not even set forth in the plan., such as 75 and 77 percent; and some were
paid only 50 percent when they were entitled te a larger amount * * * " Exquisite Form
Brassicive, Inc., 57 F.T.C. 1036, 1042 (1960).

® An Exquisite executive testified that a retailer who purchased only a small amount
of Exquisite products woul@ not be able to participate in cooperative advertising under
their plan because the cost of the advertisement to him would exceed his profits from
the sale of the products. Ann M. Selby, the owner of a small shop, testified that she did
little newspaper advertising because the cost was prohibitive and under no circumstances
would place an advertisement as large as 200 lines. The owner of Mae's, another small
shop in Trenton, testified that an advertisement in a newspaper would be of little
promotional value because the shop was located away from the center of town.
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payment to its sales personnel in reward for each Exquisite product
sold by them during a limited period of time. This award was not
available to competing retailers.

On October 31, 1960, the Commission issued its own opinion in
which it adopted the initial decision of the examiner. The ruling
that Section 2(b) did not provide a defense to a charge under Sec-
tion 2(d) culminated in the remand by the court of appeals on
November 22, 1961, with instructions to accord to respondent the
opportunity of presenting such a defense. We reopened and re-
manded the matter to the examiner on June 6, 1962, with instruc-
tions to comply fully with the mandate of the court of appeals. At
the hearing on remand, respondent was accorded the opportunity
of presenting its Section 2(b) defense. As previously stated, the
matter is now before us on respondent’s appeal from the examiner’s
Revised Initial Decision After Remand, issued March 15, 1963, in
which he concluded that respondent’s promotional allowances were
not made in good faith to meet the competition of similar prome-
tional allowances furnished by competitors.

II

In the present appeal, Exquisite places great stress upon its propo-
sition that the individual discriminatory payments may be excused
under the meeting competition defense by proof that these payments
were made pursuant to its cooperative advertising plan and that the
plan was adopted in good faith to meet the competitive challenge of
similar plans utilized by the majority of other brassiere manufac-
turers. Before reaching this question it should be noted that the
instant case has been primarily concerned with individual instances
of discrimination. The thrust of complaint counsel’s prima facie
case was discrimination in specific instances by the furnishing of
allowances to some customers while concurrently failing to inform
particular competing customers of the terms of the plan. On the
basis of such specific evidence, the examiner found discrimination
in regard to “various customers” and “some customers” readily
identifiable from the evidence. In adopting the examiner’s initial
decision, we held that a violation of Section 2(d) was sustained “by
the showing that the cooperative advertising allowance was granted
to some customers but was not offered to other customers competing
in the distribution of respondent’s products.”*® The court of ap-
peals, in affirming the Commission’s finding of a prima facie violation
of the statute, referred to these individual instances of discrimina-

10 Brquisite Form Brassiere, Inc., 57 F.T.C. 1036, 1050 (1960).
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tion. Obviously, proof that the plan had been adopted in response
to other plans would not excuse the failure on the part of respondent
to offer or make known the terms of the plan or its subsequent lib-
eralizations to some customers, while at the same time granting pay-
ments under the plan to others competing with those kept in ignor-
ance. Further, such proof would not excuse those particular in-
stances in which Exquisite disregarded the terms of the plan in
furnishing allowances. Thus, evidence that respondent’s plan was
adopted in a general response to other plans, if a defense at all,
could only excuse the finding that the plan itself was not designed
for the use of smaller retailers and hence was inherently discrimina-
tory. In the present posture of the case, therefore, the first issue
to which we address ourselves is whether respondent has rebutted
the above-mentioned specific instances of discrimination—the grant-
ing of allowances to certain favored retailers while withholding
information on the plan’s terms from competing retailers, and the
failure to abide by the terms of the plan—by showing that the par-
ticular allowances granted to the favored retailers in these instances
were good faith attempts to counter specific allowances furnished to
the same retailers by competing brassiere manufacturers.

An essential element in the establishment of a meeting compe-
tition defense is that of “good faith.” Implicit within the element
of good faith is evidence that the respondent was genuinely respond-
ing to some particular action on the part of a competitor. Patently,
an awareness of the competitor’s allowance prior to the attempt to
meet it is an integral aspect of a showing of good faith responsive-
ness. Examination of the legislative history of this section lends
strong support to the requirement of actual awareness of the acts
purportedly met. There it was stated:

This proviso represents a contraction of an exemption now contained in
section 2 of the Clayton Act which permits discriminations without limit
where made in good faith to meet competition. It should be noted that while
the seller is permitted to meet local competition, it does net permit him to cut
local prices until his competitor has first offered lower prices* * * In other
words, the proviso permits the seller to meet the price actually previously
offered by a local competitor * * *.” H.R. Rep. 2287, 74th Cong., 2d Sess., p. 16.
(Emphasis supplied.)

In commenting on the Section 2(b) defense, Mr. Chief Justice Stone,
in Federal Trade Commission v. A. E. Staley Mfg. Co., 324 U.S.
746 (1945) stated:

* = * The good faith of the Qiscrimination must he shown in the face of

the fact that the seller is aware that his discrimination is unlawful. unless

good faith is shown, and in circumstances which are peculiarly. favorable to
price discrimination abuses. We agree with the Commission that the statute
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at least requires the seller, who has knowingly discriminated in price, to show
the existence of facts which would lead a reasonable and prudent person
to believe that the granting of a lower price would in fact meet the equally
low price of a competitor * * *. 324 U.8. at 759-760.

In a case where a proponent of the Section 2(b) defense wholly fails
to show any prior knowledge of the acts of his competitor which
he purports to be meeting, we conclude that the element of good
faith is lacking. The meeting competition defense does not sanction
the fortuitous meeting of competition which occurs when the manu-
facturer discriminates and then in hindsight points to the previously
unknown fact that another was granting similar allowances at the
same time. The absence of even a scintilla of evidence showing that
the proponent of the defense was in some manner aware of its com-
petitors’ acts, which it was supposedly meeting, clearly precludes a
finding of the good faith responsiveness required by this defense.

In the instant case, several witnesses testified that the practice of
cooperative advertising was prevalent throughout the brassiere in-
dustry. Many brassiere manufacturers utilized plans similar in
some of their terms to respondent’s and some had furnished allow-
ances to the stores receiving allowances from Exquisite. Through a
search conducted in 1962 by a newspaper clipping service, Exquisite
determined the dates on which seven retailers receiving its allow-
ances heretofore determined to be discriminatory had placed news-
paper advertisements during the years 1955, 1956 and 1957, featuring
the products of other brassiere manufacturers.* Although the evi-
dence does not clearly so establish, it appears that these advertise-
ments, which comprise the bulk of respondent’s exhibits pertaining
to the meeting competition defense, were cooperative in nature, and
we will so assume for the purposes of this opinion. Respondent’s
counsel has incorporated these advertisements into a table, attached
hereto as an appendix [page 295, 296 herein], and arranged
them so that each Exquisite advertisement placed by these seven
retailers is antedated by one of the above advertisements featuring
the products of other manufacturers. Respondent urges that said
table, admittedly the result of an ex post facto search, establishes

11 The seven retallers were Lady Rose and Quackenbush’s in Paterson, Tepper's and
Rosenbaum’s in Plainfield, and Lit Brothers, Nevius Voorhees, and Yards in Trenton.
The clipping service was instructed to “* * * look for ads for Quackenbush, Lady Rose,
Tepper’s, Rosenbaum, and Lit Brothers that contalned brasslere advertisements promot-
ing competitive brands as close as possible in date to specific dates of Exquisite Form
ads....

L * * *® “ * L4

“If there was an Exquisite Form ad in the record for Quackenbush on May 5, 1957,

* % * start in with the May 5, 1957 newspaper in Paterson and work forward and back-

ward from that date until he came to a Quackenbush brassiere ad that was efther
Maldenform or Playtex or these other manufacturers.”
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that its own advertisements were furnished to meet the specified
advertisements of its competitors, and requests us to so find.

We are unable to accept this contention. In the first place, there
is considerable doubt as to whether respondent was actually in com-
petition with some of the manufacturers whose advertisements it was
purportedly meeting. The president of Lily of France, Inc., testified
that his company, a producer of quality products, was in competition
with Exquisite, which marketed less expensive products, only in the
“broad sense of the word.” The president of Warner Brothers stated
that his company competed with Exquisite only in Warner’s lower
priced line. A vice president of Peter Pan Foundations testified that
his company specialized in preshaped, padded brassieres, a type not
marketed extensively by respondent, and thus sold to a different
class of customers. Further, there was no evidence at all indicating
the extent of competition between Exquisite and Carnival, Do-All,
Goddess, Surprise, Breathin Bra, and Lilyette, all of which placed
cooperative advertisements purportedly met by Exouisite.

Even if we assume that Exquisite is generally in competition with
all brassiere manufacturers, irrespective of the diverse types and
prices of brassieres produced, we are unable to accept the contention
that there was a meeting of the listed competitors’ advertisements,
A search of the entire record fails to reveal either pertinent evidence
or an offer of such evidence indicating that respondent was in any
manner aware of these particular advertisements of its competitors
when its own allowances were granted. Exquisite contends that
there was an offer of such proof when, after the record had been
closed at the conclusion of the hearing on remand, it moved to reopen
to permit it to “* * * adduce direct evidence of Respondent’s fore-
knowledge of the various competing cooperative advertising plans in
response to which Respondent’s own plans and programs were ad-
ministered * * *.* In support of this motion, Exquisite contended
that the element of foreknowledge had been added to the Section
2(b) defense subsequent to the closing of the record by our opinion
in Forster Mfg. Co., Docket No. 7207, 62 F.T.C. 852, 888, January 3,
1963. In correctly denying this motion, the examiner held that
Forster, rather than establishing a new element, merely reiterated and
clarified existing elements. Significantly, this motion was limited to
evidence of foreknowledge of competitors’ “cooperative advertising
plans” and did not encompass the production of evidence showing an
awareness of the individual promotional advertisements incorporated
into the table currently under consideration.

Without connecting evidence showing an awareness of the enu-
merated competitors’ advertisements and a genuine responsiveness
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to them, respondent’s table is inconclusive and might be rearranged
to show that the majority of the competitors’ advertisements were
placed in response to those featuring respondent’s products. For
example, respondent contends that its cooperative advertisements
placed by Lady Rose on October 16, 1956, and November 18, 1956,
were responsive to those featuring Playtex products placed by Lady
Rose on July 18, 1956, and August 16, 1956. However, with nothing
more than the bare advertisements to support this contention, it
could just as validly be argued that Playtex’s advertisement of
August 16, 1956, was placed in response to the advertisement fea-
turing Exquisite products which appeared on May 30, 1956, and
that Playtex’s advertisement of July 18, 1956, appeared in response
to Exquisite’s of May 10, 1956. A similar rearrangement could
be made with the remainder of the table. A finding, therefore, that
Exquisite’s allowances were furnished to meet the competitive chal-
lenge of the competitors’ advertisements specified by respondent in
the table would, of necessity, be predicated upon sheer speculation.
Accordingly, we conclude that respondent’s exhibits, as summarized
in its table, fall far short of establishing that the discriminatory
allowances furnished to the seven named retailers were granted in a
good faith response to the enumerated competitors’ advertisements.

Moreover, the record is devoid of evidence indicating that the
respondent, as a matter of practice and policy, regularly made itself

‘aware of competitors’ specific cooperative advertisements and at-

tempted, through allowances, to place similar advertisements of its
own in response. At the second hearing, an Exquisite salesman
testified that ¢f he saw a customer engaging in cooperative adver-
tising with a competitor, he attempted to persuade such customer
to advertise Exquisite’s products in a similar manner. However,
this salesman dealt only with small accounts and was unable to recall
any specific instance in the relevant area wherein he had persuaded
or attempted to persuade a customer to engage in advertising with
respondent. Is was stipulated that a second salesman, if called,
would testify in a similar manner. No further evidence of this na-
ture was adduced.

In addition, respondent offered nothing to show that the individual
discriminatory allowances furnished The Caroline Shop, The Mart,
Goldberg’s, and Jay Ann’s in Paterson, New Jersey, were good faith
attempts to meet competition.?> Accordingly, we do not feel that
respondent has shown in this record that those individual instances
of discrimination in which the cooperative advertising allowance

12 See n, 6, supra.
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was granted to some customers but not to their competitors and in
which there were deviations from the cooperative plan in computing
payments were in fact genuinely responsive to any particular com-
petitor’s advertisements or were made in good faith to meet the
services or facilities furnished by a competitor. The prima facie
case relating to these individual instances of discrimination, here-
tofore affirmed by the Commission and the court of appeals, stands
unrebutted. Our conclusion on this point is independent of our
consideration of the propriety of adopting an intrinsically discrimi-
natory plan in its totality in an attempt to meet other plans in the
industry and is unaffected by our decision on this latter question.
We turn now to the question of whether the examiner’s finding
that respondent’s cooperative advertising plan was inherently dis-
criminatory may be excused by proof that the plan as a whole was
adopted in a good faith attempt to meet the competitive challenge
imposed by other plans prevailing in the industry. The courts have
consistently emphasized that the meeting competition defense does
not provide a defense to general systems of competition and is
applicable only in individual competitive situations. In Federal
Trade Commission v. A. E. Staley Mfg. Co., 324 U.S. 746 (1945),
Mr. Chief Justice Stone commented :
* * *§ 2(b) does not concern itself with pricing systems or even with all
the seller’s discriminatory prices to buyers. It speaks only of the seller’s
“lower” price and of that only to the extent that it is made “in good faith to
meet an equally low price of a.competitor.” The Act thus places emphasis on
individual competitive situations, rather than upon a general system of
competition., 324 U.S. at 753. (Emphasis supplied.)

Accord, Federal Trade Commission v. National Lead Co., 852 U.S.
419 (1957), and Federal Trade Commission v. Cement [nstitute, 333
U.S. 683 (1948). This Commission has consistently held that a sys-
tem of price discrimination adopted as a general competitive meas-
ure to secure a larger share of the market and unrelated to a particu-
lar competitive situation is not within the protection of the Section
2(b) defense. In Z. E'delmann & Company, 51 F.T.C. 978 (1955),
the Commission stated:

* * * Furthermore, as found in the initial decision, respondent’s pricing
system is a continuing one related not to existing competition but to future
competition. It is not geared to individual competitive offers or localized price
cutting, but instead represents a nationwide system designed to come close
enough to its two principal competitors’ pricing systems to allow it to retain
most of its customers and gain perhaps a few more. The exemption provided
under Section 2(b) places emphasis, however, on individual competitive situa-
tions rather than upon a general system of competition. F.T.C. v. A. E. Staley
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Mfg. Co., 324 U.S. 746. * * * 51 F.T.C. at 1006, 1007. Aff'd, E. Edelmann &
Company v. Federal Trade Commission, 289 F. 2d 152 (2d Cir. 1956), cert.
denied, 355 U.S. 941 (1958).

In C. E. Niehoff & Co., 51 F.T.C. 1114 (1955), the Commission com-
mented in like manner.

* * * The initial decision correctly found that respondent’s price differen-
tials are a part of a nationwide pricing system formulated to meet competi-
tion generally and not designed to meet exactly any competitor’s prices.

* * * We do find, however, that a pricing program which provides for an
inherent pattern of discrimination among competing customers and is geared
generally to competing for business and not specificaily for meeting competing
prices is not within contemplation of this defense. Respondent has not shown
by substantial, reliable and probative evidence on this record that its lower
price or prices were made to meet an equally low: price or prices of a com-
petitor or competitors. 51 F.T.C. at 1146, 1147. Commission’s order modified,
C. E. Niehoff & Co. v. Federal Tradeé Commission, 241 F. 2d 87 (7th Cir.
1957) ; Commission's order affirmed in entirety, Federal Trade Commission V.
C. E. Niehoff & Co., 855 U.S. 411 (1958). -

Moreover, in instances where a respondent’s attempts to meet com-
. petition undercut or go beyond those of his competitors and are
more discriminatory toward a certain class or more favorable toward
another class, they cannot be excused under the meeting competition
defense. Cf. Standard Oil. Co. v. Federal Trade Commission, 340
U.S. 281 (1951).

In the instant case, the respondent, in support of its contention
that its cooperative advertising plan was adopted in response to
other plans, placed in evidence the terms of the plans of seven other
brassiere manufacturers.’® As previouly noted, there is some ques-
tion as to the degree of competition between respondent and some
of these manufacturers. However, for the purposes of this opinion,
we assume that Exquisite competed with all of these manufacturers.
We. further assume, in view of the respondent’s motion to reopen
the record to allow it to adduce direct evidence of its foreknowledge
of its competitors’ cooperative advertising plans, that it possessed
such knowledge of the particular terms of these various plans during
the years relevant to this case.

The vice in respondent’s cooperative advertising plan was its pro-
nounced favoritism of larger retailers and its affirmative exclusion
of smaller ones. This tendency was manifested in three of its fea-
tures. First, the requirement that the advertisements be of a certain
minimum size—four hundred lines prior to January 26, 1956, and
two hundred lines thereafter—operated effectively to prevent the

B For a chart summarizing the terms of these plans, see the Revised Initial Decision
After Remand, p. 274,
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small retailer unable to advertise on such a grandiose scale from re-
ceiving allowances. Secondly, the graduated increases in the per-
cent paid for each advertisement as a result of numerous successive:
advertisements favored the large retailer able to advertise frequently,
and discriminated against the medium-sized and smaller retailers:
who were not able to advertise with the same degree of frequency.
For example, a retailer able to place four or more two-hundred-line
advertisements within a three-month span early in 1957 would have
received payment for eighty percent of the cost of each. A smaller
retailer financially able to place only two such advertisements during
the same period would have received payment for only sixty percent
of the cost of each. Finally, respondent placed no limit on the
maximum amount it would pay any retailer during a given interval,
while all other plans provided that the maximum amount granted
was a fixed percentage of the retailer’s purchases. Respondent’s
plan is thus obviously weighted in favor of the larger retailer and
operates aflirmatively to exclude from its benefits small retailers.

Some of respondent’s competitors’ plans utilized minimum partici-
~pation requirements which had the capacity to exclude small retailers,
while others possessed features which favored the larger retailer
able to advertise extensively. However, none of these plans em-
ployed as many discriminatory features simultaneously as did re-
spondent’s. For example, although Jantzen did not require that the
advertisements placed be of a specified size, qualification for par-
ticipation in Jantzen’s plan during the relevant years was limited
to those merchants who purchased a specified dollar value of Jantzen
products. This amount was $500 in 1955, $750 during part of 1956,
and $1,000 during 1957. Although this feature doubtless operated
to exclude some small retailers, Jantzen did not at the same time
favor the larger retailers by increasing the percentage paid for each
advertisement when successive advertisements were placed. Regard-
less of the number placed, Jantzen never paid more than fifty per-
cent of the cost of each advertisement. Further, the maximum

~amount paid to any single merchant was limited to five percent of
that merchant’s purchases over a six-month period.

Maidenform’s regular plan provided for payment of fifty percent
of all advertisements regardless of the size of the advertisement or
the previous purchases of the retailer. In June of 1955, Maidenform
put into effect a supplemental plan, which functioned concurrently
with the regular plan, providing for the payment of seventy-five
percent of all advertisements if at least four, four-hundred-line
advertisements were placed within a six-month span. The supple-
mental plan was discontinued in December of 1955 and reinstated
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in June of 1957. Exquisite’s similar lineage requirement and its
offer to pay increasing percentages of the cost of each advertisement
when a specified number of supplemental advertisements were placed
were operational in August of 1954. Accordingly, there can be no
contention that these features of Exquisite’s plan were adopted to
meet Maidenform’s supplemental plan, which, as previously stated,
became effective in June of 1955. -

Two other plans utilized features with a capacity to favor larger
retailers. On accounts over $2,500, Lovable awarded certain cash
refunds for any promotional purpose, while Playtex gave a six per-
cent cash refund on purchases if the retailer’s advertisements totaled
at least six percent of the purchases. However, these plans did not
simultaneously exclude the small retailer from all benefits by the
adoption of requirements that the advertisements be of a minimum
size or that the advertising retailer purchase a minimum amount
of products. Further, each imposed a ceiling on the amount which
would be paid any single merchant.

Considered in its entirety, therefore, respondent’s plan went fur-
ther than any of the plans of its competitors in its discriminatory
aspects. The comprehensive effect of respondent’s plan was that of
greater favoritism toward large retailers and greater exclusion of
small retailers than the plan of any other single competitor. Re-
spondent offered no evidence showing the necessity for adopting a
plan of such discriminatory proportions. By exceeding the plans
of its competitors in total diseriminatory effects, therefore, respond-
ent in essence “beat” rather than met those plans. This is a factor
which must be considered in determining whether the plan was
adopted in good faith to meet the plans of competitors. Cf. Standard
0il Co. v. Federal Trade Commission, supra.

Moreover, respondent’s plan was not in any sense of the word
responsive to an individual competitive situation. It was operative
on a nationwide scale, and was permanent and continuing in nature.
Respondent did not make the plan available on an individual basis
by offering its benefits solely in particular instances where liberal
benefits had been awarded retailers as the result of competitors’
plans. It is obvious that the terms of the plan were not formulated
to meet the particular terms of another brassiere manufacturer’s
plan. Respondent’s alterations of its terms were not related to
changes in other plans. In short, irrespective of the definition of
the term, Exquisite’s plan was not a response to an individual com-
petitive situation, )
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Finally, there is every indication that respondent’s discrimina-
tory plan, rather than being an effort to retain existing business by
meeting competitive offers, was instead an aggressive, competitive
measure designed to attract additional business and enhance re-
spondent’s position in the market. Factors previously discussed,
such as the terms of the plan and its total discriminatory effect, sup-
port this conclusion. Further, an Exquisite executive used language
in a press release, offered by respondent “for what it was worth”,
indicating that the company prided itself on being a leader in the
cooperative advertising field. There it was said:

Exquisite Form, with the largest national magazine and cooperative local
newspaper advertising program in the industry, seeks to expand its newspaper
advertising, not to cut it. To this end, it has always granted the most gen-
erous cooperative advertising allowances in the industry.

* * * * * » *

The traditional position of Exquisite Form since the founding of the com-

pany, has been to participate in the full cost of cooperative advertising with

its customers * * *
Accordingly, Exquisite Form is now pleased to announce its return to poli-
cies which have enabled it, and its retailers to flourish.

In addition, there was evidence that Exquisite was the first to em-
ploy the innovation of paying production costs when a retailer elected
to design his own advertising formats rather than using those pro-
vided for him.

We conclude, therefore, that respondent’s plan was not adopted
in good faith to meet the services or facilities furnished by a com-
petitor, and thus was not excusable under Section 2(b). This con-
clusion is not predicated upon any single factor, but is the result of
a consideration of the entire record and all of the above-mentioned
factors. Where our findings in support of this conclusion differ
from those of the examiner, his findings are not adopted. Speci-
fically, we find it unnecessary to reach the question of whether the
plans of respondent’s competitors were themselves intrinsically dis-
criminatory and hence could not be lawfully emulated. Accordingly,
we do not adopt the examiner’s findings and conclusions relating
thereto.

Respondent asserts that it was denied due process of law in sev-
eral particulars. KEssentially, this objection is predicated upon an
allegation that the length of time between the two hearings made
the production of evidence difficult and upon the examiner’s refusal
to re-call at Commission expense all of complaint counsel’s witnesses
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whose testimony supported the Section 2(d) charge so that respond-
ent could cross-examine them to establish in part the meeting com-
petition defense. Contrary to respondent’s contention, we are not
of the opinion that the interval between the two hearings is grounds
for dismissal of the charges. Further, without deciding whether a
respondent has the right to develop an affirmative defense, such as
the meeting competition defense, through cross-examination of com-
plaint counsel’s witnesses, we do not believe that the instant respond-
ent could have supplied the missing elements of its defense by a cross-
examination of these particular witnesses. Accordingly, we reject
respondent’s contention of procedural unfairness. Respondent also
asserts that the push money charge must be dismissed because the
amount paid was small and when considered in isolation would seem
to be de minimis. This payment was part and parcel of sales trans-
actions and other advertising grants to this favored retailer which
were clearly not de minémis. When considered thusly, we conclude
that jurisdiction was established and that this incident was amenable
to a charge under Section 2(d).

In conclusion, we desire to state that this opinion must not be
interpreted as a condemnation of cooperative advertising nor as the -
placing of an impossible burden of proof upon the proponent of a
Section 2(b) defense. Instead, we emphasize that the manufacturer
engaging in advertising must do so through a comprehensive, non-
discriminatory program containing reasonable alternatives for those
small retailers unable to participate in cooperative newspaper adver-
tising. Such a program must not favor the large retailer and should
provide for the small retailer some sort of financial aid in methods
of advertising economically available to him. Further, the plan,
with its alternatives, must be uniformly offered in its entirety to all
competing retail customers. Once such a comprehensive program
has been established, deviations from it in the form of more generous
allowances may be excused in individual instances shown to be good
faith attempts to meet promotional allowances furnished by com-
petitors. Considered in its entirety, the evidence of record herein
utterly failed to indicate that such was the case with respondent.

For the aforementioned reasons, an order will issue adopting the
examiner’s Revised Initial Decision After Remand, except as herein
modified, and reinstating the order to cease and desist contained
in the original initial decision adopted by the Commission on October
81,1960, Rules of Practice, § 3.24(b), 28 F. R. 7080, 7091 (July 11,
1963).

Commissioners Anderson and Elman concurred in the results.
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APPENDIX
RESPONDENT’S TABLE OF INDIVIDUAL COOPERATIVE ADVERTISEMENTS
Exquisite Form ads Prior competitors’ ads
Name of store Source Date Date Brand Source
Lady ROS€. e e 4/ 6/55 3/10/55 | Peter Pan_......._ Ex. 62.
‘“ 4/ 7/55 3/10/55 | Lilyette.... Ex. 63.
" 11/17/55 | 10/13/55 | Maidenform.__ Ex. 64.
“ 3/29/56 | 10/19/55 | Playtex. ... Ex. 37.
o 4/18/56 | 12/ 5/55 | Playtex.. Ex. 36.
“ 5/10/56 | 12/13/55 | Peter Pan.. Ex. 65,
" 5/30/56 | 12/29/55 | Carnival. .. Ex. 66.
" 8/23/56 3/15/56 | Carnival. Ex. 67.
“ 8/30/56 4/ 5/56 | Do-All._... Ex. 68.
“ 9/13/56 4/24/56 | Peter Pan...._..._ Ex. 69.
“ 9/27/56 5/17/56 | Carnival..___._... Ex. 70.
“ 10/16/56 7/18/56 | Playtex... . ..... Ex. 71,
“ 11/18/56 8/16/56 | Playtex......____. Ex. 72.
“ 11/29/56 9/20/56 | Carnival._____.___ Ex. 73.
“ 12/12/56 | 12/ 5/56 | Playtex........._. Ex. 74.
“ 1/16/57 | 12/ 6/56 | Playtex......____. Ex. 39.
" 1/ 8/57 | 12/13/56 .| Ex. 75.
" 3/ 4/57 | 12/26/56 .| Ex. 76.
“ 4/ 4/57 3/ 757 .| Ex. 35."
' 4/17/57 3/11/57 -1 Ex. 77,
¢ 5/15/57 3/21/57 .| Ex. 34.
¢ 12/ 4/57 4/24/57 _| Ex. 33.
“ 12/ 4/57 5/16/57 -| Ex.78.
Qunck‘e‘nl)ush .................... 12/12/65 | 11/21/55 | Maidenform..__.__ Ex. 124.*
4/ 9/57 3/19/57 | Maldenform.___.__ Ex. 45,
o 6/11/57 5/13/57 Ex. 46.
“ 6/18/57 5/20/57 | Maidenform. Ex. 47,
‘" 8/16/57 5/21/57 | Formfit.__ Ex. 48.
:: 8/30/57 5/27/57 | Playtex. . .._..._.. Ex. 42.
9/ 4/57 6/13/57 | Playtex.....____._ Ex. 38.
o 9/ /57 6/18/57 | Peter Pan. .| Ex. 49,
B o3 o7 o 10/ 3/55 9/21/55 | Warner.___ Ex. 58.
é“ 11/13/57 9/19/57 | Goddess.. . 61,
Rosenbaum. ... o oooiaa_ 11/20/56 6/ 7/56
‘“ 11/29/56 6/11/56
‘o 12/ 4/56 6/21/56
“ 5/16/57 9/10/56
o 6/17/57 9/18/56
e 7/ 2/57 | 10/ 9/56
e 7/ 3/57 | 10/23/56
" 7/16/57 | 11/12/56
‘" 10/8 /57 3/ 7/57
“ 10/14/57 4/16/57
. 10/15/57 8/27/57
Lit Brothers. .occooooomccacaas 7/21/55 5/11/55
“ 9/18/55 6/15/55
" 4/ 4/56 8/ 3/55
” 4/24/57 |  2/28/56
, 5/ 5/57 | 3/15/56
6/23/57 4/10/57
“ 8/ 4/57 |  5/22/57
" 8/ 8/57 6/ 5/57
" 9/ 8/57 8/21/57
“ 9/ 9/57 9/ 4/57
" 11/17/57 | 10/ 2/57
“ 11/25/57 | 10/27/57
Nevius Voorhees. ... ..o _....___ 3/ 4/56 2/17/56
“ 4/ 9/56 | 3/19/56 X
‘“ 5/14/56 4/20/56 . .
‘“ 6/25/56 5/ 8/56 X. .
“ 3/22/57 1/ 6/57 | Lilyette__ Ex. 103.
“ 4/24/57 2/21/57 | Lily of France.. Ex. 103a.
Yards. oo 3/23/56 12/ 1/55| Bali..._._.. Ex. 127.*
‘“ 3/18/57 2/14/56 | Formfit. . _| Ex. 113.
" 4/ 3/57 2/ 3/57 | Playtex.. Ex. 31.
‘“ 5/14/57 2/14/57 | Bali_._.._ Ex. 113a.
“ 6/20/57 | 2/28/57 | Jantzen.... Ex. 113b,
“ 8/13/57 3/ 7/57 | Perma-lift__.__.___ Ex. 114,
" 8/21/57 4/ 2/57 | Warner. ...._....._ Ex. 115.
‘ 9/30/57 5/ 7/57 | Jantzen. ... ____.__ Ex. 116.

See footnote at end of table.
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RESPONDENT'S TABLE OF INDIVIDUAL COOPERATIVE ADVERTISEMENTS—COI.

Exquisite Form ads Prior competitors’ ads

Name of store Source Date Date Brand Source

10/17/57 5/14/57

12/ 5/57 | 9/23/57
19/ 9/57 | 10/18/57

*Respondent’s Exhibits 124, 125, 126 and 127 were offered, pursuant to a motion to reopen the record, after
the official closing of the record on February 9, 1963.

Finan ORDER

This matter having been heard by the Commission on exceptions
to the hearing examiner’'s Revised Initial Decision After Remand,
issued March 15, 1963, and upon briefs in support thereof and in
opposition thereto, and the Commission having rendered its decision
denying said appeal:

It is ordered, That the examiner’s Revised Initial Decision After
Remand, as modified in the attached opinion, be, and it hereby is,
adopted as the decision of the Commission.

ORDER

1t is ordered, That respondent Exquisite Form Brassiere, Inc., a
corporation, its officers, directors, representatives, agents and em-
ployees, directly or through any corporate or other device, in or in
connection with the sale of brassieres in commerce, as “commerce’ is
defined in the Clayton Act, as amended, do forthwith cease and
desist from:

1. Paying, or contracting to pay to or for the benefit of any
customer, an advertising allowance, push money or anything of
value as compensation or in consideration for anyv services or
facilities furnished by or through such customer in connection
with the processing, handling, sale, or offering for sale of re-
spondent’s products, unless such payment or consideration is
offered and otherwise made available on proportionally equal
terms to all other customers competing in the distribution or
resale of such products:

2. Discriminating, directly or indirectly, among competing
purchasers of its products, by contracting to furnish, furnishing,
or contributing to the furnishing of the services of stylists or
any other services or facilities connected with the processing,

handling, sale or offering for sale of respondent’s products, to
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any purchaser from respondent of such products bought for
resale, unless such services or facilities are offered and other-
wise made available on proportionally equal terms to all pur-
chasers competing in the distribution or resale of such products.
1t is further ordered, That respondent, Exquisite Form Brassiere,
Inc., shall, within sixty (60) days after service upon it of this
order, file with the Commission a report, in writing, setting forth in
detail the manner and form in which it has complied with the order
to cease and desist.
By the Commission, Commissioners Anderson and Elman con-
curring in the result.

IN TaE MATTER OF

IDEAL TOY CORPORATION

ORDER. OPINION, ETC.., IN REGARD TO THE ALLEGED YVIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8530, Complaint, Sept. 12, 1962—Decision, Jan. 20, 1964

Order requiring a distributor of toys in Hollis, N. Y., to cease representing
falsely Ly means of television commercials that its toy “Robot Com-
mando” would perform acts as directed by vocal commands, including
moving forward, turning, firing a “missile” and firing a “rocket”.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Ideal Toy Corpo-
ration, hereinafter referred to as respondent, has violated the pro-
visions of said Aect, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
liereby issues its complaint stating its charges in that respect as
follows: :

Paraeraru 1. Respondent is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
New York, with its principal office and place of business located at
184-10 Jamaica Avenue, Jamaica, Long Island, State of New York.

Par. 2. Respondent is now, and for some time last past has been,
engaged in the advertising, offering for sale, sale and distribution of
toys and related products, including toys designated “Robot Com-
mando” and “Thumbelina” doll, to distributors and retailers for
resale to the public.

224-069—T70 20
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224-069—T70 20
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Par. 3. In the course and conduct of its business, respondent now
causes, and for some time last past has caused, its said toys and
related products, including its said “Robot Commando” and “Thum-
belina” doll, when sold, to be shipped from its place of business in
the State of New York to purchasers thereof located in various
other States of the United States and in the District of Columbia,
and maintains, and at all times mentioned herein has maintained, a
substantial course of trade in said products in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

Par. 4. In the conduct of its business, at all times mentioned
herein, respondent has been in substantial competition, in commerce,
with other corporations, firms and individuals in the sale of toys
and related products.

Par. 5. In the course and conduct of its business and for the
purpose of inducing the purchase in commerce of the said “Robot
Commando” and “Thumbelina” doll respondent made certain state-
ments, representations and pictorial presentations with respect thereto
by means of commercials transmitted by television stations located
in various States of the United States and in the District of Colum-
bia having sufficient power to carry such broadcasts across State
lines.

Par. 6. Through the use of aforesaid advertisements, and others
containing statements and representations of the same import not
specifically set forth herein, respondent has represented, directly and
by implication :*

1.(a) That “Robot Commando” will perform an act and a series
of acts as directed by commands given vocally (See exhibits “A” and
“B”), These acts include:

(1) Moving forward;

(2) Turning (See exhibits “C” and “D”);
(3) Firing a “missile” (See exhibit “E”);

(4) TFiring a “rocket” (See exhibit “¥F”); and

(b) That “Robot Commando” as packaged and sold to the pur-
chasing public is operable in the manner depicted in the television
advertising, without additional components.

9. That “Thumbelina” doll moves from one side to the other
(See exhibits “G” and “H”), and moves its arms apart while lying
on its side (See exhibits “I” and “J”).

Par. 7. Enlargements of individual frames extracted from said
television commercials, illustrating typical representations with re-

‘Pictoriﬂl exhiblts NA"’ IABH’ HCH' UD'V’ llEn' an’ I(G", UHH' (fIH' and UJ" are
omitted in printing.
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spect to the manner in which the said “Robot Commando” and
“Thumbelina” doll purport to perform, as alleged in Paragraph 6
above, are attached hereto, marked exhibits “A” to “J”, inclusive,
and incorporated herein by reference.*

Par. 8. In truth and in fact:

1. Each act performed by “Robot Commando” is governed by
the manual setting of a control on the said toy. The toy will per-
form only that act for which the controlling device has been manu-
ally set. The initial action of the toy is commenced by blowing into
a microphone. The sound of the voice, unless accompanied by the
action of blowing into the microphone, will not commence the toy’s
action. Furthermore, the control must be manually changed after
the performance of any one act before the toy will perform a dif-
erent act and the sound of the volce itself, or as part of the action
of blowing, will not cause the toy to change from one action to
another.

“Robot Commando® is not, as depicted, a moving toy, and is not
operable in the manner depicted in the television advertising, unless
batteries, which are not included in the toy as packaged and sold
to the purchasing public, are separately obtained and added thereto.

2. “Thumbelina” doll does not move from one side to the other
and does not move its arms apart while lying on its side in the man-
ner depicted.

Therefore, the statements, representations and depictions referred
to in Paragraphs 5 and 6 are false, misleading and deceptive.

Par. 9. Respondent’s toys, including the “Robot Commando® and
“Thumbelina™ doll, are designed primarily for children, and are
bought either by or for the benefit of children. Respondent’s false,
misleading and deceptive advertising claims thus unfairly exploit
a consumer group unqualified by age or experience to anticipate or
appreciate the possibility that the representations may be exagger-
ated or untrue. Further, respondent unfairly plays upon the affec-
tion of adults, especially parents and other close relatives, for
children, by inducing the purchase of toys and related products
through false, misleading and deceptive claims of their perform-
ance, which claims appeal both to adults and to children who bring
the toys to the attention of adults. As a consequence of respondent’s
exaggerated and untrue representations, toys are purchased in the
expectation that they will have characteristics or perform acts not
substantiated by the facts. Consumers are thus misled to their dis-
appointment and competing advertisers who do not engage in false,
misleading or deceptive advertising are unfairly prejudiced..

* Pictorial exhibits “A” to ““J’’ are omitted in printing.
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Par. 10. The use by respondent of the aforesaid false, misleading
and deceptive representations has had, and now has, the capacity
and tendency to mislead members of the purchasing public into
the erroneous and mistaken belief that the said representations
were, and are, true and into the purchase of substantial quantities
of the products of respondent, by reason of said erroneous and mis-
taken belief.

Par. 11. The aforesaid acts and practices of respondent, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondent’s competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the
Federal Trade Commission Act.

Mr. Berryman Davis and Mr. Walter T. Evans of Washington,

D.C., for the Commission.
Regan, Goldfarb, Powell & Quinn of New York, N.Y., by M.

Sidney P. Howell, Jr., of counsel, for the respondent.

IntTian Decistion BY HErRMAN ToCKER, HEARING EXAMINER
JANUARY 20, 1964

The respondent, Ideal Toy Corporation, is engaged in the manu-
facture, sale and distribution of toys. It is charged under Section
5 of the Federal Trade Commission Act with having engaged in
false, misleading and deceptive representations in its television
advertising of two toys:—one, a somewhat complex apparatus hav-
ing, generally, the appearance of a strangely grotesque mechanical
man with moving arms and opening head or turret on a rolling and
legless base, called Robot Commando; the other, a doll, Thumbelina,
rather life-like in texture or appearance to the touch, and in design
or form like a baby.

The alleged deceptive practices as far as Robot Commando is con-
cerned are three, (1) that the respondent represented falsely that
Robot Commando would perform certain acts to which reference
will be made below when instructed so to do vocally, that is to say,
merely by use of the voice, (2) that the advertising deceptively
made it to appear that the toy was autonomous by showing it in
operation and not disclosing that batteries were necessary to provide
the power necessary for its operation, and (3) by failing to disclose
that the batteries had to be purchased separately from and in addi-
tion to the purchase of the package in which the toy was contained.

As to the doll, it is charged that the television presentation ad-
vertising Thumbelina made it appear that it moves from one side
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to the other and moves its arms apart while lying on its side, when,
in fact, Thumbelina “does not move from one side to the other
and does not move its arms apart while lying on its side in the man-
ner depicted”.

Robot Commando is controlled and operated from a device which
resembles a microphone connected to the toy by a flexible insulated
cable. It is intended that this device be held in the hand like a
microphone. The following illustration of the device is from the
literature accompanying the toy.*

In addition to this manual device, batteries must be installed in
the toy itself. -The first step necessary to initiate any movement is
to push from right to left (or from “Off” to “On”) the horizontal
control bar which is within the device just under the instruction,
“Push Control Bar”. The mere pushing of this bar from “Off”
to “On" is not suflicient to cause movement because an additional
electrical contact must be made. This contact is made when a blast
of breath is blown in the direction of and at a diaphragm located
within the device behind the ornamental grillwork. Once this con-
tact is made, the toy will operate and perform,—turning left, mov-
ing forward, turning right, firing missiles or firing a rocket,—each
performance being effectuated by moving another control, this time
the button, which, by turning on a vertical ratcheted track in a slot,
moves up or down to any of the indicated positions,—“Turn Left",
“Forward-Forward”, “Turn Right”, “Fire Missile”, or “Fire Rocket™.

It is necessary to blow only once. Once the final contact is made,
no additional blowings are necessary, provided that the horizontal
slide control bar is not pushed back to the right side, on “Off*.

The toy is quite attractive and striking to the imagination, partic-
ularly to that of children and possibly adults as well. The com-
mands, when activated as related, are obeyed and executed by Robot.
Commando in that it will move forward, it will move to the left, it
will move to the right, and it will fire missiles and a rocket (pro-
vided, of course, that the person or child using it remembers to put
the missiles and rocket into the receptacles designated for them).
On the other hand, the voice command has nothing at all to do
with these activities. This is only “window dressing’ which serves
to give the child a feeling of power or control or mastery. It is a
sort of play-acting or fantasy, not uncommon to children or even
some if not many adults.

Missiles resembling cannon balls are caused to be propelled through
the air in a sort of upward course until their apogee is reached,
from which they then descend toward the floor continuing on their

* Illustration of the device is omitted in printing.
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course until they hit or happen to strike something which inter-
cepts their movement. This propulsion is caused by the jerky turn-
ing and complete revolution of each of the arms of Robot Com-
mando. The missiles or balls are inserted in the arms at the shoul-
ders. At the tip of each of the arms there is an open-end box or
receptacle into which the missiles or balls then fall. As the arms
make their complete and jerky revolution, the centrifugal force
of the turning ejects the balls or missiles at about the time that the
turn-arounds point the arms upward.

The rocket (provided of course, that it has been set into the head
or top portion of Robot Commando) is propelled upward until it
reaches its apogee and then it, too, follows the curved course started
and ultimately drops to the floor, unless it strikes an article which
happens to get in or is placed in its way.

Respondent has advertised this toy extensively on television. The
alleged deceptive representations are contained in an audio-video
transcription which was run from about September 16, 1961 until
about November 20, 1961, at which time there was a change. It is
possible that this particular transeription could have been used by
some television stations for a fringe period after November 20, 1961.
The evidence is that complete replacement would have been accom-
plished everywhere by December 1961 (Tr. pp. 15, 16). The entire
country was pretty well covered by this broadcasting on television.
About 20 or 25 major cities were the subject of concentrated coverage
and it was carried on or in connection with two network programs
(Tr. p. 17). : ’

The hearing examiner viewed and heard this transcription several
times during the hearing. He is of the opinion, and therefore finds,
that the television script and picture definitely gave the viewer the
impression that only the childs’ voice command is necessary to cause
the toy to perform the acts mentioned and that it was offered for
sale as a complete operating unit because, not only did it not make
clear the need for batteries, it failed to disclose that the toy would
not operate without the batteries which had to be purchased sepa-
rately. These findings are made because it cannot be said that a toy
is controlled merely by the voice when the real control is first the
sliding of a bar from right to left to make the connection with the
battery power, then the activation of the power by a fairly strong
blowing or gust of breath against a diaphragm, and finally the slid-
ing up or down of the button to the various command positions on
the manual device. And, even if the viewer has caught the
announcer’s casual reference to Robot Commando as being “battery-
operated” and thus knows that battery power is necessary, it is rea-
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sonable to assume that the necessary batteries come along with the
toy on purchase.* An advertiser is not required, as expostulated by
respondent’s attorney, to choose between advertising all acts or none,
if the time limitation of the broadcast does not permit a complete
demonstration. He is required only to refrain from depicting falsely
or inadequately those acts which he chooses to show in the limited
time available for the broadcast. '

It seems hardly necessary to comment on the difference between a
toy which can operate only on reception of a child’s voice and a
toy which has to be operated by a combination of electric power
activated by batteries plus blowing and plus mechanical setting in
the preset places for obtaining the desired action. Imagine the dis-
appointment of both a parent or friend and the child, particularly
the child who cannot read, who gets the toy either with or without
the batteries and then says “Forward”, “Left”, “Right”, “Fire” and
nothing happens. Imagine the additional disappointment when it is
found necessary to make another trip away from home to buy the
batteries, if one had not, by the time of purchase, become aware that
batteries were not included in the purchase.

Advertising such as this is deceptive. Carter Products, Inc. v.
F.T.0., 186 F. 2d 821. "It ought not to be practiced by companies
doing such a tremendous business as this respondent did all over the
United States,? particularly when it was done just before Christmas,
in September, October and November, November and December
being the two months when 60 percent of the entire year's sales to
consumers are made (Tr. p. 44).

To the credit of the respondent, it must be noted that it prepared
new advertising promptly after it became aware of the deceptive

1The casual reference, ‘‘battery-operated to obey your command”, Is entirely lost to
the viewer amidst the noise and vividness of the video presentation. As a matter of
fact, the hearing examiner was completely unaware of it until his attention was directed
to it by respondent’'s attorney in a post-hearing brief.

The entire audio with the changes in picture sequences indicated by the word ‘“pause”,
was :

“MUSICAL SOUND EFXECTS (pause) ANNCR: (V.0.) Ideal's Robot Commando is here
(to help you.) He's your one man army. (pause) No enemy can destroy him. He
fights off tanks * * * (pause) hurls missiles * * * one after another * * * (pause) even
a squadron of planes can't stop him., (pause) Robot Commando fires his secret weapon.
(pause) He takes orders from no one except * * * (pause) you! (pause) BOY: (DIRECT)
Forward! (pause) ANNCR: (V.0.) Ideal’s Robot Commando is battery-operated to obey
your command. (pause) Adjust the control * * * gpeak into the microphone. BOY:
(DIRECT) Left! Fire! Fire! ANNCR: (V.0.) Ideal’s Robot Commando is here (to help
you.) (pause) Look for your Robot Commando. He's looking for you! (CX 1a 1b)".
2This should not be read as condoning deceptive advertising by small businessmen
or those operating only locally : it is to be read as a factor showing large public interest.
To paraphrase and distinguish the remark in Ewxposition Press, Inc. v. F.T.C., 295 F. 2d
869, 873, this is not a case involving a toy at which the Commission’'s dynamite’ is
aimed; it is a case involving a potentially vi st deception at a critical buying time.
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nature of this advertising.* This was done either simultaneously
with or within days before or after the first communication from
the Federal Trade Commission indicative of the Commission’s
interest in the practice and its probable disapproval. (The precise
time cannot be fixed because the testimony is to the effect that
revision of this advertising, because of complaints, was already under
way but not completed at the time when the Commission’s investi-
gating attorney first came to the respondent and made known the
Commission’s interest [Tr. pp. 134, 135, 147].) Respondent’s new
audio and video transcriptions do refer to the need for blowing,
manual setting and batteries but this Hearing Examiner expresses
no opinion as to the adequacy of these references. It should be
observed also that respondent received a negligible number of com-
plaints about the advertising and that, according to its attorney’s
argument, there may be a good and universally heeded reason for
not packing batteries with toys. (He argued that batteries deterio-
rate with shelf age and any battery operated article always ought
to be operated with fresh or live batteries [Tr. pp. 61-63, 152-155].)
The fact that a negligible number of complaints was received is not
evidence that there was no deception. This is not the test and is not
a valid argument. Many people who are deceived or disappointed
do not bother to complain. If, in fact, as this Hearing Examiner
believes after viewing the evidence, the advertising is deceptive, the
mere fact that customers who may have been deceived do not com-
plain is not reason to excuse or condone the advertising.

The case as to the doll, Thumbelina, is not as sharply in focus as
it is for Robot Commando. During the hearing, all the lawyers,
respondent’s vice president and the hearing examiner had ample
opportunity to observe Thumbelina’s action. It is operated by
some sort of spring device which is incorporated in the body and
attached inside its head. The spring is wound up by a knob located
in the back and made perfectly visible and clear to the viewer. The
winding-up of the spring, followed by its slow unwinding, causes the
head to move about on a sort of eccentric. This moving about of
the head draws up the body in writhings and contortions. By the
combination of movement with the normal aid given to any object
by gravitational force, Thumbelina, if it happens to be lying on its
side, will turn or flop over and land on its back. If the arms are

3 This is true also with respect to the doll, Thumbelina. Recause her action in the
particular advertising under attack was so fortuitously favorable and did raise ques-
tions as to veracity, the respondent soon and before the first visit of the Commisslon's
investigating attorney, prepared another film, not so fortuitously striking in doll action
(Tr. pp. 124, 147).
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first placed together, they tend to and do move apart during the
course of the turning or writhing.

The question with which we are here concerned is whether it does
these things in the manner in which the television presentation
showed that they were done, or, as stated in the complaint, “in the
manner depicted.” 1t is the Hearing Examiner’s opinion, after both
having viewed and heard the television presentation several times
and played with the doll that the doll does not quite perform entirely
in the manner shown in the television presentation.

As far as the arm movement is concerned, when the arms were
together in the television presentation, they moved apart. This is
what the doll actually does during its contortions, provided they are
first placed together and not locked. Consequently, this particular
portion of the complaint will not be sustained.

However, when the doll was lying on its side in the televison
presentation, it was shown to turn over. The portion of the presen-
tation to which the charge is directed goes like this: After Thum-
belina, the doll, is placed on the princess’s bed lying on its right side,
the princess lies down on the bed alongside of the doll, the doll then
starts to turn off the right side toward the left and, as it approaches
the left, it keeps going to a point about 120 degrees on the are, at
which time the princess takes hold of it and clasps it to her body in
fond affection, bringing the doll to the full cycle (Tr. pp. 79-82).
The advertising is clever and the result fortuitously striking, because
it leaves the viewer with the distinct impression that a full 180 degree
turn is one of the doll’s accomplishments. The critical and analytical
viewer will not be in doubt that when the princess lay down on the
bed, she created somewhat of an incline which helped along the turn-
ing-over process. This was due to the resulting force of gravity, and
this is precisely what would happen if a child, playing with the doll,
went through the same performance under the same very favorable
and carefully arranged conditions.

It is not suggested, and the hearing examiner does not believe, that
any special device or “mock-up” was used to cause the doll to do
what it would not do under the precise and favorable circumstances
depicted in the broadeast. This, however, brings us squarely. up
against the situation suggested by the Court of Appeals in Colgate-
Palmolive Company v. Federal T'rade Commission, 310 F. 24 89 at
91, where the Court said: “But, equally, should he (the advertiser)
be allowed to use his own (dairy) cream if he knows that by the
normal photographic process its color would be changed so as to
appear substantially better on the screen than it was? We suspect
the Commission would think it clear he could not.” Although the
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Court asked the question, it indicated approval of the probable action
which it suggested the Commission could take by saying “We suspect
the Commission would think it clear he could not.” In this case, we
now have reached the type of screen depiction anticipated by the
Court. That this sort of deception was correctly anticipated is borne
out by the facts of this case to which respondent’s own vice president
testified after being asked how he came to approve the broadcast if
the doll did not, in fact, “move from its back to its left shoulder”:
When I saw this commercial-—and it is a lovely commercial—I was so im-
pressed with the charm and the appeal that I think the commercial did por-
tray, which the doll deserved, frankly, I just fell in love with it and I thought
it would be the right thing for that particular doll. I did question the last
sequence because, as I exploined, it would not do that turn on the table top:
When I was told about that by all who were involved at the commercial that
the doll actually did do that, I accepted it. I was told by all who were there
that I trust that the doll made this additional turn because the doll was in
a bed and because of no other help. That being the case, I said fine, let’s go
with it * * * I did approve the commercial and we showed it to many people.
We showed it to the National Association of Broadcasters. We showed it to
the Columbia Broadcasting System, ABC, NBC and all the networks. Every-
one approved the commercial. In fact, they all loved the commercial. They
loved the doll. There were questions asked about that last scene and I
erplained it just as I explained it here and they accepted the explanation as
being authentic. (Tr. pp. 102-104, emphasis added.)

In fairness to the respondent, it should be repeated here that this
awareness of the deceptive nature of the telecast prompted the
respondent ultimately to change the telecast of its own volition.
Even though, as noted above, no special device or mock-up was used
to cause the doll to do what it did in the telecast, the telecast gave
the false impression that the doll could make a complete 180 degree
turn. The temptation to take advantage of the accidentally favorable
impression proved too great for the respondent, despite its high
standards. This demonstrates the need for governmental sanctions
to strengthen the will not to deceive. There is just as much a duty
on the part of an advertiser not to create false impressions by failing
to correct them when they accidentally are caused by fortuitous cir-
cumstances in the photographing process as it is his duty to refrain
from creating the special circumstances or photographic props and
mock-ups in a television presentation which will result in a false rep-
resentation. To the extent, therefore, that it is charged that the doll
was falsely depicted as making a complete turn from one side to the
other, that portion of the charge will be sustained.

Respondent argues that, in any event, even if false representations
are found, no order should be entered. In support, it lays great
stress on (1) its complete cooperation with the Federal Trade Com-
mission in its investigation, (2) its prompt correction on its own
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initiative of the offensive or “doubtful’ portions of the broadcasts
and (3) its leadership and participation in self-policing activities
by a special toy review board of the National Association of Broad-
casters.* These should not be minimized. In another situation this
hearing examiner might have felt that an order to cease and desist
ought not to be entered herein in view of all the considerations just
mentioned. This would be particularly so if Federal Trade Com-
mission orders were penal, which they are not.® The hearing
examiner is very much concerned with the fact that the toy industry
is a most “sensitive to the Christmas season” industry. It does not
take more than a few days in the short period before Christmas to
grab off a proportionately large amount of business by just a little
bit of deceptive television broadcasting. This sort of raid on suscep-
tible buyers at a critical gift buying time must be eliminated. The
Federal Trade Commission must not take a position in a “hard” case
like this that a “one-shot” deception will be tolerated. “Hard cases
make good law” and this is one of them. It is for this reason that
in this particular case, bearing in mind the remedial nature of the
legislation under which this proceeding is brought and the corrective
measure available to stop this type of “hit and run” assault upon the
public’s buying impulses during critical buying seasons, the Hearing
Examiner will enter an order to cease and desist by reason of the
practices found to have been deceptive.

For completeness, I shall refer briefly to other arguments made
on behalf of respondent. It is argued that the video shows the boy
first setting the manual control before every change in Robot Com-
mavndo’s action. This is so but can be comprehended and under-
stood only if the video is carefully analyzed after one’s attention is
directed to the fact that the boy’s manipulation of the control device
is not just a jerky movement but an operational activity. The claim
“VOICE CONTROLLED? for Robot Commando is sought to be

4 Ap association of television stations, not advertisers.

5 As far back as the January term, 1845, Mr. Justice Story, in Taylor v. United States,
3 How. 197 at 210, 11 L. Ed. 559, 565, pointing to the fact that remedinl legislation
should be given liberal construction to effectuate its objectives said, “In ome sense,
every law imposing a penalty or forfeiture may be deemed a penal law: in another sense,
such laws are often deemed and truly deserve to be called remedial. The judge was
therefore strictly accurate when he stated that ‘It must not be understood that every
law which imposes a penalty is, therefore, legally speaking, a penal law, that is, a law
which is to be construed with great strictness in favor of the defendant. Laws enacted
for the prevention of fraud, for the suppression of a public wrong, or to effect a public
good, are mot, In the strict sense, penal acts, although they may inflict a penalty for
viclating them.’ and he added, ‘It is in this light * * * I would construe them so as
most effectually to accomplish the intention of the legislature In passing them.' The same
distinetion will be found recognized in the elementary writers, as for example in Black-
stone's Commentaries * * * and Bacon's Abridgment * * * and Comyans’ Digest * * * and
it is abundantly supported by the authorities.”
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justified by the strained argument that the electrical contact is made
when the diaphragm is caused by a sharp blowing of breqth to make
the contact and, since breath is a component of voice, “voice must
include the delivery of breath” and so the toy is voice controlled!
By resorting to this argument, the respondent is pressing the proc-
esses of lomml illation a little too far and, by doing so, it tends to
obscure another element in this case,—the necesqarv manual setting
of the button for each operation.

Careful consideration has been given to the proposed findings and
conclusions submitted by counsel supporting the complaint and argu-
ments, both written and oral, by counsel for the respondent. Manv
of the proposals have not been accepted or are considered by the
Examiner to be substantially the same as findings above and ulti-
mately made herein. To the extent that any proposed finding, con-
clusion or argument is not adopted, either directly or in substance,
the same has been rejected because of irrelevance, immateriality, lack
of support in the evidence, or as contrary to hw Or unnecessary.
Any motion, the granting of which would be inconsistent with this
decision, is denied.

The following are my ultimate

FINDINGS OF FACT

1. Respondent, Ideal Toy Corporation, is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of New York.

2. The principal office and place of business of the respondent is
184-10 Jamaica Avenue, Hollis, New York.

3. Respondent is now, and for some time last past. has been,
engaged in the advertising, offering for sale, sale and distriburion
of toys and related products to distributors and retailers for resale
to the public. Among these toys are included those named “Robot
Commando”, a mechanical warrior, and “Thumbelina®, a doll.

4. Respondent’s gross sales for the year 1961 exceeded $30.000,000,
of which almost 10% were attributable to Robot Commando and
more than 10% were attributable to Thumbelina. Sixty percent of
.respondent’s total sales are made in November and December while
the remaining forty percent are spread over the other ten months
of the year.

5. In the course and conduct of its business, respondent now
causes, and for some time last past has caused. its toys and related
products, including Robot Commando and Thumbelina, when sold,
to be shipped from its place of business in the State of New York
to purchasers thereof located in various other States of the TUnited
States and in the District of Columbia, and maintains, and at all
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times mentioned herein has maintained, a substantial course of trade
in said products in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

6. In the conduct of its business, at all times mentioned herein,
respondent has been in substantial competition, in commerce, with
other corporations, firms and individuals in the sale of toys and
related products.

7. In the course and conduct of its business and for the purpose
of Inducing the purchase in commerce of Robot Commando and
Thumbelina, respondent made certain representations and pictorial
presentations with respect thereto by means of commercial advertise-
ments transmitted by television stations located in various States of
the United States and in the District of Columbia.

8. Through use, during the time hereafter mentioned, of one of
the aforesaid advertisements respondent represented, directly or by
implication that:

(2) Robot Commando would perform various acts when directed
alone by commands given vocally. These acts included (1) moving
forward, (2) turning, (3) firing a “missile”, (4) firing a “rocket”.

(b) Robot Commando, as packaged and sold to the purchasing
public, is operable in the manner depicted in the television advertis-
ing, without components other than those shown or disclosed.

9. Through use, during the time hereafter mentioned, of one of
the aforesaid advertisements respondent represented, directly or by
mmplication that Thumbelina doll moves from one side to the other,
and moves its arms apart while lying on its side.

10. The enlargements of individual film frames, copies of which
are attached to the complaint as exhibits, are extracted from actual
television films utilized by the respondent in its advertising, and illus-
trate typical representations with respect to the manner in which
Robot Commando and Thumbelina doll purport to perform.*

11. Each act performed by Robot Commando is governed by the
manual setting of a control on the said toy. The toy will perform
only that act for which the controlling device has been manually set.
The initial action of the toy is commenced by setting an “On” switch,
then blowing upon a metal diaphragm set within the microphone
appearing control device. The sound of the voice, unless preceded
or accompanied by the action of blowing on the diaphragm, will not
cause the toy’s action, it being necessary for the completion of the
electrical connection that a contact be effected by the depressing of the
diaphragm. Furthermore, the control must be changed manually
after the performance of any one act before the toy will perform

* Pictorial exhibits are omitted in printing.
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a different act and the sound of the voice itself, or as part of the
action of blowing, will not cause the toy to change from one action
to another.,

12. Robot Commando is not, as depicted, a moving and autono-
mous toy, and is not operable in the manner depicted in the television
advertising, unless batteries, which are not included in the toy as
packaged and sold to the purchasing public, are separately obtained
and inserted therein.

18. Thumbelina doll does not move from one side to the other but
does move its arms apart while lying on its side in the manner
depicted.

14. The film demonstrating Robot Commando, which contained
the representations found, was broadcast over two nation-wide
television networks and by numerous independent television stations
between September 16, 1961, and November 21, 1961, and the time
of the day at which and the programs in connection with which
it was broadcast were calculated so that it would be seen by children
and actually was so seen.

15. The film demonstrating Thumbelina, containing the repre-
sentations found, was broadcast over two nation-wide television net-
works and numerous independent television stations between Septem-
ber 16, 1961, and November 7, 1961, and the time of the day at which
and the programs in connection with which it was broadcast were
calculated so that it would be seen by children and actually was so
seen.

And the following are my

CONCLTUSIONS

1. The representations and depictions set forth in Finding 8 are
false, misleading and deceptive, but only the representation of move-
ment from one side to the other set forth in Finding 9 is false, mis-
leading and deceptive.

II. Respondent’s toys, including the Robot Commando and
Thumbelina doll, are designed primarily for children. False, mis-
leading and deceptive advertising claims beamed at children tend to
exploit unfairly a consumer group unqualified by age or experience
to anticipate or appreciate the possibility that representations may
be exaggerated or untrue. Further, the use of such advertising plays
unfairly upon the affection of adults for children, especially parents
and other close relatives. By subjecting such persons to importuning
and demands on the part of children who have been entranced by
imaginative and deceptive properties claimed for such toys, which
importuning and demands can be resisted even by adults not deceived
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only upon pain of having dissatisfied, unhappy, hating or rebellious
children, respondent tends to create disturbed home and family
relationships.

III. When such toys are purchased in the expectation that they
will have characteristics or perform acts not substantiated by the
facts, the purchasers are misled to their disappointment and com-
peting advertisers who do not engage in false, misleading or deceptive
advertising are unfairly prejudiced.

IV. The use by respondent of the aforesaid false, misleading and
deceptive representations has had the capacity and tendency to mis-
lead members of the purchasing public into the erroneous and mis-
taken belief that the representations were true and into the purchase
of substantial quantities of the products of respondent, by reason of
such erroneous and mistaken belief.

V. The aforesaid acts and practices of respondent were all to the
prejudice and injury of the public and of respondent’s competitors
and constituted unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

VI. This proceeding is in the public interest and the Federal
Trade Commission has jurisdiction of the subject matter and of the
respondent.

Upon the entire record, and considering the purposes and objec-
tives of the law, it is my further conclusion that, in order to achieve
effective enforcement of the law, it is necessary and appropriate to
enter the following

ORDER

1% is ordered, That respondent, Ideal Toy Corporation, its officers,
agents, representatives and employees, directly or through any cor-
porate or other device, in connection with the offering for sale, sale
or distribution of toys or related products in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from: '

1. Advertising any toy manufactured, sold or distributed by
it by presenting a visual demonstration represented as or appear-
ing to be but not being the manner in which the toy performs,
functions or acts, when the visual demonstration is, in fact, pre-
sented under circumstances helped or induced by undisclosed
attachments, aids, factors or arrangements.

2. Failing to disclose clearly and conspicuously in any
advertisement that elements, attachments, aids or batteries are
necessary for the performance of any such toy in the manmner



312 FEDERAL TRADE COMMISSION DECISIONS
Opinion 64 F.7.C.

depicted unless such elements, attachments, aids or batteries are
pflcﬂ*ed and sold with the toy and payment therefor is included
in and a part of the price charged for such toy; or, if any such
element, attachment, aid or battery is not so included, failing to
disclose clearly and conspicuously in such advertlsement both the
necessity for such attachment, aid or battery and the fact that it
must be purchased and paid for separately.

OrinioN or THE COMMISSION

By Ermax Commissioner:

The complaint in this matter charges respondent with false adver-
tising of two toys made by it, “Robot Commando” and “Thumbelina”,
in violation of Section 5 of the Federal Trade Commission Act. The
hearing examiner in his initial decision upheld the complaint and
entered an order to cease and desist, and respondent has appealed.
Compl‘unt counsel has also ‘Ippealed challenging the scope of the
examiner’s order.

“Robot Commando” is a battery-operated toy that performs cer-
tain motions. It is controlled by a device resembling a microphone,
attached to the “robot” by a cable. The “microphone™ has a mouth- -
piece, and also a knob that can be set to any one of the following
positions: “Turn Left”, “Forward Forward”, “Turn Right”, “Fire
Missile”, “Fire Rocket”™. To make the toy perform, one must first
blow into the microphone, then move the knob to one of the five posi-
tions. Although one can, if one wishes, speak the appropriate com-
mand into the mouthpiece—the expulsion of breath that occurs in
speaking will activate the mechanism—the toy is not controlled by,
or responsive to, vocal commands as such. Thus, if one says “Turn
Left” and then does not set the knob to one of the five positions,
nothing will happen, while if one says “Turn Left” and then sets the
knob to “Turn Right”, the robot will turn right, not left.

The examiner found that respondent had advertised “Robot Com-
mando” as being voice-controlled, and also had failed to disclose in
its advertising that the toy requires batteries and that batteries are
not sold with the toy. The members of the Commission have viewed
the television commercial upon which the findings are based, and on
the basis of this first-hand examination we agree that respondent has
misrepresented “Robot Commando™ as being voice-controlled and
that such misrepresentation is unlawful.

The commercial shows a child operating the toy seemingly by
speaking into the microphone; the legend “voice controlled” appears
on the screen; and the announcer states: “[Robot Commando] takes
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orders from no one except * * * you! Ideal’s Robot Commando is
battery-operated to obey your command. Adjust the control * * *
speak into the microphone.” The net impression of the commercial—
on adult viewers, let alone on the young children to whom the adver-
tising message is primarily directed—is that “Robot Commando”
obeys spoken commands;* whereas in fact voice or speaking as such
plays no role whatever in the control of the toy.

This false impression is a material inducement to the purchase of
the toy. Obviously, a toy that obeys spoken commands is more
marvelous and thrilling to a child than one that responds only to a
combination of mechanical controls, i.e., blowing into a mouthpiece
and then moving a knob. Since the fact of voice control appears to
be an important element in the desirability of a toy such as “Robot
Commando” to children and to the adults who purchase toys for
them, respondent’s misrepresentation is an unlawful deception.

On the other hand, we do not think it necessary in this case to take
corrective action with respect to respondent’s failure to make clear
disclosure in its advertising that “Robot Commando” is battery-
operated and that batteries are not supplied by respondent with the
toy. It does not appear that a substantial segment of the purchasing
public to whom respondent’s television advertising is directed
believes, in.the absence of some affirmative representation to that
effect, that a toy such as “Robot Commando” is not battery-operated
or that batteries, if necessary, are supplied by the manufacturer.
Disclosure of these facts is made by respondent on the carton in
which “Robot Commando” is sold to the consumer, and on the
instruction sheet enclosed in the carton.

“Thumbelina”, the other toy involved in this case, is a wind-up
doll which performs writhings and contortions intended to simulate
a baby’s movements. The television commercial upon which the
charge of false advertising of “Thumbelina” is based shows the doll,
which is lying on a bed, turn over from the doll’s right to its left
side. This movement is possible only because the surface of the bed
in the commercial is somewhat inclined, due to the weight of a child
who is lying next to the doll in the bed. The doll will not perform
such a movement on a level surface.

Although the commercial gives a somewhat exaggerated impression
of the doll’s capabilities, we do not think that an actionable decep-
tion has been established. The doll will in fact turn over under the

1 Although in the commercial the child is shown manipulating the microphone before
each new motion of the Robot, and although the announcer says, at one point, ‘“Adjust
the control”, the significance of the child’s hand motions and of the announcer's statement
is lost on the viewer. The hand motions are jerky and appear accidental, while the
announcer’s remark makes no distinet impression on the viewer.
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conditions depicted in the commercial, and those conditions—the
weight of the child causing the incline in the bed’s surface—are
clearly disclosed to the viewer. At most, in the words of the hearing
examiner, the performance of the doll in the commercial is “fortui-
tously striking”, respondent having taken “advantage of the acciden-
tally favorable impression” created by the conditions of the telecast
(initial decision, pp. 805, 306). Moreover, it is not clear that the
commercial’s exaggerated impression was such as to significantly
enhance the desirability of the toy in the eyes of many viewers.

We turn now to the issue of relief. Respondent contends that no
cease and desist order should be entered, owing to its “abandonment”
of the challenged practice. Complaint counsel contends that the
examiner’s order is too narrow. As has been pointed out many times,
the purpose of adjudicative proceedings before the Commission is
not to enter broad or narrow, general or specific, affirmative or nega-
tive, or tough or easy orders, as such; it is to prevent the future
occurrence of the unlawful practice. See, e.g., All-Luminum Prod-
ucts, Inc., F.T.C. Docket 8485 (decided November 7,1963) [63 F.T.C.
1268]. This guiding principle, not mechanical rules or formulas,
should determine the form of relief appropriate in a particular case.

There are cases in which the probability of the recurrence of the
unlawful practice is so remote that no cease and desist order at all is
warranted. This is not such a case, however, even though respondent
withdrew the “Robot Commando” commercial that is the basis of
our finding of deception prior to the commencement of this action.
It is not clear that the representation that the toy is voice-controlled
has been completely eliminated in respondent’s revised advertising.
Moreover, respondent withdrew the commercial in question only after
it had been broadcast repeatedly throughout the nation for more
than two months in the late fall—the critical pre-Christmas buying
season ? of 1961, a year in which respondent’s gross sales of “Robot
Commando” amounted to almost $8,000,000. Deceptive advertising
on such a scale cannot be dismissed as a merely technical, insignifi-
cant, isolated or inadvertent violation of law, promptly abandoned,
and not warranting entry of a formal order to cease and desist.®

We also reject respondent’s argument—iwhich is advanced obvi-
ously as a makeweight and has not been developed in any detail on

2 §ixty percent of respondent’s total annual sales take place in the months of Novem-
ber and December.

3TFor these reasong, we also reject respondent’s contention that the present proceeding
is not in the public interest because it does not involve a substantial violation of law.
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this appeal—that its advertising practices are adequately supervised
and regulated by the National Association of Broadcasters, a private
group, so as to obviate all need for a formal order. Respondent con-
cedes that the Association cannot apply formal sanctions for viola-
tions of its rules, and respondent has not even shown that the Asso-
ciation’s rules effectively preclude the kind of advertising that we
have found to be deceptive and unlawful. On the contrary, respond-
ent states that the Association approved the particular “Robot
Commando” commercial involved in this case.

The order which we deem appropriate to prevent repetition of
respondent’s unlawful practice differs somewhat from the proposed
orders submitted by the parties, and also from that contained in the
initial decision. The unlawful practice is the misrepresentation of
the performance of a toy, and there is no rational basis for distin-
guishing, in the order, among various kinds of toys, advertising
media, or techniques of misrepresentation. On the other hand, the
record does not justify a blanket prohibition of all false and mis-
leading advertising by respondent. Our order neither is confined to
the specific acts of deception upon which the finding of unlawfulness
is based, nor extends to all possible forms of deceptive conduct in
which respondent might engage. Rather, it forbids the deceptive
practice in which respondent has been found to have engaged.

Commissioner Anderson did not participate for the reason he did
not hear oral argument.

Finan Orper

Upon consideration of the cross-appeals of the parties from the
initial decision of the hearing examiner, and for the reasons stated
in the accompanying opinion,

It is ordered, That:

(1) The findings of fact and conclusions of law contained in the
initial decision are adopted by the Commission to the extent con-
sistent with the accompanying opinion, and rejected to the extent
inconsistent therewith,

(2) The complaint is dismissed with respect to the allegations con-
cerning the “Thumbelina” toy and the failure to disclose in re-
spondent’s advertising that the “Robot Commando® toy is battery-
operated. ‘

(3) Respondent, Ideal Toy Corporation, a corporation, and its
officers, representatives, employees, successors and assigns, directly or
under any name or through any corporate or other device, in con-
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nection with the offering for sale, sale and distribution of toys, in
commerce, shall forthwith cease and desist from:
Stating, implying, or otherwise representing, by words, pictures,
depictions, demonstrations or any combination thereof, or other-
wise, that any toy performs in any manner not in accordance
with fact.
(4) Respondent shall, within sixty (60) days after service of this
order upon it, file with the Commission a written report setting
forth in detail the manner and form of its compliance with the terms



