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26" Decision

shall , on t.he 18th d,ty of .JanUill'Y, 190-: , become the decision of the
Commission; and , accordingly:

1 t -28 (f'del'ed That respondents Con1'1('h, Lt.d. , a corporation , and
Richard iVeinstein , individual1y and as an offcer of said corporation,
shall , within sixty (GO) days after service upon them of this order
file with the Commission a. report, in writing, setting forth in detail
the manner and form in which they have complied with the order to
cease and' desist contained in the adopted initial decision.

IN THE fATTER OF

EXQGISITE FORM BRASSIERE , INC.

ORDER , OPIX10N , ETC. , IN REG-.\lm TO THE ALLEGED VIOLATION OF

SECS. 2 ( d) AXD 2 ( e) OF THE CLAYTON ACT

Docket 6966. Compla.int, No'!. 1957* Decisi, , Jan. 20 1964

On1er- folInwing remand b:r the (,Gmt, 301 F. 2c1 499. and reconsideration
by the COJDmission , as directed, of pr€yiously rejected evidence in support

of Section 2 (b), Clayton Act, defense-reinstating the desist order of

Oct. 31, 1960, 57 F. C. 1036, which required an indm.:try leader in the
manufacture and sale of brBssieres, ,vitll principal offce in Xew York
City, to cease discriminating in price between competing ('ustomers in
yjolation of Sees. 2(rl) and 2(e) of tIle Clayton Act by paying advertising
allowances and furnishing "stylists" to certain large retailer customers
while not making either u\lliIable on proportionall;\. equal terms to competing
smalh' r customers.

Jh. Peter J. Dias and Mr. Francis A. O'Brien for the Commission.
Jh. Peyton FOTd of iVashington for respondent.

HEVISED INITIAL DECISION A_FTER REl\fAND

IEA.RIXG EXAMINER
BY ROllERI' L. PIPER

::L\HCH 1;) : 1DG:

PRELnfIl\ ARY STATElIIEXT

On October 31 , 1960 , the Commission issued its decision , affrming
the undersigned, finding respondent in violation of subsections (d)

and (e) of Section 2 of the Clayton Act , as amended by the Robinsan-
Patman Act, also finding that the services in violat.ion of Section

ot Amendp(! anc1 supplemental COllJplaint issuecl Augnst 1 , l!J,iS.
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2(e) had not been furnished in good faith to Uleet services furnished
by a competitor , and further finding as a matter of law that the good
faith meeting of competition defense set forth in Section 2(b) was
not appJicable to Section 2(d). On November 22 , 1961 , upon appeal
the united States Court of Appeals for the District of CoJumbia

affrmed the findings of violation of Sections 2(d) ancl (e) and the

finding that respondenfs services in violation of Section 2(e) had
not been furnished in good faith to meet those of a competitor , but
rever ing the holclingthat the good faith meeting of competition

defense under Section 2(b) ,,'as not applicable to Section 2(d).
The Court remanded the case to the Commission for the reception

of respondcnfs proof , whic.h had been rejected, that its discrimina-

tory payments for se.rvices or facilities to some. custamers had been
"in gaad faith ta meet the services or facilities furnished by a cam-
petitar. :: In al1 ather respects , the findings , canclusians and 'Order

'Of the Callmissian were affrmed.
On :Ia,y 21 , 190:2, the Cammissian s petitian far certiarari was

denied by the Supreme Canrt. On June 6 , 1962" the Cammissian
reml1Jlcled t,he praceeding ta the undersigned for the receptian 'Of

respondent' s evidence in support of its Section 2 (b) defense to
Sectian 2 (d) and such rebuttal cTidence as caunsel supparting the

complaint might 'Offer. Thereafter , additianal hearings were helel

far the receptian 'Of such evidence. Bath parties filed additianal
proposed findings of fact , conclusians 'Of law , a.nd briefs. All SHch

findings of fact and conclusions of Jaw proposed by the parties
respectively, not hereinafter specifically found. 'Or concluded are here-
with specificaJly rejected.

U pan the entirE' record in the case and fram his abserva.tian 'Of the

,,-

itnesses: the unrlel'signec1l1akes the, fal1'Owillg additianal:

FIXDIKGS 'OF FACT

The Issne

The sale issue on this remand is whether respondent's discrimina-
tory payments for serviees 'Or facilities furnished by or thraugh
certain Cl1stamers ,yere made in g'ood fHith to meet seryiC'e 'Or fac.iJ-

ities sa furnished by a competitor.

J.E;v(Juisite Form Rrnooim' . I1j(; 

\. 

FTC 301 F. 2d 499 (D. C. C!r. 1961).

::-

fJ8 U, S, S!,. (1f!G



EXQ1:ISITE FORM BRASSIERE INC. 273

271 Findings

II. Good Faith leeting of Competition

Hespondent's Jegal theory with respect to the Section 2(b) defense

of meeting competition as appJied to Section 2(d) is that, in addition
to meeting specific payments or oi1'ers of its competitors to its cus-
tomers , respondent was entitled to grant promotional allmvances , not
made anlilable on proportionaJly equal terms to all competing cus-
tomers , in response to general systems of promotional allmyances pre-
vailing among its competitors. \Vhile the undersigned does not
agree ,,-ith this concept of the meaning or construction of the Section
2(b) defense as appJied to Section 2(d), in the interest of aJJo"ing
respondent full and adequate opportunity to present snch defense all
of respondenUs evidence in support thereof was recei\"ed and ha,

been considered , inasmuch as neither the Commission nor any court
has ruled directJy on the point.

To begin with , it ha.s been found and affrmed by the Court of
Appe,als that respondent paid for certain services, primarily news.
paper advertising featuring respondent,s products , furnished by or
through certa.in customers , without making such payments available
on proportiona1Jy equal terms to other competing customers , in viola-
tion of Section 2 (d). This was accomplished by means of a coopera-
tive advertising program under Vdlich respondent paid to snch cus-
tomers certain percentages of the eost. of their advertising, in the
amounts and during the relevant periods as found in the original
decision herein.

Respondent esmblished that all , or substantia1Jy all , of its competi-
tors other brassiere manufacturers, had varied cooperative
athertising programs in effec.t nnder which they paid all or certain
customers a percentage of the cost of their newspaper advertising
featuring such competitors : respective products. H.owever, none of
these plans or offers was the same as respondenfs program. In
certain import.ant respects respondent's promotiona1 allmnllces
xceecled those of all competitors. The follmying chart sets forth

the terms of the cooperative advertising programs of respondent and
its competitors as found in the record:
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The foregoing chart establishes that ,vhile respondenfs competitors
were generally engaging in cooperative newspaper advertising,
respondent. '''as not. in fact meet.ing their competitive offers , but was
allowing greater amounts of cooperative advertising and larger pay-
ments therefor than any of its competitors , and hence was beating
rather than rneeting such competition. During the re.levant. years
respondent. pa,id 80% of certa,in customers ' costs of advertising, under
the circumstances set forth above, more than R,ny other competitor.
The increased amounts paid for a multiplicity of advertisements
during a given period at the option of the GustO/ner also negates any
possibility that they were in fact to meet competition. In addition
respondent granted an unlimited amount of cooperative advertising,
whereas all of its competitors limited the amount of their cooperative
advertising to a. percentage of the amount of the cU8i:011Je1'S ' pur-
chases , most commonly 57'0. 15 Furthermore, as shown above, respon-
dent required for payment of its minimum percentage of cooperative
advertising costs either 400 or 200 line advertisements , whereas none
of its competitors had any lineage requirement for their minimum
cooperative advertising payment, and only IaidenfoI'm , during a
portion of the releva.nt period , had any lineage requirement for a
higher percentage of payment:) , which percentage \\' fLS not the same
as that granted by respondent.

"\Vhile the Commission and the couris have not construed the Sec-
tion 2(b) meeting-of-competition defense as applied specifically to
Section 2(d), it is well settled that sueh a defense is limited to meet-

ing a cOllpetiior s offer and does llot encompass granting more
favorable terms beating those offered by a competitor. Section
2(b) provides that a seller may rebut the prima facie case by show-
ing thaJ his " furnishing of services or facilities to any pnrchaser or
purchasers \\as made in good faith to meet * * * the services of

facilities furnished by a competitor." As the Supreme Court
observed in the Standard Oil case:

The defense in subsection (b), now before us. is limited to a price reduction
made to meet in good faith an equally low price of a competitor. It thus
eliminates certain diffculties \vhich arose under the original Clayton Act.
For example, it omitR l'f'ferpnce to rlisf'riminatiol1R in price '; in the same or
different communities '" '" ,"" and it thus restricts the proviso to price differ-
entials occurring in actual competition. It nlso err-elude.' rrdnctio118 1chfch
undercut the " lower price" of a competitor.

'" 

'". (Emphasis supplied.

15 In addition to tlle E',ldenee et forth In the chart above, reRpondcnt' s Exhibit 6
admit:; that It was the tint maIlufacturer after January 1 . 1956 to pay cooperative
advertising allowances for '; production " CORtS, and that '; \t has always granted the most
generous cooperative adverti lng allowances In the industry.

16 Standard Oil CO. Y. FTC, :140 t". S. 231 (1951).
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The Supreme Court also has heJd that the question of whether a
respondenes discriminatory prices (promotional allowances) v,ere
made to in fact meet competition is a. question of fact for the deter
mination by the Commission. As the Court stated in Staley:

Congress has left to the Commission the ddermination of fact in eacb case
\"hethel' the person , charged wit1J making discriminatory prices, acted in good
faith to meet a competitor s equally lon' prices. 'l' lw determination of tbis
fact from the evidence is for t1H Cornmi.ssioll.

The Court further stated therein:
*' * * 'Ve agree Tritb the Commission that the statute nt lenst reqnires tbe

seller, who has knowingly discriminated in pl'iee , to show tlJC existence of facts
which would lend a reasonable and p1'U(1e11t person to believe that the grnnt
jng of a lower price would in lad meet the equally low price of a C'oIlJ1Etitor.
Xor was tbe Commission wrong in holding that respondents failed to meet this
burden. (Emphasis supplied.

This latter statement was quoted with approval hy the Court in
Standard Oil.

Assuming aI' guendo that respondenfs cooperative advertising pro-
gram did hl fact meet the terms of one or some of its competitors
advertising programs , as distinguished from individual oners to a
customer or customers of respondent , it is wen settled that. the good
faith meeting of competition defense is restricted to in(liviclnal com-
petitive situations and does not apply to the meeting of a competitor
discriminatory phn or system. In the originaJ decision herein snch
a. holding ith respect to the meeting-af-competition de.fe.nse as
applied to Section 2(e) was affrmed by the Commission and the
Conrt of AppeaJs. As the Commission staled:

In his consideration of the respondent's defC'nse that it was meeting: com-

petition in the fl1nishing of the sen-ices of the stylists (the 2 (e) countJ
the hearing examiner applied snbSH1ntially the same tests which ban been
applied by the Commission and the courts ill cases where the lleetin cowpeti-
tion defense has been raised to justify a price discrimination under Section
2(a) of the Act. '" '" '" he eoncll1led that the stylists ' plan was designed and
used by respondent as a general method of sales promotion and not fol' tbe
purpose of meeting similar services furnished by other bra.ssiere manufacturers
in indi.'lid, 1Wl competItive situotions. ,Ye are convinced that the beflring
examiner s upvrnisal and evaluation of the evidence was correct and tlmt
his holding that respondent had JIOt furnished the services of st;ylists in good
faith to meet cOllvetition is fully supported by the record. (Emphnsis
supplied. )

With regard to this concJllsion , the Court of AppcaJs stated:
We think the Commission s fb1ding is suffciently SllIJpOl'ted. The same

observation applies to the defense proffered by EXQuisite to the effect that the
stylists were used only to meet competition.

17 Federul 7'mde Com1ni8 'ion 'V. A.. . Staley -'fjg. Co. 324 L.S. 746 (1945).
18 Foot!JOte 16, In/pm.
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In its consideration of the applicability of Section 2(b) to Section
2(d), the Court of Appeals pointed out the similarity between Sec-

tions 2(e) and 2(d), one prohibiting the discriminatory furnishing

of services and facilities , and the other prohibiting the discriminatory
payment for such , which Jed the Court to conclude that Section 2 (b)
appJiedto Section 2(d) in the same manner as it had been held to
app1y to Section 2(e).19 For the same reasons, it seems apparent
that the construction of the defense of meeting competition in good
faith ,,- ith respect to Section 2(d) must bc the same as that appJied
to Section 2 (e).

The, Supreme Conrt in a number of decisions has made it clear that
the meeting of competition defense is limited to individual competi-
tive situations and does not apply to meeting a competitOr s like dis-

criminatory system. The following decisions and quotations appear
pertinent:

Federal Trade COlll1ni88ioll A. E. Staley 31 fr;. Co. 324 U.s. 746

(19,15) .

.. * .. Thus it is the contention thn t a scllrT may justify a ing- point
delivered price sy teru, which is otherwise outlawed by , beC'au f' other com-
petitors are in part 'dolating the law by maintaining a like system. If re-
spondents' argument is sound it would ",eem to follow tIwt e"ell if the
competitor s pricing' s,\stem were wlwlly in yiolntioll of *:2 of the Clayton Act.
respondents could adopt and follow it with illpunit

This startling condusion is inadmissible only UPOIl the af'.'mmption that the

statute permits a seller to maintain an otherwise unlawful f'Y1"tern of dis-
criminatory prices, merely becf!l1se he had ndopted it in its entirety, as a
means of securing the benefits of a like llnla\Yful system maintained by his
competitors. But 2(b) does not ('()l('prn jt",elf \\ ith pricing systems or eyen
with all the seller s discriminatory prices to buyers. It SlJenk:- OJll ' of the

seller s "lo\"er" price and of tbat only to the extent that it is made "in good
faith to meet an equally 1m" l,ricl' of a competitor." The Act thus places
emphnsis on indh-idufI! cOllpetiti\- it\liltiol1s , rather thnn upon a geIleral
system of competition. Respondellts fire here seeking to justify deli\-ered
prices which discriminate iu fa\"or of buyers in Chicago nm1 fit point.s nearer.
freight\Tise , to Chicago than to Decntul' by a pricing sy"tem inyol\"ing Vlwn-
tom freight and freight absorption. think the ('onclU.:;ion i ilHH1missible.
in \' iew of the clear Congre iollal lml')o e not to rl.diOll hr 2(b) the

('xcus( tbat the pl'r!'on cbnrged with n dolatioll of tlw law wa merely
adopting a similarly unln\\ ful IH'acticf' of nnother.

Federul Ti'ade
(19,18) .

COlllmi."8ion Y. Oement 11l8tit!lte. el al. 3;-13 1.: 5. 6fn

Sf'dion 2(b) permitS a illg1e eompnny tl) sell one cnsto1ler nt a " lo\"er
l\l'it. p and of t!li!t (;IlJ ' trJ tll(' p:\I('l1t thil it js uwde '" in glJml Llith to Inept nn
t'CJl1nll:- 1(1', JJl'j(p (If ;! ('fI)lJ!;l.titf\j .. l111t thi, (In(' il't 1l)('illl tIUlt Ili) lW1'!lit

1 In :1, !,p(' C'nt r1f''i ir1n 111f' ('(lmrnis,,,jo!J (:(J!)ce(led th(' :lppJicnbility of the Section 2(b)
a,'J'I' !!"" (to S", C'ti"I1 21 d I .T. Fol'lfl' ,l (' , iiI F C, ll1H;, DOl'l;ct 809-1 (1\)(j2).
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fI -';ellp!" to Ui'e a ,';illes .o;.':"lem which con."taJJtl ' l':suIts in I1b getting llore
money for like goods from SOlle customers than he does from others. 'Ve
held to the contrary in the Staley case. There \ye said that the Act "speaks
only of the seller s ' lower' price and of that only to the extent that it made
in good faith to mcet an equally low price of a competitor.' The Act thus
places emphasis on individual comvetitive situations. rather tlwn upon a gen-
eral system of competition.

Stcmdanl Oil Co. v. FTC 3JO 1'8. :231 (19,,1).
* .. * Xone of these changes, however (in the original Cln.;non Act) cut into

the actual core of the defense. That stil consists of the !Jl'oyisioll that wher-
ever a lawful lower price of a competitor tl1reatens to depl'h"e a seller of a
customer , tl1e seller, to retain that cl1:"t:omer. m:l:l in good foith meet HUH
lower price. Actual competition, at lenst in this elemental form, is t11n8

preserved.

Federal Tmde
1;. 419 (1957).

C01nmi8sio' v, j\7ational Lead Company, et aL 352

RespolHlents contend that the crase and desist on1('r. as writtC'D , ('sclurk

the benefits of 2(b) of tbe CIH ton Act. While 2(b) o;doe.' not ('aDeem

itself with pricing systems '" * '" (l.mtJ onlY' L\Yith) the seller

", ;

lo\Yer ' price
and (with) that only to the estent that it is made ' in good faith to meet flIl
equally 10\v price of a competitor,' Federal Trade Commission Y. A. E. Bfalpl!
Mfg. Co. 324 V. S. 746 , 753 (HJ45), this section is rend into every Commission
order. Federal Trade Commission Y. RIII)(,r0irl Co.. 343 "C.S. 470, 470 * .,
This is not to say that a seller may plefllI this section in defen e of the use

of an entire pricing system. The sectiou is designed to protect C()llve1:itor
in individual transactions.

Fedeml Tmde Omn", Y. Sta:ndard Oil Co. 355 r.8. 396 (liJ58).
Both parties acknowledge tbat di eriminfltion 11ll'SUflnt to a price sY's1:t'm

would preclude a finding of "good faWl. Fed(:.al Trade Cullm v. X ;;

;-:

t/llr.l .lify. Co. ;:t -! r. . i4G 11!14.'i): Pr' r!r' !'ul 'lJ'II/(' (.'O!il!r ii v. ("corr' nt il/Mi-
tl/Ie 833 CS. (j,"3 0\14,

,") _

Fcrl,' l"ul 'Ji'llc ('(Jiilli li Y. .\rrtioi!11! Leurl ('0.. 

S. -!lH ilf)0i1.

The dissenting opinion also observed:
The Court concedes Stnndard did llot mef't the burden of proYing its good

faith if its discriminatory prices W('l'e made vnrsnflnt to a Vridllg ystl'm
\vithin the meaning given tlmt tprm by Federal rafle COliun v. Stale!! Co..

324 C. S. 746; Pederar Trade Comm v. Satioilol Lead Co. 32;) C. S. 4It!.

Hesponclent contended, and in fact offered evidence to attempt to

establish , t.hai- it granted prmllotiollfll ,-dlmyancps to some customers
and not t.o other competing cuslOmers , becaus8 its cOlnpetitoJ's \ypre
O'rantinrr such allmyances to 30me Cllstomers and 110i to such others,t' 
arguing that this tended to establish responrlen(s ;;goocl faith
meeting eOlnpetition. ACtl1l111y this estab1ishes the contrary, 
amonnts to arguing that good faith l'Pqllil'cS one to cliscriminil1e
because one s competitors are discriminat ing-. If l'' sponclent , ,1 :3 it
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here concedes, was ma.king such payments to some customers and not
to other competing customers in order to meet competition of the

same kind , then respondent knew that its competitors : promotional
atlowances , like its own , were not available to competing customers
upon propol'tionaJly equal terms and hence ,,,ere unlet wful. In both
Staley and Standal'd Oil , supra the Supreme Court held that a good
faith meeting of competition entails the meeting of a Jawful price or
ojfer of a competitor. As the Court stated in Standard Oil,' 

In the Staley case, supra most of the Court s opinion is dcyotcd to the con-

sideration of the €yWcnce introduced in support of the seller s defense under
2(b). The discussion proceeds upon the aSSUllvtioll , applicable here , that if a

competitor s "lower price" is a la","ful indisidual price offered to any of the
seHer s customers , then the seller is protected, undcr 2 \ b), ill makiug 
counteroffer vroYided the seller proves that its counteroffer is made to meet

in good faith its cOllvetitor s equally 1mv price.

Further , in footnote 14 , the Court stated:
.. * .. The Chairman of tIle House Conierees alJ:o received permission to

print in the H.ecord an eXfJlauH tiou of the V1'o\'iso. SO Congo Hec. 0418. This
e::qJlanatioD emvbasizes the .-ame interpretation as that pUt on the pl'm' iso iu
the Stuley case to the effect that the lower price which lawfullr may oe met
by a seller must be a lUlc/ul priec. lEllpllfsis supplied.

In Staley, hereinabove quoted , the Court found that it was '; the clear
Congressional purpose not to S;lllction by Section 2 (b) the excuse
that the person charged ,yith it violation of the law was merely
adopting a similarly unlawful practice of another.

Either responuent ditl 01' did 110t know what the cooperative
advertising offers of its competitors Yrere. If it knew and was ill
fact meeting them , then it had reason to believe and in fact kne\y

that such systems \,ere discriminatory and hence unlawful. Thus
meeting them could not be a good faith meeting of competition , as

pointed out by the Supreme Court. On the other hand, if it did

not know the terms ,,-hich its eompetitors in fact \"ere offering!

then it did not in good fnith have renson to believe that its discrim-
inatory allmyances ".ere in fact meeting. competition. As the Su-
preme Court furthe.r pointed out in ta(ey while a sel1er is no:

required " to justify price discrimination by shmying that in fact. they
met a competitive price, * * * the statute at least requires the seller

,yho has kno,yingly discriminated in price, to shm\- the existence
of fact;; which "auld lend a reasonable and prudent per20n to
beE eve that' the granting of a lom:T price would ill fact meeL the

equally 1m\" price. of a competitoT.

"8trlJl'l'7I(1 Oil ('

(),. y, 

FT('

. ::.j) 

S. :'.\1 (10'111
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Thus the barrenness of respondent's contention that it is entitled
to meet a generally prevailing system of promotional allowances , as

distinguished from individual competitive ofiera , is demonstrated.
In addition to its broad contention concerning the applicability

of the Section 2(b) defense to a meeting of general systems of com-

petitors, considered above, respondent also offered evidence ill an
attempt to estabJish that its specific ptomatianaJ aJlowances proven
in the. case- in-chief in fact met specific al10wances granted to the
same customers by its competitors.21 In this connection , respondent
had a search conclucted during the remand hearings to ascertain
whether a.ny such customers had received any cooperative advertis-
ing allowances from its competitors either shortly before or after
receiving the proven cooperative advertising allowance from re-
spondent. Thus respondent did not know whether any specific
customer had been granted an allm\ance by any competitor at the
time respondent granted an al10wance to such customer , and , as the
record demonstrates, did not in fact make any attempt to actually
Illeet any such specifIc allmyances. It has been found hereinabove
that respondent did not in fact meet any prevailing promotional
allowances but granted greater amounts and lnrgel' payments than
any of its competitors.

Patently, competHors' al10wances granted after an al10lfance by
respondent could have no bearing npon a good faith meeting of
competition by respondent. For the scnne ren.3011S cc post facto

information that a competitor coincidentally had granted ,1 cus-
tomer of respondent a cooperative Hch-ertising allowance could not
have. given respondent any reason to believe. at the time of its grant-
ing of a cooperative advertising allo'yance that it in fact met the

offer of a competitor. In its COJ' n Products :j and Staley 
4 deci-

sions, the Supreme Court. held that hearsay evidence of a com pet i-
tor s of1'ers , be1ieved by the respondents therein , was not sl1fl-cient
to slHH\" the existence of facts ,,,hich wonlcl lead a reasonable and

prudent person to be1icH' that the granting 01 a lmH'r priee fprollo-
tional allowanceJ ,YQuld in facl. meet the equally 10\y price oT It
competitor. "

In addition to sneh legal deficiencies, no proof of any cornpetitiye

allowance was offered wit.h respect to a number of the promotiomd
allowances grflnted by respondent, and hence as to them the con-

tention CHnnot en'n be. advanced. Likewise , the finding of violatioll

; Re p(1nr1PIlt' Exhihit 30 thru 12:), inc1u.'in,
:'J Fur tpr :\Hg. Co.. Inc. (j2 F 1'. C. ,"';)2 , Doekpt 7207 (1963)
'"' Corn Pl'Olucn Hefining CO. Y . FTC, 32.1 D. ::. 726 (l!:-lG).
". Paatlla!p 17, 1I1'rr
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of Section 2( d) aiIirmed by the Court of Appeals aJso was based
upon the granting by respondent of "push or "prize 1 money to
sales personnel of a cnstOlner. Respondent oi!'ered 110 eyidence that
this was granted in good fa,it.h to meet competition.

COXCLUSlON

It is concluded

ances in violation

meet: promotional

and fonnd that respondenfs promotional allO\y-
of Section 2 (d) were not made in good fait.h to
allowances furnished by a competitor.

ORDER

It is ordered That the Order heretofore entered by the under-
signed and adopted and issued by the Commission be and hereby is
reinstated.

OPDUON

By Dixon Cmnlnis8' ioT/t1'

On Xovember 22, 1D61 , the I:nited States Conrt of Appeals for
the District of Columbia. rcmanded this cnsc to the Commission and
ordered that ihe respondent , ExQl1isit.e Form Brassiere , lllC. here-
inafter rderred to as Exquisite ) be giyen the opportunity to respond
to complaint counseFs prima facie case of discrimination in the pay-
ment of promotional allo,nllces pl'ohibited by Section 2(d) of the
Cln)' toll ,,\ct ;13 nmenc1ect by the Robinson-Patma.n Act , by present-
ing the good faith meeting competition defense permitted by Section
2(b) of that Act.' Tn ali othel' l'espects , the findings of the Com-
mission 'ivere affl'mec1. The maLter is presentJy before the COlnmis-
sian on Exquisite s appeal from the Reyised Initial Decision After

enHmd , issued Ial'ch 15 , 19()3 , in )\-hich the examiner concluded
that Exquisite had faiJcd to estabJish the meeting competition de-
fense. To place the issues now before us in t.he proper perspective
a review of the proceedings prior to the hearing on remand is
necessary.

The Commission issued its complaint against Exquisite which is
engaged in the clesign mannfa.cture, and sale of brassieres in com-
merce to department st.ores , women s specialty shops , and dress shops
for resale to the purcl1asing public, on November 29 , 1957 , charging
a violation of Section 2 (d) of the Clayton Act. Specifically, the

149 Stat. liJ26 (19313), 15 D. C. 13(b), (d) (195S).
L'xfJili, He Fonn Brossirrc l11c. Y. Fer1enll '1'ro(le Commission

Clr. IDG1), cert. denied 3GO U. S. SSS (1962) (7 &1) . 2:19J.

22- 0.60- 70-

301 F. 2d 499 (D.
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complaint allege,d that Exquisite offered and paid cooperative adver-
tising allowances to some , but not to all, of the retail customers
competing in the distribution of its products. It further charged
that the plan under "Which said allowances were paid was designed
so a,s to be inapp1ica,ble to some of Exqu1site s retail customers. An
amended and supplemental complaint was issued by the Commission
on August 1 1958 , containing a second count charging c1iscl'iminaiioll
in the furnishing of services of ".sty1ists" in violation of Section
2(e) of the Clayton Act, as amended by the Robinson-Patman AeL'

In his initial decision of anuary 27, 1960 , the hearing examincr
found that the cooperative advertising plan used by respondent from
August 30 , 1054 , to January 25 , 1956 provided for payment of sixty
percent of the cost of advertisements pertaining solely to Exquisite
products placed by a retailer in certain recognized newspapers , pro-
vided t.hat the advertisements "'ere not less than four hundred
11nes. If five snch advertisements were placed within a six-month
interval, payment of seventy percent of the cost of each was pro-
vided. Eight advertisemenTs within a sirnilar interval resu1tecl in
the payment of eighty percent of the cost of each. On J anuaTY 26
1956 , the lincage requirement of four hundred lines "as reduced to
two hundred. Thercafter, Exquisite paid fifty percent of the cost
of one advertisement. For successive advertisements within a three-
month period, Exquisite paid sixty percent of the cost for two

seventy percent. for three, and eighty percent for four. After J uly 1

1957, Exquisite agreed to pay only fifty percent of the cost of all
advertisements , rcgardless of the number placed. 1\0 minimum pur-
chase was necessary to qualify for an advertising allowance, nol'

,vas a. limit impose.cl on the llmnbpr of advertiscments for ,vhich

allowances would be granted. In most instances , the. al10wances took
t.he form of credit on future purchases of Exquisite products, K a
provisions were made at any time for advertisemcnts of less tha.
two hundred lines or in media other than certain rccogni zcc1 news-
papcrs.

Those customers who did not participate in cooperative advertis-
ing were ofIcred a "premium plan." Such customers accumulated one
point. each time, they purchased 810 worth of Exquisite products.
When " customer had accumulated thirty points , he became eligibJe

349 Stat. 152G (1936), 15 FS. C. is(e) (:05R). RespoP. clent WiCS permitted to pre eJJt

a Section (b) defense to this charge. The hcuing examiner s bold:ng" that respoll(lcnt
hnr1 fajJcr1 to estahIbh the defell e was adopted by the Cornmis"-ion and affrmed l)y the
rnited States COl1 -'t of Appeals.
4 An Exquisite executive defined the lineage requirement as follows: "In figuring

newsjJaper ad'lertising sp.1ce there 8re fourteen agate lines to an inch. 'l' hat I ;1 nn1t
of measurement to a column inch. That 1s one inch In ODe colnllr is fOl1rteen inches.
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for certain "premiums ' or "prizes.:' The examiner rejected Ex-
quisite s contention that this plan was a reasonable alternative to

the cooperative advertising plan , because "* * * no one could seri-
ously argue that an ice bucket , a pressure cooker , an iron, a perco-

lator, a carving set or a bridge set \\er8 reasonable alternatives of
proportionaJ equality with hundreds of daJJars worth of promo-

tiomd advertising

'" * *:

- Since this plan was discontinued in Janu-

ary 1955 , renewed in June 1955 , and finaJJy permanentJy discontinued
in January 1956, it was patently not a reasonable alternative,
Exquisite s addit.ional contention that its furnishing of display ma,
teria.1s constituted a reasonable alternative was also correct.ly rejected
since these nlaterials were offered and could be obtained by any
customer irrespective of his participation in cooperative advertising.

The examiner found that the terms of the above cooperative a,dver-

tising plan had not been offered or made known to some of Exquis-
ite s retail eustomers competing with those to whom payments had
been made." Others who at one time had been offered the plan
were not informed of the subsequent liberalization of the terms.

On several occasions , Exquisite failed to abide by the terms of the
plan in making its payments. Some retailers received payments
computed at greater percentages of the cost of each advertisernent
than authorized by the plan , \yhile others received payments com-
puted at lesser percentages. The examiner also found that the plan
itself "was not. de igned or intended for the use of Exquisite s smaller
accounts and, in this additional sense, \TaS not available to all on

proportionally equal lern1S." FinaJly, there was a finding thRt Ex-

quisite fl\y,uded " pl1sh' or "prize" money to a single retailer for

5 E!Tquisitr Fonn Bnlf/icn:, I1IC., 57 F. C. 1036, 1042 (1960).
e The Jenart Shop, Tbe Conet Bar, and Jacob's in Paterson, Kew Jersey, and Sobel'

and The l' 1ainfield Li1 e Store iI) PL'linfirld , Xcw .1el'seJ , were not offered awl did Dot

recei,e allowances. Lady Rose, Quackenbush' s, The Caroline Shop, The Iart, GoJdherg

and Jfiy Ann s In Paterson, and TepI1fr S find RosenlJaIJm S in Plainfield reeet,ed

allowances.
1 Don Roberts In Plainflelc, Xe\\' Jerse , and Slosbbcrg s, Ann .:I. SeI1JY, and :\f\e

Dl'esf\ Shop in Trcnton , "?ew ,1e1';:ey, ;rere r.ot informed of the subsequent chnngf's. Lit
Brothers Yards, ,,!ll Xc,jus Vool'bee of T:' enton ", ere offered find received allowanee8
lJnder tb plan ;: subsequent ;tlt('r:lljon

The c:-f\Ilinrr ;:tllterl: ,;;. " Smne C1i8tomer;: were paid SO percent of the CMt of ads

"Ihen the;y wel"e onlr entitJed to 50 perl'ent \Juder the terms of the plan; some were jJ:Jid
peI'ccntfl;;(' not eYt;! set forth in tht 1)):\\1. such a T5 and 77 percent; and somc were'

paid onb" 50 percent when they were entitled te' R iarger amount 

. "

Exq1dsite Form
Bmssiei' , lI1C. :37 C. 1():j(j, 10.j:; (10UO).

An E qlJisite ex:rclJtive testff.ed tlnn n :' ptailel' ,,' 1Jo purc1i:Jsed only Ii smnll R1Jl0llnt

of Exquisite IJl'ol1\1cts wonle: not be able to 11frtic' '!te in coopeJ"atj e adY€rtising Dnder

tlJeir plnn been use the cost of the ad\' eriiseJlent to l,im wO\:ld exceed his profits from

tlJe sale of tile product;; Ann :\I. Selby, the owner of a small SI10j), testified that sbe did
little newspnjJer nd\"rtising- bec,'luse the cost was prohibitive and lmder 110 circuilstances
woul(l place an :ldvertisement a;: Jart; 1S 200 lines. The owner of lae , another .'m:ll:
shop in Trenton, testified that fiG nd\"rtiscnH'nt in a newspo.per won111 be of lJt11"
prODJotiono.l value beco.use the sbop ,,-as locat d IlWflj" from th!C e!Cnter of town.
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payment to its sales personnel in reward for each Exquisite prDulict
sold by them during a limited period of time. This ,mard was not
availabJe to competing retaiJers.

On October 31 , 1960 , the Commission issued its OI)Il opinion in
which it adopted the initiaJ decision of the examiner. The ruling
that Section 2 (b) did not provide a defense to a charge under Sec-
tion 2(d) culminated in the rcmand by the court of appeaJs on

November 22, 1961 , with instructions to accord to respondent the

opportunit.y of presenting such a defense. \Ve reopened and rc-
manded the matter to the examiner 011 June G , 1962, with instruc-

tions to comply fuJJy with the mandate of the court of appeals. Ai.
the hearing OIl remand , respondent was accorded the opportunity
of presenting its Section 2 (b) defense. As previously si.ated , the

matter is now before us on re,spondcnfs appeal from the examinel'
Revised Initial Decision After Remand, issued l\Iruch 15 , 1D63 , in

which he concluded that respondenfs promotional allowances \\ere
not made in good faith to JIect the competition of similar promc-
tiOIlfll nllownnces furnished by competitors.

In the present appeal , Exquisite places great stress upon its propo-
sition that the. individual discriminatory payments may be excused
under the meeting competition defense by proof that these payments
1\e1'e made pursuant to its coopcrative, advertising phn and thai the
plan was adopted in good faith to meet the competitive cha.llenge of
similar plaJ1S utilized by the majority of other bra siere ll8,Ilufac-
iure.rs. Before reaching this question it. should be noted that the
instant case has been primarily conc.erned ,,,ith individual insLlllces
of discrimination. The thrust 01' complaint connsers prima fac.ie
case 1\aB discrimination in specific instances by the furnishing 
allowances to some customers while concurrently failing to inform

particular competing customers of the terms of the plan. On the
basis of such specific. evidence , the examiner found discrimination
in regard to "various c.l1stomers" and " omc customers" readily
identiiiable from the evidence. In adopting the examiner s init-ial
decision , we held that a violation of Scction 2( d) was sustained "by
the showing that the cooperative advertising allowance was granted
to some c.ustomers but was not oiIered to other customers competing
in the distribution of respondent's producls."" The court of ap-
peals, in a.ffrming the Commission s finding of a prima fade violation
,of the statute, referred to these individual instances of discrimina-

)0 Exqjji 'ite Form Brassiere , Inc., 57 F, C. 1036 , 1050 (1960).
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tion. Obviously, proof that the pJan had been adopted in response

to other plans \vould not excuse the failure on the part of respondent
io offer or make known the terms of the pJan or its subsequent lib-
eralizations to some customers , while at the same time granting pay-
ments under the plan to others competing with those kept in ignor-
ance. Further, such proof would not excuse those particular in-
stances in which Exquisite disregarded the terms of the plnn in

furnishing allowflllces. Thus , evidence that respondent's plan was
fuloptecl in a general response to other plans, if a defense at all

couJd onJy excnse the finding that the plan itself was not designed
for the use of sma1Jer retailers and hence was inherently discrimina-
tory. In the present posture of the case, therefore, the first issue

to which we address onrselves is ",hether respondent has rebutted
the above-mentioned specific instances of discrimination-the grant-

ing of allowances to certain favored retailers while withholding
information on the plan s terms from c.ompet.ing retailers , and the
faiJure to abide, by the terms of the pJan-by showing that the par-
t.icular allowances granted to the favored retailers in these instances
\ycre good faith attempts to counter specific allowances furnished to
the same retailers by competing brassiere manufacturers.

An essential element in the estab1ishment of a meeting compe-
tition defense is that of "good faith." Implicit within the element
of good faith is evidence that the respondent was genuinely respond-
ing to some particular action on the part of a competitor. Patently,
an awareness of the competitor s allO\vance prior to the attempt to

meet it. is an integrfll aspect of a showing of good faith responsiye-
ness. Examination of ihe JegisJalive history of this section lends
strong snpport to the reqnirement of actual awareness of the acts

purportedly met. There it '\as stated:
This prOYi80 represents a contraction of an exemption no\"\ contained in

::ection :2 of tl!e Cla:non Act which permits discriminations ,Yithmlt limit
where made in good faith to meet competition. It should be noted that ,,' hile
tbe se1ler is permitted to meet loc l competition. it does not permit him to cut
local prices 7mtil. his competitor has first ofJ('' cd lower prices

'" 

.. '" In other
words, the proviso permits t.he seller to meet the price actually prcriollsly
offered by fl local competitor of . "'" H. R. Rep. 2287, 74th Cong. , 2d Sess. , p. Hi.
(Emphasis supplied.

In commenting on the Section 2 (b) defense fr. Chief Justice Stone
in Fedel'al Trade Commission A. E. Staley JIfg. Co. 3'24 U.
HG (1945) stated:

" .. * Tile good fnHh of tile l1i",rriminntion nm.:;t be shown in the face of
the ffJd that the srHer is n,,' are tbnt his disrriminntion is unla,,' fnl. unless
good fnith is sho"n , and in ('irCllrustnIlCl'S which are peculiarly fnvorable to
price discrimination alm::es. "\Ye ngrf'e witb the Commission that the statnte
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at least requires the seller , who has knowingly discriminated in price , to show
the existence of facts which ,"yQuld lead a reasonable and prudent person
to believe that the granting of a 100ver price would in fact meet the equally
low price of a competitor

'" 

324 U. S. at 759 760,

In a case where a proponent of the Section 2 (b) defense whoJly fails
to show any prior knowJedge of the acts of his competitor which

he purports to be meeting, we conclude that the element of good

faith is lacking. The meeting competition defense does not sanction
the fortuitous meeting of competition which occurs when the manu-
facturer discriminates and then in hindsight points to the previousJy

unknown fact that another was granting similar allowances at the
same time. The absence of even" seintila of evidence showing that

the proponent of the defense ,vas in some manner aware of its com-
petitors ' acts , which it was supposedly meeting, clcflrly precludes a
finding of the good faith responsi\'eness required by this defense.

In the instant case, several witnesses testified that the practice of
cooperative a.dvertising was prevalent throughout the brassiere in-
dustry. l\fany brassiere manufacturers utilized plans similar in
some of their terms to respondenfs and some ha,d furnished allow"
ances to the stores receiving allowances from Exquisite. Through a
senreh conducted in 1962 by a newspaper clipping service , Exquisite
determined the dates on which seven retailers receiving its allow-
ances heretofore determined to be discriminatory had plfced news-

paper advertisements during the years 1955 , 1956 ancl195i , featuring
the products of other brassiere manufacturersY Although the evi-
dence does not clearly so establish, it appears that these advertise-

ments , which comprise the bulk of respondenfs exhibits pertaining
to the meeting competition defense , were cooperative in nature , and
we will so assume for the purposes of this opinion. Respondent'

counsel has incorporated these advertisements into a table, attached
hereto as an appendix page 295, 296 herein:j, and arranged
them so that each Exquisite achertisement placed by these seven
retailers is antedated by one of the above adverti5ernents featuring
the products of other manufacturers. Responde,nt urges that said

tabJe , admittedJy the result of an e:1 post facto search, establishes

lJ'I' be seven retaller!i were Lady RMe find QUfickenbn"h' in l'uterson, Tepper s find

Rosenbaum s In Plainfield, and Lit Rrotbers, Kevlus VClorhees, anti Yards In Trenton.
The clJpplng service was instructed to ,, . . look for (lds for Quackenbush , Lady Rose.
Tepper , Rosenbaum, and Lit Brothers that contained bras iere fictvertlsements promot-
ing competitive brands as close fiS possible in date to specific dates of E:'qnlsite Form
ads.

If there was an Exquisite Form ad In the reeord for Quackenbush on May 5, 1957,
. . . start In with the :May 5, 1957 newspaper In Paterson and WClr\' forward and back.
ward from that date until he C!lme 10 !l Qllf1ck('nbl1 h brassiere ad that was either
Ma!denform or Playtex or these ()ther manufndurers,
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that its own advertisements were furnished to meet the specified
advertisements of its competitors , and requests us to so find.

IVe are unabJe to accept this contention. In the first place, there
is considerable doubt as to whether respondent was actua11y in com-
petition with some of the manufacturers whose advertisements it was
purportedJy meeting. The president of LiJy of France, Inc. , testified
that his company, a producer of quality products , was in competition
'1'ith Exquisite

, ,,'

hieh marketed less expensive products, only in the
broad sense of the word." The president of 'Varner Erathers stated

that his company competed with Exquisite onJy in 'Varner s Jower

priced line. A vice president of Peter Pan Foundations testified that
his company specialized in preshaped , padded brassieres, a type not
marketed extensively by respondent, and thus soJd to a diffcrent
class of customers. Further , there was no evidence at all indicating
the extent of competition between Exquisite and CarnivaJ , Do-All
Goddess , Surprise , Breathin Era , and Lilyelte , all of which pJaced
cooperative advertisement.s purportedly met by Exquisit.e.

Even if we assume that Exquisite is generally in competition with
all brassiere manufacturers , irrespective of the diverse types and
prices of brassieres produced , we are unable to accept the contentlon
that there was a meeting of the listed competitors ' advertisements.
A search of the entire record fails to reveal either pertinent evidence
or an offer of such evide,nce indicating that respondent was in any
manner aware of these particular advertisements of its competitors
when its o'wn allowances were granted. Exquisite contends that
there, was an offcr of such proof when , after the record had been
closed at the conclusion of the hearing on remand , it moved to reopen
to permit it to "* * * adduce direct evidence of Respondent's fore-

knowledge of the various competing cooperative advertising plans in
response to which Respondenfs own plans and programs were ad-
ministered * * * " In support of this motion, Exquisite contended
that the element of foreknowJedge had been addcd to the Section

2 (b) defense subsequent to the closing of the record by our opinion
in Fonte?' ilfg. Co. Docket Xo. 7207 62 F. C. 852 , 888 , January 3
1963. In correctly denying this motion, the examiner held that
Fm' ste1' rather than establishing a new element, merely reiterated and
clarified existing elements. Significantly, this motion was 1imit d to

e,"idencc of foreknowledge of competitoI's cooperat.ive advertising
plans ': and did not encompass the production of evidence showing an
awareness of the '/ndi1 iduaZ promotional adn:Ttisements incorporated
i11i 0 the, table currently under conside,ration.

'IVithout connecting evidenc.e showing an awareness of the enu-
merated competitors ' advertisements and a genuine responsiveness
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to them , respondent's table is inconc1usive and might be rearranged
to show that the majority of the competitors ' advertisements were
pla.ced in response to those featuring respondent's products. For
example, respondent contends that its cooperative advertisements
pJaced by Lady Rose on October 16, 1956 , and November 18 , 1956

were responsive to those featuring PJaytex products placed by Lady
Rose on July 18 , 1956 , and August 16 , 1956. Howevcr , with nothing
more than the bare advertisements to support this contention , it
could just as validJy 1m argued that Playtex s adverbsement of
Augnst 16, 1956, was placed in response to the advertisement fea-

turing Exquisite products which appeared on May 30, 1956, and

that Playtex s advertisement of July 18, 1956, appeared in rcspanse

to Exquisite s of :May 10 , 1956. A similar rearrangement could
be made with the remainder of the tabJe. A finding, therefore , that
Exquisite s allowances were furnished to meet the competitive chal-
lenge of the competitors ' advertisements specified by respondent in
the tabJe wouJd , of necessity, be predicated upon sheer speculation.
Accordingly, we conclude that respondenfs exhibits , as summarized
in its tablc, fan far short of establishing that the discriminatory

allowances furnished to the seven named retailers \n:re granted in 

good faith response to the enumerated competitors ' advertisements.
Ioreover, the record is devoid of evidence indicating that the

respondent , as a matter of practice and policy, regularly made itself
aware of competitors ' specific cooperative advertisements and at-
tempted , through allowances , to place similar advertisements of its
own in response. At the second hearing, an Exquisite salesman
testified that if he saw a customer engaging in cooperative, acher-
tising with a competitor, he attempted to persuade such customer

to advertise Exquisite s products in a similar manner. However
this salesman dcalt only with small accounts and was unable to recal1
any specific instance in the relevant area wherein he had persuadcd
01' attempted to pen:llade. a customer to eng;lge in advertising with
respondent. Is was stipulated that a second salesman, if caned
would testify in a similar manner. No further evidence of this na-
ture "'sas adduced.

In ac1dition , respondent offered nothing to show that the individual
discriminatory allowances furnished The Caroline Shop, The Iart
Goldberg , and Jay Ann s in Paterson , New Jersey, \yere goocl faith
attempts to meet compet,ition. Accordingly, we do not feel that
respondent has shown in this record t.hat those individual instn.nces
of discrimination in which the cooperative advertising allo'Iance

12 See D. 6. 8upra.
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was granted to some customers but not to their competitors and in
which there were deviations from the cooperative plan in computing
payments were in fact genuinely responsive to any particular com-
petitor s advertisements or were made in good faith to meet the
services or facilities furnished by a competitor. The prima facie
case relating to these individual instances of dii3crimination, herc-

t.oiore affnne,d by the Commission and the court of appeals , stands
Ulll'cbutt.ed. Our onclusioll on this point is independent of our

consideration of the propriety of adopting an intrinsically discrimi-
natory plan in its totality in an attempt to meet other plans in the
industry and is unaffected by our decision on this latter question.

'\Ve turn now to the question of whether the examiner s fmding

that l'espondcnfs cooperative advertising plan was inherently dis-
t:l'imilla ory llay be excused by proof that the plan as a whole was

adopted in a good faith attempt to meet the competitive challenge

imposed by other plans prevailing in the indnstry. The courts have
consistently emphasized that the meeting competition defense does
not provide a defense to general systems of competition and is
applicable. only in individual competitive situations. In Federal
Tnlde Commission v. A. E. Staley Jljg. Co. 324 U. S. 746 (1945),
lr. Chief .Justice Stone commented:

. . . 

2(0) docs Dot concern itself ,..ith pricing systems or even with all
the seller s discriminatory price!' to bnyers. It speaks only of tbe seller
lower" price and of that on13" to the extent that it. is made " in good fuith to
meet. an equally low price of a compe1itor. The Act thus placcs emphasis on

indiL"dua/. competitirc situations , rather than 11/JO'l a general 81/stC/i ot
ccmpetition. 32.:1 "U. S. at 753. (JDmphasis sl1pplied.

Accord, Federal Tmde Commission v. National Lead Co. 352 G.S.

41D (H)57), and Fede.nd T'l' ade Commission v. Cement Institute , 333
S. 683 (1948). This Commission has consistently held that a sys-

tem of price discrimination adopted as a general competitive meas-

ure. to secure a larger share of the market and unrelated to a, particu-
lar competitive sit.uation is not within the pi'otection of the Section
2(b) defense. In E. Edelmann cG Company, 51 F. C. 978 (J955),
the Commission stated:

. . 

11 Furthermore, as found in the initial decision , respondent's pricing
system is a continuing one related not to existing competition but to future
cOIlpetition. It is not geared to individual competitive offers or locali"ed price
cutting, but instead represents a nationwide sy:;tern dc"igned to corne clo
enough to its two principal competitors ' pricing systems to allow it to retain

t of it.s customers and gain perhaps a fe's more. The exemption provided
under Sectiou 2(b) places emvhasis , bow e,er, on individual competitive situa-
tions rather than upon a general system of cOlIpetition. C. v. A. E. Staley
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Mfg. Co. 324 U.S. 746. .. .. II 51 F, C. at 1006, 1007. AfJ' , E. Edelmann &
Company v. Federal Trarle CommiB8i.on 239 F. 2d 152 (2d Gir. 1956), cert.
denied, 355 U,S. 941 (1958),

In O. E. Niehoff 00. 51 F. C. 1114 (1955), the Commission com-
mented in like manner.

. .. . The initial decision correctly found that respondent's price differen-

tials are a part of a nationwide pricing s;ystcm formulated to meet competi-
tion generally and Dot designed to meet exactly any competitor s prices.

'" . .. '\Ve do find , however, that a pricing program which provides for an
inherent pattern of discrimination among competing customers and is geared
generally to competing for business and not specifically for meeting competing
prices is not within contemplation of this defense. Respondent has not shown
by substantial, reliable and probative eyidence on this record that its lo"\er
price or prices were made to meet an equally lo"\\ price or prices of a com-
petitor or competitors. 51 F. C. at 1146, 1147. Commission s order modified,

C. E. Niehoff Co, v. Federar 'lrade Cotmni.ssioI1 241 F. 2d 37 (7th Cir.
1957) ; Commission s order affrmed in entirety, l"ederal Trade Commission 

C. E. Niehoff 0.0. 355 V. S. 411 (1958).

foreover, :in instances where a respondent's attempts to meet com-
petition undercut or go beyond those of his competitors and are
more discriminatory toward a certa.in class or more favorable to,,ard
another class, they cannot be excused under the meeting competition
defense. Of. Standard Oil 00. v. Federal Trade Oommission. 340

S. 231 (1951).
In the instant case, the respondent, in support of its contention

that its cooperative advertising plan was adopted in response to
other plans , placed in evidence the tBrms of the pJans of seven other
brassiere manufacturers. As previouly noted, there is some ques-

tion as to the degree of competition between respondent and some
of these manufacturers. Hm\ever, for the purposes of this opinion
we assume that Exquisite compe.ted with a1J of these manufacturers.
1Ve further assume, in view of the respondenfs motion to reopen

the record to a1Jow it to adduce direct evidence of its foreknow ledge

of its competitors ' cooperative advertising pJans , that it possessed

such knowJedge of the particuJar terms of these various pJans during
the years relevant to this CRse.

The ,rice in l'espondenCs cooperative advertising plan was its pro-
nounced favoritism of larger retailers and its affrmative exclusion
of smaJJer ones. This tendency was manifested in three of its fea-
tures. First! the requirement that the advertisements be of a certain
minimum size-four hnndred 11nes prior to January 26 , 1956, and
two hundred lines thereafter-operated effectively to prevent the

n For a ehart snmroarl:dng the terms of tbese plans, ee the Re.Jsed In1tJal Der!s1oIl
Aft!'l' Rf'llClnll, )1, 2i-!,
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small retailer unable to auyertise on such a grandiose scale from 

ceiving allowances. Secondly, the graduated increases in the per-
cent paid for each advertisement as a result of numerous successive
advertisements favored the Jarge retailer able to advertise frequently,
and discriminated against the medium-sized and smaller retailers
who were not able to advertise with the same degree of frequency.
For example'J a retailer able to place four or more two-hundred- line
advertisements within a three-month span early in 1957 wouJd have
rcceived payment for eighty percent of the cost of each. A smal1er
retailer financially able to place only tw'o such advertisements during
the same period would haye received pa,yment for only sixty percent
of the cost of each. Finally, respondent pJaced no Jimit on the

maximum amount it wouJd pay any retaiJer during a given interval
while all other plans provided that thc maximum amount granted
was a fixed percentage of the retailer s purchases. Respondent's

pJan is thus obviomJy weighted in favor of the Jarger retlliJer and
operates aflrmatiYBly to excJude from its benefits small retailers.

Some of respondent's competitors ' plans utilized minimum partici-
pation requirements which had the capacity to exclude smal1 retailers
while others possessed features which favored the larger retailer
able to advertise extensively. HO\rcver, none of these plans em-

ployed as many discriminatory features simultaneously as did re-
spondent's. For example , although Jantzen did not require that the
advertisements placed be of a specified size, qualification for par-
ticipation in Jantzen s pJan during the relevant years was limited
to those merchants who purchased a specified do11ar vaJue of Jantzen
products. This amount was $500 in 1955, $750 during part of 1956

and $1 000 during 1957. Although this feature douhtless operated
to exclude some sm,tll retailers, Jantzen did not at the same time
favor the larger retaiJers by increasing the percentage paid for each
advertisement \rhen successive advertisements \vere placed. Regard-
Jess of the number placed, Jantzen never paid more than fifty per-
cent of the eost of each advertisement. Further, the maximum
amount paid to any single merchant \ras limited to five percent of
that merchant's purchases ol'er a six rnonth period.

Maidenform s regular plan provided for payment of fifty percent
of all advertisements regardless of the size of the advertisement or
the previous purchases of the retaiJer. In June of 1955 , lIaidenform
put into euect. a supplemental plan : which functioned concurrently
with the regular plan, providing for the payment of scventy- fiY8

percent of a11 advcrtisemcnts if at least four, four-hundred-Jjne
advertisements were p1aced within a six-month span. The supple-
mentaJ pJan was discontinued in Deccmber of 1955 and reinstated
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.in June of 1957. Exquisite s similar lineage requirement and its
offer to pay increasing percentages of the cost of each advertisement
when a specified number of supplemental ad vcrtisements were placed
were operat.iona.l in August of 1954. Ac.cordingly, t.here can be no
contention that these features of Exqllisite s plan were adopted to
meet Jlaidenform s supplemental plan , "hich , as previously stat.ed
became effective in June of 1955.

Two other plans utilized features with a capacity to favor Jarger
retailers. On aCCOllnt.s over $2 500, Lovable. awarded certain cash
refunds for any promotional pnrpose , \vhile Playtex gave a six per-
eent cash refund on purchases if the retailer s advertisements totaled
at least six percent of the purchases. IIowever, these plans did not
simuJtancousJy exclude the small retai1er from alJ benefits by the
adoption of reqllirnncnts that the ac1yertisements be of a minimum
size or that the advertising retailer purchase a minimum amount
of products. Further, each imposed n. ceiling all tbe amount \vhich
",YQuld be paid any single merchant.

Considered in its entirety, therefore , respondenfs plan went fur-
ther tJ1an any of the plans of its competitors in Hs discriminatory

aspects. The comprehensive eifect of responc1en(s plnn was that of
greater favoritism toward large retailers and greater exclusion of
small retailers than the plnn of any other single competitor. Re-
spondent ofiel'ed n o evidence sho\Yillg the necessity for adopting 

pJnn of snch discriminatory proportions. By exceeding the phtns

of its competitors in total discriminatory eflects theI'efore respond-
ent. in essence "bear' rather than met those plans. This 15 a fac.tor
which must be considered in determining \\-hether the plan was
adopted in goocl faith to mcet the plans of competitors. Of. 8lm/dal'd
Oil 00. Fede' l'l Trade 00 ?JnniS1:ion, supra.

foreover, respondent's pbn \,as not in any sense of the, word
responsive to an individual competitive. situation. It was operative

on a nationwide scale, and "yas permanent and continuing in nature.
Hespondent did not make the plan available on an indi,," ichwl basis
by offering its benefits solely in particu1rr instances where liberal
benefits had been a..,;varded retailers as the result of competitors
plans. It is obvious that the terms of the plan were not formulated
to meet the particular terms of another brassiere manufadllrer
plan. Respondent's alterations of its terms '\ere not re1ated to
changes in other plans. In short, irrespective of the definition of
the term , Exquisite s plan was not a response to an individual eOil-
petltive situation.
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Finally, there is every indication that respondent's discrimina-

tory plan , rather than being an effort to retain existing business by
meeting competitive offers, \Vas instead a.n aggressive, competitive
mcasure designed to attract additionaJ business and enhance re-
spondent' s position in the market. Factors previously discussed
such as the terms of the plan and its total discriminatory effect, sup-
port this conclusion. Further, an Exquisite executive used language
in a. press release , offered by respondent "for what it was worth:
indicating that the company prided itself on being a Jeader in the
cooperative advertising field. Therc it "as said:

Exquisite Form , ,vith the largest nntional magazine and cooperative local
ne\vspaper advertising program in the industry, seeks to expand its newspaper
advertising, not to cut it. To this end it lias always granted the most gen-
erous cooperative advertising allowancps in the industry.

The traditional po ition of Exquisite Form since the founding of the com-
pan;y, has bcen to participate in the full cost of cooperative advertising with

its customers

'" . ..

Accordingly, Exquisite Form is no\'\ pleased to announce its return to poli-
cies which haw enabled it, and its retailer5 to flourish.

In addition , there was evidence that Exquisite was the first to em-
ploy the innovation of paying production costs when a retailer elected
to design his own advertising formats rather than using those pro-
vided for him.

,Vc conclude, therefore, that respondent's pJan "as not adopted

in good faith to meet the se.ryices or faci1ities furnished by a com-
petitor, and thus \Vas not excusable un(ler Section 2 (b). This con-
clusion is not predicated upon any single factor, but is the result of
a consideration of the entire record and an of the above-mentioned
factors. ,Vhcre our findings in support of this conclusion differ
from those of the examiner, his findings are not adopted. Speci-
fically, "e find it unnecessary to reach jhe question of "hcther the
plans of respondent's competitors were themselves intrinsically dis-
criminatory and hence could not be lnTIful1y emulated. AccordinglYt
we do not adopt the examiner s findings and conclusions relating

thereto.
Respondent nsserts that it wns denied (lne proc('ss of law in spy-

cral particulars. Essentially, this objection is predicated upon an

allegation that the length of time betTIeen the two hearings made
the production of eyiclence c1if-icnh and upon the examiner s refnsnl

to re-call at Commission cxpen e 0.11 of c01np1aint counsers witnesse:-:
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whose testimony supported the Section 2(d) charge so that respond-
ent could cross-examine them to establish in parL the meeting com-
petition defense. Contrary to respondent's contention, we are not
of the opinion that the interval between the two hearings is grounds
for dismissaJ of the charges. Further, without deciding whether a
respondent has the right to develop an affrmative defense , such as
the meeting competition defense, through cross-examination of COff-

pJaint counseJ's witnesses, we do not believe that the instant respond-
ent couJd have supplied the missing eJements of its defense by a cross-
examination of these particular witnesses. Accordingly, we reject
respondent' s contention of procedural unfairness. Respondent also
asserts that the push money charge must be dismissed because the
amount paid was small and when considered in isolation would seem
to be de minimis. This paymcnt was part and parcel of sales trans-
actions and other advertising grants to this favored retailer which

werc clearly not de minimis. When considered thnsJy, wc concJude
that jurisdiction was established and that this incident was amenable
to a charge under Section 2 ( d) .

In conclusion , we desire to state that this opinion must not 
interpreted as a condemnation of cooperative advertising nor as the
placing of an impossible burden of proof upon the proponent of a
Section 2(b) defense. Instead , we emphasize that the manufacturer
engaging in advertising must do so through a comprehensive , non-
discriminatory program containing reasonable alternatives for those
small retailers unable to participate in cooperative newspaper adver-
tising. Such a program must not favor the, large retailer and should
provide for the small retailer some sort of ilna.ncial aid in methods
of advertising economically available to him. Further, the plan
with its alternatives , must be uniformly offered in its entirety to all
competing retail customers. Once such a, comprehensive program
has been established , deviations from it in the form of more generous
allowances may be excused in individual instances shown to be good
faith attempts to meet promotionaJ aJJowances furnished by com-

petitors. Considered in its entirety, the evidence of record herein
utterly failed to indicate that such was the case with respondent.
For the aforementioned reasons , an order will issue adopting the

examincr s Revised InitiaJ Decision After Heroa, , except as herein
modified , and reinstating the order' to cease and desist contained
in the original initial decision adopted by the Commission on Oetober
;31 1960. Rules of Practice 24(b), 28 F. R. 7080, 7091 (.July 11
1963).

Commissioners Anderson and Elman concurred in the results.
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RESPONDENT' S 'I'ABLE OF I.:DNIDUAL COOPERATIVE ADVERTISEMENTS

Exquisite Form ads

L'dy R,,

:,meOf 't"e
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_-- ::"

Tr.7L - 4/7(55
Tr.7'--
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11/17/,'i5
EJ;, 14C-

--- 

3/29/56
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4(18/56
' E!. 14C

_---- 

5/10(56
Ex. 14C 5/30/56
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:--__
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_- 

- 11/18/56
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EX. 1/16/57
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I Ex. 14C

- -- -- 
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-----
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Ex. HC-- 4(17/57
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----_- 
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-- -
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;g :: 
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-- 
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:=-

Ex, 16B
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---

1 n/16(57-- - 6/17/.'!7
Ex. 16B

--_--__

, 7/2/57
Ex. 16B 7/3/57
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Ex l6B -- -- 10/8 (57 

Lit Brothers

_-- ---------------

U2L: .' i

Tr.242_

--_
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-' 

4/24/57
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----
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;.. 
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__--
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Tr. 245
EX. 15D

---

Tr. 245_----_
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----- _

11t

~~~~~~

Ex, 15C
Ex. 15C_-

EX. 15Cn" -
- Ex. 15C--

: i 8=:===:=
Ex. 1.';C-------
Ex. 15C--__
Ex. 15C_

--___-

, Ex. 15C-------
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8/16/57
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5/2/
8(4/57
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11/17/57
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6/2fJ56
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\)30/57:

See footnote at end of table.

PrJorcompetito ' ads

Date , Brand

~~~

3/1/55 Peter pan

_--

E:t. 62.
3/10/55 Lilyette

----_

-- EX. 63.
10/13/55 MaidenfOrDL--__- Ex. 64.
10/19(55 Playtex-- -- Ex. 37.
1'2/5/55 Playtex

--_ __-----

Ex. 36.
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_--
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----
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8/16/56 Playtexu-----

---
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--_

------ Ex. 74.
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----_

--- Ex. 35.
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-- EX. 77.
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----
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--_

Ex. 38.
6/19/57 Peter Pan Ex. 19.
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---- -
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--_

Ex. 91.
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~~~~~ ~~~~~ =-- = 
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4/16/57 Maidenform - Ex. 97.
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--__
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::::: ;: :::~~~~~~ ::: 
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----

-- Ex. 108.
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--_----
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--_------
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--- -----
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2/17/.';5 Warnern

--_ _--

- EX. 9U.
3/19/56 Lilyette _----- Ex. 100.
4/20/56 :Maidcnform EX. 10I.
5/H/55 , Warner___-- -- Ex. IO'l.
1/6/57 Lilyette-- -- Ex. 103.
2/21/57 Lily of FrancL--- Ex. 103a.
12/1/55 B80li

--_ ---------

Ex. 127.
2/1/56, FormfiL--__-- -- Ex. 113.
2/3/57 Playtex

--_ __----

- Ex. 3l.
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412/57 WarneL_
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Ex. H5.
517/57 Jantzen--------.-- E1. 116.
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E:I(juisite Form ads 
I Prior competitors:\mneofstore Source Brand

Ex, liJC_

----

, 10/lY5? 5!14/SZ ' erma-ldL_

.--

Ex. 11

: i

: ::; ~~~~~

:Uii::::::::: : ik
Ex. 15C-- -- 11/28/.i7 9/17/57 .' nalL_ ' Ex. 12U:
Ex. 15C -- -- 12/5/57 9;23/57 ' layteL_"__

---

- Ex. 32.
. 1.'iC--- - -- 12/9/57 I lO/lii/,'), Bali--

--__- -

: Ex. I'll.

Yards

. Respondent s Exhibits 124, 12, , 126 and 127 were alTered , pursuant to a motion to reopen the record, after
the oOidal cJosing of the record on February g , 1963.

FIKAIJ ORDEn

This llatter haying been heard by the Commission on cxc.e-ptions
to the hearing e.xiulliner s RC\'1sed Initial Decision _-\fter Hemnncl
issned :Uardi 1\ 10G3 , and upon briefs in support. thcreof and in
cpposition thcreto, and the COlnmissio!1 hen- jug rC'ndereel its decision

denying" :aic1 appeaJ:
It 

(; 

rdered That the examiner s Re-vised Initial Decision After
R.cmanc1, as modiiied in the attached opinion, be , and it hereby is
odopted "s the decision of the Commission.

ORDEH

It /s oj'd(,iul. That l'esponclrnt Exqnisite :Form Bl',15Siere , Inc. , a
l'orpOl'tioll , its offcers, directors, representatives, agents ancl em-

ployees, directly or lhl'ol1 h any corporate or other elm' ice, in or in
connection \\"ith the sale of brassierE's in commer('e , a conllnerce
delined ill the Clayton ..\.ct, as funen(1e(l, do forth\\"ith cease and
(1 e5ist from:

1. Paying, or contracting to pay to or for t.he lH:,ncfit of any
cllstomer, an achertising a1Jm\",-t1('e , push money 01' anything of
\"ah1e. as l'ompt'llsnt1on or ill cOllsideration for an - services 01'

faci1ities furnished by or t.hrongh sHch customer in connection
,yith the pl'ocpssing handling, sale, or offering for !'a Il' of 1"

('-

spollc1ent"s products, unless snch pa llCllt or c.ollsic1el'ation is
olIel'ecl an(l other\'- isl' mnc1e, fll- aila1Jle. on p1'OpOl'tio11;111y equnl
tcrms to an other cllstomers competing' in the distl'ilJlL1011 or
l'' sllle of such products:

2. Discriminating, directly or jnc1jrectJ , among competing
pnl'chasers of its products , by contracting to furnish furnishing,
or cont.ril.mt.ng to the. furnishing of the selTices of styli,;L; 01'

any other S'f'l'-ices 01' faci1ities connected ,yith the processing\
ha,llc1l1ng, sale, or ofrerillg for sale of l'espondent s products , to
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flllY purchaser from rcspondent of sueh products bought for
resale, unless snch selTiccs or facilities are offered and ot.hel'-

\\"

188 made Hyailable on proportional1y equal terms t.o all pur-
chasers eompeting in the distribution 01' resale of such products.

It is jurthe'i' oidei' erl That l'c.sponc1cnt, Exquisite Form 111'assiel"e
Inc., sha11

, '

within sixty (60) days after selTire upon it of this
()j'lcr , file. ,yitlt the Commission a report, in 'Yl'iting, setting forth in
detail the manner and form in \\"hich it has com plied -with the order
to cease p..nel desist.
By the Commission , Commissioners Anderson and Elman con-

curring in the resu1t.

IN THE L4.TTER OF

IDEAL TOY CORPORATION

onDER. UPIXIOX. 1-1'('.. IX REbARD TO ' Hm \LLE( ED YIOL\TIOX OF THE

FEDEHAL TR"\.DE C02\DIISSION ACT

Docket 8.)30. ('f)/JJ)lainf

, ,

('fjl. , J,1(j. Dcci8ioll JOII. 20 . lDG'

Order requiriJlg n (1istl'ilH1tor of to,\s in IIolls, :K. Y.. to cease l'epl'PSe11ting
:falsel;)' !Jy llH'ans of teledsion commercials that its toy "Robot Com-
1111I1H10" \yonld perform acts as directed by vocal commands, including
ll0Ying fol'w::11cl. turning, firing a "mb",ill' " nlld tiring a " ockt't".

COl\fPLAINT

Pursuant to the pl'oyisions of the Federal Trade COllllnission \ct
and by ,' il'tue of the. authority vcsted in it. by said -- \.ct , the Federal
Trade Commission , having reason to belieye tlwt ldenl Toy COl'pn-

ration , hereinafter l'e.e.ned to as respondent :, has violated the pro-
visions of sHiel Act, ancl it appearing to the COllmissioll tlwt ;1,

proceeding by it ill respect thel'eoJ ",,' ould be in the public int-ere!3L

ltel'eh ' i."''Jues its complaint stating its charges in tlw,t respect itS

101101"5:

\lL'.CIL\PH 1. Respondent. is a corporation organized , existing

and doing: business nnl181' a.nd by yirtne of the 1 1\YS of thr. State of

);ey\- York, Iyit:h its priuC'lpnl ofEce and pJacc of lmsiness loeated at
JO ,Jan wicQ. Ayenue , Jamaica , Long Island, Stnt.e of Xe. y Yod:-.

PAR. 2. Respondent is now , and for some time last past has been
engaged in the advertising, offering for sale , sa.le and distribution of
toys and related products , including toys designated "Robot Com
mando" and "Thumbe.lina" doH , to distributors and retailers for
resale to the public.

22---Oi.jU- i"u--
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PAR. 3. In the course and conduct of its business , respondent now

causes, and for some time last past has caused , its said toys and
reJated products, incJuding its said "Robot Commando" and "Thum-
beJina" doll , when sold , to be shipped from its pJacc of business in
the State of N ew York to purchasers thereof located in various

other States of thc United States and in the District of CoJumbia

and maintains, and at all times mentioned herein has maintained, a

substantial course of trade in said products in commerce , as "com-

merce" is defined in the Federal Trade Commission Act.
PAR. 4. In the condnet of its business, at a11 times mentioned

herein , respondent has been in substantial competition , in commerce
with other corporations, firms and individuals in the sale of toys

and reJated products.
PAR. 5. In the course and conduct of its business and for the

purpose of inducing the purchase in commerce of the said "Robot
Commando :' and "Thumbe1ina " doll respondent made certain state-
ments, representations and pictorial presentations "With respect thereto
by means of commercials transmitted by television stations located
in various States of the United States and in the District of Colum-
bia having suffcient power to carry such broadcasts across State
lines.

PAR. 6. Through the use of aforesaid advertisements, and others
containing statements and representations of the same import not
speciflcally set forth herei.n , respondent has represented, directly and
by impJication:

1. (a) That "Robot Commando" wil perform an act and a series

of acts as directed by commands giYBn vocaJJy (See exhibits "A" and
). These acts include:

(1) ;\Ioving forward;
(2) Turning (See exhibits "C" and "
(3) Fi.ring a missile" (Soe exhibit "
(4) Firing a " rocket" (See exhibit " ); and

(b) That "Robot Commando" as packaged and sold to the pur-
chasing pubJic is operabJe in the manner depicted in the teJevision

advertising, without additional components.

2. That "Thumbelina" doH moves from one side to the other
(See exhibits "G" and " ), and moves its arms apart whiJe lying
on its side (See exhibits "1" ,end "

PAR. 7. Enlargements of individual frames extracted from said
television commercials , illustrating typical representations with 1'0-

Pictorial ex bib Its "

, " , " , " , " , " , " , " , "

, and "J" are

omitted in printing,
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spect to the manncr in which the said "Robot Commando" and
Thumbelina" doll purport to perform , as aJleged in Paragraph 6

above, are attached hereto, marked exhibits "A:: to " , inclusive

and incorporated herein by reference. 
PAR. 8. In truth and in fact:
1. Each act performed by "Robot Commando" is governed by

the manuaJ setting of a controJ on the said toy. The toy wil per-
form only that act for which the controlling device has been manu-
aJly set. The initial action of the toy is commenced by bJowing into
a microphone. The sound of the voice, unless accompanied by the
action of blowing into the microphone, will not commence the toy's
action. Furthermore, the control must be manuaJJy changed after
the performance of anyone act before the toy will perform a dif-
erent act and the sound of the voice itself, or as part of the action
of blowing, .vill not cau e the toy to change from one action to
another.

Ilobot Commanc1o ' is not , as depicted , a moying toy and is not
operable in the manner depicted in the television advertising, unless
batteries , which are not included in the toy as packaged and sold
to the purcha ing public , are se,pfll'at.ely obtained and added thereto.

2. ' Thumbe1infl don docs not move from one side to the other
and does not move its arms ftpart while lying on its side in the man-
ner depicted.

Thel'efol'' ) the statements, repl'esentat. iolls tllH.l depictions referred
to in Paragraphs 5 and () are false. , misleading and deceptive.
PAn. 9. Respollclent's toys , including the ;'Habot Callllando and

Tllll1111JC1ina : doll, are de ignecl primarily for children, and are

bought either by or for the benefit of children. Respondent s false

misleading antl deceptive advertising claims thus unfairly exploit

a CQnSUlller group unqualified by age or experience to anticipate or
appreciate the possibility that the representations may be exagger-
ated or untrue. Further , respondent unfairly plays upon the affec-
tion of adults) especially parents and other close relatives, for
children, by inducing the purchase of toys and related products
through fnJse, misleading and decepti'i"c cJaims of their perform-
rl1ce , which claims appeal both to adults and to chi1dre.n ,yho bring
the toys to the attention of adults. As a consequence of respondent'
exaggerated anrl untrue representations , toys are purchased in the
expectation tlwt they win haY8 characteristics or perform acts not
substantiated by the facts. Consumers are thus misJed to their dis-
appointment and competing advertisers who do not engage in false
misleading or deceptive advertising are unfairly prejudiced.

.. Pictorial exhiblto! "A" to "J" ure orJlltt d ill printing.
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\R. 10. The use by respondent of the aforesaid raIse , misleading
find cleccptiyc representations has had , and now has, the cflpaeity
and tendency to mislead members or the purchasing public into
the erroneous and mistaken belief that the. said representations
were and are, true and into the purchase or substantial quantities
of the products of respondent , by reason of said erroneous and mis-
taken belief.

\R. 11. The flfoJ'esaicl acts and practices or respondent , as herein
a11eged , were , and are , a11 a the prejudice and injury of the public

and of respondent's competitors and constituted , and now constitute
unfair methods or competition in commerce and unfair and deceptL,'
acts and practices in commerce, in violation of Section 5 of t1w.

FederaJ Trade Commission Act.

311'. Beri'yman Da-vis and J/1'. 1Valte1' T. E'van8 or \Vashingtoll

, for the Commission.

Rega. , Goldfarb , Powell Quinn of New York by Jh.
Sidney P. H owell Jr. of c01111sel , for the respondent.

INITL\L DECISlOX BY IIER:\L\X TOCKER , IIEARI:XG EXX IlKER

\Xl. \HY , 1DI)-

The respondent , Ideal Toy Corporation , is engaged in the manu-
facture. sale and distribution of' roys. It i charged under Section
5 or the Federal Trade Commission Act with having engaged in

false , misleading' and deceptive representations in its television
advertising of two toys :-one , a somewhat complex apparatus hav-
ing, generally, the appearance of a strangely grotesque mechanical
man \"ith moving arms and opening head or turret on a rolling and
JegleEs ba.o:e" callell Hohot Commando; the other , a doll , Thumbe1inn
rather life- like in texture 01' appenrance to the touch , n.ncl in design
or form like a baby.

The alleged deceptive practices as far as Robot Commando is con-
cerned are three, (1) that the respondent represented falsely that

Robot Commando would perform certain acts to which reference
,fill be made helm\" ,,- hen instructed so to do vocally, that is to nY1

merely by use or the voice, (2-) that the advertising deceptiycly

made it to nppeal' that: the toy ,YflB antOllOmons by shmying it in
operation anclnot disclosing that ha.tteries were necessary to provide
the pOIyer necessary for its operation, a.nd (3) by failing to dise10se

that the batteries had to be purchased separately from and in addi-
tion to the purchase of the package in which the toy was contained.

As to the doll , it is charged t.hat the television presentaxion ac1
vertising ThumbeJina. made it appear that it moves from one side
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to the other and moves its arms apart while lying on its side , ,,,hen
in fac;-, Thllmbe1ina "does not move f om one side to the other
and does not 1nove its arms apart hile lying on it .side in the man-
ner depicted"

Robot Commando is c.ontrolled and operated from a device "hich
resembJes a microphone connected to the toy by a flexible insulated
cable. It is intended that this device be held in the hand like a
microphone. The follo-ning illustration of the device. is from the
literature accompanying the toy.

In addition to this manual devicc, batteries must be instal1ed in
the toy it.self. The first step necessfuy to initiate any movement is
to push from right (0 left (or from "Off" to " ) the horizontaJ

control bar which is "ithin t.hc device just. under the instl'llction
Push Control Bar . The mere pushing of this bar from OiP'

to " ' is not suflicient to callse movement because an additional
electrical contact 111115t be made. This eon tact is made hen a blast
of breath is blown in the direction of and at a diaphragm located
within the device behind the ornamental grill-nork. Once this con-
tact is made , the toy -ni1J operate and perform tul'ning left , mov-
ing forward , turning right , firing missiles or firing a l'ockct each
periornwnce being eil'ectuate(l by moving another control , this time
the button , which , by turning on a vertical ratcheted track in a slot
moves up or clmnl to any of the indicated positions Tllrn Left

Forward-Forwarcr

, ;'

Tnrn Right''' " Fire :31issile , or ;;Fire RockeC.
It. is necessary to blow only once. Once the final contact is made

no additional bloy 'ings are necessa.ry, provided that the horizontal
s1ide control bar is not pushed back to the right side , on " Ofi

The toy is quite attractive and striking to the imagination , partic-
ularly to that of chiJdren and possibJy adults as weJJ. The com-

mands , when activated as related , are obeyed and executed by Robot
Commando in that. it ,Yi11 move forward , it will move to the left, it
will move to the. right , and it will fire missiles nnd a rocket (pro-
viciecl, of course, that the person or child using it remembers to pnt
the missiles alld rocket into the receptacles designated for them).
On the other hand, the voice command has nothing at all to do
with these activit.ies. This is only "winclmy dressing ' ,yhich serves
to give the child a feeling of power or control or mastery. It is a
ort of play-acting or fantasy, not uncommon to children or even

some if not many adults.
:Missiles resembling cannon baJ1s are cansed to be propelled through

the air in a sort of upward cour e until their apogee is reached

from which they then descend toward the floor continuing on their

.. llJustratioI1 of the (leyicp i omit1p(J in printing.
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course until they hit or happen to strike something ,,'hich inter-
cepts theiT movement. This propulsion is caused by the jerky t.urn-
ing and complete re\'oJution of each of the arms of Robot Com-
mando. The missiles or balls are inserted in the arms at the shoul-
ders. At the tip of each of the arms there is an open-end box or
receptacle into 1yhich the missiles or balls then fall. c'ts the arms
make their complete and jerky reyolution , the centrifugal force

of the turning ejects the bal1s or missiles at about the timB that the
tnrn-arouncls point the arms IIp',,al'c1.

The rocket (provided of course , that it has been set into the hend
or top portion of Robot Commando) is propel1cd upward unti 
reaches its apogee and then it too fol1ows the curyed course started
and ultimately drops to the floor , unless it. strikes an article wl1ich
happens to get in or is placed in its way,

Hespondent has n(1\- el't1 ec1 this toy extcn::in:Jy on ti Jcyj ion. The
alleged c1ecepti,-e representntions are contained in an i111dio-,- i(lcn
transcription which 1\fLS run from about September 16 1961 until
about November 20 1961 , at which time there was a change. It is
possible that this particular transcription could have been used by
some teJevision stations for a fringe period after I\' ovember 20 , 10Gl.
The evidence is that complete replacement ,vonJd have been accom-

plished everywhere by Dec,'mber 1961 (Tr. Pl'. 15 , 16). The entire
country was pretty weJ1 covered by this broadcasting on television.
About 20 or 25 major cities were the subject of concentrated coy€rngf'
and it was carried on or in connection with two nehyork progl'i1JlF
(TI'. p. 17).

The hearing examinel' yiewed Hnc11ward this transcription seseral
times during the hearing. I-Ie is of the opinion , and therefore finds
that tlJe teleyisioll scripr a11(l picture de-iinitPly gaye the 'liCYlf'I' the
impression that only the childs ' voice command is necpssnry to caUSE
the toy to perform the acts mentioned HUll t1W! it \\ lS ()th' rr' 1'e;)'

sale as a complp.H operating unit because' , not only did it not I1wke

clear the need for batteries. it :failed to disclose that the toy ,yould
not operate "ithout the. batteries ,\'h1ch ha(l to be purchased S(,p
rilte)y, These nnclinp-.s nrr mo.de because it cnJmot be aic1 thflt a toy
is control1ed merely by the voice ,,,hen the real control is first j 
sliding of ft bar from right to Jeft to make the connection ,,-ith the
battery pm\er , then the activation of the power by a fairly sllong
blmying or gust of breath against a c1inphragm and finally the slid-
ing up or down of the button to the various command positions on
the manual device. And, even if the viewer has caught the

announcer s casual l''fercnce to Robot Commando as being " battery-
operated)) and thus kno\Vs that battery po\\e1' is necessary, it is 1'011-
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sonable to assnme that the necessary batteries come along with the
toy on purchase! An advertiser is not required , as expostulated by
respondent' s attorney, to choose between advertising all acts or none
if the time limitation of the broadcast does not permit a complete
demonstration. He is required only to refrain from depicting falsely
or inadequately those acts which he chooses to show in the limited
time available for the broadcast.

It seems hardly necessary to comment on the difference between a.
toy which can operate only on reception of a child's voice and a
toy which has to be operated by a combination of electric power
activaJed by batteries plus blowing and plus mechanical setting in
the preset places for obtaining the desireu action. Imagine the dis-
appointment of both a parent or friend and the child , particularly
the child who cannot read , who gets the toy either with or without
the batteries and then says "Fon,ard"

, "

Left"

, "

Righf'

, "

Fire" and
nothing happens. Imagine the additional disappointment when it is
found necessary to make another trip away from home to buy the
batteries , if one had not , by the time of purchase , become aware that
batteries ",yere not included in the purchase.

Advertising such as this is deeeptive. O(l'ter Products : Inc. 

T.G. 186 F. 2d 821. It ought not to be practiced by companies

doing such a tremendous business as this respondent did all over the
United States ' particularly when it was done just before Christmas
in September , Oct.ober and Xovember, Xovember and December
being the tw.o montEs when 60 percent of the entire year s sales to

consumers are made (Tr. p. 44).
To the credit. of the respondent , it must be noted that it prepared

new advertising promptly after it became a.ware af the deceptive

1 The casual referenee, " batter -operated to obey your command" , Is entirely lost to
the viewer amidst the noise and 'Vi'Vidness of the 'Video presentation. As Ii matter of
fact, tbe hearing examiner was completely unaware of it until bls attention was directed
to it by respondent' s attorney In a post-bearing brief.

'l' be entire audio with the changes In p1cture sequences indicated by the word "pause
was:
),H:SICAL SOL' D EFFECTS (pause) NNCR: (v. ) Ideal's Hobot Commando Is here
(to lJdp you,) He s YOllr one man :U'm , (pause))/o enemy can destroy him, Be
fights off tanlrs .. .. .. (pause) hnrls missjJes .. one after another " .. .. (pause) e'Ven

a squadron of planes can t stop bim, (pause) Hobot Commando fires his secret ,..",a pan,
(patlse) He tal,es orders from no one except .. (pause) you! (pause) BOY: (DlI ECT)
Forward! (pallse) AXNCR: (v. ) Ideal's Robot Commando Is hattery-operated to obe
your command, (pans!') Adjust the control .. sp ak Into the microphone, BOr:
(DIRECT) Left: FIre: Fire! ANNCB: (V, ) Ideal's Robot Commando is here (to help

you. (pause) Look for yonI' Robot Commnndo, He H looking fo!" yon! (CX Ja 1\1)"
2 This should not be rend as condoning decepti" advertising by small husinpssrnen

or those operating ouly localJ ,": it Ie; to be renr) a a factor h(\wlng large puhJlc !ntere
To paraphrase and distlng!11sh the remark in Exposition Press, Inc. v. 295 F. 2d
869, 873, this 113 Dot a case involving e. toy at which the Commission s dynamite Is
l1iml'd; It i:: a case 1D'Volving a putentially ,I st dPCejltlon 1t a critical buying time,



304 FEDERAL TRADE CO B1JSSIO DECISIOXS

Decision 64 P.

naiure of this aclvertising. This was done either simultaneously
wit.h or within days before or after the first communication from
the Federal Trade Commission indicative of the Commission
interest in the practice and its probable disapprova1. (The prccise
time cannot be fixed because the testimony is to the effect that
revision of this a.dvertising, because of complaints , was already under
way but not completed at the time when the Commission

s investi-
gating attorney first came to the respondent and made known the
Commission s intcrest CTr. pp. 184 , 135 147J.) Respondent's new
audio and "ideo tl'ansc.riptions do refer t.o the need for blowing,
mallwi setting and batteries but this Hearing Exa,miner espresses
no opinion as to the adequacy of these references. It should be
absenTed also that respondent recei, ecl 11 negligible number of c.Oln-
plniJlts about the advertising and that, acconling to its attorncis
argulJcnt , there may be a good find univel'salJy heeded reason for
not packing batteries "\vith toys. (I-Ie 8.rgnecl that batteries deterio-
rate with shelf age and any battery operated Q,l'ticle ahvays ought
to be operated with fresh or liw bQttcries (Tr. pp. 61- , 15"-1551.
The Ielct that a negligible number of complaints ".as receiyerl is not
evidence that there "\vas no deception. This is not the test and is not
a valid argument. ..\any people "\\'ho flre deceived or disnppointed
do not bother 10 complain. If, in fact , as this IIeal'ing Examiner
be1icycs after vie,wing the evidence , the aclyertising is deceptive , the
rnel'e fac. that customers "\vho may llf'ie been cle, ceived do not C.OTn-

plain is not reason to excuse or condone the achertising.
The. Celse as to the doll, Tlmmbe1ina , is not as sharply in fOCllS as

it is for Robot. Cmmnrmclo. During the hearing, all the la"\vyers
responclent\ vice presiclent and the hearing examiner ha,d ample
opportunity to observe Thumbelina s action. It is operated by
some sort of spring device ,,,hich is incorporated in the body and
attacheel inside its head. The spring is wound up by a knob located
ill the back and mane perfectly visibJe and clear to the vie,v8T. The
winding-up of the spring, fol1owed by its slow mnYinding, causes the
head to move abollt on 11 sort of eccentric. This moving about of
the head cll'a"\vs np the body in writhings and contortions. By the
combination of movement "\vith the normal aid given to any object
by gravitational force , Thumbelina , if it happens to be Jying on its
ide : wilJ turn or flop over and land on its back. If the arms are

3 Thi true fll o with respeet to thE' doll , Thurnhennn. Rec!lnsc her nctJon in the
particulnr fld,ertising under attar!; was so fortuJtuuslr fa,ornole iUIt) did raise QneE'-
Uons IlS to 'leracity, the rrspOTJ(Jrnt SOC1T and lwfore the first 'l1\;lt of the Commission
investigating- attorney, prepared another film , not gO fortuitously striking in doll action

iTl'. I'I 1:2-l. H71.
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first placed together, they tend to and do move apart during the
course of the turning or writhing.

The question with which we are here conccrned is whether it does
these things in the manner in which the television presentation
showed that they were done , or , as stated ill the complaint in the
ma.nne.r dep-lcted. It is the Hearing Examiner s opinion , after ooth
haying viewed and heard the television presentation several times
and played with the doll that the dol! does not quite perform entirely
ill the manller shown in the television presentation.

As faT as the arm movement is concerned , when t.he arms ,,-ere
together in the television presenta.tion , they moved apart. This is
"\yhat the doll actually does during its contortions , provided they are
first placed together and not locked. Consequently, t.his particular
portion of the complaint will not be sustained.

However, whell the doll "\YilS lying on its side ill the televison
presentation , it was shown to turn over. The portion of the presen-
tation to which the charge is directed goes like t.his: After Thmn-
bclina , the doll , is pkced on the priucess s bed lying on its right side
the princess lies down on the bed alongside of the doJJ , the doll then
starts to turn off the right side toward the left and , as it approaches
the left it keeps going to a point about 120 degrees on t.he arc: at

which time the princess takes hold of it and clasps it to her body in
fond affection , bringing the don to the full cycle (Tr. pp. 79-82).
The flclvertising is clever and the result fortuitously striking, because
it leaves the vie"\ver with the distinct impression that a full 180 degree
turn is one of the doll's accomplishments. The critical and anaJytical
yiewcr wiJJ not be in doubt that whcn thc princess Jay down on the
bed , she created somewhat of an incline whicll helped along the turn-
ing-over process. This was due to the resulting force of gravity, and
this is precisely what would happen if a child , playing with the doll,
"\yent through the sa.me performance under the same very favorable
ana earcfully arranged conditions.

It. is not suggested , and the hearing examiner does not believe , that
any special device or "mock- " \Vas used to Cause the doll to do

what. it "\yollIcl not do under the precise and favorable circumstances
depicted in the broadcast. This, hmYeYer brings us squarely up

against the situation suggested by the Coun of Appeals in Colgatc-
Palmoh've Oompany v. Federal Trade C07nm.is8ion BIO F. 2(1 8D at

, where the Court said: "But , equaJJy, should he (the achertisel')
be allmTecl to use his own (dairy) cream if he knows that. by the
normal photographic process its color would be changed so as to
appear substantially better on the screen than it was? \Ve suspect
the Commission would think it clear he could not." Although the
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Court asked the question , it indicated approval of the probable action
Wh1Ch it suggested the Commission could take by saying " 'Ve suspect
the Commission ,,ould think it clear he could not." In this case , we
now have reached the type of Screen depiction anticipated by the
Court. That this sort of deception was correctly anticipated is borne
out by the facts of this case to which respondent' s own vice president
testified nfter being asked how he came to apprmTe the broadcast if
the doJJ did not , in fact

, "

move from its back to its left shoulder
IVhen I saw this commercial-and it is a lovely commel"cial-I was so im-
pressed witl1 the charm and the appeal that I tl)ink the commercial did por-
tray, 'TIJich the doll deserved , fral1kly, I just fell in 10ye with it awl I thonght
it would be the right thing for that particular dol1. J dia quefdion the last
sequel/ce because, as J explained.! it would not do that turn on the table top.
When I was told about that by all who were involved at the cOIDmercial that
the doll actually did do tbat, I aCCeI)ted it. I was told by all who were there
tbat I trust that the doll made this additional turn because the doll was in
a bed ancl becausE' of no other help. That being the case. I said fine , let s go

with it '" '" '" I did approve the commercial and \ve f'howed it to many people.
We sho,,-ed it to the Xational Association of BroBdcasters. 'We SllO\Ved it to
the Columbia Broadcasting System, ABC BC and all the nehYorks. Ever:;-
one approved the commercial. In fact , they all loved the commercial. They
land the doll. There 1(;ere questions asked. about that la8t 8CE'1W and I
('xpla1'ned -i just as I E';rplainrd. it here flnd they accepted the explanation as
being authentic. (Tr. IJP. 102-104. emphasis added.

In fairness t.o the respondent , it should be repeated he.re that t11is
awareness of the deceptive nature of the telecast prompted the
respondent ultimately to change the telecast of its own HJlitioIl.
Even though : as noted above , no spec.ial device or mock-up was used
to cal1se the doll to do \\'hat it did in the telecast , the telecast gaw
the faJse impression that the doJJ could make" compler.e 180 degree
turn. The temptation to take advantage of the accidentally favorable
impression proved too great for the respondcnt.\ despite its high

standards. This demonstrates the need for governmental sanctions
to strengthen the will not to deceive. There is just as much a duty
on the part of an advertiser not to create false impressions by failing
to correct them when they accidentally are c"used by fortuitous cir-
cumstances ill the photographing process as it is his duty to refrain
from creating the special circumstances or photographk props and
mock ups in a television presentation which will result in a false rep-
resentation. To the exte.nt , therefore , that it is charged that the cloll
was falsely depicted as making a complete. turn from one side to the
other, that portion of the charge will be sustained.

Respondent argues that! in any event, even if false representations
are found, no order should be entered. In support it lays great

stress on (1) it compiete cooperation "ith thc Federal Trade Com-
mission in its investigatioll: (2) its prompt correction on its own
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initiative of the offensive or "doubtful' portions of the broadcasts

and (3) its leadership and participation in self-policing activit.ies
by 11 special toy revie'i, ' board of t.he N&.tional Association of Broad
cHEters. '.I These should not be minimized. In another situation this
hearing examiner might ha.ve felt that an order to cease and desist
ought not to be entered herein in view of all the considera.tions just
mentioned. This would be partielllarly so if Federal Trade Com-
mission orders were penal, which they are not. The hearing
examiner is very much concerned with the fact that the toy industry
is a most "sensitive to the Christmas season:: industry. It does not
take more than It few days in the short period before Christmas to
grnb oft' It proportionately large amount of business by just a little
blt or deceptive teleYision broadcasting. This sort of raid on suscep-
tible buyers at a critical gift. buying time must be eliminated. The
Federal Trade Commission must not take a position ill a :;harcF case
like this that a " one-shot" clece,ption will be tolenltec1. " liard cases
make good law :' ancl this is one of them. It i!3 for this reason thnt
jn this particular ease , bearing in mind the remedial nature of the
Jegl lation lmcler \\hich this proceed.ing is brought and the c.orrertive
measure available to stop this type of "hit and rl1n flESal1lt npon the

l)ubljc s buying impnlses during critical buying seasons , the BellYing
Examiner will enter an order to cease and desist by reason of the
practices found to have been deceptive.

or completeness, I shal1 refer briefly to other arguments made

on behalf of respondent. It is argued that the ,-ideo shm' s the boy
iirst setting the manual control before every change in Robot Com-

mnnclo s action. This is so but can be comprehendecl and under-

stood only if the video is carefully analyzed after one s attention is
(1in"octed to the fact that the boy s manipulation of the control devicc

js nor just fl jerky movement but an operational acti,'ity. The claim
VOICE C01'TROLLED" for Hobot Commando is sought to be

-\I) !If'f'ocJatIon of television stations, not dvertl ers"
5 " far bock as the Janllfl \. term, 1845, rL :rll tice Stor , In Taylor" 

,. 

l.' niterl States
3 H(Jw. 197 at 210, 11 L, Ed, 559, 565, pointing to the fuct thnt remedial legislation
f'hou1d be given libernl con trnct\on to effectuate its 0bjectivps nld, "In one sense,

e\'ery law imposing fl IwnHlt . or forfeltnrp !l!f1" be del'lned a penal Iftw: In finother sense
such Jaws arc often deemed und truly deser\'e to be cllllC'cI remedial. The judge was
t!1p:. ef0rp trictly accur;1te whell Jle , tnte(j t1wt ' It ml1 t not he understood tb;1t e\'err

law which ImpMes a pcnalt . I , therpfore , Ipg'al1" spenkin!", n penal law, that Is, a law
wllicb Is to be conHl'ncd with grcut. f'trietness in f or of the defendant, Laws eDacted

for tIlE' prevent.ion of fri11:L for the snpPl'pssion of a lJublJc wrong-, or to effect a public
good, nre not, 111 the strict sense, peDal acts , althotlgh they ma " inflict a penalty for
,Iolat;ng them.' and he addcd

, '

It I In this 11g-ht .. .. .. I would construe them so as
mo;;t eITe('tunlJ ' to nccomplish the intrDtion of the lpgislatnre in pa sing tbem. ' The same
dIstinction will bc found recognizi"d In the elementar \. writeri', flS for pxnmple In Blnc!:-
stone s Commentaries " t t find Bacon s '\hrjdl'llent * . . llnd Com m" Dig-est. . . !lnd

It i" abundantly ;;uPP0rted b " the authorities.
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justified by the strained argument that the electrical contact is made
when the r1iaphragrn is caused by a sharp blmying of breath to Hwke
the contact anel, since breath is a component of voice

, "

voice must
include the c1elh-el'v of breath ' and so the tov is voice controlled 

By resorting to thi argument , the responrlent" is pressing the proc-
esses of logical illation a little too far mcl. lw doin,Q so it. tell(1s to
obscure an )ther clement in this case. the ;1e essm'Y ;lwd settin
of the button for each operation.

Careful consideration has bepn given to the proposed findings nncl
conclusions submitted by counsel supporting the compbint flnc1 nr
ment : both "\yritfen and ond , by cOlmseI for the responrlent. JI

of the proposals hflve not been ncceptrrl or are consi(lel't;(l by the
Examim' to be' sl:bsrantia1Jy the same as findings nlJo"\" 1)wl ulri-
mately made herein. To the C'xtent that an:,' proposed tindinp' , 1.'011-
elusion or argurnent is not ac1optec1 either directl:," or in sub Llnce
the same has been rejected becnu e of irrrlenllce. immaterin1ity, bek
of support in the eyidence , or as contrary to law or 11lneeE'2S,1J;';,
Any motion , the granting of "\yh1Ch would be inconsistent "\yith thi2
c1e('ision is denied.

The follo,, ing are my ultimate

FLNDIXGS OF F.\CT

1. Hesponc1eni , Ieleal To:,' Corporation . js :t ('Ol'nnl':nJon ()l' ;l-
nizec1. existing and doing bn::inC'2s \1H1e1' and by \- i1'll1c of 11J(' l:l"\Y

the State of :.cw York.
2. The principal of lice and place of busine s of 1"w rt' pond('n: is

184-10 J "maica A venue , HoJJjs, J\ 8'\ York.
3. Respondent is nmy, and for some time Jnst pa::t. has lwrlL

engaged in the advertising, offering for sale. Sflle an(l distribution
of toys and related products to distributors and retai1ers for r(,;: 1Je

to the public. Among these to rs are. incluc1Nl thosE' n llllPt1 ;; oh(lt
Commando " 11 mechanical "\ntrrjor and "Thl1mbelina : a doll.

4. Respondent's gross silles for lhe )'efll' 1\)()1 exce( llecl S?(I Ol)().!J(i11.

of which almost 10% were attributable to I obot Comm,lJcln 1l1cl

more, than 100/0 "\Iere. attributable to Thumbelina. Sixty percem of
respondent's total sales arc made in Novernber and DecemGer \Ihile
the remaining forty perccnt arc spread oyer the. othcr ten months
of the year.

D. In the COllrse and conduct of its busine.ss. respondent no\\
C'allS(,S ilnd for smne time last past has cflUsecl. its toys 1)11(1 related
procluds. including Robot Comman(lo ancl Thumb('lina , when solcl
iO be shipped from its p1ar.e of business in the Stnte. of Xcw York
to pUl'chnsers thereof locflte(l in yarions other States of the l-:nitecl
States and in the District of Columbia, and mllintnins. fi)\(l a; 111
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times mentioned herein has maintained , a substantial course of trade
in said products in commerce , as "commerce ': is defined in the Federal
Tracie Commission Act.

6. In the conduct of its business, at all times mentioned herein
respondent has been in substantial competition , ill commerce , with
other corporations, finns and individuals in the sale of toys and

related products.

7. In the course and conduct of its business and for the purpose
of inducing the purchase ill commerce of HoboL Commando and
Thumbelinu. , respondent made certain representations and pictorial
presentations with respect thereto by means of commercial advertise
luents translnitted by television stations located ill various States of
the Lnited States and in the District of Columbia.

8. Through use, during the time hereafter mentioned , of one of
the aforesaid aclverliseJnents respondent represented, directly Or by
implication that:

(a) Hobot Commando would perform various ads when directed
alone by commands given vocally. These acts included (1) moving
fOl''\Ill'l , (2) turning, (3) firing a "missile , (-:) firing a " rocke('

(b) Robot COllllfWclo, as packagcdallcl sold to the pu.rchasing
public , is operable in the manner depicted in the television auvertis-
ing "\dthout compone.nts othcr than those shown 01" disclosed.

D. Through llse, uuring the time hereafter mentioned, of one of
the a.foresaiu advertisements respondcnt represcnted , Jirectly or 

implication that. Thumbelinfl doll mo\-es from one side to the other
and moves its arllS a.part Tfhile lying on its side.
10. The enlargements of individual film frames , copies of hich

are attached to the complaint as exhibits , are extracted from actual
television filnls utilized by the respondent in its advertising, and illns-
tr,lI P. typical representations with respect to the manner ill "\yhich
Hobot COllmando and Thumbelina (loll purport to perform. 

':'

11. Each act performed by Robot Commando is governed by the
manual se.tting of a control on the said toy. The toy "Will perform
only that. act. for which the controlling device has been manually set.
The initial ac.tion of the toy is cOJmnencec1 by setting an " " switch
thcn blowing upon a metal diaphragm set within the microphone
a ppearing control device. The sound of the voice , unless preceded
or accompanied by the a.ction of blo,-ving Oll the diaphragm , will not
cause the toy s action , it being necessary for the completion of the
electrical connection that. a contact oe eii'ectecl by the depressing of the
diaphragm. Furthermore, the control must be change.d mn,nually
after the performance of anyone ilCt before the toy wi11 perform

* PictOrial exbilJits i1l'e omittell in printing.
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a different act and the. sound of the voice itself, or as pa.rt of the
action of blowing, "ill not cause the toy to change from one action
to another.

12. Robot Commanclo is not , as depicted , a moving and autono-
mous toy, and is not operable in the manner depicted ill the teleyision
mlyertising, unless batteries , "\yhic.h are not included in the toy a3
packaged and sold to the purchasing public , arc separately obtained
and inserted therein.

13. Thumbelina doll does not move from one side to the other but
does move its arms apart while Jying on its side in the manner
depicted.

Ii:. The film demonstrating Robot Commando

, \\'

hich contained

the representations founcl , "\,as broadcast over two nation-,yicle"
television net\\orks and by numerous independent television stations
between Se.ptember 16, 1961 , and November 21 , HJ61 , and the time
of the day at ,yhich and the programs in connection with "\yhich

it was broadcast Vlere calculated so that it would be seen by ehilc1ren
and "ctually was so seen.

15. The fiIl demonstrating Thumbelina, containing the repre-

sentations found , was broadcast over two nation-wide television net-
works and numerous independent television stations between Septem-
ber J6 , 1961 , and November 7 , 1961 , and the time of the day at ,yhicb
and the, programs in connection ,, ith "\yhich it was broadcast '''ere

calculated so that it would be seen by children and actuaJJy mlS 50
seen.

And the follmdng are my

CQXCL"'SIOXS

1. The representations and depictions set forth in Finding S are
false , misleading and deceptive , but only the representation of mm-
me,nt from one side to the other set forth in Finding 0 is false ! mi3-

leading and deceptive.

II. Respondent's toys including the Robot Commando and
Thnmbe1ina dol1 re designed primarily for children. False : mis-
leading and deceptive advertising chin:s beamed at childrcn tend 1.
exploit nnfai1'1y a consumer group unqualified by age or experience
to anticipate or appreciate 1he possibility that l'epJ'csenta,h01l5 may
be exagge,ra1ec1 or untrue. Further , 1he use of sl1ch adn' Thsing plaY3
nnfairly l!pon the affection of adults for children , r.special1y parents

and other close relatives. By suhjecting such persons to imporTuning
and demands on the part of children "ho haye bee,n entrflncecl by
imaginat.ive aJld deceptive properties chimed for such toys
importuning and demands can be resisted even by adults not deceived
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only upon pain of having dissati:dlcd , unhappy, hating or rebellious
children , respondent. tends to create disturbed horne and family
rela,tionships.
III. When such toys are purchased in the expectation that they

'Ylll have charact.eristics or perform acts not substantiated by the
fact.o;, the purchasers are misled to their clisappoinhncnt and com-

peting advertisers who do not engage in false , misleading or deceptive
advertising are uldnirly prejudiced.

IV. The use by respondent of the aforesaid false , misleacling and
deceptive representations has had the capacity and tendency to mis-
lead members of the purchasing public into the erroneous and mis-
taken belief that the representations were true and into the purchase
of substantial quantities of the products of respondent, by reason of
such erroneous and mistaken belief.
Y. The aforesaid acts and practices of respondent were all to the

prejudice and injury of thc public and of respondent's competitors
and constituted unfair methods of competition in commerce and
unfair and cleceptjye acts ancl practices in commerce , in violation of
Section 5 of the 1, edera1 Trade Commission Act.
VI. This proceediug is in the public interest and the FederaJ

Tracle Commission hns jurisdiction of the subject matter and of the
respondent.

pon the entire record , Rnd considering the purposes and oblec-
tiyes of the la" , it is my further conclusion that, in order to achieve
effective enforcement of the law , it is necessary and appropriate to
enter the following

ORDER

It i8 ordered That respondent, Ideal Toy Corporation , its offcers

agents , representatiyes and employees , directly Or through any cor
porn,te or other deyice , in connection wit.h the offering for sale, sale

or distribution of toys or related products in commerce , as " com-
merce is defined in the Federal Trade Commission Act , do fortln'i'ith
cease and desist from:

1. Advertising any toy manufactured , sold or distributed by
it by )Jl'esen6ng a visual demonstration rr,presented as or a ppear-
jng to be but not being the manner in which the toy performs
functions or acts , "\yhen the visual clemonstr8.tioll is , ill fact. pl'e,

sent,ed under circumstances heJped or induced by undisclosed
fitta.cl1mcnts , aids , factors or arrangements.
2. Failing to disclose clearly and conspicuously in any

advertisement that elements , attachments, aids or batteries are
necessary for the performance of any such toy in the manner
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depicted nnless such elements , attachments , aids or batteries are
packed and sold with the toy and pa.ymellt therefor is included
1n and a part of the price charged for such toy; or , if any sllch
element , attachment , aid or battery is not. so included , failing to
disc.lose clearly and conspicuously in such acl'i'ertiscment. both the
necessity for such attachment , aid or bilttery and the :fact that it
must be purchased and paid for separately.

OPINIOX OF TIlE C03DII.SSION

By ELl'IAN Comrniss-loner:
The complaint in this matter charges respondent with false adver-

tising of t"\vo toys made by it

, :;

nobot Commando" and "Thnmbe1ina
in violation of Section 5 of the Federal Trade Commission Act. The
hearIng examiner in his initial decision upheld the com-plaint and
entered an orcler to cease and desist, and respondent has appealed.
Complaint counsel has also appealed , challenging the scope of the
examiner s order.

Hobot Commando" is a battery-operated toy that performs cer-

tain motions. It is controlled by a clc'dce resembling a mierophone
attached to the "robot" by a cable. The "microphone :: has tl mouth-
pircc \ and also a knob that call be set to anyone of the foJlmying
positions: "Turn Left"

, "

Forward Forward'

, "

Turn Highf"

: "

Fire
JIi :;::ile"

, "

Fire Rocket":. To make the toy perforll , one Jlnst fil'
bIG"\"\ into the microphone , then mOTe the knob to one of the five posi-
tions. AHhough one can : if one wis11es, spcn.k the appropriate COrl-

n:.:lnd into the mouthpiccc- the expulsion of breath that Occurs in

sppai lng "\, ill actiyate the mechanism-the toy is not controJ1ecl by,
01' rcsponsin' to

, "\-

ocal com,mands as such. Thu , if one says "Turn
Left" and then does not set the. knob to one of the fiye positions
nothing will llappen , while if one, says "Turn Left" and then sets the
knnb to "Turn Right'\ the robot will turn r.ight , not left.

The examiner fonnd that respondent had advertised " Robot Com-
mando" 'as being voice- controlled , and also had failed to disclose. in
its advertising that the toy requires batteries and that batteries are

not sold with the toy. The members of the Commission have viewed
the te.leTislon eommerciall1pon which the findings are based and on

the basis of this first-hand examination we agree that respondent has
misrepresented "Robot Commando" as being voice-cont.r011ec1 and
that SHch misrepresentation is unla,yful.

The commercial shows a child operating the toy seemingJy by
speaking into the microphonc; the legend " yoice controlled appea.rs
on the screen; find the announcer states: " CRobot Commando J takes
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orders from no one except * * * yOU! Ideal's Robot Commando is
battery-operated to obey your command. Adjust the control * * *
speak into t.he microphone." The net impression of the commerciaJ-
on adult viewers , let alone on the young children to whom the adver-
tising mcssage is primarily directed-is that "Robot Commando
obeys spoken commands; l whereas in fact voice or speaking as such

plays no role whatever in the control of the toy.
This false impression is a material inducement to the purchase of

the toy. Obviously, a toy that obeys spoken commands is more
manelous and thrilling to a child than one that responds only to a
combinat.ion of mechanical controls, i. , blowing into a mouthpiece

and then moving a knob. Since the fact of voice control appears to
be an important elenlcnt in the desirability of a toy such as "Robot
Commando" to children and to the adults who purchase toys for
them , respondent's misrepresentation is an unlawful deception.

On the other hand , we do not think it necessary in this case to take
corrective action with respect to respondent's failure to make clear
disclosure in its advertising that "Robot Commando " is battery-

operated and that batteries are not supplied by respondent with the
toy. It does not appear that a substantial segment of the purchasing
public to Vd101l respondent' s television advertising is directed
believes, in the absence of some affrmative representation to that
effect, that a toy such as Robot Commando" is not battery-operated
or that batteries , if necessary, arc supplied by the manufacturer.
Disclosure of these facts is made by respondent on the carton in
which " Hobot Commando" is sold to the consumer, and on the
instruction sheet enclosed in the carton.

Thumbelina , the other toy involved in this case , is a wind-
doll which performs writhillgs and contortions intended to sirnulate
a babis movements. The television commercial upon which the
charge of false advertising of "Thumbelina ': is based shows the don
which is lying on a bed , turn over from the doll's right to its left
side. This movement is possible only because the surface of the bed
in the commercial is somewhat inclined , due to the weight of a child
who is lying next to the doll in the bed. The doll will not perform
such a movement on a level surface.

Although the commercial gives a somewhat exaggerated impression
of the doll's capabilities, we do not think that an actionable decep-
tion has been established. The doll will in fact turn over under the

1 Although in the commercial the child is shown manipulating the microphone before
each new motion of the Robot, and although the announcer says, at one point, "Adjust
the coutrol" , the significance of the child' s band motions /lnd of the announcer s statement
is lost on the ylewer. 'Tbe hand motions are jerky and appear accldenta.l, while the
announcer s remark makes no distinct Impression on the viewer.

224-069--70--
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conditions depicted in the commercial and those conditions-the
weight of the child causing the incline in the bed's surface-are
clea.r1y disclosed to the viewer. At most , in the words of the hearing
examiner, the performance of the doll in the commercial is "fortui-
tously striking , respondent having takcn " advantage of the acciden-
tally favorahle impression" created by the conditions of the telecast
(initial decision, pp. 305 , 306). Ioreover, it is not clear that the
commcrcial's exaggerated impression wa.s such as to significantly
enhance the desirability of the toy ill the eyes of many viewers.

,Ye turn now to the issue of relief. Respondent contends tha.t no
cease and desist order should be entered , mdng to its " abandonment"
of the challenged practice. Complaint counsel contends that the

examiIler s order is too lUlTrmv. As has been pointed out many times
the purpose of adjudicative proceedings before the Commission is
not to enter broad or narrow , general or specific affrmative or nega-

tive, or tough or easy orders, as such; it is to prevent the future
occurrence of the unlawful practice. See , e. AZl-Lumin'lt?n P-rod-

uct" , Inc. C. Docket 8485 (decided Kovembcr 7 1963) ((i3 F.
1268J. This guiding principle, not mechanical rules or formulas

should determine the form or relief appropriate in a particuhlr case.

There are case,s in \yhich the probability of the recurrence of the
unlawful practice is so remote that no cease and desist order at all is
\varranted. This is not such a ease , however , even though respondent
withdrevi' the. " Hobot Commando ': commercial that is the basis of
our finding of deception prior to the commencement of this ac.tion.

It is not elear that the representation that. the toy is voice-controlled

has been completely eliminated in respondent's revised advertising.
)foreoyer , respondent "\vithdrew the commercial in question only afteT
it had been broadcast repen"tedly throughout the nation for more
than two months in the laJe fa.ll-the critical pre-Christmas buying
season of 1961 , a year in which respondent's gross sales of :;Hobot

Commando ': amounted to ahnost $3 000 000. Deceptive advertising
on such a scale cannot be dismissed as a merely technical , insignifi
cant , isolated or inadvertent violation of law , promptly abandoned
and not "\varranting entry of a formal order to cease and desist.

,Ve also reject responc1cnes argument-which is advanced obvi-

ously as a makeweight ancl has not been developed in any detail on

Sixty pel' cent of respondent' s total annufll salE's tnke plaee in the montbs of ovem-

ber flncl December.
3 For tbese ref1S0ns, we !11so reject respondent's rontention tbat the present proceeding

is not in the p\JbIlc interest because it does not illv()ln a substantial violation of law,
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this appeal-that its advertising practices are adequately supervised
and regulated by the National Association of Broadcasters , a private
group, so as to obviate all need for a formal order. Respondent con-
eedes that the Association cannot apply formal sanctions for viola-
tions of its rules , and respondent has not even shown that the Asso-
ciation s rules effectively preclude the kind of advertising that we
have found to be deceptive and unlawful. On the contrary, respond-
ent states that the Association approved the particular "I\obot
Commando" commercial involved in this case.

The order which we deem appropriate to prevent repetition of
respondenfs unlawful practice differs somewhat from the proposed
orders submitted by the parties , and also from that contained ill the
initinl decision. The unlawful practice is the misrepresentation of
the performance of a toy, and there is no rational basis for distin-
guishing, ill the. order, among various kinds of toys, advertising
media , or techniques of misrepresentation. On the other hand , the
record does not justify a blanket prohibition of all false and mis-

leading advertising by respondent. Our order neither is confined to
the spe,cific acts of deception upon which the finding of unla"\1fulness
is based, nor extends to all possible forms of deceptive conduct in
which respondent might engage. R.ather, it forbids the deceptive
practice ill "\yhich respondent has been found to have engaged.

Commissioner Anderson did not participate for the reason he did
not hear oral argument.

F'XAL ORDER

rpon consideration of the cross-appeals of the parties from the
initial tlecision of the hearing examiner, and for the reasons stated
in the accompanying opinion

J t is O''Cle'Jed That:
(1) The findings of fact and conclusions of law contained in the

initial decision arc adopted by the Commission to the extent ('on-
sistent "\vith the accompanying opinion , Rnd rejected to the extent
inconsistent therewith.

(2) The complaint is dismissed ,vith respect to the allegations con-
cerning the "Tlmmbelil1a ' toy find the failure to di.sclose ill 1'8-
sponc1eJlt s advertising that the "Hobot. Commanc1o ' toy is batteJ'

operated.
(3) Respondent, Ideal Toy Corporation , a corporation , and its

offcers , rep1'e3enti1tiYes employees . El1CCeSSors and a.o:sig' , directly or
under allY name or throngh any corporate. or other c1eyice in COTI-
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neetion with the offering for sale , sale and distribution of toys , ill
commerce, shall forthwith cease and desist from:

Stating, implying, or otherwise representing, by words , pictures
depictions , demonstrations or any combination thereof , or other-
wise, that any toy performs in any manner not ill accordance
with fact.

(4) Respondent shall , within sixty (60) days after service of this
order upon it, file with the Commission a written report setting
forth in detail the manner and form of its compliance with the terms
of the order.

By the Commission , Commissioner Anderson not participating for
the reason he did not hear oral argument.

IN THE I\L\Tl'ER OF

AMERICAK CK\IEXT CORPORATION

CONSE T ORDER , ETC. , IN REGARD TO TIlE ALLEGED VIOLATION OF

SEC. 7 OF THE CLAYTON ACT

Docket C-681. CO-'nplaint , Jan. 20 , 1964-Decision, Jan. 20 , 1964

Consent order requiring a portland cement manufacturer in Los Al1gcles-
one of the ten largest in the United States , operating sc,en cement manu-
facturing plants in Pennsylvania l\Iichigan, California , Arizona and IIn.
waU, and a principal supplier in the :-ew York City area herein concerned

to divest itself within 9 months of all the stock, assets and tangible

and intangible properties, rights and pri,ileges acquired in its acquisitioll
of a manufacturer operating four ready-mixed concrete plants in the :-e\"\
York City area , one of the five largest consumers of port1and cement
in that area.

CO:.IPLAINT

The Federal Trade Commission has reason to believe that the

above-named respondent has acquired the assets and stock of another
corporation in violation of Section 7 of the Clayton Act (U.
Title 15 , See 18), as amended; and therefore, pursuant to Section 11
of said Act, it issues this complaint, stating its chaTges in that

respect as follows:

PARAGRAPH 1. (A) American Cement Corporation (American),

Tespondent herein , is a corporation organized and existing under the
laws of the State of Delaware, with its principal offce located at

:2404 'Vilshirc Boulevard , Los Angeles , California.


