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DECISION OF THE Co:)unSSION AXD ORDER
PLIAXCE

TO FILE REPORT OF COM-

The hearing examiner , on Kovember 25, 1960 , having filed his ini-
tia.l decision in this proceeding accepting an agreement containing
a consent ol'de.r to cease, Hnd desist theretofore executed by respondent
and c011118e1 supporting the complaint, which agreement is subject to
the c.ondition that said initial decision is not to become the decision of
of the Commission "until the cases of Robert A, John-stan Oompany,
Docket. Ti3D (p. 581 hCl'einJ and United Biscnit Company of ATlLel'ica.

Docket 7817 rp. 586 hereinJ, have been litigated and decisions on the
merits thereof have been issued by the Commission or sa.id cases have
been disposed of by means of consent settlements ; and

The Commission, on the 5th day of February 1964 , having issued
its decisions ill t.he aforesaid matters:

It is o.rdencl That the initial decision of the hearing examiner be
and it hcreby is, adopted as the decision of the Commission.

1 t further o.rdered That respondent , Schulze & Burch Biscuit
Co. , shaD , within sixty (60) days after service upon it or this order
file with the COl1unission a report , in writing, setting forth in detail
the manner and form in -which it has compliecl1Yith the order to cease

and desist.
Commissioner Elman concurring ill the result and Commissioner

ReiJly not participating.

IN THE J\fATTER OF

THE BORDEN C011P ANY

OHDER : OPIXIOX : 1''1(' , IX HEG.\RD TO THE -\LLEGED V10L\' l'WX OF SEC. 2 (a)

OF THE CL.\YTOX ACT

Docket "ifI'4. Complaint , Apr. 1959-Decision, Feb. , 1964

Order requiring a corporation engaged in purchasing, processing and distribut-
ing fluid milk and other dairy products throughout the unit.ed States, to
CNlse (1iscriminating ill the price of it.s milk allong cOIIpeting reseUers 

fInel

lwtweell VUl'C'hal'E'l's at the same level of trade located in different trade
fireas , in violation of Sec. 2(a) of the Clayton Act.

fPLAIXT

The Federal Tra.de Commission having reason to believe that the
party respondent named. in the caption hereof , and hereinafter more
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particularly designated and described : has violat.ed and is now \"10-

lating the proyisions of subsection (a) of Section 2 of the Clay tau

Act (V. Title 15 , Sec. 13), as amended by the Robinson-Pat-
man Act approved June 19 , 1936 , hereby issues its compla.int stating
its charges with respect thereto as follows:
PARAGRAPH 1, Respondent named herein is The Borden Company.

Respondent is a corporation organized and existing under and by
virtue of the laws of the State of New Jersey. Respondent s principal
offce and place of. business is located at 350 J\Iadison A YBJlUe T ew

York 17 , New York.
PAR. 2, Respondent is extensively engaged jn the business of pur-

chasing, processing, 111anufacturing, distributing, and selling fluid
milk and other dairy products throughout the United States : and in
the Uistrict of Columbia. Respondent's net sales for 1957 ,,'ere

S931 220 662.
PAR. 3, Respondent selJs fluid milk and other dairy produds of

like grade and quality to a large number of purchasers located
throughout the United States and in the District of Columbia for

use , consum ption, or resale therein.
Hespondent owns , maintajns, and operates a large number of re-

ceiYing stations, processing, and manufacturing plants , and dist.ri-
bution depots located in various states of the United States from
which it sens and distributes its said products to purchasers.

PAR. 4. In the course and conduct of its business respondent is now
and for llany years past has been , transporting fluid milk and other
dfliry products , or causing the same to be transported from dairy
farms and other points of origin to respondent's receiving stations

processing and manufacturing plants and distribution depots locate
in other states of the L:nitec1 States and in other places under the
jurisdiction of the Gnited States.

Respondfmt is now , and for InRny years past has been , transporting
fluid milk and other dairy products, or causing the same to be tran:3-
ported from the state or states where such proclucts are processed
manufactured , or stored in anticipation of saJe or shipment, to pur-
chasers located in other states of the United States and in otheT

places under the jurisdiction of the United States , incJuding the Dis-
trict of Columbia,

Hespondent also seUs and distributes its said fluid milk and other
dairy products to purchasers located in t.he same states "here such
products are processed, manufactured, or stored in anticipation of

sale.
All of the matters and things , including the a,cts , practices, sales

and distribution by respondent of its sairl fluid milk and other dairy
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products, as hereinbefore alleged , were performed and clone in a con-
stant current of commerce as :' commerce" is defined in the Clayton
Act.

PAR. 5. Respondent se1ls its fluid milk and other dairy products to
di.stributors, retailers, and consumers.

H.espondcnt' s distributors resell to retal1ers and consumers to the
extent that such purchasers do not buy directly from respondent.
In many instances respondent' s distributors act as its agent in mak-
ing deliveries to some of respondent' s retailer-purchasers, Respond-
ent' s retailer-purchasers resell to consumers. :Iany of respondent'

distributor and retailer-purchasers are respectively in compet.ition
with other distributor and reteliler-puI'chasers of respondent.

Respondent, in the sale of its fluid milk and other deliry products
to distributors , retailers, and consumers is in subst.antial competition
with other manufacturers, processors, distributors, and sellers of
said products.

PAR, 6. In the course and conduct of its business in commerce

respondent has discriminated in price in the selle of fluid milk and
other dairy products by se1ling such products of Eke grade and qual-
ity at different prices to different purchasers at the same level of
trade.

Included in, but not limited the discrimineltions in price as

above alleged, respondent' s distributor in "\ValkertoJl , Indiana , was
charged by respondent substantia11y lower prices for respondent'
said products than respondent charged its distributors located in
Plymouth and La Porte, Indiana, and Niles , NLichigan. In South
Bend and Valparaiso , Indiana, where respondent's own branches dis-
tribute fluid milk and other dairy products to A & P and Kroger
Food t-tores , a.nd also to independent grocers : there is a syst.ematic
discrimination in price by respondent in favor of A & P and ICrogcr.
Respondent has discriminated in price in the sale of its said prod-
ucts to retailers located in Elkhart and Goshen , Indiana , and to
retailers located in Sturgis, i\iichiga.n , and has discriminated in price
between favored retailers Jocated in each of said citie,s and unfavorcd
retailers located in the other.

Respondent has discriminated in price in the sale of its saiel pron-
nets to retailers located in Dalll,s

, '

Waco , Fort 'W orth , Houston , Cor-
pus Christi , ICingsville, and in other cities : tmYllS , and places in the
t;tate of Texas, and bet.\"een favored retailers located in each of said
cities, towns, and places , and lmfa,-orccl retailers located in each of
the others.
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Respondent has further discriminated in price iu the sale of its
said products to consumers located in Dedhts, ,Yaco , Fort Worth
I-Iouston, Corpus Christi , IGllgsdlle , and othcr cities, towns, and
places in the State of Texas, and between fn\Cored COlHmmcrs located
in each of said cities, towns , and pJaces and un-fayorecl COll!:umers
located in each of the others.

PAR, 7, The effect of such discriminations in price by respondent
in the sale of fluid milk and other dairy products ha,s been or may
be substantially to lessen , injurc , destroy, 01' prevent competition:

(1) Between respondent and its competitors in the proccssing

manufacture, sale, and distribution of such products,
(2) Between respondent' s distributors paying higher prices and

competing distributors paying lower prices for respondenfs said
products.

(3) Between retailers paying higher prices and competing retail-
ers paying lower prices for respondenfs said prouuets.

PAR, 8. The discrimina.tions in price as heTein alleged arc in violr-
tion of subsec.tion (n) of Section :z of the Clayton Act , as amended.

J1 . 1Villiam. 11. Smith supporting the complaint.

illT. St1la'it S. Ball , Ji'r'. Joseph A. G-J' ea1)es , 311'. 1-1. Blah' lYhite

and Sidley, A'tstin , B1&,'gess SU1ith Chicago , Ill. , for respondent.

Ixrn,\T, DECISIOS BY EDWMW CREEL
OOTOBER S , ID(j:2

1-lJ:.unXG EX.A::(LVEH

The Fec1entl Trade Commission issued its complaint against the re-
spondent on April 13 , 1959 , charging that respondent has violated

subsection (a) of Section 2 of the Clayton Act , as amcnde,! , by clis-
criminating in price between purchasers lociLted ill different areas

and het"yeen purchasers located in the same areas. Hesponc1cnfs Hll-

S\YPl' tlenied the charges and plead certain of the sa tutory defenses
including the defense that its lower prices ",ere made in good faith to
meet eqna11y low prices of competitors.

This proceeding is before the hearing examiner for final consider-
ation upon the complaint , answcr testimony and other evidence, and
proposed findings of fact and conclusions filed by counsel for respon-

dent and by counsel supporting the complaint and oral argument

thereon. Consideration has been given to the proposed findings of
fact and conclusions submitt.ed by both parties, and an Pl'opo.:.ecl

findings of fact and concJusions not hereinafter speeif1eal1y found 01'

conc1uded aTe rejected , and the hearing examiner , ha.Ying considered

OG8-- 70--
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the entire record herein, makes the fo11owing findings of fact, con-

clusions dra1Yll therefrom , and issues t.he following order:

FIKDINGS OF FACT

1. Respondent herein is The Borden Company which is a X 
Jersey corporation with its principal offce and place of business
located at 350 Madison Avenu.e , New York 17 , New York.

2. R.espondent purchases raw milk which it processes into fluid
milk and other dairy products which are packaged by respondent and
sold to a large number of purchasers located in thirty states of the
United States for lise, consumption, or resale therein, Respondent
owns , maintains , and operates receiving stations, processing and man-
ufacturing plants, and distribution depots located in various state

of the United States from which it sens and distributes its said
products to purchasers. Its net sales for aU products amounted to
$931 220 662 in 1957; $915 024 172 in 1958; and $941 326 495 in 1959.

3, He-spondent is engaged in interstate commerce in the purchase
and sale of miJk and other dairy produds.

4. Respondent seUs its milk and other dairy products to distribu-
tors , retailers , and consumers. Distributors who purchase from it re-
seU to retailers and eonsumers. Some distributors who purchase from
respondent act as its agent in making delivery to some of responde-nes
retailer-customers. :Most of respondent' s retailer-customers re-sell to
consumers. In the sale of its milk and other dairy products to its
various types of customers , respondent is in competition with other
sellers of such products, :Many of respondent's retailer-customers are
in competition with other of its retailer-cUBtomers, and in some in-

stances with respondent' s distributor-customers.
5. Although the complaint charged price discriminations between

purchasers at the sa.me level of tra.de , including customers in certa.in
named loealities , it was agreed between eounsel at the c10se of the
presentation of evidence in support of the eharges of the complaint

that the charges of the complaint relied upon by counsel supporting
the complaint are in substance the fol1owing: (a) Respondent vio-
lated Section 2 (a) of the Clayton Act, as amended by the Robinson-
Patman Act, by sel1ing homogenized miJk in half-ga11on and gal10n
containers to grocery store customers in different comulunities a.t dif-
fering prices which had the efIect of injuring responc1enes competi-
tors in one or more of those comn1ll11ties. The communities involvecl
in this area-price discrimination charge arc DaHas, San AntDnio
and Corpus Christi, Texas; La Union , :Kew fexico; Texarkana

l'kansHs: Vivi,ll , Louisiana; South Bend, Elkhart and 'Va.l1\-

prton Indiana; Sturgis, )Iichigflll; Portsmonth
!\T c,y Boston
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and Ironton , Ohio; and Greenup, King s Addition , South Shore and
Russell, Kentucky, R.espondenVs sales involved in this charge in the
above-named communities in Texas, New :Mexico , Arkansas , Louisi-
ana, Indiana and :Michigan were made during the period January 1
1957, through Septcmber 30, 1959, and in the above-named communi-
ties in Ohio and ICentuck;y were made during the period J Rlluary 1
1959, through December 31 , 1960; and (b) during January 1 1059
through December 31 1960, respondent violated Section 2(a) of the
Clayton Act, as amended by the Robinson-Patman Act, by selling
homogenized miJk in half-gallon containers to grocery store custom-
ers in Portsmouth and Ne'\v Boston , Ohio , at differing prices which
had the effect of injuring respondent's grocery store customers in

those communities.

The discriminations considered in this decision arc limited to the
communities and periods of time specfied in this agreement.

6. IVith respect to the discriminations to purchasers located in

Dallas , San Antonio , and Corpus Christi , Texas; La Union , New
ItI:exico; Texarkana , Arkansas; and Vivian, Louisiana, it is only

contcnded by counsel supporting the complaint that the discrimina-
tory low prices ill the Danas, Texas , market adverseJy affected com-
petition. Since it is not contended that the facts relating to sales in
San Antonio and Corpus Christi , Texas; La Union , New 1exico;
Texarkana, Arkansas; and Vivian , Louisiana , prove violations of t.he'
statute in these are, , as c.harged in the complaint, it is considered
that these sales are not in issue and specific findings of fact regard-

ing these sales are not made.

Discriminations in Dallas, Texas

7. From Kovembel' 29 , 1957 , through January 21 , 1958 , respondent
made interstate sales of milk and sold milk which was in interstate
commerce at substantia11y higher prices than it sold milk in Dallas
Texas.

8. Respondent mainULined a milk processing plant in Da11as, at

which it processed and packaged the milk it sold to store customers
in Da11as. This plant processed and sold milk in half-ga11on paper

cartons during the entire period of January 1957 through September
1959; it did not, however , commence processing and selbng milk in
ga110n jugs until Apl'il 26 , 1958. The raw milk used by respondent's
Da11as plant was produced in Texas, purchased by respondent in Tex-

, and sold in Texas,
9. nespondent' s corqwtitors in the sale, of milk to stores in Dallas

included Beverly Hi1s Dairy, Bos\YeU Dairy, CabeU's Inc. , Fore-
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most Dairies, Inc. , Je.re Dairy, Ine" J erse.y Dairies, Inc. ) Lamar
Creamery, ::fetzger Dairies , Oak Farms Dairies, Schepps Dairy,
Triangle Dairy, and Vandervoort Dairy (herein caned Beverly HiHs

Boswell , Cabell Foremost. Jerc Jersev. Lamar ThietzO'er ak I'

"" 

- to , 
Schepps, Triangle, and Vandervoort).

10. Cabell owned and opcmtecl approximately 40 drive-in grocery
storeS known as Cabe11 Minit Markets in the Da11as area which sold
only Cabe11 brand milk.

11. Oak Farms ownecl and operated approximately 80 drive-
grocery stores kno,vn as 7-Eleven Stores in the Dallas area which
sold only Oak Farms brand milk.

12. Safeway Stores , Incorporated operated 2:2 to 28 grocery stores
in the Da11as area which were supplied fluid milk and related prod-

ucts exclusi reJy by its processing plant in Fort \Vol'th , Texas,
13. 'Wyatt operated about 22 stores in the Dal1as area.
14. During .July through l\ovember 27 1957 , the prevailing whole-

sale prjce for a half gallon or homogenized milk \\"as 44, cents less a
10 percent discount, and thc prevailing out-of-storc prlce was 43
cents to 45 cents,

15. During July through XOHmber 27, 1057 , BeHrly Biiis !lId
Jere were the only dairies selling milk in gallon jugs, Bcverly lElls
wholesale price on gaJlons ranged from 65 cents to 70 cents, and
J ere s wholesale price ranged from G4.88 cents to 68,4 cents, In ,July
1957 the 'Vyatt stores commenced buying J ere s gallons; \\Tyatt had

been buying CabelFs half gallons for at le.ast six months prior to
that time. During July through i\ovembel' 27, IDi57, ,Yyatt stores
mainta.ined aJl out-of-store price of 75 cents for Jere s gallons and
43 cents for Cabell's half ga11ons. Subsequent to July, ' Wyatt reduced
its purc1mses of Cabell' s half gallons.

16. In September 1057 Cabe11 ordered the necessary equipment to

package milk in gallon jugs , which was insta.lled by Kovember 25,
Un November 27 , Cabell announced that it v\'uId commence selling
gallons of homogenized milk November 28 and did so at the whole-
sale price of 59 cents and at the out-of-store price of 69 cent.s t.hrough
lts Cabcll J\Iinit J\Iarkets.

17, On November 27 , 1957 , Oak Farms ' 7 Eleven Stores announced

a Te.duction of the out-af-store price of half gallons of homogenized
milk. This announcement was reported in a nel';spaper, The new
price, etf'ectivc Novembcr 29 , was 38 cents, On Novembe.r 28 , 1057
J ere reduced its wholesaJe price of gallons or homogenized milk to
59. 85 cents, On ovember 29, 1957 , Oa.k FfllI1S , J\Iet.zgel' , Hllll Fore-
most reduced the wholesale price of haH gallons of homogenized
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milk to 32 cents net. As a result of this action other dairies , incbd-
ing respondent and Schepps , made a similar price rednction,

18. Prior to Xovember 2D , 1957 , respOndeJ1t had receiyec1 informa-
tion indicating that Oak Farms ,\yould recluce its wholesale price 
homogenized milk in half gallons to B2 cents net. On T oycmbf'.l 

1U57, \\hen respondenes ,Yholesale rout.emen left the Dullas plant
beh,een 3 :30 a, IT. and 6 :00 a. II" its wholesa.1e price for a half ga 
Ion of homogenized milk \\as 44 cent.s less a 10 percent discount, At
G :30 a..m. respondent's routemen c.ommenced telephoning respondenrs
JJaLJas plant , adyjsing that JUetzger , Oak Farms , and Forernost. had
reduced their \\holesale price of the half gallon to 32 cents net, These
reports were based on information the routemen had received from
stores and from employees of :Metzger, Oak Farms , and Foremost.
In some instances the routemen saw sales tickets or these dairies
showing sa,Jes at this price. Respondent, hml"e\er , did not reduce its
wholesaJe price, t.o 32 cents net. until 8 :00 a. , and in most instances
it was unable to infrom it , wholesale routemen of this change for
some t.ime after 8 :00 a, )1, Rp'sponclent made some sales to store cus-
tomers at the whoJesale )Jire of 44 cents less 10 percent on Xm-em-
ber 29 , 19:17.

19. The wholp-sale, price lisb of )Ietzger Oak Farm , and Fore-
most show that these dairies did reduc.e their wholesale price to 32
cents net on NO\ ember 29, 1957 , a,s reported by respondent's whole-
sale routemen,

20. On Xovember 29 1957

, .

Tere reduced its who1esa1e price of ho-
mogenized milk in the gallon jug to ;),1.72 cents, Later that same clay
Oak Farms announced thftt. effective the following Inorning it.;;
wholesale price of half gallons of homoge,nizecl milk would be :10
eents net, Following the Oak Farms announcement, Foremost :1nrl
.\1etzger announced the same wholesale price reduction effective Xo-
vember 30 , 1957, As a result of the action or Oak Farms: foI10'.cc1

by Foremost and J\fetzger, other dairies , inclnding respondent and
chepps, made a simiJar price reduction on X oyem Ler 30, 1957.
21. During the afternoon of November 29, 1957, a buyer for n

store customer which purchased milk from Oak Farms , Foremo
l\letzger, and respondent : advised l'f'spondent that O 1k Farms had
announced that iis ,yholesale price of homogenized milk in the half-
gallon pa,per carton would be. 30 cents net on X m'embcr 30 , and htpl"
advised l'csponc1ent that Foremost and Jetzger had n,nnouncer1 tIle
same wholesale price reduction f'ffecti,' e on ovember ;-)0. Hespondent
then reduced its wholesale price on this ite,m to 30 cents net effecti\
November 30.
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'?2. The wholesale price lists of Oak Farms , Foremost, and 1\Ietz-
gel' show that these dairies did reduce their wholesa1e price to 30
cents net on Ii ovember 30, as reported by the buyer for the store

custQmer, and when respondent's wholcsale routemen commenced
cle!iyery on the morning of November 30, they found that Cabell
()ak Farms, Foremost, and fetzger were charging a wholesale price
.of 30 cents.

23, On NO\ el1beT 30 1957 , the E1e :en Stores commenced sel1ing
'Oak Farms ' half ga110ns at the out- of-stol'e price of 35 cents.

'?4. On December 2 , 1957

, '

Wyatt and at least one other store sold
J('re homogenized milk in the gaJlon jug at 63 cents , and on the
same day CabelJ reduced its wholesale, price of gal10ns to 53 cents
and reduced eabe11 Minit Market's ol1t- of-store price on this item
.to 63 cents.
25. On December 4, 1957 , Oak Farms reduced its wholesale price

on a half ga1lon of homogenized milk to 26 cents net. Schepps , 1\fetz-

gel' , Foremost, and Cabe1l then reduced their wholesale price to 26
cents net. As a result of the action of Oak Farms, fo11owed by

che.pps :Metzgcr, Foremost, and Cabell , other dairies I including
respondent, ma.de a similar price reduction.
26. On Dee-ember 4, 1957, respondent's wholesale routemen com-

menced making deliveries to store cllstomers at the wholesale price
"f 30 cents net for homogenized milk in the half-ga11on paper carton.
At 6 :30 a.m. one of the wholesalc routemcn secured a copy of an
Uak Fa.rms ' wholesale price list which showed a wholesale price on
this item of 26 cents. This Oak Farms whoJesale price list was deliv-
ered to the manager of respondent's Da11as plant. At 8 :00 a.m. other
T\hole ale routemen of respondent commenced telephoning its Dallas
plant advising that Schepps , l\Ietzger, Foremost , Oak Farms , and
Cabell had reduced their wholesale price on this item to 26 cents

net. These reports by ' routeme,n were based on information they
received from store customers and employees or Schepps fetzger
Foremost, Oak Farms, and Cabell. In some instances they saw sales
iiC'kets of these dairies showing sales at this price.

'?7. Respondent , however, did not reduce its wholesale price to 26
eents net until 8 :40 a,m. and in most instances it was unable to
inform its wholesale routemen of this change for some time Rfter

8 :40 a,m, Respondent made some sales to store customers in Dallas
at the whoJesale price of 30 cents net on Dcccmber 4 , 1957.

28. The wholesa1e price lists of Oak Farms, Schepps, Metzger

Foremost , and Cabe1l show that these dairies did reduce their whole-
nle price to 26 cents net on December 4, 1957 , as reported by rc-

spondent' s wholesale routemen.



THE BORDE ,r CO. 543

534 Initial Decision

29. On December 5, 1957 , Jere reduced its ,,-JlOlesale price of
homogenized milk in the gallon jug to 46. 17 ceuts, and Cabell reel \Iced
its wholesale price on this itCl)1 to 50 cents, On December 

), 

1037
Cabell further reduced its wh01esale price to 45 cents. Respondent
did not change its wholesa.le price of homogenized milk during the
period December 5 through 16, 1957.

30, On December 17, 1957 , respondent, Cabell , and Forelllost in-
creased their wholesale prices of homogenized milk in the haJf-gal1on
paper carton to 32 cents net. Schepps and Metzger fo11owed 011

December 18. Oak Farms mised its wholesale price on December 19.
31. On December 19 , 1957, Foremost announced that on December

23 it would increase its wholesale price of homogenized milk in the.
half-ga11on paper carton to 36 cents net , which it in fact did on that
day. Respondent, Cabell, and Schepps also raised their wholesale
prices to 36 eents net on December 23. Oak Farms followed on De-
cember 24, and Afetzger raised its wholesale price on December 25.

32. On January 20, 19,;8, Foremost, Oak Farms, and Schepps
increased their wholesale prices of homogenized milk in the half-
gallon paper carton to 46 cents less a, 10 percent discount. Respond-
ent increased its wholesale price on this item to the same lE'. l on

j anuary 21 , 1958.

33. It is concluded and found tJmt respondent has shown that its
lower prices in Dal1as, Texas : were made in good faith to meet an
cflual1y low price of a competitor, Since respondent has established
a. defense to the charge of priee discrimination in t.his market it
appears llnnecessa.ry to make further findings regarding this market.

Ohio and Kentucky Communities

34, There is no evidence and it is not contended that discrimina-
tions between the communities in Ohio and Kentucky or between any
of these communities and any other area may have had an adverse
effect on competition in Ohio or Kentucky.

35, The evidence shows price discriminations between competing
customers in Portsmouth and New Boston, Ohio , from January 1939
through December 1960. Seyeral of respondent's larger customers
received a 12 percent discount from list price, One customer, Schaefer
::upermarkets with three st.ores in Portsmouth, who received a 10

pe.rcent discount from January 1959 through March 1960 and" 12
percent discount from Apl'il1960 through December 1960

, '

XRS S110"'.'1

to compete with other stores who received either no disc01mt. a 5 pe.r-
cent discount , or a.n 8 percent discount,

36. The evidence shows that milk is a low-profit item in the gro-
cery stores in Portsmout.h and carries about a 10 percent gross profit
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above list price. One dealer testified tlutt his profit on 11ilk ,YQUld

not eover his overhead , and others testified tlulL their net profit on
m1 IIi ,yas 1 percent 01' V2 percent.

37. The milk sold in the stores in POl'tsrnollth and Xew Boston.
Ohio , \\flS produced , processed , and sold in Ohio , and no int.erstate
commerce \Tas involved in the transactions. 1 nc1eT the terms of the

agreement lilnibng eont-mtiolls of connsel supporting t.he cOlnplaint
referred to in Finding 5, the only discriminations bet,ycen competi-

tors which are involved in this proceeding are those in Port,smollth
and cw Boston , Ohio,

38, It is concluded and found that the discriminations ill price
t'Yeen c.ompeting cllstomers in Portsmouth and K ew Boston , Ohio

werc not made, in interstate commerce , did not involve milk which
vms in interstate commerce , and were not violations of the statute
as charged in the complaint,

Discriminations Bet\\cen South Bend , "'VaJkerton , and Elkhart , IIl
diana , Sturgis Iichigan , and other areas

39, In the course and conduct of its business in interstate eom-
merce , respondent engaged in area pri( e discrimination in the sale of
milk of like gl'adc and quality by selling such milk at difl'erent. prices
to diife-rent wholesrtle purchasers located in South Bend , "'Valkerton
and Elkhart, Indiana , ancl ill Sturgis , l\'1ichigan , as marc specifically
found hereinbelow,

During Ow, pcriod .Tanuary 10 through .Jrl111ary 16 , H);)8 responclt:nt

solc1lnilk in haH-gaJlon containers to the ..\ &: P store at "'Valkerton
Indiana, for 22. cnts nnc1 to ot.her grocery stores located in South
Bend , Indiana for 35 cents.

During the period J anllary HI through .T annal'Y 23, 1958 , respondent

sold milk in half- gallon containers to the &:' P store at "'Valkert.on

Indiana , for cents ('\\"11ich price "as ub3tantially helmv l'e-spond-
nfs cost of raw milk) and to other grocery stores in South Bend

Inclialla, for 35 cents.
During the period .Tune 26 through June 28 , 1958 , respondent

sold milk in half-gallon containers to the Kroger store, at St.urgis
J\iichigan, for 30 cents to grocery stores in South Bend , Indiana , for
39 cents and to A & P stores at South Bend for 35. 1 cents.

During the period .Tune 30 through July D , 1958 : responden t sold
milk in it half-ga.llon conUtinel's to the A & P and Kroger stores
at ::turgis , 1\Iiehigan , for 30 cents , to grocery stores in South Bend
In(1iana, for 3D cents , and to A &. P store at South Bend for 35.
ccnts,
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During the period .July 16 through .July 23, 19,,8 , respondent sold
milk in its haJf-gallon containers to the A & P and ICrogel' stores
at Sturgis, :Michigan, for 26.3 cents , to t.he A &, P stores in South
Bend a.t 35, 1 cents and 29, 6 cents, and to othe L' grocery stores in
South Bend for 39 cents.

During the period August 20 through August :2, , 1858 , respondent
solei milk in its half-ga11on containers to the A ,Ie Panel Kroger
stores at Sturgis, :Michigan, f0l' 32,9 cent.s , to the A & P stores at
South Bend fOT 24.9 cents , and to other grocery stores nt South Bend
for 28 CClltS.

During the period August 22 through September 8 , 19;'58 , respon-
dent solei milk in its half-ga11011 containers to the A & P and Kroger
Stores at Sturgis, l\fichigan, for 32,$) cents , to the A- & P stores at
Elkhart , Indiana, for 32. 3 cents, to the A & l' stores at South Del1e1

for 22,2 cents, and to other grocery stores at South Bend for 25
cents.

During all of the times listed in this paragraph respondent' s prices
of milk from its Hammond , Indiana, plant to smne grocery stores

in states other t.han those named \\"ere suustalltially higher than the
price.s referrcd to abm'

.to. Responc1e.ufs discriminations in price , as set forth in Finding
3D 11C1'8in involved sales made in interstate commC1TC to cllstomers
A. & P and I\:roger and \\"erc sales of milk that was in interstate
commerce as more specifically found hereinbc1O\y.

H. The milk sold by l' spollde.nt and its distributors in South
Bend 1,Valkerton , and Elkhart , Indiana, and in Sturgi , l)lichigan
vIas processed at responc1cnfs -Hammond , Indiana , plant. Hespondent
maintains a sales branch at South Bcnd to \\'hlch point responclent:
milk is transported via tractor- trailer from 1-Iammonc1 and reloaded
into refrigcrated1; holesa1e trucks, The A &, P stores at South Bend
1,Yalkerton , and Elkhart, Indiana, and the A & P and Kroger stores
at Stl1rgjs : JHichignJ1 , are thc customers of respondent. An .A- &, P and
other of responc1cnt s c.ustmncrs in the South Bcnd arefl are served
by rrspondenfs own \yholesale trucks. The "\Yalkerton A & P store
'n1. served by Quality Dairy acting as respondcnes agent. The
A. & P store at Elkhart was scn ecl by 1 & I Dairy Service, as

rE'spondent s agent; and the A & P al;c1 Krogcr stores at Siurgis
)Jichigun , \yere served by rcspondent's distributor at Nilcs , )lic.higan
acting as respondent's fig-ent. All milk loaded on a tlistl'ibutor s or

agent's truck destined for A & P and l\.l'oger stores remained the
property of respondent until deliyered to the )1.. & P and Kroger
stm' es. Distributors haul milk on contract ,yith l'esponclent \yhich is
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to be delivered to A &, P and ICroger stores and are compensa.ted
by respondent for this service.

42, A & P and ICroger stores to which respondent's milk is (1(',
li1' cred by respondent's own wholesale trucks and by its agent-
distributors do not pay for respondent's milk and milk products
delivered to them. BilJs are computed weekly by respondent' s Ham-
mond offce and sent to A & P and Kroger headquarters for payment.
Milk products delivered to an A & P stores located in South Bend
1Valkerton , and Elkhart , Indiana, are bi1ed weekly by respondent's

Hammond , Indiana , plant to the A & P central offce in Chicago
Illinois, for payment. Statements for milk products delivered by
respondent to the A & P store in Sturgis , :Michigan, are sent by

respondent' s Hammond , Indiana , plant to the A & P offce at Grand
Rapids, Michigan , and to Toledo, Ohio , for payment. All bins for a
store that is within the jurisdiction of the A & P offce are sent to
that A & P offce on a central biling arrangement. Since no negotia-
tions or sales contracts, whether relating to price or otherwise were

made with individual A & P and ICroger stores, the conclusion is
impelled that an sales arrangements with both A & P and Kroger
were made by respondent with out-of-state sales oflees of the A & P
and Kroger organizations i and , therefore, such sa.1cs and purchases
were in interstate C0111merce.

43. Respondent's central division headquarters in Chicago , 111inois
has jurjsdiction over all of respondent's mi.lk processing and distri-
bution facjJities located in the States of . 1Visconsin , Iowa , Indiana
Illinois , and :Michigan, Respondent' s Hammond , Indiana , processing
plant receiyes daily about 40 percent of its raw milk requirements
from tho Pure Milk Assn. in Chicago, Illinois, which is processed

daily, Jive days a week, and then loaded into trucks for delivery.
During January 1958 respondent's Hammond , Indiana , plant cansed
a substantial amount of raw milk to be transported to it from Pon-
tiac, Ilinois.

Effect of Discriminations in Indiana and )fichigan

44, The primary question for det.ermination is the effect of respon-
dent' s discriminations in tl1ese communities in Indiana and 11:jchigan.
'Vere the circumstances such as to make it reasonably likely th
competition "auld be lessened or inj urec1 by such discriminations '
The statute declares discriminations to be unlawful \vhich may ll-
versely affect competition in a substantial manner and does nor
rcqnire proof that competition has actually been lessened or inj urecl
as a result of the discriminations. Respondent contends that the
evidence does not show injury to competition and that at most
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t.he evidence of loss of sales and loss of profit by certain competitOl'

111 these communities shows only an effect upon competitors,
The record shows that a few of ,' espondent' s competitors lost

volume of business and lost profits during the periods of respondent's
price cuts. It also shows that factors other than respondent's prices
contributed to these losses , but it is concluded that respondent' s prices
contributed in a material way to these losses.

It is not essentia.1 that intent of a discriminator be shown, but., as

the court said in BaZi,wn lee Cream Go. v, Arden Farms 00., 2:31
F. 2d

, "

a predatory intent might tend to render injnry probable.

The most drastic price cut shown here was in 'Valkcrton where
respondent' s price was cut to 9,2 cents and 10 cents per half gallon
of which 7 cents was paid to its distributor- agent, It is apparent
that respondent was wi1ling and able to get business regardless of
its losses,

It is correct that the record only shows effects on certain com-

petitors, but in each of these communities there were only a few
and an effect on even one competitor would be reflected in the
strength of competition genera1ly.

45, The discriminations found above were not of Jong duration

and respondent contends that sporadic discriminations of hort
duration do not have the potential lor ca.using adverse effects on
compctition and points out that in most of the litigated primary

line cases in which adverse effects were found there were prolonged
periods of discrimination. It is true that proJonged discriminations
produce results that can be more readily ascertained , however, it is
not essential that the evidence show actual effects of discriminations
but merely that circumstances be shown from which it can be reason-
ably conclnded that a continuance of the discriminations would hc
likely to lessen competition. Any other construction of the statnte
renders meaningless the phrase "may be" in the effects clause of
the statute. If it can be said that it is unlikely that discriminations
will be repeated then past , oc.casional discriminations maT not be
a threat to competition, bnt when they are resorted to from time to
time to suit the purposes of a seller, their continued use , even inter-
mittently, does constitute a da,nger to competition. Since the function

of the Federal Trade Commission is to prevent futnre uses of dis-
criminations which Inay lessen competition , it seems appropriate tll:1 
discriminations which, by their nature and amount, weaken the com-
petitive strength of local dairies should he prohibited. If the Ja\\'

were otherwise a seneT, such as this respondent, marketing over large
areas could punish local competitors at intervals and gradually
reduce their resources until these competitors disappear from the
loeal markets. Counsel snpporting the complaint contends that the
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diYersi?n of business to the retail stores , occasioned by respondent'
Jaw pnces , from dairies selling and delivering to the homes of con-
sumers should also be considered. Hespondent, however, avers that
since it had no reta.il routes in these localities it did not compete for
this business and the loss of such business by its competitors who
were so engaged cannot be attributed to its lower prices. Respondent
further contends that even if it be true that sales were diyerted from
home delivery by lower prices ill the stores that this is a. condition
caused by it series of price cuts hy mill)" cbiries and cannot be attrib.
uted to respondent. It is correct that this din rsion in these com-

munities eallllot be attributed solely to responclenfs prices, but re-

spondent' s prices '''ere responsible for some material , although un
measura.ble, portion. The effect of respondent's prices upon this
diversion was especiaJ1y evident in ,Yalkerton. Thc demand for milk
is relatively inelastic yet during the week of the low prices in "\Valk-
erton respondent' s volume increased from 2 0(10 half gallons to 11 000
half gallons.

It is believed that. low prices of respondent. in these communities
did have or may hayc the effect of diverting business from those
competitors which were also engaged in ret.til delivery and that such
diversion had or may have substa,ntial effect upon the ability of those
competitors to continue to compet.e with respondent,

46. It is conc1uded that t.he effect of respondent' s discriminations
in price between different wholesale purchasers 10Cllted in different

areas of the States of Indiana and :l\ichigan , as set forth herein , have
been or may be substantiaEy to lessen competition and to injure , des
troy, and pre\'ent competition bet.ween respondent and its competi-
tors.

Ie.etiJ1g Competition Defen
in Indiana and l\Iichigan

"17, R.espondent can Lends that it has e,stablishecl the st.atutory de-
fense of meeting competition in South Bend , Elkhart, and 'Walker-
ton , Indiana, and in Sturgis Iiehigan.

Hesponc1ent has shmnl that there were many price reductions by
competitors in South Bend during the times in quc tion. It has not
8hO\rn that any of these compet.itors offered to sen at these reduced
prices or at any pric.e to any of its customers, On at le.ast one occa-
sion respondent's price to one cust.omer 'ras lower than any price
or any competitor to any customer.

Respondent has shown that some of its competitors reduced prices
to thejr customers in Elkhart, Indiana , at or about the ::ame, times
respondcmt reduced it.s prices to its one c.ustomer in Elkhart, but it
has not shown that nny competjtor olferecl to sell to respondent's cus-
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tomer. On at least one occasion responclenes pnce 'was JmYN' t.han
any price of any competitor.

In Sturgis , 31ichigan, there had been some price reductions by re
tailers prior to l'espondent s entry into the market, but after this en
try therc were occasions "hen )'espondent's price to its customer was
below any of the prices of it.s competit.ors,

In ,Valkerton , Indiana \Thich has a population of 2 500 and Jour
grocery stores, respondent, during the \yceli of J anuary 16- 1058
sold to its cnstomer at cents per hRlf gallon which was far IJclcny
its cost of raw miJk, and required its distributor to rcsen to other

stores in ,Valkel'ton at 10 cents per haH gaUon. H.esponclcnt's co t of

delivery of this milk amounted to 7 cents for eaeh ha,lf gallon which
respondent paid Quality Dairy who "'-as its agent in delivering to rc
sponc1ent' s cllstomer at the 9.2 cent price a.nd who sold for its mnl
account at the 10 cent price, This unusually low price. was caused : at
least in part, by an oifer of respondent' s customer s competitor to sen
haH gal10ns of mill, for 10 cents with each $5 purchase of groceries
by the consumer. This price by respondent enabled its customer to
sen milk at an out of-store pdce of 10 cents to all consumers , which
pric.e was not comparable. to the oner of this customer s competit.or

to sen milk a,s a premium, There. is no showing tlmt respondent'
cornpe.titors offered an;y comparable IJl.ice to any of their customers
or that any competitor offered to sen to respondcnt:s customer at any
price.

48. Because of the foregoing facts it is concluded that respondent
has failed to establish that the price discriminations here.in found in
South Bend , Elkhart, and \Valkel'ton , Indiana , and in Sturgis lich-
igan , were made in good faith to meet an equally Jow price of a C011-

petito!'.
CONCLUSIOXS

The Federal Trade Commission has jurisdict.ion of the subject
nmtter of this proceeding and of the respondent,

The aforesaid acts and practices of the respondent of granting
price discriminations in Indiana and l\Iichigan, as herein found

constituted violations of subsection (a) of Section 2 of the Clayton
Act.

ORDER

It is ordered That respondent , The Borden Company, a corpoffl-
bon, and its officers , representatives , agents , and employees, directly

or through any eorporllte or other deY1ce" in connection ''lith the sale
or distribution of mi1k in commerce , as "commerce" is defined in the
aforesaid Clayton Act , do forthwith cease and desist. from discrimin-
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ating, directly or indirectly, in the price of milk of like grade and
quality, by se11ng milk to any purchaser at a price whieh is lower
than the price charged an)' other purchaser engaged in the same level

,of trade; provided , however, that the foregoing shall not be construed
to preyent respondent from defending any alleged yiolation of this
order by establishing any of the statutory defenses contained in Sec-

tion 2 of the Clayton Act.
OPINION

FEBRUARY 7 , 1964

By DIXOX C01nrnis8loneT:

The compJaint in this matter charges respondent, The Borden
Company, with diseriminating in price in its sale of fluid mil, and
other dairy products, in violation of Section 2 (a) of the Clayton Act
itS mnended. It is a11eged that respondent sells to distributors, retail-
ers a.nd consumers and that its price discriminations between pur-
chasers at the same level of trade in different communities resulted
in injury to competition between respondent and its competitors.

The complaint further charges that respondent's price discrimina-

tions between distributors and reta,ilers, respectively, in the same
community, resulted in injury to competition between the favored

and unfavored purchasers at the same level of trade.
At the close of the case- in-chief in support of the complaint , coun-

sel entered into an agreement' (hereinafter referred to as a specifi-
cati.on of charges) wherein it is recited that as a result of respondent'
informal request, cOllnsel advised the hearing examiner that in order
to avoid unnecessary extensjon of the record , and to serve as a guide
to the further presentation of the case, they would attempt to clarify
(he issues raised by the charges in the compJaint in Jight of the evi-
dence received during the presentation of the case in chief. After a

series of informal conferences , complaint counsel specifled the charges
in the complaint upon which he relies to establish a violation. These
,c.harges , as set forth in the initiaJ decision , are as follows:

.. .. '" 

(a) Respondent violated Section 2(a) of the Clayton Act, as amended
by the Robinson-Patman Act, by sellng homogenized milk in half gallon and
gallon containers to grocery store customers in different communities at dif-
fering prices which had the effect of injuring respondent' s competitors in Olle

or more of those communities, 'l'he communities inyolved in this area-price dis-
crimination charge are Dallas, San Antonio and Corpus Christi, Texas; La
Union, New Mexico; Texarkana, Arlmnsas; Vivian, Louisiana; South Bend,
El1;:hart and Walkerton, Indiana; Sturgis, Michigan; Portsmouth , New Boston
and Ironton, Ohio; and Greenup, King s Addition , South Shore and Russell,

SpeclficattoIl Of The Charges Relied OIl By Counsel Supporting The Complaint,
RX 702.
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Kentucky, Respondent's sales involved in this charge in the above-named com-
munities in Texas , :Kew Mexico, Arkansas, Louisiana, Indiana and :\fichigan
were made during the period January 1, 1857, through September 30, 1959, and
in the above-named communities in Ohio and Kentucky were made during the
period January 1 , 1959, through December 31 , 1960; and (b) during January 1,
1959, through December 31, 1960, respondent violated Section 2(a) of the Clay.

ton Act, as amended by the Robinson-Patman Act, by sellng homogenized
milk in half-gallon containers ,to grocery store customers in Portsmouth and
Xew Boston , Ohio , at differing prices which had the effect of injuring respond-
ent' s grocery store customers in those communities,

The hearing examiner in his initial decision limited his considera
tion of respondent's pricing practices to the communities and periods
-of time specified by counse1. However, with t.he exception of Dallas
Texas, he made no findings of fact as to discriminations in the eom-
n1unities in the States of Texas, New Iexico , Arkansas and Louisi-
ana on the grounds that sales in these areas were not in issue since
there was no contention by complaint counsel that respondent's pric
ing practices in those areas adversely aflccted competition, Although
finding that respondent sold milk at lower prices in Da11as than in

Dther areas, the examiner furt.her round that these lower prices ,,,ere
made in good faith to meet an equally low pric.e of a competitor.
IIaving round that rcspondent had sustained its burden of proal
under Section 2(b),' the examiner eoncluded that the lower Da11as
prices did not violate Section 2(a). Counsel su.pporting the com-
plaint has not appealed from these findings.

As to Portsmouth and Now Boston , Ohio , the examiner found that
respondent had discriminated in price between competing grocery

store eustomers. However, he found that the milk sold by respondent
to stores in these Ohio communities was produced , processed and sold
in Ohio. He concluded that the sales in these communities "ere not
made in interstate commerce and therefore a violation of Section 2 ((1,)

had not been established.
The examiner furt.her found that respondent had engaged in area

price discrimination by selling milk at diflel'ent prices to grocery stDre
customers located in the areas of South Bend , vValkerton and Elk-
hart , Indiana, and in Sturgis Iichigan. fle held that the purchases

involved in these discriminations wore ill commerce and that. the
probable effect of the discriminations "as to substantia11y le;;sen
competition bebvecll respondent ancl its competitors in these areas.

Section 2(b) of the Clayton Act, as amended , provides . in part, "That nothing hcreln
contained shall prevent a seller rebutting the prima facie case thus made b;y show!lJg
that his lower price or the furnishing of services or facllties to any purchaser or pur-
chasers was made in good faith to meet an equally low price of a competitor, or t.he
S€rv1ces or facilties furnished by a competitor.
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He further ruled that respondent had fai1ed to establish the Section
2 (b) defense as to these discriminations and issued his order re-
quiring respondent to cease this pricing practice,

The ease is before us on a cross-appeals. Comp1aint counsel has
limited his appeal to the examiner s dismissal of the charge tll;t
respondent' s differing prices to competing grocery store customers
ill Portsmouth a.nd Ne,,' Boston , Ohio, violated Section 2(a). Re-

spondent has appealed from the examiner s ruling sust.aining the
eharges of area. price discriminations in Indiana and Iichigan.

,Ve turn first to fL consideration of the appeal of counsel suppr)rt-
ing the comphtint from the examiner s holding that the alleged clis-

cl'irninations between respondent s competing grocery store CustOl121'S

in the adjoining communities of J)ol'tsmouth anrl Kew Boston , Ohio
were not made in interstate commerce. At t.he outset : it is to be
noted that cOlnplaint counsel does not take issue "with the examiuer
finding that milk which is sold by respondent to grocery stores
physically located in these comllunities is produced ill Ohio and
is processed in and delivered from respondent's Portsmouth plant.

The facts upon which complaint connsel rest.s his argument a.re as
follmY3. Schacfcr Supermarkets : a elwin store organization , has threE'

stOl'e.s located in Portsmouth and one in Jackson , Ohio , served by
Bordell s Portsmouth plant. In addition , this c.hain has one store in
lillsboro and Olle in Ironton , both commlUlities located in Ohio, There

is testimony that both of these latter stores handle "Borden prod-
ucts. :' HowE'yer , the eyirlence further establishes that one of these h,o
stores, not identified : sens Bordt' n milk and ice cream while the ot.her
handles only Borden ice cream , a. product not coyered in complaint
counsel\ agreed specificat.ion of charge . "\Vith further reference to the
Schaefer stores ill Il'onton and Hillsboro , there is testimony that one of
these St01'CS is servcd by BOl'den s IIuntington , ,Vest Virginia , plant.
Respondent concedes that Schaefer Supermarkets was granted a

discount ra,nging from 10% to 12% from the prices establishe.d and
published by the Borden Portsmouth plant for sales to groeery st.ore

customers from that plant. This discount applied to an six Schaefer
stores a.nd was higher than the discounts gra.nted by respondent to
its other grocery store custmners in Portsmouth and New Boston.

The specification of charges relied upon by compla.int counsel pro-

vides , in part, that "Responde,nt discriminated in price in its sales
to grocery store customers in Portsmouth , Ohio : and K ew Boston
Ohio , by its Portsmouth , Ohio, plant as bct\yeen such grocery store

customers," It is complaint counsers contention that the examiner
erred in restricting his findings to the three Schaefer st ores located
in Portsmouth, He argues that Schaefer Supermarkets, as an 01'-
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ganization embracing all six stores , is a grocery store customer with-
in the - meaning of the specified charge. loreover, it is his contention
that the evidence supports a finding that a sales lLgreement '''as
entered into between the Schae,fer representative in Portsmouth and
the mana.ger or Borden s Portsmouth plant which established the
prices to be paid for milk by all six Schaefer stores, It is his position
that the sales agreement "insofar as it involved the transportation of
respondent s products from IIuntington , ,Vest Virginia , to the Schae-
fer store at Ironton or Jackson , Ohio, were sales to a grocery store

customer in Portsmouth, Ohio , made in the course of interstate
commerce, " 3

Complaint counsers argument fails for several reasons, Although
the Sc.hacfer representative testified unqualifiedly that Sehaefer dealt
dire-ctly with respondent's Portsmouth plant ,vith respect to ':dis-
counts or prices," he denied on cross examination that Schae.fe,l' dealt
,vith respondenes Portsmouth plant with respect to prices paid at
Hillsboro and Ironton. This is the only witness who te-stified as to
prices and discounts applicable to the Schnefer stores. The over-all
effect of his testimony does not support the finding urged by com-
plaint counsel that a sales agreement '11th the Schaefer store seJTec1
by respondent:s ,Yest Virginia plant was negotiated by the Ports-

mouth plant. l\Ioreover, although the record contains Borden s Ports-
month plant miJk price lists for saJes to its grocery store cllstomers
t.he.re is no evidence as to prices charged grocery store clistomel'S by
t.he lIuntingt.on , ,Vest Vh'ginia , plant. Thus , even assuming t.hat. the
Schaefer store in Hillsboro or Ironton obtained Inilk from the
I-:untington plant, a fact ,yhich is not. clearly estab1ishec1 , the net
price paid by that store is unknown,
Under the circumstanc.es, complaint counseFs argument must 

rejected. ,Ve find , however , that t.he exmniner ,vas in error in ruling
that Borden s sales from its Portsmouth , Ohio , plnnt were not. in
interstate commerce within t.he meaning of Section :2 (a),

.\Jt,hough concluding that the vnrying prices charged different
competing l'etni1 store, customers jn the adjoining Portsmouth and
ew Boston , Ohio , communities did not. constitute a "iolation of the

statute for the reason that the, product inYoln d ,,,as not shipped

across state lines , the examiner madp certain findings which are :mHi-
cient to establish probable injury to certain of responc1en(s gro('er
store custornel'S in these comnnmities as a result of SUell price c1 i trer-
cnees. The e.xarniner s findings, howeyer , relate to discounts granted

J Appeal brief of counsel supporting the complaint, p. 5.

32.jOGH- TI1- - ::"G
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to only one of Borden s customers in Portsmouth, Schaefer Super-
markets , and do not reflect the fu11 extent of respondcnt's discrimina-
tory pricing between competing customcrs in this area.

Borden s Portsmouth plant publishes price lists which specify the
prices at which it se11s its products to grocery store customers. These
prices are designated as " wholesa.le" prices and will hereinafter be
refcrred to in that manner. Each time there is a price change, Borden
issues a new price list. The record contains the price lists issued by
the Portsmouth plant for the years 1959 and 1960 , the period covered
by the specification of charges. These price lists disclose that during
the two-year period , the wholesale price of Borden s homogenized
milk in half-gallon quantities ranged from 42 cents to 46 cents.
Four of Borden s largest wholesale customers in Portsmouth arc

chain store organizations, They are Schaefer Supermarkets, the
A & P Tea Company, the Kroger Company and Albers Super Market.
The Portsmouth plant serves three Schaefer stores, two Krogel'
stores, one A & P store and one Albers store , an Jocated in Ports-
lllOuth. 'Vith the exception of Schaefers , each of these stores was
granted a 12% discount from respondent' s list prices on its purchases
of fluid milk for the years 1959 and 1960. Thc three Schaefer stores
received a 10% discount from January 1959 through March 1960.
This discount was increased to 12% from April through Decem-
ber, 1960.

Applying the discount granted to these chain store customers to
Borc1en s published wholesa.1e prices, it can be seen that these stores
purchased Borden milk in haH-ga11on quantities at about five cents
Jess than the whoJe,sa.le price, or at prices ranging from about 37
cents to 41 cents pel' half gal1on.

Six owners of local , independent grocery stores Jocate,cl in Ports-
mouth, testified in support of the complaint. The St.ores of severa, l of
these witnesses are within two or three, blocks of a Schaefer store
and aU six named Schaefer as a competitor. One of these O\\"ners ,dlO
paid Borden s full wholesale prices in this t, year period , specifica.l-
ly named the four favored chain store customers as his competitors.
In our vie,v , this latter testimony accurately reflects the competitive
situation and we conclude that all grocery stores selling in the Ports-
mouth city limits are in competition.

Foul' of t.he six independent O\yners receiyed a 5% discount
amounting to auout two cents pel' ha1f ga.llon, on their purchases of

'A representative of the Schaefer stores testified to that effect (Tr. 1124), A dealer
receiving only a 50/ discollnt from Borden stated that people "don t pay much attention
to distance " and that people coming- into his store tell him what tlJe AliJers stores , which
together wltb Kroger 1s located ubout % mile away, are cJlarglng (Tr. 1175),
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Borden milk. Thus the price they paid for Borden milk in ha1f-ga11on
quantities during this period mnged from 40 cents to 44 cents. The
remaining tvt' owners recei'T ed no discount.

The testimony of these six witnesses establishes that milk carries
about a 10% gross profit margin above Est priee. Therefore, the

gross amount which these owners realized on the sale at retail of a
half ga110n of Borden milk averaged only a little more than four
cents.

Two nonfa vored purchasers testified that their net profit on milk
was about 1%% which amounts to less than one-half cent per half
gallon. In commenting on the importance of a discount, one non-
favored customer stated that without a discount milk was not 

profitable item and that the 5% discount from Borden s wholesale
price whieh he began receiving in September 1959 "puts me jnst
about ant to my overhead leve1.'" Another testified that there isn
any profit in the sale of milk at retail and that in fact he se11s it at
a Joss "if you figure refrigeration , the produce rack , what it costs to
start with, " 6 Another grocery store o\vner who received a 5% dis-
count on his purchase of Borden milk stated , in answer to a question
as to whether there would be any competitive advantage to an addi-
tional 5% discount:

As I told you , we net one and a half percent; and if YOU got .fve percent
discount on everything, that would increase your net automatically five percent
if you sold at tl regular going price. Anel it ,yQuld be reflected in your sel1ng
vrice , which you could put into your net or J' OU could put into advertising or
various other expense items.

In this market characterized by such low profit margins on milk
the retail price at which the favored chain store cllstomers receiving
the 12% disconnt regularly sold milk to the public was two cents less
per half gallon than the retail price of Borden s other grocery store

customers. The competltive advantage thus accruing as " result of
this discriminatory discount is vividly reflected in the testimony of
one of Borden s grocery store customers who receives no discount

hen , in answer to a question as to whether he competes with any of
the chain stores , stated we don t-we couldn , don t try to, " A
store ill the Schaefer chain receiving the 12% discount is locat.ed just
two blocks from this owner. Upon further questioning, this owner
stated that he is in competition in the sense t.hat Sc.haefer is selling
the same merchandise in the same area. ,Ve think jt clear that the
purport of this owner s testimony is that Borden s discriminatory

6 W1l1am A. Wedehrook, Tr. 1153.
e Louis De Lotell , 'l'r. 1160.
7 Glen wood Sparks, Tr. 1100.
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discount effectively prevented him from competing with the fayorec1
customer ill the sale of milk.

The testimony of the non-favored grocery st.ore owners establishes
that although milk is not regarded as a profitable item , it is an item
which they must earry to remain in business, Jforeover, three of t.hese
owners testified to the effect that it was necessary for them to carry
Borden milk since their customers were used to it,

The evidence in this record establishes that for at least two years
the period of time covered by the specification of charges , respondent
had continuously discriminated in price in its sale of milk to ('om
peting grocery store customers ill Portsmouth, The unfavored pur-
cha.sers operated on extrC111ely small profit margins and price differ-
entials of sma1l amounts were important to their business, The dis-
criminatory djscollnts granted by respondent to the favored chain
store cllstOlners exceeded the gross profit margin of competing cns-
tomeI'S who received no c1;scounts. j\foreover, the price differences
resulting from the substantial disparity in discounts granted by
respondent enabled the favored purchasers to undersell their less
favored competitors by an amount whi(',h represented about. 11fdf of
their gross profit margin. Tn at least one instance, this pric.e differ-

ence effectively pre\-elltec1 competition bet.,een a fa'i"ol'ed a, nd an
unfavored purchaser. 'Ye find on these facts that the reasonable
probability of a substantial arlY( rse effect on cornpetition reql1il'ecl
by Section 2(a) has been clearly establishe(l. Of particular signific-
ance with respect to tIlC difference in retail prices resulting from
the discriminat.ory discounts is the holding- of the Supreme COl1rt in
the J.fol'on Salt CHse. In that case respondent sold its table salt to
"holcsaIers and large retailers under a quantity discount sy:;,tem.
The price rlifTcrence as bet',cen carload and less than carload plll'-
chasers was ten cents per CRse. In ans',er to responrlent's arg1llJe.nt
that the evidence ,''us inadequate to support the Commission s nnd-
ings of injury to competition , the Court stated:
Tl1at responclent's qUflutity discounts did l'E',"'ult in price differentials bet,,' een
competing pnrchasers suffcient to influence their resale price of salt was
hown by evidence. This showing- in itself is adequate to support the Connnis.

sion s appropriate findings that the effect of such price discriminations "may
be sUbstantially ,to lessen competition'" * * and to injure, destroy and prevent
competitiol1. Federa Trade COllunission Y. Morton Salt Co. 384 U. S. 37, 47
(1948).

In the view we hold , these price
corporate respondent.: The Borden

diserimillatiollS are those
Company, in the course

E. Edelmann Co. v. Ferlel' nl Ti'de Commission 239 P . 2(1 152 (7th Clr.
Muellcr' Co. 

,. 

Federal Tr ode Commission 323 F. 2d 44 (7th C1r. 1963).
91'1311131'0.1 Trade COllmi sion 

y, 

Mor.ton 8aU Co. 334 U, S. 37 (1948).

of the

of its
1956);
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interst.ate business in the sale of fiuid milk. To require a showing
of product movement across a state line to reach this respondent , as
did the hearing exa,miner, evidences a technical a.pproach to the ju-
nsclictional requirements of Section 2(a) which ignores re"Jities. It
adds a jurisdictional requirement not provided by the statute which
defines "commerce" simply as meaning "tra,de or commerce among
the several states and with foreign nations * * " In our opinion

sales by the Portsmonth plant. as ,\yell as all other plants of The Borden
Company come within the scope of this commerce requirement. of
the statute without regard to the question of whether or not mi1k
processed in one of its local plants vms shipped from one state to
another, 'Ve turn , therefore, to a consideration of respondent' s busi-
ness activities as reflected ill this record, 

As found by the examiner, respondent is a ew Jersey corporation
with its principal offce located in New York City. It purchases raw
lnilk which it processes into fluid milk and other dairy products

'Ihich it sells to distributors , some of whom act as its agents in rnak-
jng deliveries, and to retaiJers and consnmers, Its net sales for all
products amounted to 8931 220 662 in 1957; $915 024 172 in 1958; flld
$941 326 495 in 1959.

The present business organization of respondent comrmny took
place pursuant to a re-solution of its board of directors in 1935.

Thereunder, the president created supervisory units, referred to as
districts, in various States. As of 1957-1958 nine such districts were
in existence the offces of which were strategically located throughout
the country in the following cities: San Francisco , California, Chi-
cago, Illinois , )Jew York City Tampa, Florida, Columbus, Ohio

e.'sark , New Jersey, Troy Ke,y York , 1-lig-h Point , North Carolina
flnd Houston , Texas. Fluid milk processing or distribution points
,\yere located in twenty-nine States and in metropolitan XCII York
City.

olle of the details of the operation of this interstate complex are
stipuJntecl in this record,10 In summary, the cha.irmnn of each district
report.s to fl vice president of the company who is located in the prin-
cipal ofice in m\ York City. This vice president acts as liftlson be-
tln:en the district chairmen and the president of the company, He
connsels '\yith the cllfirmen concerning policy problems and advises
the president concerning the c1eve.1opnlCnts and progress of the nui-

ous districts,
As further rec.tec1 in the stjpulation the basic policy underlying

H'll'clen s operation of its flnic1 milk business is that :' it.s management

10 ex 220.
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must be as decentralized as possible , leaving t.o each Chairman pri-
mary responsibiJjty for the conduct of the business in his District.
This includes matters pertaining to the day by day operations of
the business e, prices, products , production, distribution , employ-
ment, labor costs and the like." In this regard , it is stipulated that
district chairmen delegate broad managerial responsibiJjty to man-
agers in charge of processing and distributing locations , including
primary responsibility for prices , although "District offices have par-
ticipated in negotiations concerning discounts for certain custome.rs,

Each district pays its o\vn operating expenses and is expected to
make a profit and cover its expenses by its sales, Capital budget
coyering needs for new equipment, replacement of equipment and
building improvements , arc prepared by district offces and must
be approved by the home offce. foreover, it is stipulated that "The
manner in which Distriet bank accounts and funds are handled is
decided by the respective District offces. * * * The Districts make
their own collections and make their deposits and disburse their
funds. Each District has adopted and is fo11owing those procedures
considered appropriate to most effectively utiJjze the funds which
are required by them for their Districts operation, Funds in exce,
of the amount necessary for the operation of the Districts are trans-
ferred to the New York Offce of the Company.

Respondent' s position is, in effect, that its Portsmonth plant ,,'
merely one of several wholly local competitors engaged, with some-

what similar odds, in a purely intrastate struggle for market.
In determining the validity of this argument , we first consider the

characteristics of a purely local transaction, Necessarily, they include-

supreme authority and responsibility of the plant ma,nager (in his
name or in the name of the stockholders of that particular phnt)
for decisions relevant to pricing and distribution of the product in

question; the use of a wholly 10ca.1 war chest and advertising account
rather than the use of interst.ate resources for those purposes; the
purveying of products under brand names of local derivat.on rather
than products linked through a nationally known brand name 

a giant interstate organizrI.tion; and, perhaps , an element of risk
connected with the survival of that plant in its competitive arena.

But the operations of Borden s Portsmouth plant do not include,
any of those cha,rac.eristics, On th( contrary, the Portsmouth pbnt
manager , :Mr, Dickson , is accountable to dLstriet and national offcers
of The Borden Company in his pricing decisions. From _Mr. Did.;-
son s tesbmony, we observe his superior , the sales manager of Bor-
den s .vIidwest district-comprising part or ,,11 of eight Sbtes-ne-
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gotiating bebveen Dickson and the fa yored cllstomers 11 canying
with him the fun weight and reputation of The Borden Company
itself. Indeed , the inference is clear that discounts recel\'ccl by t\lO
nationa.l chains, A & P and ICroger were determined on the basis
of over-all interstate business operations of Borden Iidwest dis-
trict, In our view, JIr, Diekson s negotiations .were " autonomons
only to the extent that they coincided with policies arrived at in
Borden s national and district offces , and transmitted through their
district representative,

We see throughout the record an established praetice in Borden
natiOll\vide operations of reassignment from plant to plant and state
to state of plant supervisory pcrsonneL Thus wa,s the intcrstate
homogeneity of Borden s practices and policies reinforced , and the
integral relationship of the various Borden plants to the national
offce maintained. The Portsmouth plant con1d not have escaped this
homogenizing inHuence; one can lutrdly imagine :Mr, Dickson retR,iJl-
ing his appointment very long, had he traveled a different road from
that of the Borden central offce, and the other Borden plant man-
agers.
'Ve find in Borden s Portsmouth operations a wel1-established

practice of selling concurrent1y uncleI' the same label milk a, nd rebted
milk products-many of which , such as cottage cheese and butter
customarily 'vere produced and transported in a va.st intersta.te net-
work-such that the latter supplemented and enhanced the sales of
the fonnerY Such distribution of national1y known brand name milk
products would be especiaJ1y valuable in helping to subsidize large
price conc.essions for milk , as would be necessary in order to undercut
a.nd drive out competition from truly local milk producers.

The Portsmouth plant distributed products nnder nationa11y ad-
vertised brand names , such as "Borden" and "Elsie., 14 for which
advertising expenses were covered in whole or in part by district or

national treasury. Throughout the two-year period of the priee dis
criminations involved in this case , the Portsmouth plant distributed
some of its milk across State lines into Kentucky-where, inciden-

1. :Mr. Dickson s reply concerning negotiations resultIng in the 12% discount granted
A & P IndIcate his minimal role:

Q. You yourself took part in arriving at thIs dlscolmt which was allowert A and P
on Its fluid milk purchases; is that correct?

A. To some extent,
For example, the General j'fanager of the San Antonio plant was previously nsslgned

to Borden plants In Corpus Christi , Oklahoma City, BiJoxi , Waco , and Baton Rouge. Tr.
302. The As lstant General Manager of the Hammonc1. Indlanil, plant was previously

assigned to Borden plant In Dam'ile . II1nols, Ilnd before that in Hammond. Tr. 607.
)3 For example, cottage cheese produced in Chlf'ago and blltter produced In Iowa moved

Into plants IOf'ated In other states within the :!IIdwest district, which also supervised
the Portsmouth plant. Tr, 610,

H Tr. 1016,
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tally, prices remained higher than those paid by the plnnfs favored
customers in Oh10/5 thus adding to the treasury of profits from six
other States which enabled II'. Dickson and his district manager to
grant the especia11y large discounts (on an already Jow-profit item)

in fa,vor of certain large chains and in prejudiee of less powerful
customers,

Finally, t.he Portsmouth plant ",vas in fl position of financial secur-
ity far superior to the resources of the plant itself, capaolc of draw-
ing npon the interstate credits of The Borden CompfllY to sustain
itself over a period of loss sufIcicnt to break strictly local com-
petition.

one of these e1cments of commerce "would have been ayailable
over the sustained period of the Portsmouth p1anfs discounts, t.o a
truly autonomous operation one independent of an interstate net-
work. It was beccmse , not in spite of , the Portsmouth plant's fi1ial
rclationship to the family of Borden estab1ishments that Ir. Dickson
and his district supervisor "\yere able to negotiate on an interstate
basis "\dthA & P and JCroger , and it was because of this relationship
that the plant ,,,as able to unc1envrite the exceptional concessions
advanced to their five favored cnstomers in order to grt.n advantagt'
ill those chains,
But the heneficiary is an interstate business; the treasury used to finance the

wnrfnre is drawn from interstate, as ,veIl as local , sources wbich include not
onl:- respondent but also a group of interlocked companies engaged in the
SilnE' line of business: and the prices on the interstate sales, both by respondent
and hy the otber Mead eompanil's , are l;:ept high while tbe local prices are
lowered, "' " '" The competitive adYfintage would then be with the interstate
combines, not by reason of their skils or effciency but because of their strength
amI flbilty to wage price wars. The profits made ill interstate activities would
underwrite the losses of local price- cutting cA.llpaigns. Moore Y. Mea(l' s Fine
Hreorl Co. 348 1J. S. 115 , 119 (1954).

This is the way price wrtrs are fought no"\vac1ays, This is ho'w a com-
pany. through one of its plant.s , gains lC\ erage ",-ith large and power-
ful chain stores sneh as A & P nncl Kroger, This is how concentration
is built. ,Ye fincl here precisely the sort of commercinl warfare, which
tlle. llpreme Court- condemned in the JJ oore case.

It is precisely this sort of c.ommercial \yarfflre \yhich indet'(l , the
Hobinson- Pfltlnfln Act ",-as (lesiglwcl to pren:nt. \Yhen that Bi11 was
beforc the House: its int.ended prohibition against the yery ort, of
price discriminrtt:ion "\vhi('h this case now brings before U was de-
scribed by its floor llU1lager, Rcpresentati\ e Uttel'back:

herr. hOm2yel', a mf11lufactul'E'r sell:, to C"u;.tomf'l'S both wHhin the State and
heyo1lrl the State, he llay not favor eitllel' to the clisftclvantnge of the other;

JC'CX210- 213.
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he may not use the privilege of interstate commerce to the injury of his local
trade, nor may he favor his local trade to the injury of his interstate trade. The
Federal power to regulate interstate commerce is the pU''Icr both to limit its
employment to the injury of business within the State , and to protect interstate
commerce itself from in,illY by influences within the State. 80 Con fl. Ree. 9417.

Hespondent' s apparent belief that the Portsmouth plant ought
not be considered an integral part of a vast interstate system of dis-
tribution responsible ultimately to one central offc , management
and group of stockholders, simply because one of the products it.

delivers to fi\ e of its many customers \,as not clcli\"ered to them
fie-ross state lines is entirely unreaJjstic, based npon a technic.al inter-
pretfLtioll-or misinterpretation-out of phase with the realities of
modern enterprise,

The court.s h tve indicated that the \yords " in commerce" should not
be so limited by construction as to defeat the purpose of Congress
but should be interpreted in a manner consistent with their practical
mea.ning and effect in the particular situation,16 In our opinion
respondent -would indeed defeat the purpose of Congress ,,-ith its
apparent view that. an establishment of an interstate corporation
which is horizontally integrated someho,,, accmnuJates thereby a
degree of independence further than 01' different from that posse ;f'ecl

by an establishment of an interstate corpora60n which is vertical1y
integrateel, The fact is that neither structure of integration neces-
sarily achieves greater autonomy for its units than the other, The
choice of structure is la.rgely a function of the type of product han-
dled, rather than the degree of independence, desired.

\Vhere the cost of transporting nny materiaJs is it significant ele-
ment of finished prodnct cost, and especial1y where perishability is
a considerable factor , food processors often find horizontal integra-
tion-i. , widely spread , small , full processing plants sC1Ticing rela-
tively confined areas-to be the most economical means of produc-
tion fLnd distribution, Such a system l'eqnires f:ome,yhat greater
responsibility on the part of the unit managers, in view of the ,vider
range of production functions and of local considerations invol\-ed.
But this does not imply any greater detachment of sueh an operating
unit from the parent corporation,

Commerce among the States Is not a tecJJnical legal conception, but a practlcai

one, drawIl from tbe course of business" " " Slcijt and Co. v. United States 196 U.

375 (1905).
As far lHWk as 1824, Cilef Justice MarOihall , In rejecting an argumeJJt thnt commerce

Is J1mited to "buying and seJlng or the Interchange of commodities " statel1: "Commerce
lJndoubter1J I', is trafIc, but it Is sometbing more- It is intercourse, It describes the com-
J1;(' l'.ifll in(('rconrse lwtwf'en l1fl(ions, nll(1 p:lrts of Ilfltil1l1s. in all its lJlnnclH' , and is
r(' tllatec1 by prescribing rules for carryiug on tbat intereourse. Gibbons Ogcln! , 22

S. 1 (1824).

CI. Ferleral Trade Commission v. Cement 111stitute 833 U. S. 683 , 696 (1948).
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\Vhen The Borden Company decided in 10:i5 to process and dis-

tribute milk on a clceentra1izecl basis it did so out of the necessities
imposed by the nature of the product upon managerial flexibility
and effciency and the means of achieving it. To do otherwise in such
a product situation ,vDuld be to foreclose the possibility of a giant

mu1tistate enterprise in the field of miJk processing. Obviously, how-
ever, the company did not intend thereby to delegate 

cssentia.1 attri-
butes of control , finance, policy, and product identification. On the
contrary, since that time each individual plant has striven alongside

the others and alongside the head offce to creat.e in the public mind
an image of one particular group of products , traveling under a na-
tionally promoted brand name; products which , as far as members of
the public are concerned , look the same and taste the same in \Vam-
pum , Pennsylvania, a.nd Eureka, California, as they do in Ports.
mouth, Ohio. Together they have sought and they have succeeded in
achieving an identity between the Borden products , distributed coast
to coast, and each pla.nt of the Borden matrix which produces them,
These are not the products of each individual plant, but the products
of the entire enterprise.

To become preoccupied -with the physical aspects of a. single series
of transactions within such a large and powerful organization as

The Borden Company is to miss the point entirely.l1 Recognition of
the economic characteristics of the large , modern enterprise requires
reorientation of our views concerning the commerce question. The
attributes of the modern corporation are imparted to the products
sold by it, In modern markets a product may become inseparable
from the firm producing it.

As we have already seen, The Borden Company s organizational
structure is similar to that of many hLrge, mult.istate enterprises.
lJecentralization of decision making authority may be an imperative
of successful large-scale business, To do otherwise is to invite man-
agerinJ inftexibiJity and jneffciency. But such decentralization does
not. change the fnndamenta.1 fact that ultimate decision making au.
thority rests with top management , that decisions of particular units
must conform or be consistent 'ith the broad polley objectives of
central management, that a particular unit' s financial , managerial
technologicaL ac1vertising 8nd ot.her merchandising activit.ies and
cilpabi1itit s are expanded or constrained by its affliabon with an
ol'ganizatjol1 composed of a large number of units. Simply put, each
product sold by such a company takes on added market dimensions

n "In short, a nationwide business Is not lleprJ'Ved of Hs interstate cbaracter merely
because H is buJJt upon sales contracts wbicb are local in nature. ere the rule otber-
,vise, few businesses could be said to be engaged in interstate eommerce. United States

,,, 

Southeastern Underwriters Assn. 322 U.S. 533 (1944).
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beciI,use it is an integral part of the whole company. As a result
products sold by the Jarge concern are truly products of the entire
enterprise, not just the product of each local plant which happens to
manufacture and distribute it. These eeonomic characteristics of the
large, modern , mu1tistate corporation make archaic reliance on
purely physical concepts when detern1ining whether a product is in
commerce. A product is in commerce when the forces est,lblishing its
price structure or distributional policy cross state lines, Since it is
impossible to divorce The Bordcn Company and its products, if The
Borden Company is in commerce so must be an of its products.
He,cognizing these facts of modern economic life makes it unrealistic
to rely on a purely physical conception of commerce.

Applying these principJes to the facts before us, we hold that sales
of fJuid milk by the Portsmouth plant to competing grocery store
customers in Portsmouth were sales by The Borden Company in in
terstate commerce within the meaning of Section 2(a) of the Clayton
Act, as amended. Accordingly, the hearing examiner s ruling on this
issue win be set aside. Our order win prohibit respondent from the
future USe of discriminatory pricing practiees in its sa1es to compet-
ing purchasers.

In reaching this decision , we are not unmindful of t.he decision
by the court of appeals in the Willard DaiTY case, 18 I-Iowever, from
a dose scrutiny of the court's opinion in that case : we find no indica,
hon that the court in reaching its decision had before it such infor-
mation as is present in this record , including, among other things
the details of the organizational structure of the corporate respond-

ent and the fact that the discriminatory discounts were not the re.u1t

of independent action by the manager of a Jocal pJant but were
detennined through negotiations with the chairman of an eight state
Tegion who had primary responsibility for pricing.

WUlard Dairy Corp. v. National Dairy Products Corp. 309 F. 2d 943 (6th Clr.
1962), cert. denied, 373 V. S. 934. In tbis case, petitioner with a local plant in Ohio
'Sued for treble damages under Section 2(n), charging that respondent cut the price of
milk in petitioner s firea In sales from Shelby, Ohio, while not cutting prices elsewhere

in Ohio, The District Court's action In sustaining respondent's motion for summary
judgment was affrmed by the Circuit Court on the grounds that re8pondent's sales from
1ts Shelby plant "were purely intrastate transactions , not interstate in character, as is
necessary to Impose l1ab1Uty under the Robinson-Patman Act.

19 Aside from these differences, we do not regard the Supreme Court' s denial of cerU.
orarl in the Willa-rrl Dairy case as having any substantive significance. As stated in a
memorandum of Ur. Justice Frankfurter, joined in by l\r, Justice Harlan , in Elgin
Joliet Eastern Railwav Co. v. Gibson 355 U.S. 897 (1957) :

Although the Court has definitively decided that a denial of a petition for certiorari
carries no legal significance, Brown 

'\. 

Allen 344 U. S. 433 , 489-497, the bar, in br1efs
-and lower courts , in their opinions , continue to note such denials by way of reinforcing
the authority of cited lower court decisions. It bas therefore seemed to me appropriate
from time to time to emphasize through concrete 11ustratlons that a denial of certiorari
does not imply approval at the decision for which review is sought or of its supporting

-opinion.
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'Ve next consider respondEmt s appeal from t.he examiner s rnlin

that it had engaged in area price discriminations as among (1'lOCi'1''-- M 
store customers in fonl' communities in Indiana. and Iichigan , l'esnlt-
ing in injury to competition between respondent and its cornpetitors,
Respondent' s principal arguments are that the price differcntl,113
found by the examiner did not have the required anticompetiti-'
effect and that it reduced its prices in three of these comnlnnitics

(South Bend and Elkhart, Indiana and Sturgis , l\lichigan) in good
faith to meet the equally low prices of its competitors,

",Ve agree with respondent that the evidence is not suffcicnt to sup-
port the examiner s finding that the effect of its Im,er prices ill Sont h

Bend , Elkhart and Sturgis may be substantial1y to les en competition
a.ncl to injure, destroy or prevent competition bet\"een respondent
and its competitors in those areas.
The examiner s finding of a violation is based 011 l'esponc1enf

lo\"er prices in sales to grocery store customers for periods of two,
seven and nine days in Sturgis, fourteeJ1 days in South Bend ancl
twelve. days in Elkhart, an occurring in the year 1958, The evidence
in snpport of the alleged anticompetit.ve effect of these Imvcr prices
consists principally of the profit a.nd 10ss stat.ementfO of t.v, o of l'e-
spondenVs competitors in South Bend t\yo in Sturgis and one COll-

petitor in Elkhart, for the ye,ar in whic.h these lower prices occurred.
These statements show losses in 1958 for the two c.ompetitors in
South Bend and the two in Sturgis and a profit for the compel i lor
in Elkhart.

It is established in this record that price, wars OCClllTed in t.he f=ale

of milk at wholesale throughout 1958 in a1l three of these eomn11-

nities. In Sturgis, these price wars \vere taking place pri.or to
respondent' s entry into the market in June 1958, Hesponc1ent's com-
petitors in these communities , including those whose profit and loss
statements were introduced , had all partieipated ill these price war
raising a.nd lOVi-ering their wholesale prices as the market changed,
The examiner, after fu1ding that factors other than respondent

prices contributed to the Josses of the competitors who testified , con-
cluded that respondent's prices contributed in a material way to t.hese

losses, On this basis , he ruled that a violation had been established.
'Ve ca.nnot agree. The losses of these. compet.itors took place oyer
an extended period of time \vhereas respondent's lower prices \vere
for only fl, few claTs: (luration. V\Te n Tee ,yith the examiner that ci1'-

cumsta;1ces may be shown from " hich it Cfin be reasonably cor:-
clllded that sp rac1ic price discriminations of short duration ,you1c1

be likc1y to lessen competition, I-Imycyer , the circumstan ::es of losses
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of profit by a few competitors for a year in which respondent'
s dis-

criminations lasted only a felv chtys is not suffcient basis to predicate
a fiding of probable substantial injury to competition l'quil'ed by
the statute.

Although we reject the examiner s finding of a violation as a result
of Horden s discrimination in prices as in favor of grocery store cus-

tomers located in South Bend, Sturgis and Elkhart , we are of the
opinion that the proof fully supports his finding of a violation as a
result of respondent's lower prices in the IValkerton area.

The examiner found that respondcnt 
sold milk in half-gallon con-

tainers from its Halllnond , Indiana , plant to the A & P store in
Waikerton during the period January 10 through January 16

, 1958
for 22,2 cents and that its price to this cllstomer was 9.2 cents per
half gallon for the period January 16 through January 23, 1958.
With respect to these sales, he found that the Hammond plant bi11ed
the A & P central offce in Chicago , Illinois , for payment. Since no
negotiations or sales contracts were entered into between the local
\Valkel'ton A & P store and respondent , the examiner concluded that
all sales arrangement.s were made \yith the out-of-

state sales offce of
&: P. Ie found t.herefore , that sales and purchases bet-ween respond-

ent and the ,Valkerton it & P store were in interstate commerce,
nesponclent raises no objection to this finding in its appea1. 

The facts with reference to respondenes price discriminations in
\Valkerton are as follo,ys. Quality Da.iry, located in 'Valkerton , was
owned by Samuel Frame and his son, They did no processing but
purchased fluid milk iron1 Borden s Hanunond plant and from
Reliable Dairy of South Bend , Indiana. The milk purchased from
Reliable Dairy "'as packaged under the " Quality" lahcl. Quality
Dairy resold both Borden and "Quality" brand miJk at whoJcsaJe
to grocery storeb and at n tail to home delivery cllstOlners at prices
which it established, In additioll, Quality Dairy acted as respond-
enfs agent in delivering milk to the A &: P store in \Valkerton , for
Ivhich service it Ivas paid by respondent,
On January 9, 1958 , Nick's Super JIarket, a large locally o1nwcl

and independent grocery store ill \Valkel'ton , reduced its price on
Dean " ancl "Qualiti' brands of milk from 29 cents to 2, ;) cents pel'
2J With further reference to tl1e jurisdictional IBsue , the examiner also correctly founrl

that responfIent's Hammond j);Il!lt recel1'es daily about 400/ of its raw milk from the
Pure Milk Assu. in Chicago, Ilinois , and tbat, (luring January It)::S, It also obtained
a substantial amount of ra,,' milk from Pontiac, Illnois. Tills milk Is processed dally
and then delivered to customers. Although the examiner reached no conclusion wIth
respect to these findIngs , we hold that these facts alone are suffcient to establJsh that
sales by tJJe Hi111J10JHl pJaIJt ,'-Cl'e in cOUJJUn'ce .within the menDing of the Robinson.
Patman Act. FQrelllo8t Dairies. Inc. Docket ?-o. 7475 , 18G3 !G2 F. C. 1344J.
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half gallon , this price to be effectivc until January 15. At this same
time, Quality Dairy was se11ing its "Quality" brand to Nick's at 37

cents per half ga11on. Thus , Nick's was receiving no price support
from Quality Dairy in redncing the price of "Quality" brand milk
to the public. Samuel Frame testified that it was his duty to notify
Borden s Hammond plant when there was a change in the out-of-
store price of milk in 'Valkerton. He notified the Hammond plant
of Nick's price reduction to 25 cents and on January 10, 1958 , Bor-
den reduced its price to the A & P store in vValkerton from 32.
cents to 22.2 eents per half ga11on.

On January 16 , 1958 , Nick's advertised half gallons of milk at 10
cents with each S5 purchase of groceries. Frame again notified the
Hammond plant. This time, he was visited by three representatiycs

from the plant. Frame testified that he was told by these representa-
tives that "they (BordenJ had to keep the A & P competitive" and
that the Hammond plant would scll to the A & P store at a price
which would permit A & P to se11 at 10 cents per half ga11on. More-
over, these Borden representatives told Frame that he would have
to rese11 half ga110ns of Borden milk at a price of 10 cents to his
own grocery store customers. The Frames objected to these prices on
the grounds that "we had retail routes and we had other wholesale
routes outside of town a few miles that '"QuId have been affected by

thaL 'Vo dic1n like to tear up our retail routes because \18 knew if
',"0 lost customers that we would never get them back." 21 The Borden

representatiyes met this objection by tel1ng Frame that if Quality
JJairy would not resell Borden milk to its grocery store customers
at the 10 cent price , Borden itself would sell to Quality s customers
at that price. Frame then agreed to and did se11 Borden milk to all
of his grocery store customers exc.ept Nick' s at a price of 10 cents
per half gallon. Frame testificd that Xick's had previously pur-
chased Borden milk from him. but had discontinued because "of the
way that A & P was manipulating the price,
On January 16, 1958 , when Nick's first offered half ga110ns of

(.\uality" brand mi11r to the public at 10 cents and Quality Dairy
began selling Borden half gal10ns to its grocery store customer ,1t

that price, respondent reduecd its 22.2 ecnts per half-ga11on price to
the IV alkerton A & P store to 9.2 cents. This 9.2 cent price lasted for

seven days and was concededly below respondent's cost. During this
seven day period , respondent paid Quality Dairy, as its agent , 7 cents
pel' half gallon for delivering Borden milk to the A & P store.

:n Tr. 981.
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Throughout the period from January 9 , 1958 , to January 23 , 1958
Harden s Hammond plant which was sel1ing half gal10ns of milk to
the vValkerton A & P store at prices of 22.2 cents and 9.2 eents , was
selling half gal10ns to independent grocery store customers in South
Hend, Indiana, at 33.5 cents. " At no time in this period did Quality
Dairy reduce its one half-ga11on price of 37 cents on "Quality" brand
milk to its grocery store customers ill 'Valkerton , including Nick
t:upermarket , which was thus unaided in its special sales offers,

These facts clearly establish that respondent discriminated in price
in its sales of milk to the A & P store in vValkerton. The issue , how-
ever, as presented by respondent, is whether the hearing examiner
erred in his conclusion that this discrimination had the required

adverse effect on competition between respondent and its competitors,
Frame testified that ill the \"eeks previous to J anual'Y 16, 1958

(.!uality Dairy had been averaging 2 000 half gal10ns per week of its
(-2 1ityJ1 brand and Borden s milk. During the week of the 10 cent

price, (.,uality Dairy s sales increased to 11 000 half ganons, All of
these sales were of Borden s milk, Frame testifying that he sold none
of his H .uaJity" brand during that time, The week prior to its 22.
cent price to the vValkerton A & P store, respondent sold that cus-
tomer 392 half gal10ns of Borden milk. This increased to 1 691 lmlf
gallons during the period of the 22.2 cent price and to 2 19G half
gallons during the week of the belo,y cost price of 9.2 cents.

As noted , for the week of respondenfs belmv cost price , Quality
J)airy lost its entire wholesale business in the sale of "Quality" milk.
At the time of the hearing, in August 1960 , Quality Dairy had no
wholesale business, In response to a question as to whether there was
any connection between the fact that he no longer sold to grocery
store customers and the price ,ntr in anuary 1058 , Frame stated

Well, people became so price cODscious and stores thought that they had to
have specials all of the time and they put pressure on the wholesalers to keep
the price down. 'Ve could not compete with the prevalent wholesale prices
there in town and roake any money.

In addition to losing his wholesale business, Frame stated that
during the week of Borden s 9. 2 ee,nt price , Qmdity Dairy lost auout
one-third of its cloor- to- door customers. He stated that some of these
home dc1iyer)r customers became "price conscious " started buying at
stores and "never came bade.

cx 181 (in ca,1ncra).
",' Tr. 986. Respondent contends that purchasers become price conscious onl ' ;JS fI

result of general competitive conditions over a long period of time, This Is directly con,
tran' tn thp tr tillHln1' of F!"UllE' who rpJntprl this jJ1'ier' ('(IJJSCi0\1S11l' S to tilE' .I i1l1 \1:1 1"
p1'ie , :\lol'eo\ el' tIle ( l'idence jo; lIot s\iffcient to deteJ'mille CU!!1Jetiri\"!' (",1111itiOIIS ill tlll'
sale of wllk ill 'Wlilkerton prior to January 1958.
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In support of its contention that its pricing practices in IVaJkerton

did not have the anticompetitive effect reqtdred by the statute, re-
spondent argues that there is no evidence to suggest a, permanent
increase in responc1ent:s market share or a decrease in the market

shares of its competitors whom it names as Quality Dairy, Glen Cook
who '''fiS a distributor for Dean :Milk Company, and ew Paris
Creamery, Inc. This latter concern 'IYRS owned by an individual
who also owned a. number of dairy stores under the name of Burger
Dairy tores , one of which opened in ,Valkerton in OYembeT 1957,
The only cllstomer of :New Paris Creame,ry in \ValkertOll was the
Burger Dairy t:tore.

As previously set forth herein , the e\'idence cJearly establishes a

total loss in Quality Dairy s Iyholesale market share in the sale of
milk ill ,Valkerton as a result of respondenes below cost price sup.
ported by its requirement that Quality Dairy rescl1 Borden milk in
half-gallon quantities for 10 cents, Also , as win be discussed in more
detail, it appeltrs thltt the Dean Milk Company's distributor lost
practically his entire wholesale business during this period, Hespond-
ent s cOlltention, hOW6\'61', that a marl;:et sharc loss must be penna-
nent to establish a.nbcompetitive effects contempJated by the statute
is rejected, As we pointed out tl1 fllS1Yer to a similar argument by
the respondent ill FOTsie?' 211f9' Co" Inc, 24 such a test "would neces-
sarily look only to results that h tve already come to prtSS , a.nd thus
could lle1'er be satisiiecl until the damage had already been done,
That evidence of snch permanent injury to competition is not re-
quired to establish a violation of Section 2 (a) "as made clear by the
t-upreme Court in its holding in the OO"i' 'l Products case 25 that:

It is to be observed that 2(a) does not require a finding that the discrim.
illiLtiOIJS ill price ba\"e in fad, lw(1 an acI\"crse effect on cOllpetltiOIJ. Tbe stflll1te
is designed to reach such discriminations ill their incipiency," before the harll
to competition is effected. Jt is enough that they "may" bave tbe prescribed
effect.

A continuation of the price discrimination here present., in\colving
sales below cost most assuredly \yould effect a permanent decrease
in the lnal'ket shares of respondent's competitors.

Hesponclent next argues that losses of sa,les or profits by pruticnlar
c.ompet.tors do not establish the prohibiteel injury to cOlnpctition. In

support thereof it cites the coures statement in Atlas B.uilding PJ'od-

1Wts Co, that "Antitrust legislation is concerned pri1lltl'ily IVith the
health of the competitive process, not with the individual competi-

tor who must sink or 5\\:im in competitin?, enterprise. " 2G

Porster Mfg. Co., Inc. Doeket . 7207 , January 3, 1963 (62 r. C. 852, 8881.
Con Products Refining CO. Y. Federal Trade Commission 324 U.S. 72G , 7G6 (1945).

26Atlas Bllilding Products CO. Y. Diamond Block alld Gravel Co., 269 F. 2d 950 (10th
Cir. 1959).
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The facts establjsh that, in addition to Kew Pa1'is Creamery which
sold only to the Burger Dairy Store, respondent had two principal
competitors in the sale of fluid milk to grocery stores in \Valkerton
luunely, Quality Dairy and Dean :MiJk Co. (through its distributor
Cook). Particularly appropriate to this market, t.herefore, is t.he
examiner s conclusioll that where there are a, few compctitors, an
effect on onc would be reflected in the strength of competition gen-
erally, Such a market condition falls squa.reJy within the further
language of the Gonrt in the Atla.s case \vhen it commented "For
surely there is no nlore efi'ecti, e mcans of lessening cOlnpetition or
creating monopolies than the debilitation of a competitor.

We have previously noted that Quality Dairy sold none of its
(-Juality :' brand milk during the week of rcspondent' s 9.2 cent price.

With respect to this week, Frame testified that Deltn Iilk Company
did not change its price and did not sell any mille Although raising
no objection to this testimony at the time it was given , respondent
contends that this was hearsay testimony, with nothing t.o indicate
any factual basis for the state.ments, IIowever ill a market of this
size

, '

with four grocery stores and a dairy store, we believe that it can
reasonably be inferred that any dairy \yould have knowledge of iv:;
competitors : activities. JHoreover , Quality Dairy s sales to grocery
stores increased from about 2:000 half gallons to 11 000 half gallons
of Borden s Ini1k exclusiveJy in this one 'I\'ee1l. In a tmnl with rt popn-
lation of about 2 500 there is 1itt1e doubt that the only other com-
petitor serving these stores , if not completely shut oJI , certainly suf-
fered a tremendous decrease in sales, In our yiew , Frame s testimony
supports a finding of a substantial c1iyersion of sales of Dean 1\lilk
Company as a result of respondenfs discriminatory priec.

Hespondent also contends that sporadic and telnporary price rec1lH
tions cannot cause the type of injury to competition which Section

2 (a) seeks to prevent. The short ans er to this is that the eHect of

respondent:s price discrimination in y alkerton ,,-eut beyond the
requirements of the Act and resulted in actnal injury to competition.
lJlla!ity lJairy, one of only three competitors (including ew Paris
Creamery) had not recovered any of its wholesale business two years
after responc1ent:s discriminatory prices, :.\Ioreoycl' , FranH s fea,rs,
voiced to respondenfs representatives; that Qua1ity Dairy \voulc1losc

Z7 "In proceedings before the (Xational Labor RelationsJ EOfLrd , such hearsay testi.
mony, where it is tile kind ' on 'lbich reasouable men are accustomed to rely in serious
affairs.' is admissible and may be the basis of valic1 fin(1ngs nnu yalil! oruel'S mar1e by
the Bourd; for 'it is only convincing, not lawyers ' evidence which Is required ' evidence

snch as a reasonable mind migllt accept, though other like minds might not do so.'''
National L( bor Relations Board v. Remington Ra1ul, Inc. 130 F. 2d 9HJ , 930 (2d Clr.
1842).

(IGlI-

j"()-
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home delivery customers as a result of respondent's lmycr price were
realized, One-third of these customers were lost permanently,

Even disregarding this actual injury, we finel respondenfs argu-
ment to be without merit. Respondent's price of 9.2 cents pel' half
gallon was below its cost of raw milk and was specifically intended
to keep the A & P competitive, " This price was determined as a

result of an offer by a local grocery store, below its cost , of milk at
10 eents a half gal10n tied in with the purchase of groceries. )10re-
over, IVC think the evidence supports n conclusion that respondent
price ,vas determined with complete disregard for the prices of it:
competitors. Thus , as we have previously noted , upon being ach' ised
by Frame of Nick's 10 cent price, three representatives of BOl'den
Hammond plant cal1ed on Frame. Frame objected to selling Borden
milk at the 10 cent price because of the possible eiIect on his l)Usine

until these representatives stated that they ,yonld handle it at this
price themselves. At that time, Frame s price of its "Q.lUlht.y " brHlll

milk to Nick' s and to his ot.her wholesale custome.rs was 37 cents per
half gallon. It is inconceivable that Frame, in objecting to Borc1en

proposal , did not inform Borden s representatives of his price , that
he ,vould maintain this price, and that Kick"s "as receiving no sup-
port from him in its special one ,ycek offer.

Although the evidence does not support a finding that respondent
lm,erecl its price with the intention of putting its competitors out of
business , the conclusion is inescapable that respondenfs price reduc-
tion 'vas made with full kn(ndec1ge that its competitors would llot

and , in fact, could not meet that pl'ic.e and remain in busin(' s, Cou-

pled with this knowledge is the fact that responclcnfs discriminatory
price cannot be regarded as an isohtted insta,nce, Frame "vas advised

by the Borden representatives that it was their intention to keep the
A &, P in 1Valkerton cOlllpetitive with other grocery stores, Ob\'i-

011s1y to accomplish this purpose , it was Fra.me s duty to report any

change in the out-of-store price of milk in 1Valkerton to Borden
l-lammond plant. In both instances of record in "hich Frame rc-
ported such changes )rick' s Supermarket's reductions to 23 cents
and 10 cents per half gallon , respondent promptly reduced its ,,'hole-

sale price to A & P to 22,2 cents a"nd 9.2 cents , respecti\'ely, In our
vie , these facts evidence a continuing policy on the part of respond-
ent to cut its prices in 1Valkerton at wy time Borden mill, was under-
sold by a competitor of a customer. 1Ve funy agrce 'lith the exami-
ner s conclusion that " ,,,hen they (price discriminations:! are resorted
to from time to time to suit the purposes of a se11er, their cont1nued

use, even intermittently, does constitute a danger to competition.
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Moreover, we think the following Janguage of the Supreme Court in
;'"n Oil" with respect to competitive effect applies with equal force

t.o the 'I struggle" between competing sellers here involved:
To allow a supplier to intervene and grant discriminatory price concessions

designed to enable its customer to meet the lower price of a retail competitor

who is unaided by his supplier would discourage rather than promote competi-

tion. So long as the price cutter does not receive a price "break" from his o\vn
supplier, his lawful reductions in price are presumably a function of his own
superior merit and effciency, To permit a competitor s supplier to bring his
often superior economic power to bear narrowly and discriminatorily to deprive
the otherwise resourceful retailer of the very fruits of his effciency and con-

vert the normal competitive struggle between retailers into an unequal contest
bet\Teen ODe retailer and the combination of another retailer and his supplier
is hardly an element of reasonable and fair competition.

In contrast to the operations of Q,ua.lity Dairy, which were limited
to the local vValkerton area respondent's Hammond plant sen-iced
parts of three States. Its low ,Valkcrton prices "-ere backed not onJy
by proceeds from sah::s in other areas by the I-Iammond plant but
also by District funds and the corporate treasury. ",Vith this economic
power, it is obvious that respondent could maintain its Jow prices
for" period of time far beyond that of its local competitors. The
effect of this power "\n1.S recognized by the court in Atlas B1tilding
P1' oducts 00. , 8UpJ1U in its comment that ; And , "\YC know that market
power is iT ready means toward competitive injul' " See also Jlool'e
v. Jlead' s F'in€ Bread Co. , SUP)'

The court in Anhe'1 8eJ' B1ISch, 1110.
29 cited by respondent in snp-

port of its argument that temporary price reductions cannot have
the requircd adverse competitive effeci , held tha.t the a.pplication of
the incipiency doctrine 30 required a projection to a.scertain the future
effect of that company s price reductions. Tn substance, the conrt

found that Anheuser-Busch was ';using its competitive power fairly
in the market place and respecting the rights of others" and thus
concluded that no :fol'eca,st of future adverse effects on competition
"\vas valid. The facts ill this case establish that Borden , through its
belmv cost price, was using its competitive pmyer llnfairly and doing'

so in lltte.r disregard of the rights of others. The fore,cast is olJ\ ious.
,Ye arc in full accord "\"ith the hearing ex unincr s statement that

incc the fundion of the Federal Trade Commission is 10 pre\ ent
future uses of discriminations which may lessen competition , it seems
appropriate that discriminations which , by their nature and amount

:if'C(leral Trade COII'Idssiol! SI/n Oil Co. 371 U.S. 000 (1903),
"Anhellscr-B1Isch, Inc. Y. Federal Trade Cammission 289 P. 2\1 835

3a Corn Proal/cts Refining CO. Y. Fedual 'Trade Commission, S!lIJra,
(7tll Clr. l!HJ1),
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".,akcn the competitive strength of local dairies should be pro-
hibited"

Respondent also objects to the scope. of the order entered oy the
examiner , contending ill particular that the order should be limited
to the operations of the offending plant. ,Ye considered this same

811:uation in the FOTe'/08t case 31 wherc the violation found resulted

from the pricing practices of Foremost in AJbuquerqu8 j K ew :.Iexico.
In extending our order in that case to cover all geographic markets
'\ye point.ed out that the record revealed nothing peculiar or unique
about Forcmosfs operations or competitive conditions ill Albuquer-
que which would justify limiting the order to that area. This record
is 1ikewise clevoid of such evidence as to respondent's operations. In
fact , the, I-Iaml10nd plant is but one or a number or p1ants in respond-
ent s multi-stat.e Central Division. This Division is but a supervisory
unit of The Borden Company. To limit the order to the operation
of t.he oii'encling planL under these conditions I'Du!d he completely
unrealistic,

As \"\e stated in Trtlnsogl'am Company, Inc, 32 in commenting on

the purpose of an order to cease and desist: " It does mean that our
aLjective in clrftfting orders must be to resLrftin unlavd'ul acts and
practices ' whose connnission in the future , unless enjoined , may fairly
be anticipated from the (rC'spondenfsJ conduct in the past.' " From
this recorcl , it appears that The Borden Company grants price con-
cessions \yhClleVer it. has lleemec1 it expedient to do so "luring a. price
disturbance. On the evidence before us, it appears probable that
respondent l,\"ould react in any geographical area in the same man-
ner as it did in \Ylllkerton jf informed or a. price cut. by a competitor
of its customers,

In our view , the entry of an order pre\'enting injury io competi-
tion as bebyeen respondent and its competit.ors in all geographical
markets served by respondcnt is required to fully protect the public
intel'est. o\Vever , \Vc believe that cerUtin modifications are required
in the hearing e:xaminer s order to 11101'0 dearly t1clincat.c the. pl'ac-

3J.Forcmost DQide , Inc. Docket Ko. 7475 , :.Iay 23 , lUfi: (02 F. C. 13HJ.
327'ransogram Compunll, Inc. Doel;et ::0. 797S, September ID , 1!J02 (61 F.

'!,

C. 6291,

3.1 The order prollibiting injnry to eompetition as jJetwcen respondent's enstomers will
also extend to an of respondent s geographic markets. Foremost Dairies, Inc., supra.

In thi\; connection , It is to be noted that respondent's price discriminations in favor of
cbain store customers ,vere not confined to tile Portsmouth area. As an esample, the
price at which respondent was selling In South Bend at the time of Its low prlees in
Walker ton was Its price to independent wholesale customers (CX 181-A). Although there
if; no evidence of competitive injury as a result thereof, the rlocnmcntary e,idencc ctab-
lisbes the esistence of a lower price to a ch:lin store customer, A & P, in Soutb Bend

at the same time (CX 149-B).
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tices proscribed. Thus , our order on this issue '\\"il1 rnodify the exami-
ner s order so as to relate only to price concessions to purchasers for
resale in different trading areas. There is no evidence whatsoever
with respect to respondent's pricing practices in its sale of fluid milk
on home delivery routes. This method of distribution differs substan-
tially from sales to purchasers for resale and , in our view , inclusion
thereof in an order to cease and desist is not warnl1tecl on this
record,
In framing the orc1er "e are mYQre of the possibility that in a

particular area , respondent s cOlnpetitors may be selling fluid milk
of a grade and quality simila.r to that of respondcnt s at prices which
arc 101\e1' than respondent is charging its customers in other a,rens,
In order for respondent to be competitive , it must be allowed to seJ1

at prices comparable to that of its competitors in the lower price

area.. H.ecognizing this, our order wi11 ('ontain a specific prodsion
under which it will be macle clear that respondent win not be. pro-
hibiteel from selling fluid milk to its grocery store customers in any
area at. a price which is not Jess t.han the regularly established prices
of its compet.itors to their grocery store customers in that aren.

As to periods of "price disturbances ' where competitors yary from
their regular prices, there is implicit in onr order the Section 2(b)
defense, This of course , \"ill permit respondent to reduce its price
to a particular customer hen done in good faith to meet the equaJly
1m, price of n competitor s oirer to respondent's customer.

Un the basis of the foregoing, the appeal of counsel supporting
the corn plaint is granted ancl respondent' s appeal is grant.ed in part
and denied in part, An appropriat.e order wi11 be entered.

COlnmissioner Anderson COllculTed in the resnJt; Commissioner
Elman dissente(l and has filed n dissenting opinion; Commissioner
1\lacIntyre did not participate; and Commissioner Heiny diel not
participate for the reason that he did not heal' oral argument.

DISSEl-TTING OPIXIOX

FElm"C,\RY .. , 1

) (j 

By EL?fAN c.01n7ni88'1 OneT (lissenting:

The Corn mission bases its finding- of llllLnyf111neSS on only two of
the charges made in the comp1ainL The first involves a1Jegec1 sec-
ondary-line injury resulting from discriminatory sales from responc1-
ent s Portsmout.h, Ohio, plant; the second involves a.lleged primary-
line injury resulting from discriminatory sa1es in the town of ,Ya1k-
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crton , Indiana. The other charges in the eomp1aint are dismissed.
Since I disagree that the Portsmouth and 'Valkel'ton charges lun-
sustained, and agree that the complaint must be dismissed on the
remaining grounds, I am constrained to dissent from entry of 
eea,se and desist order against respondent.

1Vith respect to the Portsmouth chnrge, there is an insnperab1c

jurisdidional objection to entry of an order against respondent.

ection 2(a) of the Clayton Act, as amended , states the jurisdic-
tional requirement respecting "comme.rce" in three scpRrat.c \n1Ys
and each of these variants of the commerce requirement must be

satisfied. First , respondent must be "engaged in commerce ; second
the llula,vful discrimination must occur "in the course of sueh C011-

merce ; third

, "

either or any of the purchases involved in such dis-

criminations" must be "in conm1erce , See , e. Oentral I ce OTeaTJ

eo. Y. Golden Rod Ice OTea", 00. 287 F. 2cl 26:5 (7th Cir. jfJ61).
(The second of these three requirements lppeflrs t.o add nothing to
the first and third, and I sha11 not discuss it further. ) Respondent

, without doubt

, "

engaged in commerce" within the meaning of thE'

statute, As the Commission s opinion explain , respondent is a \'n:;t
spnt,v1ing, multi-state concern. It is not a series of discrete loeal

concerns under c.ommon ownership, but an integrated , interstate cor-
poration; and it makes interstate sales, 1-10\\'8\,er , unless the thinl
commerce requirement of Section 2(a) is to be given no effeet what-
ever , the Commission s burden of establishing jurisdiction (:annot be
discharged merely by a showing that respondent is an intel'statf:
coneern or that it makes interstate saIes not involved in the chal-
lenged discrimination.

It ,,-auld similarly nullify the third requirement to hold that eyery
SRIe made by a jirm engaged in commerce is, for that reason alone
a sale in eommerce, The language and scheme of Section 2 (a) make
plain that not an transactions by interstate businesses are subject to
the statute, and what legislative history t.here is on t.he question snp-
ports this view,

This does not. mean that an interstate business Inay with impunity
destroy its local rivals in piecmnea.1 fashion through the " local" oper-
ations of its bra,nches or divisions. That is the point made. by the

1 See H. R. Rep. No. 2951 , 74th Cong. , 2d Sess. 6 (19B6) ; S. Rep. No. 1502, 74th Cong.

2d Se s. 4 (1936); H. R. Rep. No. 2287 , 74th Cong. , 2d Sess. 8 (1936).
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Commission in its opinion. However, while the point is a sound one
it is out of place in this case.

The authorities principally relied on by the Commission in its dis-
cussion of the commerce problem 2 are concerned with a classic in-
st,ance of territorial price discrimination: that of the powerful seneI'
,,,ho cuts prices in one locality while maintaining higher prices else-

,,'

here , in order to coerce or destroy his rivals in the particular local-
ity. In such fL case, the essence of the unlawful conduct is the inter-
state seller s subsidizing his destructively low prices in one 10ca1ity

,,,itll profit.s obtained from the higher prices he is ablf' t.o maintain
elsewhere. Since his price cutting is sustainecl fecr'- by his inter-
state business, it is proper to regard an of his inte-rsta.te sales as
purchases involn cl in such lliscrimination , See Austin , Price Dis-

erimination 17 (2d eeL 1839) . hus , if the Portsmouth charge illyolncJ
injury at the sc11er s level , I would be inclined to agree with the COll-
mission that 1Villanl DaJi'Y Corp. Y. National Daii'Y Products Corp.
309 F, 2d 943 (6th Cir. 1962), was distinguishable 3 since the court in

lVilla.)Z did not direct its attention to whether the defelldallfs intra-
state sales were being supported by its interstate business.

The Portsmouth charge involves , however , not injury to the sel-
ler s rivals through territorial discriminations, but injury to custo-

mers of t.he seHer. In such a case, there is not the same nexus bet ween
sales rnade by a particular local division of the seHer and the totality
of his interstate business , and so no justification for interpreting the
any purchases " language to embrace such interstate business. Vil1ile

the focus in a primary- line case is on the aggrandizing tactics of the
seller, in a secondary- line case it is on powerful buyers ' demands for
cllsc.riminatory price concessions; the seJler s liabi1ity is based on his
yielding t.o snch demands. In a secondary-line ca.se , then , it is in large
measure immaterial to t.he basic purposes of the statute whether the
seller is or is not a multi-state concern. The competitive injury is the
same w'hether the seller s activities are predominantly local or pre-
dominantly int.erstate in character. There is accordingly no basis for
interpreting "any purchases , in such n case, as including interstate
s:tles not directly involved in the discrimination.

In short , the special character of a primary- line case ,varrants an
expansive reading of the "any pnrchasps ': commerce requirement of

Moore v. 3fea(l' fj Fine Bread, Co. 348 u.S. 115; SO Cong c. 9417 (1936) (remnrks

of Congressman Utterback).
j :-Pf' )1. 5G:' of tlJe Commission s opinion; f'ef' Illso opjJ)jun of ::I!' Justice Blnck , di Sf'nt-

lug from denial of certiorari in Wilard, 373 V.S, 934-36.
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Section 2(a), so as to confer jurisdiction in circumstances ,,-here a
seller uses his interstate business to support and make possible the
infiiction of injury on local ri\ als, In a secondary-line ease , ho,Yen
I find no justification for such a reading,

The results required by the foregoing analysis are not inconsistent
1\'ith the policies behind the Robinson- Patman Act. On the one hand
interstate businesses were to be restrained from driving out their
small 10ca.1 competitors by means of discriminatory pricing: this
objective will rarely be tJn\artec1 by the commerce requirements of
Section 2(a), since, as I have tried to sho\\' , the "any purchases
language may properly be read broadly in such a cnse. On the othel'
hand , local sellers were to be exempt from Section 2 (a) altogether
Iyhich , as H, practical matter, means exempt. from liabilit.y for sec-
ondary- line discriminations, sinee 11 local seller "auld rarely be pm\"-
erful enough to infiict serious primary-line injury. Such "pal'tinF'
insuJntion of the intra,state seHer should tend to protect and fostcr
smal1 local businesses that must fight for their share of the market
against established and dominant national concerns. 8/(11811 ;no H 18-

cuits , Inc. C. Docket 7708 (decided Sept. 25 , 1D61), p. D (dis-
senting opinion) 1:5D F. C. 674 088J, rey cl on other grounds, 306

. 2d 48 (7th Cir. 1062). Congress may \yell ha,' c fe1t that deC'cntra1-
izecl interstate ('on('ern3 , organized in units "hich sell I\ holly locally
a11(1 not interstflt.e , should similarly be exempt: henc(" the ;:any pur-
chases ' language of 2(a), \I-hich , as appJied to secondary-line situa-
tions, exempts a multi- state concern such as the prc ent respondent.

To be sure, determination of whether a partieuhr sale of a mnlti-
state enterprise should be deemed local or interstfl.te may 1ny01Y8 closel

questions of judgment, In the present case, 110\Te\" el' , the lliserimina-
tory sales from respondent's Portsmo11th , Ohio, plant seem clearly

local in nature and without significant interstate incidents, The sa1es
I,erc negotiated in Ohio , and the product in \"01 \"ecl-milk-was pro-
dllccd processed and de1in'red in Ohio for resale. in Ohio. To be

sure, the manager of respondenCs Portsmouth plant "as flding pnr-
suant to company policy in negotiating these sales, and respol1(lenfs
regiona.l manager lHaT have phyecl a, part in these negotiations, But
to conclude that such remote and tenuous interstate incidents sutHee

to establish jurisdiction under Section 2(a) ,,-oulcl be tantalHonnt to
holding that ftl1 of the snJes of a concern engaged in commerce an'
therefore , in commerce-an indefensible result,

"Compare, e.

g., 

Stanr/uTd Oil CO. T. 340 U. . 231 , 237-- 38: Quality B(1I.-crs ot

America T. 114 F. 2d 39ii (1st Cir. 1040) ; FOI' e1nost Dairies, Inc. C. DoC"I;(

7475 (rlecided May 23 , 1963), PJl. 2-3, fn. 2 (62 :B' C. 1344 , 1360J.
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To smn up my VIews on the jurisdictional issue, the Commission
demonstrates in its opinion that respondent is a la.rge , mu1ti state
concern engaged in, and maJ.;ing sales that are in, interstate com-

merce, and such a showing might we11 be suffcient to confer juris-
diction of primary- line allegations. The allegations at issue , hO"\I ever
in\' olve the secondary line , and , consequently, the Commission s fai1-

ure to demonstrate that other t.han predominmltly local sales were
directly involved in the unlawful discrimination is decisive,

I turn now to the quest.ion of whether t.he Commission has estab-
lished that respondent's price discrimiilation in the ,Yalkerton , In
diana , area. caused competitive injury 1; ithin the meaning of Section
2(a). In my opinion, there is a fai1ure of proof on this issue.

:Keither C, Jlodon Salt Co. );3-t r s, 37 , nor any other (le-
cision permits the Commission to dispense with proof of competlti\"8
injury, The contributions of ll oJ'ton Salt as I reacl the Supreme
Conrfs opinion in that case, is that proof of competitive injury for

ection :2 (a) purposes depends not on the size of the cha11enged
price discrimination (Le. price differentia1), but on its character, In
JI01'/011 a relatively small c1iscriminfltion \yas granted on a systematic

and continuing basis to the detriment of small buyers. It "' lS phtin
that if the size alone of the discrimination \yas to be decisive, Sec-

t.ion 2(a) would be unworkable , sLnce competition at the buyer s leyel

could be destroyed by the cumu1ation of cont.inuous , small discrimi-
nations on the part of t,he seners, Safeguarding competition at that,
level , the Court recognized , meant protecting the long-run health of
competition from the debilitating effects of prolonged price discrim-
Ination.

If the size of the discrimina.tion is not decisive , neither is the fact
that sales are diverted as a result of it. The concern of Section 2(a)
is not to freeze the competit.i\' sta.tus: Q/W and require complet.e pric-
ing rigidity, but to preserve the capacity to compete, Price discrimi-

tions are therefore unla,wfl1l on1y jf they impair that capacity,
Neither the size of the discrimination nor its imll1ediate impact upon
the sales of the afiected firms will orclinari1y provide a snflciellt
n11S\yer to the questions of whether their capacity to compete \yigol'-

on81y and eiIective1y has been injured as the result of the discrimi-
natron.

The principJe applies with equal force in primary-line as in scc-
onc1al' line situations: it is the character of the challenged cliscriln-
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illation that should control. In determining such character in a. pri-
mary-line context, a number of factors-going far beyond questions
of the doUar amount or percentage size of the discrimination , or it::
immediate impact on sales-are relevant.

If the proper focus of t.he competitive-injury requirement of Sec-

tion 2(a) is as I have described it, then the evidence bearing on the
'VaJkerton incident is clearly insuH-icient to support a finding of
unla,vfulness. For a period of one ,vcek , respondent, in response to
a radical cut ill the price of competing milk , to below-cost levels , by
the largest grocery store in \Yalkerton, sold its milk to ,Yalkcl'ton

retailers at a substantially reduced-indeed, belmv-cast-price. At
the end of the week , prices returned to norma1. It is diflcult to see
how such a temporary price cut , given in response to the '"loss leadel'
conduct of a retailer selling a. rival brand , seriously threatens the
kmcl of long-nm injury to the capacity to eompete that Section 2(a)
is designed to prevent. There is no suggestion that respondent "",
attempting to destroy or intimidate its ri\' als or, indeed , was tloing
a.nything rnore than reacting to the fluctuations of the market , and
thus engaging in just such competitive conduct that federal anti-
trust policy seeks to foster, Standing alone, respondent's week of
bel mY-cost selling surely docs not. indicate, it course of conduct cal-
culated to injure rivals and harm competition generaJIy,

This becoDles clear if we consider the impact of such belmy-cost

selling on respondent' s competitors. The only evidence of any injnry
5 " Seycral Indicht appcar 1Il the cases to rli. pel thc cxi."tence of adverse competitive

effects attributed to the seller s prices:

(a) Decline In the seller s own perccntage share of the market, notwithstanding his
price dIfferentials.

(b) .:Iinor over-all market position of the seller.
(c) Growth of the seller s competitors , in terms of their market shares. their absolute

sales volume or simply by their sales to full capacity.
(d) Prevalence of comparable prIce variations on the part of competitors.

(e) Inroads by sellers on each other s customers and/or customer switches among
sellers.

(f) Ease of entry by competing sellers into the pertinent market.
(g) Keenness of competition among the sellers, or over-all dynamism In the market.
(h) Competition by seller against strongly entrenched reg10nal competitors.

(i) Aim by seller to improve his deteriorating market position, or temporary price

experimentation to this end.
CoIlversely, key indicia to confirm the e::dstence of probable competitive impairment

are:
(a) ).fonopoly or overpowering position of tbe seHer In wider markets.
(b) Aggressive objectives toward smaller lInd weaker rivals.
(c) Deep, sustained undercutting of rivals' prices, or elimination of an established

price spread between a 'premium ' and a lesser product.

(d) Persistent sales below the seller s 'eost.'
(e) Aetual or impending demise of a seller s sole rival in a particular market."

Rowe, PrIce DiscrImination 1:nder the Robinson-Patman Act 160-62 (1962).
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to a competitor involves a single one of respondent s rivals Quality
Dairy, owned by the Frames,6 Quality was not a milk producer like
respondent, but a wholesale distributor, and it distributed respond-
ent:s milk as \vell as the milk of one of respondent's competitors
Hcliable Dairy. During the "Week of respondent's price cutting, Qual-
ity sold only respondent's milk; it sold none of Reliable s milk. I

find it diffcult to see how a distributor is injured by a diversion of
sales from one to anot.her of the products it carries, If Quality sold
no milk purchased from Reliable during the week in question , it sold
much morc milk overal1 than in a nonnal week's selling, and its
profits for the week were apparently greater than normal. Respond-
ent;s price-cutting activity stimulated sa,1cs of l'espondcnfs milk , and
thereby benefited Quality Dairy because Quality was a distribntor
of respondent's milk.

As to the ultimate fate of Quality Dairy subsequent to the 'yeek
of respondent's below-cost selling, we know very little that is perti-
nent to the question of competitive injliry. IVe do not know whether
(.\nality went back to selling milk produced by Reliable. IVe do kno\\
thnt (.Juality eventually sold its wholesnJc business to respondent:
but the reason that Quality s owner gave for the alleged decline of
his whole,sale business-that his customers became "price conscious

does not by itself, suggest that QuaJity s capacity to compete was
ilnpaired by respondent's conduct. There is some indication , perhaps
that respondent dealt unfairly or oppressively with Quality in Qual-
ity s caplLCity as a Borden distributor. But Section 2(a) is not de-
signed for the protection of distributors from their suppliers : but of
sellers (or buyers) from their competitors.

There is, in short, a dearth of evidence that respondenfs price-
cutting conduct afIectec1 the vigor, health or "dubiEty of any competi-
tal'. \Vhat the record should , but does not, conhtin is evidence re-

specting the consequences of responclenCs price cutting on R.eliable
and other competing dairies. The Commission is obliged to rely en-
t.rely on evidence concerning Quality Dairy, which was not a dairy
but a distributor, and was in the peculiar position of being a dis-
tributor for respondent as well as for respondent's competitors. As I
lw"ve suggested , the evidence bearing on Quality s wholesaling activi-
ties falls short of demonstrating competitive injury.
R There was also some testimony that anotber competitor of respondent, Dean :\1111,

Company, sold no mil, during the week in question , but tb1s testlmon;y was far too neb-
ulous cmd sketchy to snpport any Inference as to tile nature and extent of the injurr,
if f!11Y. cam:rc1 to Iknj) s b!1 jn., ,; h ' l'P,;p'JItlents jJrice (;llttilJ (see p. 56f!) of the
Cornili lon s opinion).
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FINAL ORDER

This matte.r haTing been heard by the C011luission upon eross-
appeals from the hearing examineT s initial decision and upon briefs
and oral argument; and

The Commission having determined : for the reasons appearing in
the accompanying opinion , that the appeal of counsel snpporting the
comphlint should be granted, that respondent's appeal should 1",
granted in part and denied in pflrt, and that certain of the hearing
examiner s findings as to the facts, conclusions and order shou1cl be

modified to conform to the views expressed ill said opinion:
it is oJ'deJ'ed That the hearing examiner s initial deeision be modi-

fied by striking the findings and conclusions beginning \"ith para-
graph 34 on page 5 13 and ending on pnge fj-:9 and substitllt.illg therc-
JOT the findings and conclusions cml)Qc1ied ill the accompunying opin-
ion beginning 011 page 35-h ydth the ,,'orels '( BordE'Jl Ports1I0l1th
p1ant. .-mc1 ending on page 572 ,yit.h j-he Tlol'cls " shonlcl be pl'ohi1)jted.

It ,ts fu)'zhet' ordered Thnt the initial decision be modified by
striking the on1e1' to ceas(' ilJlcl desist beginning 011 page :J"J-D and snb-

stitntino. thcrefor the IOnO\Tjn
It -is ordered hat respondent , The Borden COlnpany, n Co1-'-

poration , and its oiticers repl'ese, ntati.Yes agent.s and employee::
directly or through any corpornte dev1ce do forthwith cease and

desist from discriminating, directly or indirectly, ill t.he price
of finid milk of like gmde and quaJity:
1, By selling such milk t.o n.ny purchaser n.t a net price lmn

than the net price charged any other purchase.r \"ho competes
in the resale of such milk "\"\ith the purchaser paying the ImTer
price,
2. By selling such milk to any purchaser in any trading area

\"hpre re,spondent is in competition ,Tith another sener , at a price
\"hich is lower than the price charged nny pllrchnser at the same
level of trade in another trading arer, P/'L'hlfd ~ hOH' (,I' Ci' That
this shall not prohibit respondent from selling fluid milk in any
tradinz area at a price \"hieh is not Jess tha.n the. regnlrrly est.ab-
lished L price of any competitor in that. area for fluid milk of
comparable grade and quality.

It fu,dhM' oTde1'ed That t.he hCflring examiner s initia, l decision
as mOllified, be , and it hereby is, n.c1opted as the decision of the

Commission.
it is iU1'thel' o1'le1'ed That respondent , The Borden Company, a

corpora tion, shall , within sixty (60) days after service upon it of
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this order, file with the Commission a report in writing setting forth
in detail the, manner and form in which it has complied vdth the
order to cease and desist set forth herein.

Commissioner Anderson concurring in the result, Commissioner
Elman dissenting, Commissioner :McTntyre not participating, and
Commissioncr Rcilly not participating for the reason that he djd not
hear oral argument.

IK THE )HATTER OF

ROBERT A. JOHNSTOC\ COMPANY

CONSEKT oRDIm , ETC" IN REGARD TO THE ALLEGED VIOLATION 01" SEe. 2(a)
OF THE CLAYTON ACT

Docket 77'39. Complaint , Jan, 1D60-Declsion, :Feb. , 1964

COllsent order requiring ::Iil\\flukee mflnufflc:uJ'crs of biscuit products to cease
discriminating in price in violation of Sec. 2(a) of the Clayton .Act by
use of a discount schedule based on the classification of its retailer custo-
mers into three categories: (1) independents operating one retail outlet
(2) chains, and (3) voluntary groups of independent stores banded to-
gether for buying and advertising, and permitting the purchases of all
stores of a group to be combined for the purpose of computing the per-
centage bracket of the schedule to be granted; and by granting to chain

stores taking delivery at their own warehouses a discount of 16 percent
below the prices they charged other retailer purchasers receiving no
discounts.

COl\IPLAINT

rhe Federal Trade Commission, having reason to believe that
Hobert A, Johnston Company, a corporation , has violated and is nOl"-
violating the provisions of subsection (a) of Section 2 of the Clayton
Act as amcnded by the Robinson-Patman Act (U. , Titlc liS

Sec. 13), here?y issues its complaint stating its charges with respect
thereto as fol1o,,-

l:JAnc\GR \.PH 1. Robert A. ,Johnston Company, hereinafter some-
times referred to as respondent, is n corporation organized , existing
and doing business under and by virtue of the laws of the State of

\\'

iscollsin with its headquarters and principal place of Im )ine
located at 4023 National Avenne , ::Ijlwau1;:cc , 1 , '\Visconsin,

AT:, 2. R,esponc1cnt is 110\V , and for many years lnst past has been
a manufacturer, seller ancl distributor of food products inc.llcling
biscuit products. Rcspondent' s biscuit proclucts\vhich consist for the
most part of cookies fmd crackers are manufactured at its plant in
Jlilwaukee, ,Visconsin.


