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this order, file with the Commission a report in writing setting forth
in detail the, manner and form in which it has complied vdth the
order to cease and desist set forth herein.

Commissioner Anderson concurring in the result, Commissioner
Elman dissenting, Commissioner :McTntyre not participating, and
Commissioncr Rcilly not participating for the reason that he djd not
hear oral argument.

IK THE )HATTER OF

ROBERT A. JOHNSTOC\ COMPANY

CONSEKT oRDIm , ETC" IN REGARD TO THE ALLEGED VIOLATION 01" SEe. 2(a)
OF THE CLAYTON ACT

Docket 77'39. Complaint , Jan, 1D60-Declsion, :Feb. , 1964

COllsent order requiring ::Iil\\flukee mflnufflc:uJ'crs of biscuit products to cease
discriminating in price in violation of Sec. 2(a) of the Clayton .Act by
use of a discount schedule based on the classification of its retailer custo-
mers into three categories: (1) independents operating one retail outlet
(2) chains, and (3) voluntary groups of independent stores banded to-
gether for buying and advertising, and permitting the purchases of all
stores of a group to be combined for the purpose of computing the per-
centage bracket of the schedule to be granted; and by granting to chain

stores taking delivery at their own warehouses a discount of 16 percent
below the prices they charged other retailer purchasers receiving no
discounts.

COl\IPLAINT

rhe Federal Trade Commission, having reason to believe that
Hobert A, Johnston Company, a corporation , has violated and is nOl"-
violating the provisions of subsection (a) of Section 2 of the Clayton
Act as amcnded by the Robinson-Patman Act (U. , Titlc liS

Sec. 13), here?y issues its complaint stating its charges with respect
thereto as fol1o,,-

l:JAnc\GR \.PH 1. Robert A. ,Johnston Company, hereinafter some-
times referred to as respondent, is n corporation organized , existing
and doing business under and by virtue of the laws of the State of

\\'

iscollsin with its headquarters and principal place of Im )ine
located at 4023 National Avenne , ::Ijlwau1;:cc , 1 , '\Visconsin,

AT:, 2. R,esponc1cnt is 110\V , and for many years lnst past has been
a manufacturer, seller ancl distributor of food products inc.llcling
biscuit products. Rcspondent' s biscuit proclucts\vhich consist for the
most part of cookies fmd crackers are manufactured at its plant in
Jlilwaukee, ,Visconsin.
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\JL 3. Respondent sells ilnd clistribntes its biscllit products of
Ilke grade and quality to a large number of purchasers located
throughout many States of the United States, for usc con81111ptio11

and resale therein.
In the course and conduct of its said business, respondent is nm"\

and for many years last past has been , shipping its biscuit products
Jl'Oll the state in which they are manufactured to pnrchaSt"l's located
ill other state , in ,1 constant. Cl1l'l'ent of commerce , as '; COnllnel'Ce

dehned in the aforesaid Clayton Act.
PAR. 4. Respondent sel1s the vast bulk of its biscuit products to

ret.aiL food dealers who , in turn , resell these products to the conSlnn-
ing public. Respondent classifies it.s retail food dealer purchasers into
three categories. These categories are independents, chains and YOhll-
tary groups,

In the independent dealer category aTe those purchasers who mn1

and operate one retail ouUet. The ehain category consists of tl103C

purchascrs who own and operate more tha,n one retail outlet. Volun-
tary groups are organizations comprised of a number of independ-
ently owned stores who band together for purposes of buying mer-
chandise and a.dvertising.

,Yith regard to said chain and voluntary group purchasers\ re-

spondent in many instances makes deliveries in its own trucks directly
to cneh separate store or outlet belonging to the chain or voluntary
group, In othcr instances, respondent delivers its biscuit products to
warehouses owned and operated by its chain category purchflsers.

PAIL 5, In the coursc and conduct of its said business in commerce,

respondent is now discriminating, and for several years last past has
discriminated , in pricc in the sale of its biscuit products \ in selling such
products of like grade and quality to different and competing
purchasers,

Illustrative of such sales at discriminatory prices are the following
practices of said respondent:

(1) In those instances wherein respondent delivers its biscuit prod-
ucts directly to the stores or outlets of its retail food dealer purchasers
respondent is now using, and for several years last pa.st has usecl , the

follo,Ying di (,011lt schedu1e in pricing its bi ellit products of like grade
Hnd quality to such purchasers based on the quarterly volume of pur-

chases of each suc.h purchaser:QIU1rtcrly purchases Percent oj diSC-Ollnt

Less than 860____

--------- ------- ----- ----- ----

SGO t 0 lO.:L9D--

------ ------ ---- - - ------

---- 2
$105 lo $224.99--

------- ------- -------- -- --- -----

$225 to S299,9(L___

----- -,------------- --------- ------

------ 4
$300 and ovcr ----

------ ----- --- --------- ------

---- 5
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Respondent makes the aboye stated discount schedule available to each
category of its retail food dealer purchasers. IIowever, in the case of
its chain and voluntary group category purchasers respondent permits
the purchases of a11 stores or retail outlets comprising such chain or
\coluntary group to be combined for the purpose of computing- the per-
centage bracket of the above stated schedule that such purchasers are
to be granted, As a result ea.ch of these chain and voluntary group pur-
chasers is consistently granted the maximum clisconnt of the above
stated schedule even though in many instances the purchases of in-
dividua.1 stores or retail outlets belonging to snch chain or Yolllntar)'
group standing alone ,,' ould not be suffciently large to qualify for that
percentage bracket.

(2) In those instances wherein respondent delivers its biscuit prod-
ucts or causes its biscuit products to be delivered to warehouses belong-
ing to retail food dealers within its chain category, respondent does
not employ the discount schedule set out above but is now granting,
and at least for one year last past has granted , such purchasers n dis-
count of approximawly 16 percent below the prices paid by its retail
food dealer purchasers receiving no discounts on their purchases of
respondent' s biscuit products.

PAR. 6, Competition in the resale at reta.il of respondent s biscuit
products now exists, and for several yeaTs last past has existed , be-
t,veen retajl food dealer purchasers of respondent's biscuit products
receiving no quarterly discounts from respondent and other reta.il
food dealer purchasers receiving such discount.s,

Competition in the resale at retail of respondenVs biscuit products
nmv exists , and for several years last past has existed , between retail
food dealer purchasers of respondent s biscuit products recciving

quarterly discounts from respondent compnted under the higher
brackets of respondents above stated discount schedule and retail
food de L1er purcha,sers receiving quarterly discounts computed under
t.he 10"I"e1' brackets of respondenVs same discount seheclule.

Competition in the resale at retail of respondent' s biscuit products
now exists , and for at least one year last pflst has existed , between
c.win category purchasers of respondent s biscuit products receiving
warehousc delivery of respondent' s biscuit products and other retail
food dealer purchrtsers of respondent's biscuit products receiving
delivery of rcspondent' s biscuit products at such purchasers ' stores.

PAR. 7, The cilect of the said discrimination in price by respond-
ent in the sale of it.s biscuit products has been or may be substantially
to lessen , injure, destroy or prevent competition:

(a) Bctween retail food dealer purchasers of respondent's prod.

ucts \\ho receive discounts computed under the above stated schedule
and competing retail food dealer purchasers who receive no discount;



584 FEDERAL TRADE COMMISSIO DECISIOKS

lnitial DecisiOll 64 F.

(b) Hctween retail food dealer purchasers of respondent's prod-

ucts who receive discounts computed uncleI' the higher brackets of
respondent's above stated discount schedule and cOlnpeting retail
food dealer purchasers who receive discounts computed under t.he
lower brackets of respondent's same discount schedule;

(c) Bet,veen chain category purchasers recciying cleliyery of re-
spondenfs biscuit products at such purchasers : \Htrehouscs and com-
peting retail food dealer purchasers l'e, ceiying de1ivcry or responcl-
ent's biscuit products at such purcha, scrs ' stores.
PAR. 8. The discrim:ina.tions in price herein ftlleged are in viola-

tion of subsection (a) of Section 2 of the aforesaid Clayton Act.

lliT. Ernest D. Oakland supporting the complaint.

lliT. Edwin P. Wiley, and lliT. David E. Beckwith
WIS., for respondent.

of "Milwaukee

INlTl.L DECISIOX BY 'VALTER l(, BESXETT, HEARIXG EX"UfIXER

The Federal Trade Commission issued its complaint against the
above llamed respondent on January 12 , 1960 , charging price dis-
crimination ill violation of subsection (a) of Section 2, of the Clayton
Act as amended by the Robinson-Patman Act (D.S.C. Title J3
Sec. J3).
Un August 24, 1961 , the rmrLies filed "ith the Secretary of the

Commission a notice advising him t.hat they -wished to aniil theTn-
selves of the privilege of disposing of this proceeding by a consent

ordeT.
An agreement dated September 15, 1961, duly executed by the

respondent, its counsel , and counsel supporting the complaint \YfiS , on

Uctober 2, 1961 , referred to the undersigned because of proceedings
in the matter the.retofore had before him. Said agreement pl'OI- ides

for the entry without further notice of a consent order and \niS dulv

apPl'oyed by the Director of the Bureau of Restraint of Trade an
bv the Chief of the Robinson- atman Act Division.

The hea,ring examiner finds t1Uit said agreement includes all of the
provisions required by Section 3.25 (b) of the Rules of the Commission

that is:
A, An admission by the respondent of jurisdictional facts:
B. Provisions that:
1) The complaint may be 118e(1 in construing the terms of the

order;
2) The order sha1J have the seme force aud effeet as if entered af-

ter a, fnl1 hearing;
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3) The agreement shall not become a pa.rt of the offcial record of
the proceeding unless and until it becomes a part of the decision of

the COl11Jnission;

4) The entire record on which any cease and desist order Ilay be
based shall consist solely of the cOllplaint and the agreement;

:5) The order may be altered, Inodified , or set aside in the manner
proyided by statute for other orders;

C. 'Waivers of:
1) The requirement that the decision must contain a statement of

findings of fact and conclusions of law;

2) Further procedural steps before the Hearing EXluniner and the
Commission;

3) Any right to challenge or contest the validity of the orrler en-
tered in accordance with the agreement.

D. In addition the agreement contains the follo-wing provisiQn: A
statement thfLt the signing of said agreement is for settlement pur-
poses only and does not constitute an admission by respondent t.hat
it has violated the law a,s alleged in t.he comp1a.int.

Having considered said agreement , including the proposed order
and being of the opinion that it provides an appropriate basis for

settlement and disposition of this proceeding; the, IIearing Examiner
hereby accepts the agreement but orders that it shall not become a
part of thc offcial record unless and until it becomes a part of the
decision of the Commission,

The following jurisdictional findings are made and t.he following
order issued:

I. Respondent Robert A. Johnston Company is a corporation ex-
isting and doing business under and by virtue of the laws of the
State of "\Visconsin , wit.h its headquarters and principal place of bus-
iness located at 4023 ational A yenue, AIihyaukee 1 , "\Yisconsin,

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

It is ordered That respondeut , Robert A. Johmlon Company, a
corporation, its offcers, employees, agents an(l represelltative , di-

rectly or through any corporate or other device, in connection wit.h

the offering for sale , sale , or distribution of biscuit products in com-
merce , as "commerce" is defined in the Clayton Act, as amended , do
forth"\ith cease and desist from:

Djscriminating (1ircdly or inc1irectly in the price of snell prod-
ucts of like grade alHl quality, by selling to anT purchaser nt net
224-0G9-- 70-
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prices higher than the net prices charged any other purchaser
who in fact competes with snch llnfavorecl purchaser in the re-
sale and distribution of such products, "Net price" as used in
this order sha11 mean the ultimate net cost to the purchaser.

D:gCISIO~ OF THE nIISSION AND ORDER

PLlANCE

TO FILE REPORT OF COM-

The Commission , on December 7 , 1961 , having stayed the effective
datA3 of the initial decision filed by the hearing examiner in this pro-
ceeding on October 19 , 1961 , whieh decision was based upon an agree-
ment containing a consent order to ceaSe and desist executed by re-
spondent and counsel supporting the complaint pursuant to the Com-
mission s Rules of Practice published May 6, 1955 , as amended , and
the Commission now having determined that the aforesaid decision
should become the decision of the Commission:

It is ordered That the initial decision of thc hearing examiner
filed October 19 , 1961 , be, and it hereby is , adopted as the decision of
the Commission.

it is f"'Tth r ordend That respondent, Robcrt A. ,Johnston Com-
pany, shall , within sixty (60) days after service upon it of this order
file with the Commission it report, in writing, setting forth in detail
the manner and form ill which it has complied with the order to
cease and desist.

Commissioner I lman concurring in the result and Commissioner
Reilly not participating.

Ix THE J\L\TTER OF

U,,ITED BISCUIT CmIPAXY OF AMERICA

OBDEH. l1PIXJOX : ETC., IX REGc\HD TO THE ALLEGED YIOL-\TJON OF SEe.
2(a) ,\XD 2(c1) OF 'fIrE CrAYTOX c\CT

Docket '1'811. CO/lpICtii)!, Mar. 10, 1DGO-1Jcclsioll. Fe/). I. 196_

Order requiring- n mnnuffwtnrpl' of biscuit proclncts with beadqunrtprs in ::\1('1-

e Park. Ill. to c:ea e \-iolating Sec. :2 (n) of the Clayton Ad by selling its
pJ'nducts to some pUl'cbaf'ers nt highcr net prices, alTin'li at through the use
of yol11lle discount sC'heclules. than it chargecl others r:ompeting in tl1e resale
of tbe prollucts with tllOS(' ",0 fayol'ecl: and

Simultn1JE'ons consent order refjuiring said manufacturer to Cl'ase Yiolnting Sec.
:! (r1) of tl1e Clayton Act b T making payments to cl'rtnin cu"tomers for adYE'r.
jif'ing uncl promotional activities in connection \Yitb the handling of its
proclnc.ts unless such payments were offerecl on proportionally efjunl terms
to a11 other cu"tollE'rs competing in t1w distribution 01' resale of t11e prodncts.
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C03-IPLAINT

The Federal Trade Commission , having reason to be1jeve that
United Biscuit Company of America , a corporation , has violated and
is now violating the provisions of subsection (a) and subsection (d)
of Section 2 of the Clayton Act, as amended (V. , TitJe 15, Sec.

13), hereby issues its complaint, stating its charges with respect
thereto as follows:

COUNT I

Charging a violation of subsection (a) or Section 2 or the afore-
lid Clayton Act, as amended, the Federal Trade Commission

alleges:
PARAGRAPH 1. United Biscuit Company or Americ , hereinafter

olletimes referred to as responc1ent is a corporat.ion organized

existing and doing business nncler ancl by virtue of the la,,'s or the
State or Delaware, with its offces and principal place of uusiness

located nt 25th and 'Vest j\ orth A venue :felrose Park, Illinois,

PAR, 2. Respondent is , and ror the last several years has been
engaged ill the manufacture, sale and distribution of cookies and

crackers (hereinarter referred to as biscuit products), It sells its
biscuit produds under its own brancl name through its various divi-
sions, one of which is the Sawyer Biscuit Company, located in Iel-
rose Park, Illinois. nespondent does not employ jobbers or distribu-
tors but seIls and distributcs its products through its Q\Yll sales
force. H,esponclent delivers its biscuit products directly to the stores

of its retail grocery customers in its own trucks,
Hespondent classifies its retail grocery customers into four cate-

gories, These categories are corporate chain concerns , supermarket
c.oncerns, voluntary chain concerns, and independent grocery con-
cerns. The corporate chain category includes those retail grocery
e.oncerns wherein there is central buying and control, The yoluntary
chH-in category includes those individually O\vnecl retail grocery con-

eerns ,yhich utilize central buying racilities without control of the
individual stores, The supermarket category includes those i11clivic1

nally O\ynccl retail grocery concerns which operate more than Ol1e

rctai 1 grocery store. The independent grocery category includes those
individually owned retail grocery concerns which usualJy operate
only one retail grocery store,

Hesponclent' s Bet sales ror 1958 werc in excess of $135 000 000, ,

substantial part of that business consist.ed of sales of biscuit products.
Hespondent manufactures, sens and distributes jts biscuit products

to retail grocery concerns and restaurants located throughout most
of the United States, including Indiana and ,Yisconsin,
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PAR, 3. In the course and conduct of its business, as aforesaid : re-
spondent is, and for the last several years has been , distributing and
selling its biscuit products to buyers located in the seveml States of
the United States, and has transported or caused such products
\"11en sold, to be, transport.ed from its place of bU.'illCSS , Dr ',arc-
houses , to buyers located in various other states. There is , and has
bee,n at an times mentioned herein, a continuous eourse of trade in
cOlTnnerce, as " commerce" is defined in the aforesaid Clayton Act , as
amended, in said biscuit products across state boundaries between re-
spondent and buycrs of said products, Said biscuit products are, and
were, sold for use, consumption, or resaJe within the United States.

PAR. 4. In the course and conduct of its business, as aforesaid
respondent has , since July 1 , 1958 , and continuing to the present, dis-
criminated in price between different purehasersof its biscuit procl-
ncts of like grade and quality by selling said products to some of it
customers at lower prices than to other of its custonwrs, The afore-

said discriminations in price have been effectuated throngh the use
of respondent's cumulative volume discount systems based on the
dollar yoll1me of the customer s monthly purchases,

'lore particularly, during the period t July 1 , 1958 , to .June 30 , 1959
the follo\\'ing cumulatil c volume discount schedule wa,s utilized:

Di, Cullnt
!dontilly ptlrcl1asc, (percent)
o to S24. ----_n_

--- ---

- No discount

$25 to S39.89__

____----

------- 2
$40 to SG9.99-

------------------- ----

---- 3
$70 to $89.89-

-- ---------------------- --- -- 

$100 to $) 24,

--- --------------------- --- --- - -- -- 

8125 Ilnd over

----------------- ---- --- -- 

The cuml1Jati'i e volume discount schedule u61izecl from .hlly 1 , 1959
to the present is as follows:

DiSCO!!?ltJfol!tlil!J purchascs (perCCllt)
o to $24,99-

----- --- - - ---

--- 0
$15 to $-J:4.fJ9- - -

------- - - - ---- - ---

----- 1 
$45 t.o S5g.99-

----- ---- -,- ---- --_.

---- 2
GO to $74.99-

--- ----------- --- ----- -------------

----- 2V2
$75 to SO.00-

- - ------- ---- ----

----------- 3

90 to $109.99__

-------- - - --- --- -- 

110 to 8128.9fJ_

--- ----- ---- --- ----- ----------- 

8130 to S148.UO---

---------- - - -- -- ------- -- - --- - 

150 ond oYcr__

___ --- ----- ------ --------- ---

------- 6

These discounts or rebates are usnally distributed by respondent to
those customers qwt1ifying' therefor on a. qna.ltel'Jy basis. J-JmYE'Yel'
some 01 respondent's major eustome.rs receive discount payments on
a monthly basis,
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In determining the amount of discount 01' rebate the customer is to
receive , respondent allolYs corporat.e chain COllcerns and supermarket
concerns to combine the purchases of their yftrious outlets. As a result
of this practice many of the individual stores of the chains and super-
markets reedve larger discounts for their monthly purchases than
they would otherwise receive if they "ere not allo,yed to aggre,gate

their purehases with their other outlets.
In many instances respondent' s independent grocery or voluntary

c.hain customers, whose individual purc11ases from respondent are
greater than the purchases of the individual outlet of the chain or
snpermarket with w'hom they competc \ get no discount !it all , or at
best less than six percent, depending on their volume of purchases,
These inde,pendent 01' voluntary chain customers purchase the same
grade and quality products from respondent as do the chain and super-
market customers, In many inst.ances the indi\Tidual corporate chain
st.ore or supermarket store and the independently owned or volunta.l'Y
chain store are located within a fmy blocks or each ot.her , and are in
active competit.ion with each other for the consumer trade.

\.H. ,5, In allmying and paying these discounts or rcbates by

means of its cumulative volume discount system : as hereinabm"e out-
lined nnd de.scribed , respondent has been for t.he past severa! years
Hnd is nmy, cbscriminating in price bet"\veen favored and non- favored
purchasers of its biscuit proclucts of like grade and quality, in com-
merce, The effects of such discriminations, as set forth herein , rnny \)('
substantially to lessen competition in tIle lines of commerce in ,yl1ich
the purchasers are engaged, Dr to injure , destroy Dr pren'nt compe-
tition between purc11asers receiving the benefit of such discriminat.ory

discounts and t.he purchasers not so benefiteel.
PAR. 6, The aforesaid discriminations in price by respondent. by

means of its cumulative quantity discounts or rebates lS hereinn boyc
alleged and described , constitnt.e yiolations o:f subsection (a) of Ser,
tion :2 of the aforesaid Clayton Ad, as arnencled.

COUNT II

Chan6nO' a. violation of subsection (d) of Sectioll :2 of the afol'e-- b
sa.id Clayton Act, as amended , the Commission alleges:
PAR, 7. The a.llegations set fort.h in Paragraphs One t.hl'Ollgh

Three , inclusive, of Count I of this compla.int arc hereby incorpo-
rated bv reference and made a paTt of this COlmt as fully tnd with
the san e efteet as if quoted here yerbatiIn,

P AH. 8. In the course and conduct of its business in commerce
as aforesaid , respondent , during the period from ,July 1 , 1058 , to the
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present , has paid or authorized payment of money, goods or other
things of value to or for the benefit of some of its customers as com-
pensation or in consideration for services or facilities furnished or
greed to be furnished by or through such customers in connection

with the processing, handling, oflering for sale or sale of respond-

ent's biscuit products and respondent. has not rnade or oiIered to make
such payments , allowances or consideration anti1able on proportion-
ally equal terms to an of its other customers competing with the

customers so favored ill the sale or distribution of said products,
PAR. 9. Illustrative of and included among the conduct alleged in

Paragraph Eight , above, are the following acts and practices of the
respondent:

(1) In accordance with the terms of an advertising plan put into

effect by it , respondent has paid to some of its customers advertising
allowances in the amount of 1% of the monthly do11ar volume of
sales to such customers. Under the terms of aforesaid advertising
plan a customer must purchase a monthly minimum in the amount
of 8500 in order to qualify for any such advertising a11owance.

Respondent has many non-preferred customers who compete in the
distribution of respondent's biscuit products with eustomers of re-
spondent who receive preferential payments, or the benefits of s11ch
payments, under the terms of aforesaid advertising plan. In many
instances respondent has failed to make the terms of its advertising
plan known to such non-preferred customers. Additionally, many
such non-preferred customers purchase such products in monthly

amounts of less than $500.
(2) In accordanee with the terms of a sales promotion plan put

into effect by it, respondent has paid to some of its customers promo-
tional a110wances in the amount of 1 % of the monthly do11ar volumc
of sales to such customers. Under the terms of aforesaid sales promo-
tional plan a customer must purchase a monthly minimum in the
amount of 8150 in order to qualify for any such promotional al1ow-

nce,
Respondent has nlany non-preferred cllstomers who compete ill the

distribution of respondent's biscuit products wit.h customers of re-
spondent who receive preferential payments, or the benefits of such
payments, under the terms of aforesaid sales promotion plan, In
In any instances respondent. has failed to make the terms of its sales
pl'Olllotion phn knmnl to sneh non-preferrc(1 customers, Addition-
ally, many such non-prefcrred customers IH1Tchase 811C;h products in

monthly amounts of less than 8150.
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PAR. 10. Respondent' s acts and practices , as a11eged in Paragraphs
Seven , Eight and Xine , above, are in violation of subsection (d) of
Section 2 of the aforesaid Clayton Act , as amended.

Ross , McGowan Keefe by Mr. Roland D. Whitman of Chica-
, Ill. , for respondent.
i11r. Cecil G. Miles, i11r. BTOckman HOTne and lffT. Chades D. Ger-

lingej' supporting the complaint.

INITIAL DECISIOX AS TO CO"CNT I BY LEON 
R., GROSS , I-IF.ARI G Ex-

A:l:UNER

FILED JULY 20 , 1961

The hearing examiner hereby sustains respondent's motion of
April 28 , 1961 , at the close of the Commission s case- in-chief to dis-
miss Count I of the complainL That motion is sustained for failure
of the evidence to prove the competitive injury required to be shown
under 92(a) of the Clayton Act , as amended (13 CS. c. sI3(a)).
The hearing examiner is by separate order of even date disposing of
respondent' s motion of April 28 , 1901 , and letter (hted July 19 , 1901
regarding the possible disposition of the "11egations in Couut II of
the complaint

Commission counsel completed their case, ill- chief on 1\Iarch l!1Gl.
On :\fay 19 1961 , respondeut fiJed a brief in support of its motion to
dismiss Count 1. On June 16 1961, Commission counsel fiJed their
answering brief, and on July 17, 1961 , respondent filed its reply to
the Commission s brief. Introduction of evidence jn support of the
complaint has been completed, but findings of fact and conclusions
of law have not been filed. Inasmuch as Count I of the complaint 
being dismissed after the conclusion of the Commission s evidence
and respondent has , by its motion of April 28, 1961 , and letter of
July 19, 1961 , indicated its willingness to negotiate a consent cease
and desist order as to the practices complained of in Count II , no
findings or conclusions other than those in this opinion He-eel be filed

by the parties.
The Federal Trade COlYllnission has jurisdiction over the parties

and the subject mlLtter of this proceeding, and this proceeding is in
the pub1ic interest. The complaint filed herein stated a goocJ cause of
action against l'esponclent but the evidence adduced in support of the
allegatiDns of CDunt I has failed to prove that the effect of respond-

1 A late Commission decision setting forth the basis for evaluating the evidence at
this stage of t!\e proceeding Is in Docket 70)0 , Consolidated Foods Corporation , Op!nloll
of Commission 011 Illterlocutory Appeal CCI- Trade Reg. Rep. par. 28, 821.
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enfs discount schedules "may bE substantially to Jessen competition
or tend to create a. monopoly in any line of commerce , or to injure
destroy or prCNent competition * * : :, as allege.d in the complaint,

Respondent , UlIited Biscuit Company, a Delaware corporation
,dlOse principal offce and place of business is at 25th and 'Vest North
St.reet , :Melrose Park , Illinois, is engaged on a nationwide basis in
the manufacture and sale of cookies, crackers, and biscuit products.
Its opel'fttions arc conducted through eight eli Yisions in yarions geo-
graphical areas covering most of the United States. \Vith minor
exceptions, each division is exclusively responsible for the manufac-
ture and sale of biscuit products within :its respective area, Each
di,-ision has its own discount pobcy and sets policies which nll'j from
division to division, For the year ending December 31 , 1959, respond-
ent's gross sales "ere approximateIy 8138 million , and the sales of its
5,l\\yer DivisLon account.eel for approximately $12 million, The evi
dence fHhluccd by Commission counsel , ,yith immaterial exceptions
c.Jatecl solely to respondent' s Sa1vyer Division. Diflcrent discount

schedules were utilized by different divisions. From July 1 , 1958 , to
Tulle 30, 19:59 , respondent's Sawyer Division granted its customers
cl1nm1ftive volume discounts on their purchases as follows:

Discount
JIolithlY!llo'c/wsrs (perccnt)
o to 24. 09___- --

---- --- --------------------- ---------

825 to 38. 88- ----------------

----- ---- --- ---------- ----

840 to $09.09-----

---------- - -- --------- ---

--- 3
S70 to $89. 00-

- - ---- ----------- ---

S100 to J24.9n--

__-- ---- --- ------- --- --- ---------- ----

-- 5
$125 n lid over - - - - - - -

- - - - - - --- -- - - - - - - - - - - - - - - -- - - - - - - -- - - - - - - - - - - - - -

From .J111O' 1, 1939 to 1\arch 10 , 1960
it g'l'!mted discounts as follows:

(date of issuance of complaint),

ni. COlintMonth/!! plucllUSf. (lJerccnt)
o to 824.00-

- - --- ------ --- ----- ---

- 0
827; to .Ql.DO-

- - --------- ----- ----- --- ------------ - -

- 1 
40 to B5

___ _----- -------- ------ - - ------- -----

- 2
800 to 874, 89- ----

---- ---- ---- ---- ---

2V2
T3 t(1 $88. 90_- -

--- - --- ---- -- ------ ----

- 3
r1() to 1OD. !lD,_

_-- --- - ------- --- ---

- 31
$110 to 99-

------ ----- --------- -----

- 4
:3130 to $14D.U(L-

____- --- --- -------- -----

SJ 50 nlld over__

___-------- - - ------- ------ ----

- 6

In the case of a customer making lndi vidual monthly purchases of less
than 8600

, \\

ho is rnember of a voluntary buying group, an additional

one percent of his monthly sales js pa,yable to the group headquarters
if t.he ,lggregate monthly purchases by the group are $500 or more
Iyithont regard to the amount of said customer s own monthly pur-
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chases (Tr, 2, , as corredecl), Corporate chains such as the Kroger
Company and the Grcnt AtJantic & Pacific Tea Company, which oper-
nte multiple units but haye one c.OllnnOll corporate owncr hip, haye
their purc.hases aggregated by area , and the discount. is paid to thc

c.orporate chain s heac1qunrtel's

, \\'

hich operationally conducts that

clutin s business in a partieu1ar area.
Respondent' s Sawyer Di\Tision operates generally in an area com-

posed of the States of Illinois , and portions of Indiana , Kentucky,
:Missouri , Iowa, \Visconsin , and :Michigan, 'Vithin the diyision there
are in excess of 20 000 retail grocery customers.

Even thoug11 the operational practices and policies may ' ary from
division to division, the corporate respondent , l:nited Biscuit Com-
pany, is legally responsible for the pricing practices and policies of
each and an of its divisions. If a violation of g2 (a) of the Clayton
Act had becn prOyell \\ ith reference to any of the diyisions , the cease
and desist order which would issue "\Tollld as it matter of 1a,", hare to
bind the corporate respondent. Respondenfs divisions are not sepa-
rate lega1 entities.

Commission counsel calleel as ,yitnesses offcials of respondent who
explained its general corporate structure and operations, and ex-

pJained certltln exhibits prepared fOl' the Commission by respondent
upon the Commission s request. In adc1ibon , the mYllerS of " :JIa and

" grocery stores (inc1ivic1ua1ly owned grocery :.t01'es which were
not a member of a buying group nor the unit of a corporate chain)
in Burlington , 'Visconsin , and South Bend and Gary, Iu(1iana , testi-
fied concerning the, g'cneral openltions of their stores Tlith particular
reference to their business reln.tionships and practices wit-h respond-

ent. Sneh storc O"nH rs 'ypl'c: in Burlington , ,Yisconsin, Donald

.Rehberg, Paul Spiegelhoff , John I\.nlltowski, and Robert C, Gross-
man; in Gary, Indiana , 'Va1ter Pall , Jack Landsnlfn Oscar oak
and Ir.yjng Tobe; and in South Bend , Indiana , Dennis I-Tornlth , Earl
,Valter Plack , l\larion Xowickl , and Vincent A, Koziatek. Annllnl
sales for some of these stores were: ;tl minion, $500 000, S41i OOO

$360 000 , $320 000 , $240 000 , $123 000, and $120 000.

The retail sa,les of responclenCs biscuit products constitute a frac-
honal percentage of the over-aU gross sales of these stores. If the
retail sales of respondent:s biscuit products were deducted fronl these
st.ores ' gross sales , it would not mat.erially reduce the oyer-all sa:es
figure or 10\'e1' the net profit to the, tore myners by any I1fltenal
amount. The profit margin is emf'l1 for the stores whose, 0\Vn81'S t8S-

tHied, The net profit margin in the retail grocery businc::s as an in-

dustry is generally understood to be lolY in relat.ion to gross sales.
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The C0ll1nission \yitnesses, the aboy namecl independent grocers
testified that they strived to keep their biscuit products priced at
approximately the same level as their competitors ; that chain stores

proyide strong competition for them; but that uniformly the retail
grocery business is highly competitive, The independent O\)"ne1'8 arc

unable, to match the over-all lower prices of the chains and particu-
larly the spccial sales prices of these chains. The independents arc
unable to meet the indirect price reductions implicit in the use and
issuance of trading stalnps, They cannot advcrtise as extensively as
the chains , and several of them do no ucl\'ertising exce,pt by papers
and posters on their premises, Their stores are unable to match the
chain s e,xpensive physical plants, air conditioning, parking lots
larger and more. attractive display areas, and other physical featurE's

which eause the corporate chain stores to be more attractive to cns-
tomeI'S and to provide more comfortable pla,ces to shop, If the chain
stores sta.y open for the same number of honrs as the independent.s
t.he traditional advantage which staying open longer hours formerly
ga ve the independents clenxly disappears, It is ob, ious from these
recitals that there are many complex factors which enter into the
ability of the independents to compete successfu11y. A few dollilrs
per annum ditrerence in the cost of respondent's biscuit products is it
reJatively remote a,nc1 unimportant factor, Ioreovel' : t.he hearing ex-
aminer recei,'ed the distinct impression from the testimony of the
st.ore owners that in every insta,nce except one or h"\o their businesses
are gro-wing and their annual sales are increasing. If , therefore. the.se
independent OIvncrs were produced as e,xamples of businessmen ,yllO
had been competitively injured by respondenfs discount schedu 1es

they failed to demonstrate or t.o prove any such injury or the possi-
bility thereof. ::\Ioreover, one of t.hem testified he featured meat.s as

the means of enticing customers and another store O\vn8.r that he nsec1
fresh green vegetables as a "drawing c.arel" because he was 10enJec1

in a neighborhood where his customers made fresh greens a substan-
tial part of their diet.

The only injury c.aimed by Commission counsel is to secondary

line competition, Commission counsel have neither proffe.red nor ad-
duced any evidence, nor c.aime.d that llnited's discount schedules
have the capacity to injure competitively other business concerns

who compete with United, Counse1 supporting the complaint have

not made it quite clear whether the competitive injury claim is for
the independents vis- vis independents, or the independents vis- vis

the corpornJe, chains, If it is the independent vis- a-I"is the corporat.e

chain where the c.ompetitive injury is supposed to have, occurred, this
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record is almost completely lacking in evidence of such injury due to

respondent' s discount schedules.
The hearing examiner rejects respondent's argument that the

Commission s proof is too limited in time or geographical area to

support a finding of the competitive injury required by s2(a). I-lad
actual proof of such competitive injury been adduced, it. -nould have
supported the cease and desist order against. respondent generally,

Of the witnesses who were asked whether their business ,,' ould be
substantially affected or injured by receiving a lesser discount than
a competitor on the same amount of purchases of rcsponclenfs prod-
ucts, six replied in the negative, One testified that he \'\ ould be in-
jured only if competitors substantially cut their prices; the ans-ncrs
of three others were inconclusive. One answered in the affrmative.

Respondent' s discount schedulcs nlay com t1tl1te a pricc discrim-
ina.tion under 2(a) of the Clayton Act according to AnheuSeT-Bll8Ch
v. F1'C 363 17, 8. 536 , because it price discrimination within the
meaning of 2(a) is merely a price diffe-renee, However, at page, 550
the Supreme Court pointed out that the statute itself spe11s out the
conditions which make a price difference legal or illegal. The Court
remanded AnMuser-B'llsch to the Scventh Circuit for that court to
make a determination -nhether the record would support a finding
of the requisite competitive injnry. The Seventh Circuit, under date
of Ja.nuary 25 1951 , held that the An./W1.86r- lJ'lt8Ch record \',ould not
support a finding of competitive injury and set aside the cease and
desist order , 289 F. 2d 835, The time for filing certiorari io the, Su-
preme COllrt from the Sen:nth Circllit s last opinion has expired
and such opinion (reported in 289 F, 2d 835) must be cleernecl to be
the ruling la)',- at this time, AJthollgh AnlwllM1'- B'18ch inyolved ter-
ritorial price discrimination and primary line competition , some of
the language of the Seventh Circuit ill its last opinion is appropriat.e
to thjs case in view of this examiner s finding that the evidence in

this record will not support a finding of the competitive injury

required by the statute, The Seyenth Qircuit, inter alia , Sf Lid :

It is trlle that. the effeds of AB's I Anheuser-Bm:ch' sJ nets on competition
might have been diffel''nt from what they I1ctllll11y 'yen and that nevertheh'
it could be held to aecount. under Sedion 2"(a) for what actually happened as well
11:; the rea!'onable possible effects thereof. Rut, to prove the act8 them:-ely(' . the
Comlli sion was re()nircd to addnce evidence of \vhat AB did am! a finding of
a vioJation cannot rest upon a conjecture as, to what it might do, I-otentiality
to commit an act eanuot be u.;;ed as a sulJ",titnte for IIl' ()()f of the nct it."elf.
(Emphasis in originaL)

In General Foods Omp. Docket 5675 , 50 F.T.C. 885 (1854), ilJ
a.ffrming the examiner s decision dismissing a complaint c1mrging
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violation of g2(a) for failure of proof of a. lessening of competitioll
the Commission statecl (p. 889) :

The burden of proof to establish injury to competition is on counsel sup-
porting the complaint. In A, E. Staley ManufacturIng CO. T. Federal Trade

Commission 135 F. 2d 453 , the court held that proof of discrimination in price
is not suffcient; that in addition "there must be evidence to support a finding
anll there must be H finding- basecl on that eddcnce to 811m.. \yherein ('ompeti-
tinn i:; l1bstantial1 llss€n€(l aud a monopoly fostercd.

\Vhile the General Foods case involved primary line rather than sec-
ondary line discrimination, the Commission expressly disapproved

the view expressed by the examiner that the test, cl1flel'ecl as between
those two situations (50 FTC at 887).

Price differentials pel' se are not prohibited by 82 (a) of the Act

but only those price differentials having an actual or probable effect
on competition. The statute requires , moreoyer, that this effect be
substantia1. As the court statecl in Whitaker Cable C01'1'. Yo Federal
Trade Commission 23D F. 2d 258 (C. A. 7th 1956), at page Q5G:

Congress bas not outlawed price differentials pCI' se, unjustified though they
mflY be. The ..\ct '..flS not intl'nrled to reach eyel'Y rcmote, adn'l'"e effect on
competition. The effect must be substantial. * * * If the amount of the dis-
crimination is inconsequential or if the size of the discriminator is such that

it strains credulity to find the requisite adverse effect on competition , the Com-
mission is powerless under the Act to prohibit such discriminations whether
first or second line competition be involved.

The Commission s cease ancl desist orcler as affrmcd by the court
in IVhitaker.

l'- cumulative qnantity disconnt as also involyed in Y(fle mul
Towne 31f,q. Co. Docket G282, 52 F. C. 1580 (lD5G), ,,-heTc the Com-
mission affrmed the examiner s decision dismissing the compblllt at

the close of the, case- in-chief. Although primary 1ine competition was
inyoh' , the considerations on which the deeision was based are per-
tinent here, In that case, which involn d the sale of industrial tl'llcks
it ,vas not disputed that the discounts granted ,vere substantial and
that they re,sulted in lower net acquisition costs to senne, of responcl-

ent' s customers. The Commission concluded , hmrever , that the pyi-
clence \Vas insuiIcient to show that price as it para,llount factor in
influencing sales. And in reply to the contention of the appellant that
the Act docs not require actual injury to competition , but only it rea-
sonable probability of such injury, the Commission stated (52

C. at 1604) :

This latter concept, which is sound, does not support the proposition, hmv-

ever, that conclusive inferences ma T be drawn from isolated evidentiary facts

of the case without consideration of those which may be drawn from the
entire record. If the particular circumstances attending the discriminations
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refute conclusions that the prost.rihed adverse effects may result, the statutory
requirements of proof of injury have Dot beeD met. The proponent of the COll-
plaint bas the burden of meeting tbese standards in proving competitive injury;

and , where the burden has not been sustained in the course of the case-in-chief
by cOllmel supporting the complaint, the proceeding should be dismissed.

In the 1Ia.ter of ecl B?'oll?'wi' Corpond-ion Docket 70G8 , the Fed-
era1 Trade Commission , on September 29 , 1960 , sustained the hearing
examiner s c1ismissa) of a complaint under 2 (a). In B'l' Onnei' the'
Commission gives a definitive opinion of the implications of Fedcral
Tmde Commission v. MOTton Salt Oompany, 334 U.S. 37 (1D48);

and TV hitakeT holding, as to 31 M'ton Sa.lt:
'" .. * The court ruled that this competitive handicap could Dot be minimized
by reason of the fact that salt is only a small item in the non-favored pur-
chasers ' businesses. In effect, the court held that it was not necessary for the
Commission to consider sales in other merchandise categories in determining
injury to the purchaser victimized by resvondcnt's price differential. The con-
tentIon of counsel SUPP01"ting the complaint tha.t 1ce project the discou'nt to
othn" 111 erchandise lJtrchased by the favored customers is clearly beyond the

holding in the Morton Salt case and l1WSt be rejected. (Emphasis supplied.

This hearing" exmniner s finding in this proceeding of no competi-
tive injury by United's discount schedu1es is not premised sole.ly on
the fact that crackers aTe " only a. small item in the JlOJ1- fa.vored pnr-
chasers ' businesses, )) Tho finding is based upon consideration of an
materia.l facts in this record , including t.he Lotal absence of pi' OO.f o-
acLual or probable competitive injury to any of the indept'uc1ent
store 0I\"ne1'5 11'110 testified as the Commis5ion s \yitnesse2.

In BTonner the Conll'lissioll cited with approval the Cillotation
reproduced (page 7) from Whitaker. The Commission also helel:

Regardle.ss of whethcr the conrt in the Whitaker case meant tbe dollar
amount or the percentage rate of the discount, it is our view that neither of
these factors can be considered separate and apart from the other circull-
stances of record in determining whether a price discrimination has the

proscribed adverse effects. As stated by the court in the Whita.ker case

, "

Con
gress has not outla,,,ec1 price diffel' entif\ls per se unjustified though they may
be. " l;:ither of the aforementioned factors must be viewed in the light of the
actual competitive situation surrounding the particular pricing practice charged
to be ilegal. Jt is clear that this was done by the court in both the Wh-ia,ker
and E(lelmann fli;. Edelmann & CO. Y. F'l' C, 239 :B' 2d 152 (C.A-. 7th 1956) J
cases. '" :I '"

In view of the finding by this exarniner that counsel supporting
the comphint has not, in this record , sustained the burden of proof
imposed upon lrim

It is ordm' That Count I of the c.Olnplnint agatn::t respondent
United Biscuit. Company of America" a. corporation , be and it hereby
is dismissed,
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The hearing examiner is, by separate order of even date, acting
upon respondent's motion of April 28, 1961 , and letter dated .Jul,-

1961 , proposing a manner of disposing of the alJegations in Com
II of the complaint.

INITIAL DECISIOX AS TO CO"GNT I BY LEO~ R, GROSS , .fIEARING Ex-
A)IINER

ILED NOVEl\IIER 13 , IDGl

This complaint, issued on March 10, 1960 , charged respondent in
Count I with violation of 2 (a) of the Clayton Act, as amended, and
in Count II with violation of 2(d) of the Ad. On August. 30 , 1961
the Federal Trade Commission ntcatecl find remanded nIl initial deci-
sion of July 20 , 1961 , which dismissed the charges in Count I of the
complaint.

The Commission va,cated the aforesaid decision because the hearing
examiner had not made a finding uncleI' 8(e) of the Commission
Rules that granting respondent's motion to dismiss Count I t.ermin-
ated thc proceeding before him. That decision of .J uly 20, 1961 , did
not terminate the proceedings before the examiner because Count II
which charged 1 violation of 2(d) of the Act , was then undisposed.
Counsel had agreed prior to July 20 , 19G1 , to attempt to dispose of
Count II under SS 3.21 and 3.25 of the Commission s Rules of Prac-
tice for Adjudicative Proceedings, pub1ishcc1 )lay G , 1855 , as amend-

, and the decision so stated.

The hearing examiner is now reissuing this decision as to Count
I and is simultaneously issuing a SEparate decision as to Connt II.

That disposition of Count II is being 1l ule pursuant to S 21 nncl
:1.25 01 the Commission s H.ules and pursuant to notiLc of intention
filed by the parties prior to September 1 , 1961. The initial decision

a.s to Count II contains a Lease-anel- desist order which is subject to
revie-w and approntl by the Federal Trade Commission before it be-
comes final and eife,ctive. IIowever, the issuance of the initial deeision
as to Count II makes it possible to find, and the examiner hereby
finds , that there is nothing further pending before him either as to
Count I or as to Count II of this complaint.

Having made such findings , the examiner hereby reissllcs his ini-
tial decision as to Count I of the complaint, wLth certain minor

changes, as follows:
The hearing examiner hereby sustains respondent's motion of April
, 19G1 at the dose of i11e CommissioTl s case-in-ch1cf to dismiss



TITED BISCUI1' COMPANY OF A::iERICA
599

5H(j Initial Decision

Count I of the complaint. That motion is sustained for failure of the
evidence to prove the competitive injury required to be shown under
S 2(a) of the Clayton Act, as amended (15 FS. C. S 13(a)).

Commission COlllsel completed their case-in-chief on J\1al'ch 7 1061.
On May 19 , 1961 , respondent filed a brief in support of its motion
to dismiss Count T. On June 16, 1961 , Commission counsel filed his
answering brief, and on .July 17, 1961 , respondent filed its reply to
the Commission s brief. Introduction of evidence in support of the
complaint has been completed, but findings of fact and conclusions
of law have not been either ordered or filed.

The hearing examiner finds and concludes from an the evidence:
1. The Federal Trade Commission has jurisdiction over the parties

and the subject matter of this proceeding, and this proceeding is in
the public interest. The complaint filed herein stated a good cause of
action against respondent but the evidence aclduced in support of the

allegations of Count I of the complaint has failed to prove that the
effect of respondent's discount schedules "may be substantially to
lessen competition or tend to create a monopoly in any line of com-
merce , or to injure , destroy or prevent competition :' as alleged in the
complaint.

2. Hespondent , Vnited Biscuit Company of America , n. Delaware
corporation

, \\"

hose princ.ipaJ offce and place of business isat 25th and
,Vest North henue , in the city of Melrose, Park , State of Illinois , is

engaged on it nationwide basis in Ow manl1fnctl1l'c and sale of cookies
c.rackcrs , and biscuit products, Its operations arc condneted through
right divisions in various geographical arca'S covering most of the
-enited States. ,Vith minor exceptions , each division is exclllsin:ly
responsible for the manufacture and sale of biscuit procIncts within its
respective area. Each division has its O\Yll cliscounL policy and sets
policies which vary from division to division,

3, For the year ending Decembcr 31 , 1959 , respondent-.s gross sales
,wre approximately $138 million , and the sales of its Sa',yel' Diyision
accounted for approximately $12 million.
4, The evidence adduced by Commission counsel , with imnmtel'ial

exceptions, re.latecl soJely to respondent' s Sa"-yer Division. Diil'erent
discount schedules \\-ere utilized by diiIerent divisions. From July 1
1 A late Commission decision setting forth the basIs for evaluating the evidence at

this stage of the proceeding is in Docket 7000, Consolidated Foods Corporation , OpInion
of COIDmission OIl Interlocutory Appelll (56 F, C. 1663J, CCH Tmde Rea. Rep" pnr.
28, 821.
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1058 , io June 30 19i59 respondent' s Sawyer Division granted its c.us-
tomeI's CUll1ulative "\Tolume discounts on t.heir purchases as follows:

DiS(;)ll!tJfollthlv pni"chases (pcrccllt)
o to $24

__-- ---- ---- ---- --- ---- ---- ---- ---- ---

825 to $3!). 9D___

__-- ---- ----- ----- ----- ----- -----

--- 2
$40 to $60.00-

----_ - ---- - - - -- -- - -- - -- - -- _

c- --- --

-- - - - - - - - - - ------ - -- 

$70 to 9!U)9--_

____-- ---- ---- ----- ---- ------- -------- 

S100 to 8124. 99 - - - - -

-- -- - -- - - -- - -- - --- - --- - -- - --- --- -- 

n- - -

- - --- --- --- 

$125 aDd o.er ---

------- ----- ------ ----- ---- ---- -----

------- u
From July 1 , 1959 to March 10, 1960 (date of issuance of complaint),
it. is granted discounts as follows:

DiscountJlonthly pl/!chases (percent)
o to $24.99____- -

- --- - - - - - -- - -- - --- --- - - - - -- - -- - - -- - -- - --- ------ --- - - 

25 to $44,09_

_____- ----- ---- ----- ---- ------ --- 

45 to $58.99______

--- ---- ---- ----- ------ ---- ---- ,---

- 2
8GO to $7 4. 99____

----- --- ---- ---- ----- ---- ---- ----

$75 to $SO.99___- -

- - --- - - -- - - - - - - - - -- - - - --- - - - - - - - -- - - - - --- - - ---- - -- 

$90 to $100.90__--

___-- ---- ------ ----- ------ ---- ----- ---- --- 

3V2
SIlO to 8129.99____

__- ---- -------- ---- ------ ---- ----- ----

--- 4
$130 to $149.99- - -- - -- - --- - -

- - ---- -- -- - -- -- - - -- - - - - - -- -- - - - - - -- --- 

8150 and o,er___

__--- ------- ----- ------------ ----- ---- ----

- 6
In the case of a customer making individual monthly purchases or
le,ss than 8500, who is a member of a, voluntary buying gronp
additional 0118 percent of his monthly sales is payable to the group
headquarters if tl1e aggregate monthly purchases by the gronp are
$500 or more without regard to the amount of said cnstomer

s 0\\'11

monthly purchases ('II'. 20 , as corrected). Corporate chains snch as
t.he lCroger Company and the Great AtJantic & Pacific Tea Company,
\yhich operate multiple units Lmt h,-1're one COHlmon corporate o\\'ner-
ship, ha\'8 th( ir purchases aggregated by flrca , and the discount is
paid to the corporato chain s headquarters , \\"hich operationally con-
tincts that chnin s business in :1 particular area.

5. Hcsponc1ent's Sawyer Division operates genernlly in an area
composed of t11e States of 11Jinois , and portions of Indinnf! , Kcn-
tueky :Iissouri Iowa , ,Visconsin , and Iichigan. ,Vi thin the di-dsion
there arB in excess of 20 000 retail grocery customers.

o. Even though the ope.ratiol1ltl practices and policies may vary
from division to division , the corporate respondent Lnited Biscuit
Company, is legally responsibJe for the pricing practice:: and policies
of each and all of its divisions. If a ,-io1atjon of S 2(") of the Clay-
ton Act had been proven with reference to finy of the divisions the
cease and desist order which 1;ould issue \youlc1 as a maLter of law
have to bind the corporate respondent. Hespondenfs divisLons arc not
separate legal entities,
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7, Commission counsel caned as witnesses offcials of respondent
who explained its genel'aJ corporate structure and operations , and ex-
plained certain exhibits prepared for the Commission by respondent
upon the Commission s request, In addition , the owners of "jUa and

'\ grocery stores (jncliviclually owned grocery stores ,vhich were
not a member of the buying group nor the unit of a corporate chain)
in Burlington, \Viscon8in, and South Bend and Gary, Indiana, testi-
fied concerning the general operations of their stores with pa.rticular
reference to their business relationships and practices with respon-
dent. Such store owners were: ill Burlington, \Visconsin, Donald
Rehberg, Paul Spiegelhoif, John Knutowski, and Robert C. Gross-
man; in Gary, Indiana, ",VaIter Pa11 , Jack Landsman , Oscar oak
and Irving Tobe; and in South Bend , Indiana, Dennis Horvath , Earl
Walter Plack , Marion Nowicki, and Vincent A. Koziatek. Annual
sales for some of these stores were: $1 million 300 OOO, $417 000
$360 000 $320 000 , $240 000 , $125 000 , and $120 000.

8. The retail sales of respondent's biscuit products constitute a
fractional percentage of the over-all gross sales of these stores, 

the retail sales of respondent's biscuit products 'wre deductcd from
these stores ' gross sales , it would not materially reduce the over
sales figure or lower the net profit to the store owners by ilny mate-
rial amount. The profit margin is small for the stores ,yhose myners
testified. The net profit margin in the retail grocery bnsiness as an
industry is generally understood to be low in relation to gross sales,
The Commission witnesses, the above-named independent grocers
testified that they endeavored to keep their biscuit products priced
at approximately the same level as their competitors ; that chain

stores provide strong competition for them; but that uniformly the
retail grocery business is highly competitive.

9. The independent owners are unabJe to match the over-all lower
prices of the ehains and particularly the special sales prices of the
ehains. The independents are unable to meet the indirect priee reduc-
tions impJicit in the use and issuance of trading stamps. They cannot
advertise as extensively as the chains, and sevcral of them do no
ad vertising except by papers and posters on their premises. Their
stores are unablc to match the cha.in s expensive physical plants, air
conditioning, parking lots, larger and more attractive dispJay areas
and other physieal fcatures which cause the corporate chain stores
to be more attractive to customers and to provide more comfortable
places to shop. If the chain stores stay open for the same number of
hours as the independents , the traditional advantage which staying
open longer hours formerly gave the independents clearly disappears.

224-069--
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There are many complex factors which enter into the ability of the
independent grocery store operator to compete successfu11y with the
corporate chains and with the members or the buying groups, A few
dollars per anllum difl'erence in the cost of respondent' s biscuit prod-
ucts is a relatiycly remote and unimportant factor. J\loreover, the
hearing examiner received the distinct impression from the testi-
mony of the store owners that, except for one or two , their businesses
are growing and their annual sales arc increasing. If , therefore, these
independent owners were produced as examples of businessmen who

had been competitively injured by respondent's discount schedules
they failed to prove such injury or the possibility thereof.

10, The competitive injury asserted by Commission counsel is to
secondary line competition. Commission counsel have neither prof-
fereclnor a.dduced any evidence, nor claimed that United's discount
schedules have the capacity to injure competitively other business

concerns who compete with United, It is not clear whether the c.01n-
petitive injury is asserted as having been inflicted upon the inde-
pendents vis- vis independents, or the independents yis-a-vis the

corporate chains, If it is the independent vis-a-vis the corporate

chain where the competitive injury is supposed to have occurecl , this
record lacks any eyidence of sueh injury due to respondent's discount
schedules.

11. The witnesses were asked whether their business would be sub
stantiaJ1y atfected or injured by receiving a. lesser discount than a
competitor on the same amount of purchases of respondent' s prod-
ucts, SIX replied in the negative, One testifiecl that he -would be in,
jured only if competitors substantially cut their priees j the anS"e1'5
of three others were inconclusive, One answered in t.he affrmative.

12. The hearing examiner rejects respondent's argument that the
Commission s proof is too limited ill time 01' geogntphical area to
support a finding of the competitive injury required by 11 2 (a). Had
actual proof of such competitive injury been adduced , it would have
supported a cease and desist order against respondent general1y,

Hespondent' s discount schedules may constitute a price discrim-
nmtion under 11 2 (a) of the Clayton Act according to Anhensei'
fJnsch v. Fl'O 363 U. S. 536 , because a price discrimination within
the meaning of 2 (a) is merely a price dHference, However , at page
550 in AnlwuseJ'- B'IJAch the Supreme Court pointed out that the
statute itself spells out the conditions which make H, price difference
leo-al or ilJeg' al. The Court remanded Anheuser-B1lj8Ch to the Seyenth

Circuit for that court to ma,ke a determination whet1w,l the record

would support a finding 01 the requisite competitive injury. The
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::eventh Circuit, under date of .T anuary 25, 1961, held that the

A nlw1lscJ' B1l8Ch record would not support a finding of competiti,-
injury and set aside the cease and desist order , 289 F, 2d 833, The
time for filing ccrtiorari to the Supreme Court from the Seyentll
Circuit' s Jast opinion has expired and such opinion (reported in 289,

F. 2d 835) must be deemed to be the ruling law at this time. A1-

though AnheuseT-Busch involved territorial price discrimination and
primary line competition , some of the language of the Seventh Cir-
cuit in its last opinion is appropriate to this case in view of thi
examiner s finding that the eyidence in this record wi11 not support

a linding of the competitive injury required by the statute. The
Seventh Circuit inteT alia said:
It is true that the effects of AE' s (Anhemel'-Busch' sJ acts on competition

might have been different from wbat they actually werc and that nevel'thele
it could be held to account under Sp.ction 2(a) for w.hat actually bappened as
well as the reasonabJe possible effects thereof. But to prove the acts themscJ"es.

the Commis ion YI- as required to adduce evidence of what AB did and a finding
of a Tiolation cannot rest 111JOn a conjectnre as to what it mIght do. Potentialit:;.
to commit au act cannot ue used as a snbstitute for proof of the a.ct itself.
(Emphasis in original.)

In General Foods 001'1'. Docket 5675 , 50 F. C. 885 (1954), in af-
iirming the examiner s decision dismissing a complaint charging vio.
lation of 2 (a) for failure of pl'of of a lessening of eompetition

the Commission stated (p. 889) :

The burden of proof to establisb injury to competition is Oil counsel SUPlil1rtin
the complaint. In A. R. Staley .Mal11jacturing Co, v, Federal 'l'rade GmnmIs&ion,
135 F,2d 453 , the court heJd tl1at proof of di crimination in price is not suffcient;
tbat in addition " there mnst be evidence to support a finding and there must be
a finding based on that evidence to show wherein competition is substantially
lessened and a monopoly fostered.

The evidence. in this record does not shmT " wherein competition is
substantially lessened and a monopoly fosterecl ' by United's discollnt
schec1111es. "'Vhile the Gene1'al Foods ca,se involved primary line rather
than secondary line clisc.rimination, the Conll111ssion expressly dis

approved the view expressed by the examiner that the test (lifIered
'" between those two situations (50 F. C. at 887).

Price differentials pel' ce are not prohibited by 2(a) of the C1a,-

ton Act, but. only those price differentials having an actua.l or prob-
able effect on competition. There is a highly respectable ancl com-
manding line of opinion to the effect that. OOTn PTod1WtS Refining

001npany v. FTO 324 U. S. 726 (1945); Morton So.lt Oompany 

FTC, 334 U. . 437 (1948); and P. Sorenson Mfg. 00. 52 F.
1659 , aird 1'",' G1tJiam, P. Sonnson Mfg. 00. v. FTO 246 F. 2d 687
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(D.C- Cil' 1957) lead but to one conclusion , namely, that price clis-
crimination a.mong competing customers of the 561181' carries with it
a conclusion of eompetitive injury per se (See Dockct No. n25. Tri-
T7atiey PacMng A88n. (60 F. C. 1134J opinion dated Aug,;st 1
1961 , page 18 (1151J) lmd that this per se principle is especially
a.pp1iea,ble in a highly competitive business such as the grocery busi-
ness here involved. ,Vith a11 due respect to this high authority, this

examiner respectfully suggests that if the Congress had intended
price discrimination a.mong competing customers of the seller to con-
stitute per se violation under 8 2 (a) it would have phrased 9 2 (a)
accordingly to give effect to that intent. In a footnote in Slin Oil Co.

v. FTC 294 F. 2d 465 , 476 30 L.W. 2060 , 8/1/61 (July 24 , 1961 , C.
5), the court quotes authorities to the effect that the virtue of the

Robinson.Patman Act may, like Roman law

, "

lay in its being neither
too plain nor too obscure , but exprcssed in a sort of middling obscu-
rity. " The Seventh Circuit' s Second Opinion in Anheliser-B,,-sch
supra quoted, negates the notion that proof of competitive injury
under 8 2 (a) may be found in such "middling obscurity" It cannot
be based upon specuJation and conjecture.

Section 2 (a) rcquires that the effect on competition be substlmtia1.

As the court stated in Whitaker Cable Corp. v. Fedeml Trade Com-

n,;s8ion 239 F. 2d 253 (C.A. 7th 1956), at 256:

Congress has not outlawed price differentials 'Per 8e unjustified though they
may be. The Act was not intended to reach every remote, adverse effect on
competition. The effect must be substantial. .. . . If the amount of the dis-
crimination is inconsequential or if the size of the discriminator is such that

it strains credulity to find the requisite adverse effect on competition , the Com-
mission is powerless under the Act to prohibit such discriminations whether

first or second line competiton be involved,

The Commission 8 cease and desist order wa.s a.ffrmed by the court
in 1VhitakM.

A cumulative quantity discount was also involved in Ya/" &
Towne JJfg. Co. Docket No. 6232, 52 F. C. 1580 (1056), ,,'here the
Commission affrmed the examiner s decision dismissing the com-

plaint at the dose of the ease-in-chief. Although primary line com-
petition was involved, the considerations on which the decision was
based are pertinent here. In that case, which involved the sale of
industrial trucks, it was not disputed that the discounts granted were
substantial and that they resulted in lower net acquisition costs to
some of respondent's customers. The Commission concluded, how-
ever, that the evidence was insuffcient to show that price was a par-
amount factor in influencing sa,les, And in reply to the contention
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of the appel1ant that the Act does not require actual injury to com-

petition, but only a reasonable probability of such injury, the Com-
mission stated (52 F. C. at 1604):

This latter concept, which is sound, does Dot support the proposition, how
ever, that conclusive inferences IDay be drawn from isolated evidentiary facets
of the case without consideration of those which may be drawn from the entire
record, If the particular circumstances attending the discriminations refute

conclusions that the proscribed adverse effects may result, the statutory re
quirements of proof of injury have not been met. The proponent of the com-

plaint has the burden of meeting these standards ill proving competitive injury;
and , where the burden bas not been sustained ill the conrse of the case-in-chief

by coullsel supporting the complaint, the proceeding should be dismissed.

In the Matter of F,' ed Bronner Oorporation Docket 7068 , the Fed-

eral Trade Commission , on September 29 , 1960 (57 F. C. 771J, sus-

tained the hearing examiner s dismissal of a. comp1aint under 2(a).
In Bronne'l the Comn1ission gives a definit.i \Ce opinion of the impli-

cations of Federal Trade Oommission v. iloTton Salt Oompany, 334

. 37 (lD48); and Whitak61' holding, as to MOTton Salt:

.. '" '" 'l' be court ruled that this competitive handicap could not be minimized
by reason of tlw fnct that salt is onJy a small item in the nOll-fa YO red pur-
clwsers' bnsinE'sse,-. In effect, the court held that it '\' as not necessary for tbe
Commission to consicler sales in uiher mCl'chamlise categories in determining
injury to the purchaser victimized by respondent's price differential. Tlw con.
tention at counsel supporting the complaint that ce project the di8count to

other me'1"chandise purchased by the favored customers is clearly beyond the

din(J in the Morton Sa-lt case anrl must be rejected, (Emphasis supplied,

This hearing examiner s finding in this proc.eeding of no competi-

tive injury by Unite.d's discount schedules is not premised solely on
the fact that rcspondent s products are "only a small itern in the nou
favored purchasers ' businesses, " The finding is basec1upon considera-
tion of an material facts in this record, including the total absence

of proof of actual or probable competiti,-e injury to any of the inde-

pendent store owners who testified as the Commission s "witnesse,

In Bronne.r the Commissi.on cited with approv ll the quotation re-
produced (page 8) from 1Vhit"kel'. The Commission also held:

Regardless of wbether the court in the Whitaker case meant the dollar
amount or the percentage rate of the discount , it is our view that neither of
tbese factors can be considered separate and apart from the other circum-

stances of record in determining whcther a price discrimination has the pro-
scribed adverse effects, As stated by the court in the Whitaker case

, "

Congress

has not ol1tla"'ed price differentials PCI' se nnjnstifiec1 though they may
be," Either of the aforementioned factors must be viewed. in the light of the

actual competitive situation surrounding the particular pricing practice charged
to be ilega1. It is clear that tbis was done by the court in both the Wh' itaker
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and Edelmann (E, Edelmann & Co. v, FTC, 239 F.2d 152 (C,A, 7th 1958) J
cases. " * .

In the EdelmlJ/nn case, the court held (page 155) 

* '" * Although it has been held that there is no automatic de m'inimis exception
in Section 2(a) which requires the Commission to insert a maximum per-
lDi. jlJle discrimination in its order (citing cases), it is implicit in the Act that
discriminations which are negligible and which at best have a remote effect
on competition are not within its prohibitions, See our opinion in Whitaker
Cable Co. v, Federal Trade Commission, 7 Oir. , 239 F.2d 253, But it must be
remembered that in enacting the Robinson-Patman Act, 49 Stat, 1528 (1936),
15 u.S. A. 13, Congress undertook to strengthen this phase of the Clayton

Act wbich it thought bad been too restrictive in practice by directing emphasis
to individual competitive situations rather than competition in general " ,

In view of the finding by this examiner that counsel supporting

the complaint has not , in this record , sustained the burden of proof
of competitive injury imposed upon him b ' lllW

It is ordeTed That Count I of the complaint. against respondent
United Biscuit Company of America , a corporation , be and it hereby
is dismissed.

IXITIAL DECISION AS TO COUNT II BY LEox R. Gnoss, I-IEARIXG Ex-
A:\lINER

YILED XOVE)II3ER 18, lfl(;l

The complaint , issned AIarch 10 , 1960 : charges respondent in Count
I with violating 8 2(a) and in Count II with violation of 8 2(d) of
the Clayton Act, as amended. During t.he hearings responc1ent:s coun-
sel stated that respondent had abandoned the practices alleged in
Count II to have constituted violation of S 2(d) of the Act , and

ould seek disposition of those charges in CounL II , pursuanL to

SS 3, 1 and 3.25 of the Commission s Rules of Practice for Adjudica-
tin Proceedings, published J1:ay 6, 1035 , as amended, t the. c.on-

clusion of the evidence :in support of Count I , respondent moved to
dismiss Count I because of a failure of proof. A separat.e initial de-

cisicm dismissing Count I -is being issued on this date.
Counsel have submitted to the undersigned an agreement dated

September 18 , 1961 , which agreement \'' as received on October 24
19G1. containing a consent cease and desist order: for the pnrpo:m 01

c11 posing of all of the allegations in Connt II. This agreeme,nt is
signed by counsel for the parties and approved by the Director of the
Bureau of Restraint of Trade and the Chief , Robinson-Pr,tman Act
Diyision of that Bureau. Due notice dated Julv H. 1961 , of inten-

tion to dispose of Count II was fied pursu8.nt to t11e Commission
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Rulcs of Practice appearing in R. 61-6766. The said agreement
disposes of aU of the proceeding as to aU parties, except as to
Count I of the complaint; that Count, as aforesaid , is being disposed
separately by other proceeding. In the aforesaid agreement of Sep-
tembcr 18 , 1961 , respondent admits a11 the jurisdictional facts aUeged
in the eomplaint insofar as they relate to Count II thereof and
agrees that the record as to Count II may be taken as if findings
of jurisdictional facts had been duly made in accordance with such
aUegations. In the said agreement respondent waives (a) any fur-
ther procedural steps; (b) the requirement that the Commission

ilecisioll contains findings of fact and conclusions of law; and (c)
aU rights to seek judicial review or otherwise chaUenge or contest
the validity of the order entered pursuant to said agreement.

The said agreement provides further: the reeord on which the
decision of the Commission shaU be based as to Count II of the com-
plaint shaU consist sole1y of the complaint and the agreement; the
agreement shan not become a part of the offcial record of the pro-
ceeding unlcss and until it is a,ccepted by the Commission; the agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondent that the law has been violated as alleged in
C011nt II.

The said agreement also provides that the cease and desist order
set forth in the said agreement llay be entered in this proceeding by
the Commission withont iurther notice to respondent and when so
entered, the order shaU have the same force and effect and shaU be-
come final and may be altered , modified , or set aside in the same man-
ner and within the same time provided by the statute for other
orders, and that the complaint may be llsed in construing the terms
of the order.

The undersigned hearing examiner has 
examh ec1 the aforesa.

agreement of September 18, 1961, and finds that It adequately dIS-

poses of this proceeding as to Count II of the complaint; that 

complies with the pertinent rules of the Federal Trade CommIssIOn

and that its approval and acceptance is in the public interest. SaId

agreement hereby is approved and accepted, The said a,grecment
howevBT shall not become a part of the public record unless and un-
til the cease and desist order provided for therein is approved by
the, Commission.

The hearinu examiner makes the following findings and enters the
foJ1owing order: 

1. Respondent United Biscuit Company of AmerIca IS a corpora-
tion existing and doing business under and by virtue of the la 

\vs of
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the State of Delaware, with its offce and principal place of business
located at 25th and vVest N orth Avenue, in the city of Melrose Park
State of Ilinois.

2. Pursuant to the provisions of subsections (aJ and (d) of 2 of

the Clayton Act, as amended, the Federal Trade Commission, on
March 10 , 1960, issued its complaint in this proceeding, and a true
copy was thereafter duly served on respondent. The complaint in
Count I a11eged a violation of subsection (a) and in Count II a11eged

a violation of subsection (d).
3. The Federal Trade Commission has jurisdiction over the parties

and the subj ect matter of this proceeding and this proceeding is iu
the public interest.

4. Count I of the complaint is being disposed in a se,paratc initial
decision being issued simultaneously with this decision.

It is ordend That respondent United Biscuit Company of Amer-
ica, a corporation, its offcers , agents , representatives and employees
directly or through any corporate or other device, in or -in counce--

tion with thesalc of biscuit products in commerce as commerce

defined in the Chyton Act, as amended , do forthwith cease and de-
sist from:

Paying or contracting to pay to or for the benefit of any custom-

er anything of value as compensation or in consideration for any
advertising, promotional activities , 01' other services or facilities
furnished by or through such customer in connection w1th the

processing, handling, sale or offering for sale or distribution of
respondent's products , unless such payment or consideration is
ofl' ered or otherwise made available on proportionally equal
terms to all other customers competing in 

the distribution or

resalc of such products,

IXITIAL DECISION Ul'ON RE1\IAND AS '10 COTI:ST I BY 
LEO R.. GROSS

HEARI EXAMI:KEH

FILED XOYE:lIIBEH , j fJ G 

PRELnUKARY STATEME;\T
The complaint which issued in this proceeding on March 10 , 1060

alleged in Count I that respondent had violated 
subsection 2 (a) of

the Clayton Act, as amended , and , in Count II that respondent had

violated subsection 2((1) of the Act, the pertincnt parts of \\"hich

Act read as follows:

(a) That it shall be unla'wful for any person engaged in commerce, in the

course of such commerce, 

.. '" '" 

to discriminate in price between different
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purchasers of commodities of like grade and quality * '" '" where the effect _
such discrimination may be sUbstantially to lessen competition or tend to
create a monopoly in any line of commerce, or to injure, destroy, or prevent
competition with any person who either grants or knowingly receives the
benefit of such discrimination , or with customers of eithcr of them. * .. '"

(d) That it shall be unlawful for any person engaged in commerce

, '" .. '"

to pay"" .. '" anything of value" '" .. to a customer of such person '" '" .. in
consideration for any services or facilties furnished by or through such
customer'" .. .. unless such payment'" '" .. is available on proportionally
equal terms to all other customers competing in the distribution of such prod-
ucts or commodities,

,Yl1ile counsel supporting the compbjnt (hereinafter designated
complaint counser: ) was introducing evidence in support of the al-

legations in Count I , it ,-ras represented to the hearing (;xaminer that
Count II of the complaint would probably be disposed pursuant to

9 3.21 and 9 3.25 of the Commission s Rules of Practice for Adjudi-
cative Proceedings , published 1ay 6 , 1955 , as arncndecl, by an a,gree-
me,nt containing a consent order to cease and desist. Comp1aint coun-
sel completed the introduction of evidence in support of his case- in.
ehief as to Count I. On April 23 , 1961 , respondent moved to dismiss
Count I of the complaint. , after complaint counsel hac1l'estecl his case
on the grounds , among others, that complaint counsel's proof failed
to establish the competit.ive injury or likelihood of competitive in
jury required to be shown.

On July 26 , 1961 , the hearing examiner issued an initial decision
as to Count I granting l'esponc1ent s motion t.o dismiss these proceed-
ings on the grounds that the rccord did not at that time contain

that degree of proof of competitive injury, or likelihood of competi-

tive, injury, required under the Statute.
In his July 26, 1961 , initial decision as to Count I, the hearing

examiner noted that counsel had inlonned him that they \Vero taking
steps to dispose of Count II b;y entering into an agreement contain
ing a consent order to cease a,nd desist, and the examiner directed
counsel to present such agreement to the eXflminp,r as provided by

9 3.21 and 93.25 of the Rules as promptly as possible.
On August 23 , 1961 , counsel for the parties fiJed with the Secretary

of t hc FeeleraJ Trade Commission a notice of their intention to dis-
pose of Count II of this complaint by signing an agreement contain-
ing a consent order to cease and desist,
On August 30, 1961 , the Federal Trade Commission vacated anel

set aside the initial decision of July 26, 1961 , as to Count I on pro-
cedural grounds, On November 6 , 1961 , this examiner issued two sep.
arate initial decisions. The initial decision as to Count I was in sub-
stantially the same language as the prior decison of July 26 , and
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granted respondent's motion to dismiss the alleged violations of
2(a); the initial decision as to the 2(d) yiolations alleged in

Count II of the complaint contained a cease and desist order.
On December 11, 1961, the Commission suspended the effectiye

date of the initial decision as to Count II, until further order of the
Commission.
On June 28, 1962 , the Commission issued an order vacating the

initial decision as to Count I and remanded the matter for fl1,her
proceedings.

On October 1 , 1962 : a 1181lring on remand was con,rened in \Ya
ington , D,C" and both 'Parties declined to introduce additional e.vi-
deuce at such hearing, The parties represented that they ,,auld noL

iile proposed findings and conclusions as provided by Rule 4, but
reserved their respective rights to present a form of appropriate
order, Such suggested orders have been filed, The parties have fully
resenTcd thcir respective rights of a.ppeal from any order as m:1:'' be
herein entered.

The posture of the record at this time is that the parties have been
accorded in an respects opportunity for a full hearing: and laYe
completed the introduction of evidence.

Since the hearing examiner issued his November 6 , 19C1 , c1eci",ion

in this case, the Federal Trade Commission has spoken authorita-
tively in its opinions in 7'1'i- T1 alley Packing A.ssociation Dockets
7225 and 7496 , Commission s Opinion dated May 10 , 196'2 f60 F.
1134, 1168J; Amercan Oil Compc(1Y, Docket Xo. 8183 , Commission
Opinion dated .Tune 27 , 1962 r60 F. C. 1786 , 180'lJ, and its Opinion
dated June 28 , 1962 r60 F. C. 1175J, remanding this case.

In 7'1'i- T1alley, the Commission heJc (p. 8) r60 F. C. 11751:

"" '" * In view of our holding that respondent's price discriminations may
resu1t in injury to competition regardlcf's of whether there is actual competi-

tion in the resale and distribution of the products involved in the discrimina

tions, we believe that the phrase "in the resale and distribution of respondent'
products" unduly limits the scope of the order and should be deleted therefrom,

And on page 5 rGO F. C. 1171J :
In any case involving the effect of a price disclimination on competition

between buyers , the requisite injury may be inferred from a showing that a
purchaser paid substantially less than its competitor for goods of like grade
and quality sold by the respondent (Federal 'Prade Commission v. Morton Salt
Company, supra) ; and it has been held that such an inference is permissible
despite testimony by the l1onfavored purchaser that he had not been injured

by the discrimination. Moog Ind1tstries , Inc. v. Fedeml Trade Oommission,
238 F. 2d 43 (1956); E. Edelmann Co. v. Federal Trade Commission, 239

. 2d 152 (1956). . . .
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In AnwTiclln Oil the Commission in its opinion (p. 3) (60 F.
1786 , 1806J interpreted J!odon Salt 00. (334 u.S. 37) (1948) as hold-

lng:
'" '" '" in price discrimination cases involving competition between buyers,

the requisite injury to such competition may he inferred from a showing that
the seller charged one customer a higher price for like goods than he had
charged one or more of the purchaser s competitors and that tDe amount of
tbis discrimination was substantial. * '" '"

nel in its opinion in the instant ease, the Commission, in comnlent:-

ing on Tri- Valley. inleT alia said (p. 7) (60 F.T.C- 1898J:

'" * 0' we hold that in any case involving the effect of a price discrimination
on competition between buyers, the requisite injury may be inferred from 
showing that a purchaser paid substantially less than its competitors for goods
of like grade and quality sold by the respondent and that the question of

snbstantiality must be determined from the facts in each case. * 

'" *'

Based upon the entire record, the evidence: the exhibits and ad-
missions ill briefs heretofore filed by the parties\ the hearing e:sa 11i-

Her makes the following:

FI1-"TINGS OF FACT

1, Respondent Lnited Bisenit Compa,ny of America, a Deltl'"'are
corporation , whose principal offce and place of business is at :?3th
and liVest :North Avenne : l\Ielrose Park, Illinois, is engaged on 
nationwide basis in the manufacture and sale under its own brand
of cookies and crackers (hereinafter called "biscuit products ). For
the year ending December 31 , 1959 \ respondent s gross sales '--el'B

approximately $138 000 000.
2. Respondent's operations are conducted through eight division

in various geogra,phical areas covering most of the United States.
liVith minor exceptions each division is exclusively responsible for
the sale of bjscuit products within its respective area; determincs its
sales policy a,nc1 pricing practices, and the discounts , if any, which
arc allowed to respondent's customers who resen at retail its bii3cnit
products in competition with each other. Respondent does not e.nploy
jobbers or distributors, bnt so11s directly to retaiJers, and delivers its
products in its own trucks to the retailers.

3, Respondent's retail customers l1 ty be classified as (a) "corpor-
ate chains " (b) " voluntary buying chains " (c) " supermarkets " and
(d) " independently owned grocery stores.

" "

Corporate chains ' ,-l

ally include multiple-unit reta.il grocery stores which utilize renrral
buying and contro1. A "voluntary buying chain" usually refer.
individuallv-ownec1 retail O"rocerv stores which "poo)" their pur-
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chases in oreler to utilize central buying fa.c.ilities without control of
the day. to.day operation of the individual store members. "Super.
markets" aTe, roughly, individually-oTIned retail grocery concerns
which operate more tha,n one reta.il grocery store; a.n " independent"
is an individually-owned retail groccrJ concern which nsually opcr
ates only one retail store.
4. Although the evidence adducc:cl by Commission couw:cl related

chiefly to reslJondent's Sawyer Division , any violation or S 2(a) of the
ClaTton Act which is proven in this case against any of the eight divi-
sions Ifill sustain a c.ease.-and-desist order against the corporate rc-
spondent. L nitecl Biscuit is legally responsible for the pricing prac-
tices and policies of each and all of its divisionso Its clil'isions are not
separate, corporate or legal entities , but are integrated parts of its over-
all operation.

5. Respondent manllfaetures , sells and distributes its biscuit prod-
ucts to retail grocery concerns and restaurants located throughout
most of the states of t-he United States including specifienlly Indiana
and ,Visconsin, and transports sa.id biscuit products across state
boundaries between respondent and its customers.

6. Respondent is engaged in C011111'OrC8 as "commerce" is defined in
the Clayton Act , in the course and conduct of its business in C011-

merce respondent is , and for several years last past has been , in com-
petition with ot,her busine,s8 concerns which manufacture and sell
biscuit products in the same manner as , or in a manner similar to, that
of respondent.

7. Rcsponc1enfs Sawyer Division operates gencrally in an are,a com-
posed of the States of IlJinois, and portions of Indiana, Kentucky,
lissouri , Iowa , ,Visconsin, and l\fichigan. ,Vi thin the division there

are in excess of 000 retail grocery customers.
8. From J nl)' 1 , 1D58 to June 30, 1D5D , respondent s Sa "'yeT Di,'i.

sion granted its cllstomers cumulative volume discounts based upon
the dollar volume of the eustomer s monthly purchases. These sched-

ules provided graduated discounts up to six pcrcent for varying

allounts of monthly purchases. Such scheduJes arc:

FO?o the PerIod JnZy , 1958 to June 30 , 19,

Discount\Irmthly purel/asBs (pc).ccnt)
o to $24,99__

---- --- ----- -----

------- 0
$25 to S39. 98 - - - __--_n_n -- u-- --- _n __n_--_n_--- -- - -- - --- 

- - - - - - --- 

$40 to $09. 99 -

. - - ' - - --- -- - -- - -- - - - - - - - --- -. - - - - - -- - - - - -

------- 3
$,0 to $99.99_

_- - - - - -- - - -- - -- - ------ -- - - -- --- -. - - - - -- - - - - - -- - -- 

$100 to $124.09_

--- --- - ----- ------- --- 

$125 and over -------------

--- --- --- ------ ------ -- 
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For the Period July , 1959 to Date of IS8nance of Complaint March 10 , 1960

Di8countJlonthly pllTchaIJC8 Percent
a to S2'1.99----

--------- -------- ------- -------

---- 0

$25 to $44.99--------

-------- -------- -------- ---------

$45 to $59.99--------

---------- -------- --- ----- --------

- 2
$60 to $74.90- -

--- --- --- - -- - ----- --- -- - - ------ -- - - - - -- --- --- -

------- 216

$75 to $89.99-

------ ----------- ---------- ------ -----

-- 3
$90 to $109.99 -

--- --- - - -- -- - -- --- ----- - - - - --- ----- - -- - --- -- - -- ---- -- - 

$110 to $124.99_- - -- - -- - -- - -- - -

--- - --- - -- - -------- - - - - -- - -- -- -- 

$130 to $140.99-

_------------ --- ----- -------- --------

-- 5
$150 and over__

----- ----- -------- --------

------- G

An independent grocery- store owner is al1myed a discount based
upon the total of his store or stores ' purchases of respondent's biscuit
products for a, particular month. In the case of ft customer making in-
dividual monthly purchases of less t.han $500 , who is a member of n
volunt.a.ry buying group, an additional one peTcent of his mont.hly sales
is payable to the group headquarters jf the aggregate monthly pur-
chases by the group are $500 or more , without l'cga.rc1 to the amount
of the customer s own monthly purchases. Corporate chains such as
the Kroger Company and the Great Atlantic & Pacific Tea Company,
which operate multiple units but have one common corporate owner-
ship, lun-e their purchases aggre,gated by area , and the discount is prtid
to t11e corporate chain s headquarters which operationalJy conduct.s
that chain s business in a particular area..

0. Sawyer Division s net sales for ID39 a.mountec1 to $12 215 G(-)3. In

January of that year Sa"'YeT sold to 21 773 customers operating 23 66c1

outlets. The lllil1ber of C. llstomers and outlets, of conrse, varies from
11lonth to month. During January, 1959 , 8 057 Sawyer Division cus-
tomers earned a volume discount; i. , the amount as credited to them
and they received the discount either at that time or later. In that
period, 13,716 Sawyer customers neither earned nor received such 
discount. Of the customers receiving volume discounts, many received
less than 6%.

10. In January, 1D59, rebtil grocery customers of respondent ea-rneil
and , either then or later, received volume discount payments fiS

follows:
Percent

718 customers-- - --- u- ---- - - - un -- --- ----- -_u

--- --- - -- --- -

----- n -- 

287 customers_--

--- - ---- -- --- -- - ------- - - -

- - u- - -- --- - --- -- -

-- - -- - - - - 

704 customers__- - -- - -

---- - - --- - ------ -- -- -- - --- --- --- ---- - --- - -- - - - - 

310 customers_-- --- -

- --- --- ------ - -- ---------- - - - ---- --- - -- - -- - - 

038 custOllers-- - -

-- --- ------ ------------- -- - - -- - ---- - - -- --- - -- --- -- 

Certain of the customers receiving no volume discount, or less than
60/0 discount, were in competition with one or more customers receiv-
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illg the full 6% discount. The favored customers included inteT alia

chain store organizations snch as the I roger Company, the Great
\.Xb. lltic & Pacific Tea, Company, and Rational Food Stores.

11. :)lost of the major retail grocery chain stores with seven or
more. outlets, purchasing from t.he Sa '\;ver Division in 1859 , and

listed on ex 120-A and - , were allO\vccl a 6?0 volume discount
although the independent stores ,yhich competed 1dth the ellain
stores were allowed a lesser discount.

12. Owners of inclividl1ally-mvued grocery stores in the cities of
Burlington, "'Visconsin , and South Bend and Gary, Incliana , -who

,n' re not members of a buying group nor units of a corporate chain
tcsrifiecl concerning the gcmeroJ operations of their stores , with par-
ticular reference to their business relationships and practices with
l'e pondent. Such store owners weTe: In Burlington: Donalc1 Heh-

berg, Paul Spiegelhoff , John Knutowski, and Robert C. Grossman;
In Gary, Indiana; 'Vulter PaD , Jack Landsman, Oscar oa.k, and
In- ir:.g Tobe; in South Bend , Indiana; Dennis JIorvath , Earl ,Valter
Plack 3Jarion )Iowicki , and Vincent A. Koziatck. Annual sales for
some of these stores were: $1 million, $500 000, $417 000, $360 000
$320 000 , $240 000 , $125 000, and $120 000.

13. Although the retail dollar sales of respondent' s biscuit prod-
ucts constitute a fractional percentage of the overall gross sales of
some of the stores whose owners testified, the profit margin for the
storcs is very small. Some of the witnesses testified, and a.re uncon-

tradicted in this record , that the net profit margin in the retail gro-
cery business as an industry is ow in relation to gross sales. Some
of the independent store owners testified generally that they endeavor
to keep their biscuit products priced at approximately the same level
as their competitors , including chain stores but such cha.ins provide
e.specially strong competition for them, and over-all the retail gro-

cery business is highly competitive.

H. The independent store owners are unable to match the overall
10"e.1' prices of the corporate chains on most items. The independents
are unable to Ineet the indirect price reductions implicit in the use

and issuance of trading stamps; also, they cannot afford to ad ver-
li30 as extensively as the chains. Several independents testified they do
no advertising at all except by signs a,nd posters on their premises.
These individual store owners are unable to match the chain stores
expensive plants, air conditioned premises in some instances, ample
parking lots, larger and more attractive display areas , and other fea-
tlues, which cause the chains to be more attractive to cllstomers and
to provide more comfortable places to shop. If the chain stores stay
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open for the same number of hours as the independents , such advan-
tages as the independents might have enjoyed by staying open longer
hOllrs also cease to exist.

13. cUany complex factors entcr into the ability of an independent
grocery-store operator to competB successfully with the corporate
chRins and the members of the buying groups. One store owner tes-
tified: "IVe have to fight not only for pennies but for fractions. " In.
dependent store witnesses testified that the price at which they pur-
cha e their merchandise is a very important, if not the most import-
ant factor in determining whether they are, able to compete.

16. Although the dollar differences in the amount of the dollar
discounts paid to the independents as against the chains and buying
groups may not be substantial , the percenta.ge differences in the
amount of discount received , and , therefore inibal cost to the inde-

pendent store owner, may be substa,ntial.
Ii. A comparison of purchase volumes and discounts of individual

cha.in stores with purchase volumes and discounts of independent
grocery stores made by complaint counsel in Appendix A to his
brief , and unchallenged by respondent, shows the following:

of purchase volumes and discounts of individual chain storps with
plU'chase L' olwnes mal discounts of l:ndependent grocery stores

CO;11is. i : G,cutcr Dis- I Gl'eatoown, Pur- pllrchasco count discountscxbibit PU1C;lascr Location Date C)1ases El tcrms ' (per- in tcrmso. ! of dollier cent) ofp6r-
amount centage

:-K Kroger OIlPanY6 8mm-- ' G"Y. 1nLm
i ',no 1959 

' S4

---_.

OQ.

.')-

D , Wally s Flfth.-\vcnue:.IBrLn - dU-- Jan. 19 9 4 3( :jl.!)
3()-K I Kroge.r CO:llpany 6

- - ..__

don_ u--- F(ob l!)oa 41. 28 4.0, G. () 100.
".mc.\l'ct

JjL:. !r 1!!. il!II :'O
;:: U 

::::

99-B i Gene s Certified SllPel';arL,

--..

ct, 19 66. 40. 5.') 

100-A ' A&P--

----

u_u uo-- - );o\'. l(JL!9 50.60 - - G.O' 71.4
100- ' Tobe H sU!JSr.:.Illrke.L_ _n- -- donn_ ?\ov. la5a 

!!!.

49. 33 3'

.--

101- A. & P_

. --

-- _uu do-- Dec. 1959 57. 0 200.
101-D ! \Vally s Fifth Avenue J\IarL;m_ do_mum Dee, 19 . 3D . 97 2. 0 ,

--- 

71.101-A A&P_

_--

--m----

----

uu_do_nuuu Dee, HhJ "1. 33 .u--_un 6.
101-B I Gene s Super::arkoL--nu _ --udo-- -- Dec. 1959 106. 05 48. 72, 3 unu--
lOCJ-1I Kroger Company 62S-

- -

dOnn_...- Kov. HJ59 56 '-00----00- 3CJO.

~~~~ ~~~ :::::' ::::: :::::::::

: i

~~~ ~~~~~

71.4
100-C Tobe s SllPor:.IirkeL--_ domm__ ov. 1959 99. 99.
lOo-H KrogerCOIT,panyf)2

- _

dounnu- Nov. 1959 . mumu 6. 0 300.
10o-D Wally sFlfthAvcnuc).Ial'L--

--_

do- - Nov. 9 26, 64 25. G8 1.5-
101-H Krogf\Con;par.yG?S_ - uu_ dou --_u Dae. 1909 14. 86 -- - H. 71.4
101-B Gene s Super l\larkeL_-- - _u-- do--_ -- Dec. Hi59 106. 05 91.19
101- Kroger CO:llp8.11Y 628--

. _--

donn_ ._.. Doc. 1 )rj9 14. 86 _

----

- 200.
101-D '''ally s 1'1fth Avenue . MarL- -- do- - Dec. 19 9 58. 30 43. 44 2. () -

---

66- Kroger Store F9S-- . SO . Bend , ; Jan. 1909 29. 44 U_ , 6. 50.

66-B K & F :Food Market-- _ u .u__do.. Jan. 1959 72. ; 43. 29 4. 0 - --_n66-L Kroger Store F 98- d _ndo-- Jail. 1959 44 - 

.....

66-B B orvath' s Self Se!vicc-- -- do--n- JaD. IG59 , 6b. 50 39.
66- Kroger Store F 98-

- - --_

do-- .Tall. 1\159 29. 44 - 

1.....
66-B VllCe sSllpt,rSayeL_

_._--_ - --_

do-- Jan. 1959 56, 08 26.
66- Kruger Store l' 98-- --,,00.. 1- --do-- Jan. H159 

?(,

44 . 26 6, 0 200.

COlipurison



66-

66-
66-
66-
66-
66-
66-
65-
66-
65-
66-
66-
66-
66-
66-

;'1

ilT

17-
67-
Gi-
Gi-
67-
67-
67-
67-
57-
67-
67-
57-
1:7-
Gi-
67-
67-
67-
G7-
67-
G7-
67-
67-
67.-
67-
67-
67-
57-. :'1
67-
6h\1
67-
68-
58-
68-
68-
68-
68-
68-
68-
68-
68-
68-
68-
68-
68-
68-
68-
68-
68-
105-D
106-A
106-D
107-
106-
105-A
106-
105-A
105-D
107-
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Dis-
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(pcr-
ceEt)

Greater
discounts
jnterms
oiper-

centage

29. 18 m 1 2.Food center.--

-------

South Bend, Jan. 1959
Ind.

Kroger StorC' F 105--

_-- _----

do. - Jan. 1\J59

A&: J MarkcL--n

---.

.n-- don ---- Jan. 1959

Kroger Store F 10iL 

- - - _

do_u""_-- Jan. 1959
K& F )'larket-- _----. - n don Jan. 1959
Kroger Store F 105.. u ----_ do-- - Jan. llJ,;

orV2.th' s Self serVice_ UU- ' n do_ -- Jan. 19
Kroger Store F 105-- u_u - n douu.._.- Jan. 1959
Vmee s tSuper SaveL 

- .._..

don ' Jan. 19;,9

Kroger Sore F 105 ---- - n do_

.___ ---

- Jan. 1959,
Food Centec-

- _

do.--__ -- Jan. H15\!
:-Tationai Food Store 44_

- --_._

uo- Jan. liJ,'jQ
K & F Food MarkeL_

_--- _

don _ u Jan. 1959

I ::aUona! Food Store 44u. _donu--n - Jan. 1 159

, Horvath's Self Service-

- _

don Jan. IlJ,

')!)

:"ational Food Storf\44_

- - ----_

don - --. Jan. 1959
Vbwe s Super SaveL_ u_-- _ do-_----_ - Jan. 1959
l"lltioI'.ElI Food Store 44--

-- _

do--.. Jan. 1959
F(J(Jd Center

.---- _

do_ Jan. 195!)

Kroger Store F \l8u- 

- --_..

don Feb. 1959

A & J MElrketu--. --.u

- _

dom__

--_

- Feb. 1959
Kroger Stom F mL_ un__

- _

do_----_ - 1"eb. Ig59

K& F Food ::IarkeL_--- __ do_

- -

Feb. HJ,')9

Kroger Store F 98.. n _ _u--don Feb. 1959

IIoryatlJ s Self Serdce__

- _

don u__--- :FfJb. 1959
Kroger S1:re F 98_

.' p _

do_ uu---- Feb. 1959

r\:;

~~~~~ --. ::: ::: ::::_

- f

g: ~~~~

;?sI . F - i65:::::::::: I

:::: : ::::::: 

:g: i
A & .I ?vlal'keL- -- - _u__ do- --u - Fob. 1959
Kroger Stne -1" 105

---- - .----

1 Feb. 1959K & F MarkeL_ - _u do----u-- Feb. H)59
Kroger Store F 105_ uun-- n do--_ Feb. 195(J

;:;l

~~~~~~ --- -- ::--

:: f g: i

~~~~~~ ~~~ ;;:"

44/' :H!'+LI I!; !Ii
?-atlOnal Food Store 4L -_u n don------ - Feb. 19;;9
K & F Food Market._

-- ----_

do- - Feb. 1959
NatIonal Food Stale 41. .--

- p.-_

do--n--n - :Feb. 1959

Horvath' s Sei! Service-

- _ _____

do_ - Feb. 1959
I\ational Food 8tore 41. - --_ do_ n_---- - :Feb. 195\1
Vince :; Super SaveL--_n- - --

--_

do_ - Feb. 1959
Kationai Food 5tor041._

_----

do--u.- --- Feb. 1959

98:::::: :::: i:::::gg:::::::::

~~~~ ~~~~

Horva.th' s Self Servicen

- ----_

donn._ u- Mar. 1959
Kroger Store F 98u - u-- do-------- Mar. 1959
Virlce s Super SaveL----_--

- _

-.udo_ u- Mar. 1959
Kroger Store F 98----u- 

- ----_

dom__---- Mar. 195\1

:Food Centcru_ n_----

- --_

do--__-- - Mar. 1959
KrogerStore:F105.-------_ - _--u do_-- _---- Mar. 1959
IIorvatb' s Sel! Servicen

-- p_

do_n--_ - Mar. 1959
Kroger Store F 105--

------- -----

uo_

_--

_n- IBr. 1959

Vince s Duper Sliver--__ u ----_doun_---- Mlir. 1959
Kroger Store F 105 n- - do_--h--p :\far. 1959
Food CenteL-- --u----n

- ----_

UOn __nn- :\far. 1959
atjonal Food Store 44

----

n _---- do--n---- Mar. 1959
Horvath' s Sel! servicen n-- dO-------- far. 1959

atlonal Food Store 4Lnn- -- do___

_--..

, Mar. 1959

Vince s Super Saver--_----

- -----

do_ _n_

----

' Mar. 1959

National Food 8tore44----- _.-- do--n---- - Mar. 1959
Food Centeru

---

u--u do_---- - Mar. 1959 '

Kroger Store:F 98__._

--- ' ___--

do- _n___- Oct. 1959

J:_

~~~ :::: ~~~~

:::::::1 g

~~~~

Horvath' s Self Service-- __ n _----do- - _u--- Oct. 1959

;:r

::: : :::::g ::: ' g

: i

~~~

Kroger Store F 105--

--_----

- H_--do--_ -- Oct. 1959
K &: F Food MarkoL- --

. ----_

do- __n--- Oct. 1959
Kroger Store F 105__ _u--_ --u_do- _nn_- Oct. 1959
Horvath' s Self Service.. ----

--_

do- --_ _n- O t. 1959

n08 48 

----

15. 60 --_u--
22, 'iO.
72, 'i0.
n08 100.
58. 46.

-----

22. 100.
56. 34.
22. OS 200.
2!1 18 
27. 75 50.
72. 44.
27.

----

100.
68. 40.

-----

27. 100.
56. 28.
27.

-----

200,
29. 1.43 _------on
33. 10.
22. 66 _--n----

---

33. 50.

'),

12 51.76 n..
33. i--

------

100.

I n.

----- ----

33. 3fJ 100.
41.86

--'

.u----
33. 10. _--n-----
22. --nu--
20.
22. ---u-
20. --_u-- 50,
8::, 64.
20. u-- 100.
51. 34. uu_u-
20.
41.

29.
22.
:29.

: ii '
- 56.

54. 91 25.
29. 11 -
41. 86 12.
2!I ll 6.
22.
25.
56.
25.
35. 41 ---- 9:63
25. 78 4.
21.34
30. 21 -------

--- ----

566:0

i -

~~~~~ ----

206'-0
35. 41 5. 20 2.

n-- - 6. 0 u

---

22:22
- 100.

33, 87 u ------ 6. 0 200.
35. 41 1. 54 2.
33. 87' 12. 53 6. 0--
21.341
49.
46.
49.71.43 21.73
49. 70 --_u u---
52. 63 2' !J3

: i

~~~~

ii: 23'-45-

21. 0 --om
100.

50.

0 100.

---

iOO. 0

--__ --_.-------

30.
0 100.
0 ' -_u----
0; 200.

: g i

200.

, 140.
5 '

_-- -----

--u

~~~~

0 200.
0 _ _----U
0 140.

------
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Date , chases in terms (pOl'- in terms
oi dollar COllt) oiper-amount 1 centage

106-D ! Kroger Store F 105----_----- SO . Bend, Oct. 1959 : 4i. 99 1

10li-A Vince s Super SaveL_ - --_ndo_------- Oct. 1\J59 I 52. 63 4.
106-D ' National Food Store 4L u _--ndo-------- Oct. 1959' 3. 00 - --- 6. 0 u--------
106-A A&J::farket--

_-- ---- _--

do- -- Oct. 1959 ' '845 , '5. 45 :0

:...

,,00

lO6-D National Food Store 44- --

-----

dO- u_- , Oct. 1950 3. 00 ---------- 60 200 0
lO6-A K & F Food Ala-rkeL- ------ -- do- ------- Oct. 1959 4(,, 14 43. 14 2

----

106- Kational Food Store4L__-- _ do_ _--- Oct. 1959

---- ----

lO7-A ' norvath' s SelfSorviee_

_-- --_--

do--

__--

, Oct. 195 71. 68.

----

106- NRtional Food store4L_--

---

dO------- Oct. 1959 
I 3.

00 --

---

lOG-A Vince s Super Saver_

___--_-- _

do- - _n- Oct. 1959, 52. 63 49. 63 2. 0 -----
10G- NatlOnal Food Store4L_ --- _--ndO_----__ Oct. 1059 ' 3. 00 -h_

----

0 _------B-
106- :Food Center

--_------- _--_

do-

--_

-- Oct. 1959 24. 21.05 0 -

------

108- Krogor Store F 105

_--------- --

do--

_----

, Nov. 1959 39.00 ------- --- 6. , 300.
108-A K & F MarkeL_-- -- -nudOm_- OV. 19.9 41. 09 2.09 1. 5 ; ----_u_u
108- Kroger Store F 105--

----- .--_

donn

- -

-- Nov. 1959 39. 00 4. 15 6 a 3000
109-A Horvath' sSeIfServ!conn_-- i-- do- _----- Nov. 19S9 34.

'j :

------u-- 5 -----
108- Kroger Store F 105--_n-----

-----

dOm----- Nov. 1959 39. 00 1

_-- --_

108- inca s Super .sav

_--

_-- _--udon------- Nov. 1959 5 6! 19. 0 -

.--- ----

110- Kroger StoIB F 10J_--

- ----_

domn--_- Dec. 1959 41. J9' --

---- 

' 2

.....

lIO-A K& F Food MarkeL_------ --d_dOm ----- Dec. 1959 63. 90 16. 31 
110-C : KrogerStoreF105--- n_----_-- do_m-- _-- DflC. \95" 47. 59 ------ 6. 0 140.
111 A Horvath' s SelfServiccm__ do_

----_--

' Dec. 1959 67. 65 ----20. 06 .1'nD-C 'Krogor Store F 105

--__--_. _____

do-

_--

' Dec. 1959 47. 59 n__--___ -. 6. 0 100,
llO- ' vlnce ssuporsavern_--

-----

' Dec. lfJ,'i9 77. 29,

:g 

-- 50.i7- A&P----- _m-------
i B

gton Jail. 1959 79. 93 ----
77- Grossman Foods_----__

--- -

donnn__ , Jan. 19,,9 84. 50 

Gro co- I:::::

g::::

:::1 f,

;: ~~~~

i- -

~~~

1- l

:::

t1 

~~~~~~~~~~ ::: ~~~ ::= :==

:::::i : i

~~~

r:::::::
::::1 

:g: 50.
86-A : HillsldeGrocerYCo_

_--__

dom_-- 1 Feb. HJ59 91. 481 17. _--u-8i- A & P --d_

----

I---- Il\3.l'. 19S(J 79.
1 28.

45 0 i 100.

=1 Xr

~~~~~~ ::::: ~~~ ::' ::::: g:::::::::

: i 1:::::::::: :g;- 50.
87-A BlllS1deGrOCerYCO__----- dOmn_--- ,jIar. 19 9 1 81 16. 75 4. 0 - --mm-
88-A Ad _m_ n_--

---__

dO-

_-- _--

-- Oct. 19;;9 I 12. 00 ----- ' LO ' 71.
88- Gro" man oods_

,-----

do_u_ ' Oct. 1959, 100. 99 28. 1 3"88-A A & P nmu_

---- _----- ----_

do-- -- Oct. 1959 72. 01) --B-- 6: 

-----

';0.-6
S8- Hillside Grocery CO_---

-_-- ----_

dom_-- Oct. 1959 124. 03 51.97 4.

___--__ ---

SU-A A&Pnm--n-- m ----do--n_ - Nov. 1959 75. 53 7. 55 6. 0 I 140.

!m 

~~~

;:6;::::

::.

J!::
:1 E!

!iii ,in! 1:::.

!! 

SPiegelhofIsuperMarkeL--

-----

donu_ ov. 19.'j9 105. 30. 44 ;--a--
A & P -- n_--_

--__..--- -- __--_

dom----_ _I Dec. 1959 67. 32 ------gO-A' HilsidE! Grocery Co_----

--- --

dO_m--n-
1 Dcc, 1959 9(\.

99 I 29. 67 3. 5 ! ----u---
g=i tio ihO sup

!::

g:::::::::i E
: i6 i6- 

:g I-----

~~~~

18. As a result of the respondent's volume discounts , hereinabove
described , some of the respondent' s customers were charged higher net
prices for respondent's goods of likc grade and quality than ",cre
other of respondent's customers, competing with such unfa-vored cus-
tomers. This constitutes a price discrimination under S 2 (a) of the

amended Clayton Act. (FTO Y. ..nheusei' Bnsch , Inc. 366 U.S. 536
(1960) )

19. In Gary, Indiana

, '

Wally's Fifth Avenue Mart earned , was creel.
ited with, and either then or later received , the following volume dis-
counts in various months of 1959: 3.0% in January and February;

0% in March; 0% in October; 1.5% in November and 2% in Decem.

Comis-
"on 

e:dnblt
No.

Purchaser Location

224-069--i0--0
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bel'. Although there is no specific evidence as to t.he other months of
1959 , 'Yalter PaJl , the st.oro s owner, testified , in efJ:ed, th,1t \YallY
eaTned onlv Imyer volume cliscounts. Other stores in Gary recei\CinO'

dlscounts uncler G% included: Better Foods , Inc. Genc s Sl.:pcrmarke
and Tobis Supermarket. These stores we.re each compc:ting ith onG

or more of responclent:s customersl'cceiving 6% discount for purchases
made at the same time. These favored customers included I\:roger and
A&P.

20. In South Bend , Indiana , in 1959 , certain independent store cus-
tomers of the respondent failed to earn any volu118 discounts or earned

and received discounts of less than 0%. Such customers and the \ ol-
U118 (liscounts earned in January 1959 , if any: includecl the following:

Percent
Hor,ath' s Self Senice___nnn_- _
Yince s Super Saver nnnnn_n__

____ ___

- 3
Pood Center -

- - - - - - - - - -- - --- - - - - - - - - - - - - - --- - - - - - - - - -- - - - - - - - -- - - - - 

-- 2
A & J Iarket --------

---------------------------------------

- 0
I( & F Food Iarkct____---

--- --- -----------------

----- 4

Those who earned the discounts received the payments indicated. The
eviclenee proves discounts under 01' no discounts , 'IH:r8 gi'lc8n in

1900 to some 01' al1 of these customers. Each competed \\ith one 01'

more c,nstomers of respondent receiving 6% yolume cliscounts Jar pur-
chases mac1c at the same time. These If1\ol'ell cnstomers included Kro-
ger and ational.

21. In many instances the grocery stores receiving the smaller

(115(:ounts purchased marc goods from the respondent in a particular
month than did the indi\ idunJ competing chain store outlet receiving
W7c. For example, in October 1959, Gene s Supermarket in Gary,

Indiana , received a 2:12 volume discount on biscuit purchases from
respondent of $C- 'I'\hilc '- &; P rcceived a (j% volume clisconnt on
smaller purchases of $2G.28 deliyered to one of its outlets competing
\\ith Gene s. As another example, in October 1959 , Fooel Center in
onth Bend, Indiana, received no discount on biscuit purchases

from respondent of 824:. , 'Iyhile ntional received a G% cliscOllllt on
purchases of 83 deli'l cred to National Store #44 competing \\ith
Fooel Center. This in€:quality in payments was due to the fact that
the chains 'I el'e given volume discounts based on the aggrcgated pur"
chases of their mu1tip1e outJcts.

22. As a result inter aria of the aforementioned differences in \ ol-

mne discounts allowed to its customers, respondent charged some

of its customers a higher net price for goods of like grade and qual-
lty than it charged a competing customer or customers. Thereby the
competitive ability of the non-favored customers was injured or
destroyed.
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2:3. A preponderance of the reliable, probative and substantial
evidence in the record pl'Dve.s , and the hearing examiner hereby finds
that respondent, by engaging in the acts and practices hereinabove

described and set forth , has disc.l'irllinatcll in price uet-:reen diilerent
purchasers of its commodities of like grade and quality, and the of-
lect thereof may be substantially to lessen competition , tend to create
n. monopoly, and to injure, destroy and prevent competition betTI'cen
its customers in violation of S 2(a) of t.he Clayton Act, as amended.

24. The hmu.jng examiner further Lincls that sueh price discrim-
ination by respondent was not made in good faith to meet. an equally
low price of a competitor. The hearing examiner therefore reaches
the iolloTling:

CONCL u SIOXS

The Federal Trade Commission has jurisdiction
and the subject matter of this proceeding and this
the public interest.
In the manufacture and sale of its biscuit products, respondent

United Biscuit Company of America, is engaged in commerce, as
eommerce" is defined in the Clayton Act, as amended.
In the manufa,cture and sale of its biscuit products in comrncrce

respondent, by means of the acts and practices hereinaboye found
and by means of its discount schedules , and other acts related above
has discriminated in price betwecn different purcha,sers of its prod-
ucts of like grade a,nd quality by selling its said products to some of
its customers at lower prices than it sells like products to other of its
eustomers competing with the favored customers in the retail sale of
such products. Such acts and practices constitute price discrimination
in violation of g 2 (a) of the Clayton Act , as amended.

The eUect of such price discrimination may be substantially to les-
sen competition , tend to create a monopoly, and to injure, destroy,

and prevent c.ompetition in violatioll of S 2(a) of the Clay tOll Act, as
amendecl.

N ow, therefore
It is ord6l' That United Biscuit Company of A.merica , a corpor.

atioll , and its offcers , representatives , agents and employees , directly
or throuah any cor orate or other device, in connection with the sale
and distribution of their products including cookies and crackers

in commerce, as "conm1erce" is defined in the Cla:yton Act, do forth-
with cease and desist from discriminating, directly or indirectly, in
the price of such products of like grade and quality by selling to any
pnrchaser at net prices higher than the net prices charged any other

over the parties
proceeding is in
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purchaser who
higher price.

in fact, competes with the purchaser paying the

OPIKlON OF THE COltDIISSION

Ii'EBRDARY 7 , 196-!

By ANDERSON C01nmi88ioTW1;

This matter is before us upon the exceptions of respondent to the

hearing exa.miner s initial decision as to Count I of the complaint
filed :November 0 , 1062, holding rcspondent in violation of Section

2 (a) of the Clayton Act , as amended, and ordering it to cease and
desist from discriminations in price.
The Commission, on June 28 , 1062 (60 F. C. 1803j, vacated a

prior initial decision as to Count I, filed K ovember 13, 1061 , and
remanded the matter to the hearing examiner for further proceed.
ings in conformity with the views expressed by the Commission
therein. The Commission held that on the basis of the facts in the
record at that time there was suffcient evidence to find that the com-

petiti.ve opportunities of certain purchasers \Tere injured when t.hey
had to pay respondent substantially more than their competitors had
to pay and that the eiIcct may be snbstantialJy to injure, destroy or
prevent competition with the purchasers receiving the benefit of such
discriminations. The Commission further held that unless such 8hOl'\-

ing is rebutted or justified, the evidence is suffcient to support an orc1cl'

against respondent to cea,se and desist the discriminations in price
charged in the compJaint.

:No further evidence was presented by either party at the time

fixed for hearing on remand , October 1 , 1062. The hearing examiner
thereafter, on X ovembcr 0, 1062, filed his initial decision upon
remand as to Count I, and it is as to this decision that respondent
now files its exceptions.

A brief summary of the facts in this matter follows. Respondent
United Biscuit Company of America, a Delaware coropration with
its principal offce at 25th and 'W cst North A venue, Melrose Park
Illinois, is engaged on a nationwide basis in the manufacture and
sale of cookies and crackers under its own brand name. Respondent'
operations arc conducted through eight divisions in various geo.
1 The hearJng examiner fied hiE in1tal dec1slon as to Count II of the complaint on

November 13, 1961, which is an initial dec1s1on based on an agreement contaInIng a

coment order to cease and desist. The Commission stayed the effective date of this dec1.

sion on December 7, 1961. The initIal decision as to Count II w1l be adopted fiB the
decision of the CommissIon by an order to be issued simultaneously with the order dis-
posing of this proceedIng as to Count I of the complaInt.
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graphical areas covering n10st of the L.nited States. Its net sales in
the year ending December 31 , 1959 , were !lpproximate1y $138 000 000.

Respondent., through its Sawyer Biscuit Division (Sawyer Divi-
sion) during the period covered by the complaint, used discount
sc.hedules in connection with its sales "which provided graduated or

vo:lume" discounts to purchasers of up to 6 percent for varying
amounts of monthly purchases. In the case of a purclmscr with more
than one store, such as a corporate chain with multiple retail outlets
the discount under these schedules was calculated on the basis of
the aggregated pureh!lses of !lll the stores opemted by the purchaser.

Respondcnt, by re!lson of the use of the !lforementioncd discount
schedules, discriminated in price between clifferent purchasers of its
biscuit products of Jike gmde and quality. The evidence 1argely con.
cerns the operations of t.he Sawyer Division which operates genera.lIy
in the staJes of I11inois and portions of Indiana, Kentucky, :l.fs-
souri , Iowa , 1Visconsin and JIichigan. Sawyer Division s net sales for
1%9 !lnountcd to $12 215 665. In Ja1lmry of that year it sold to

773 customers operating 23 664 outlets. The number of customers
and outlets , however, varies from mont.h to mont.h. During January
195D, 8 057 Sa\'yer Division eustomel's carned a volume discount
T' hich amount \vas credited to them and received either at that time
or Jater. In the same month 13 716 Sawyer Division customers neither
earned nor received such a discount.

Of the customers re-ceiving volume discounts , many rcceived less
than G percent. For instance, in January 1959, retail grocery cus-
tomers of respondent earned and either then or Jater received volume
discount payments as follows: 3 718 customers-2 percent, 2 287 cus-
tomers - 3 percent , 704 customers - 4 percent, 310 cust-onlers - 5
percent, 1 038 customers - 6 percent. Certain of the customers re-
ceiving no volume disconnt or Jess than 6 percent were in competi-
tion with one or more customers receiving the full 6 percent. These
favored customers included chain store organizations such as The
Kroger Company (Kroger), The Great Atiantic & Pacific Tea Co.
(A & P), !lncl Nationa1 Fooel Stores ("'ational). 'With one exception
an of the major retail grocery chain stores with seven or more out-
lets purchasing from the Sawyer Division in 1959 , including such
stores as I\:roger , A & P and National , \'ere allO\ved a 6 percent vol-
ume discount.

The record shows price discriminations between and among com-
peting customers in the trading areas of Gary, Indiana, South BEm
Indiana , and Burlington , ",Visconsin. The Gary, Indiana , market wIll
serve as an illustration. There , one customer paying a higher price
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for respondent's products was IValJv s Fifth Avenue Inrt. IV,,11\'
was credited with t.he follo,,-ing vol llne discounts in ,'arious mon ths
in 1959: 3.0 percent in January and February, 2. 0 percent in )'1,"1'('h
o percent in October , 1. 5 percent in oYembcr, and percent in
December. In other months that year IVaDy s apparently famed 0111)-
low volume discounts. Other stores in Gary, Indiana, receiving rEs-

counts under 6 percent included Better Foods, Ine. (e.g. l)(rc
earned October 1858); Gene s Super \Tarket (e.g. 5 percent earnell
December 1858) ; and Tobe s Super Iarket (e. 5 percent ca.meel
November 1959). These stores "ere ea.eh competing "it.h one or 11:01'8

of respondenfs customers receiving 6 pm'cent discounts for pn ll1

made at the same time, IYhieh f Ll'orec1 customers included Kroger
and A & P. In many instances , the grocery stores receiving the )J;a1
leI' discounts purchased more goods from rcspondent in a parti'::nJru
nlonth than did the individual competing chain store outlet rer'ei\'
ing the 6 percent. This inequality in paYlnents 11113 due' to the filet

that the chains \\ere given volume discounts based on the aggreg,i tec1
purchases of their mu16ple outlets.

As a result of the aforementioned differences in volume. discounts
respondent charged some customers a higher price for like goods
than it charged a competing customer or competing customer:.

Independent store 0\1ne,r8 testified generally as to the highly (' r);n-
petiti"n: nature of the retail food business. et profits are JOIY ,-end

cash discounts and other alJo\yances aTe important. One store ov nc:r
witness testified "'" '" , \ye, haye to fight not only for pennie hi.1t

for fractions." There are a number of examples or low net profits
sho\\n in the record. Certain of the independent store I\itnesses ti-
fied that price was a ' ery important, if not the most important , fac-
tor in enabJing them to compete. There is also testimony from such
witnesses to U;e effect that if t.hey could buy cheaper they could sen
for less and that customers will , in the over- all picture buy where
the prices are 10\181'

The examiner , in his in1tia,l decision as to Count I , filed No':cm-
bel' 9, 1962 , held that, as R result of respondent's price discrimina-
tions, the competitive ability of the non-favored c.ustomers 'iYW.; in-
jured Or destroyed. lIe concluded therefore t.hat respondent doLlted
t:ection 2(a) of the Clayton Act as amended. This initia1 c1eci- I(JI

as to Count I filed November 9 , 196:2 , is the c1ec.ision before IF lor
review on the appea.1 of the respondent and it is the ':initial c1eci::ion
hereafter referred to unless otherwise indicated.

Respondent ta.kes exception (1) to certaill portions of tIle initial
decision relating to the nature of the price discriminations, (2) to
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the exa.miner s findings and conclusions as to competitive injury, (3)

to the finding that respondent's price discriminations 1\ere not made
in good faith to meet the equally low price of a competitor, and

fiany, (4) to the scope of the order.
To begin with , respondent objects to the numbered paragraphs 2

, and 9 , or parts thereof , on the ground that these contain a finding
that discount schedules of respondent's Sawyer Division appliecl to
all its retail customers. "\Ve do not interpret the pa.ragraphs cit.ed as
making any such finding, and therefore reject the exception so ma.de.
To avoid any possible question in the matter, however , we hold that
the evidence does not sholl that the challenged discount schedules

,\yere used by any of respondent' s divisions except the Sawyer Divi
S1On.

Hespondent next obje,cts to asserted findings in paragraphs llUll
bereel 3 , 8 , and 16 of the initial decision, that customers of respolld

ent' aw:yer Division that are members of voluntary groups pool
their purchases from respondent and that they are treated like cor
porate chains with respect to the aggregation of purchases. Appal'

ently, the main contention here centers around the examiner s state,

ment, in paragraph 8 , which reads

, ':

1n the case of a customer mak
ing indiyic1ual monthly purchases of less than $500 : who is a member
of a voluntary buying group, an additional one percent of his
monthly sales is payable to the group headquarters if the aggregate
monthly purchases by the group are 8500 or more, wit.hout reg'lrd
to the amount of the customer s own monthly purchases." Such pay-
ments were provided for in a scheduJe adopted July 1 , 1060. Com.
ph,int counsel takes the position that the cyidence in the record docs
not relate to that more recent schedule , and he urges that the finding
contained in the sentence aboye quoted is not necessary to the deci
sion. Considering all the factors, we conclude that such finding
should be stricken. R.espondent's exception will be sustained to tl1at
extent on this point.

Respondent excepts to the asserted implication , in numbered par
agraph 22 and the third p Lragraph of the conclusions in the initial
decisjon, that it has discriminated in price by acts and practices
other than the emp10yment of its v01ume discount schedules. It can.
tests in effect the use of the term intc1' alia in numbered paragraph
22 and the phrase "and other acts related above" in the third para.
graph of the conclusions. Complaint counsel answers that any. such
fiding a,nel conclusion may have had reference to the one percent
payment to voluntary group headquarters referred to in the finding
quot.ed in the prior paragraph. Sueh finding is to be stricken and
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there is no othcr evidence to support t.he broader holding "hich the
examiner apparently has made and \\hich rcspondent objects to.
Accordingly, the initial decision Ivi11 be modificc1 by striking the
aforementioned words.

An exception is next taken to the finding in numbered paragraph
23 and to the conclusion in tho initial decision that the cHect of re-
spondent' s practices may be to " tend to create f1 monopoly." Com-
plaint coun8e1 cloes not oppose dropping this holding from the deci-
sion , and since the evidence fails to cJearly support a finding and
conclusion as to a tendency to monopoly, the initial decision 'will be
amended by striking such references.

RcspOlldent:s exception to the he,aring p,xmnincr s failnl'e to find
that the price discriminations consisted 0111y of a favoring of C01'-

pontte chains against independents by permitting chains to combine

purchases is disallowe(l. 'Ihe reason is tlwt SHch ,yas nOl: the basis
for the finding of unlawful price discriminations. The combining of
the purchases of cha.in store outlets wa.s a contributing factor , but
the real illegality here found was due to the differences ill net prices
as a result of using volume discount schedules. There is a violation
shown with or without the evidence of the combining of chain pur-
chases.

Respondent next objects to the findings on the likelihood of com.
petitive injury. The hearing examiner s findings are made in accord-
anee with the Commission s views as set forth in the decision on

remane1. \Ve see no reason to disturb them. See also the recent deci-
sion in ilIneZler 00. v. Fedeml Tmde Oommission 323 F. 2d '11 (7th
Cir. 1903).

Respondent further excepts to the omission by the examiner of
certain findings , namely, those in numbered paragraphs S , 9 , and 11
of his initial decision as to Count I, filed K ovcmber 13 , 1901 , assert.
ing that these negate his present conclusion. In these paragraphs the
examiner found , for instance, that sa1es of respondent' s products are
a fractional percentage of the gross sa1es of an independent store
that some of the independent st.ores might be growing in volume , and
that witnesses for some of the independent stores testified tl1ey were
not injured. Not all of the findings in such paragra,phs , -inc1uding the
examples given , would be inconsistent with the ho1c1ing of a like1i-
hood of competitive injury. Nevertheless, after the eX tm1ner had
reconsiderecl the issues in the light of the yie"s expressed by the
Commission , he saw fit not to make certain of the sa,me findings ap-
pearing in his prior initial decision. ,Ve believe that the findings and
conclusions he has made in the initial decision now before us are
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correct except as noted herein and therefore reject respondent.'s ex.
ceptions made on this question.

Thc examiner finds in numbered paragraph 24 in the init.ial deci.
sion that respondent's price discriminations were not ma,de in good

faith to meet an equally low price of a competitor. To this, respond.
ent takes exception claiming that it did not tender evidence in proof

of this defense and that the finding therefore is not within the scope

of the proceeding. Since there is no basis in the record for this find-
ing, it will be stricken. evertheless , respondent has had the oppor.
tunity to raise the good faith meeting of competition defense and
has not done so; thus, it is foreclosed from again raising such defense
on the same or substantially similar facts. Federal Trade C01nrnis-
sian v. Ruberoid Co. 343 U.S. 470 , 476-477 (1952).

Respondent lastly challenges the scope of the order. It argues that
t.he order should be limited (1) to biscuit products, (2) to retail

grocery customers as purchasers, and (3) to price discriminations

between chain stores and independents by means of quantity dis.
counts which aggregate the purchases of chain store outlets. Re-
spondent also contends that the order should not prohibit all price
discriminations without regard to the likelihood of adverse competi-

tive etlect. Counsel supporting the complaint opposes all s11ch limita-
tions, except that as to product coverage, and on this question he
believes the order should appropriately encompass "food products
rather than the product coverago in the initial decision

, \\-

hkh is
their products, including cookies and crackers." Saiel counsel also

asks that the phrase " in the resale of sueh products" be inserted at
the end of the order.

",Ve agree with the recommcndations of complaint counsel for mod-
ii-ieation of the initial order. Plainly, the Commission s order should

be broad enough to prohibit not only the further use of the precise
practice found to have existed in the past but also the future use of
related and similar pl'actiees. Of. Ni1'esk Ind1lstTies , Inc. v. Federal
Tmde Commission 278 F. 2d 337 (7th Cir. 1960), ceTt. denied 364

S. 883 (1960); Vanity Fail' Papal' Mills , Inc. v. Fedem! Tmde
Commission 311 F. 2c1 480 (2d Cir. 1962). The proposal of the

respondent would limit the scope of the order to such a degree that
it would not even cover the whole of the area of illegality found.
The price discriminations disclosed in the record consist of all those
resulting from the use of volume discount schedules and not just the
price diiIerences where the purchases of multiple chain outlets were
combined for the purpose of discounts.

Respondent' s objection to the order on the ground that it prohibits
price discrimination without Ir:gard to whether the discrimination
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has an adverse effect on competition is rejected beea,use such a quali-
fication has no place in a Commission Section 2(a) order. The likeli-
hood of competitive injury is a fact question for the Commission to
determine as basis for the order, and the C01nmission cannot shift to
the courts a responsibility in enforcement proceedings of trying such
issues. Federal Trade Oommission v. ill orton Salt Oompany, 334 U.

, 54 (1948).

In connection with the product coverage of the order. t.he Com-
mission may frame its order to prohibit th use of the illegal practice
in conjunction with respondent s sale of any and all products. Niresk
Industries , Inc. v. Federal Trade Oommission, 8'HJJrCt at page 343 

Jlueller 00. v. Federal Trade Oommission, supra/ Carter Products
Inc. v. Federal Tmde Oommission 323 F. 2d 523 (5th Cir. 1963).
The propriety of such an order , however , depends upon the circum-
stances ;n the proceeding. Oarter Prod"cts , Inc. Y. Federal Tmde
Oomwi88ion, 8"pra; cf. Vanity FaiT Paper !l1ils , Inc. Y. FedelYZ
l'mde Oommws'ion, s"pm; The Qllaker Oats 00. Docket Xo. 8119

decided April 25 , 1962 (60 F. C. 798J.

In the circumstances of this case, we bc1ieve a more limited order
is appropriate, namely, an order covering "food prodncts. " R.espond
ent urges that tho order should be limited to biscuit products, i.
crackers and cookies , but this would so narrow the order that the
same practices engaged in as to any other product , even as to closely
related products, would not be covered and would require a whole

new proceeding to prohibit violations of law. Complaint counsel
urges, and respondent does not dispute, that one of respondent'
competitors is presently engaged in the sale of potato chips. If such
a product is introduced in a competitor s line, it is not improbable
that respondent might similarly expa,nd its line. The Commission
order should at least be broad enough to cope with such related
products. Of. He1"shey Ohocolate 001"p. V. Federal Trade Oommission
121 F. 2d 968, 971-972 (3d Cir. 1941); Moog Indnstries , Inc. 

Federal Tmde OOTflrnission 238 F. 2d43 , 52-53 (8th Cir. 1956), afl'd
355 U. . 411 (1958). An order covering "food products" will be cleal'
and precise as to the products to which it applies and sUTIlcient1y
comprehens;ve to cover products related to those for which the viola.
tion is found. Yet, it is not so broad as to extend into all possible
facets of respondent's business , regardless of the relationshjp to the
practices herein found to be unla wfuJ.

There is an objection by respondent to the inclusion of all pur.
cbasers in the order , rather than only retail grocery customers.
Respondent , as found by the examiner , sells not only to retail grocery
concerns but to restaurants as -wen. \Ve agree that the quaJifying

phrase " in the resale of such products" should be added at the end
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of the order. Thus the order will be limited to customers competing
in t.he resale of respondent's products and win not apply to sales
to restaurants for their own use. Respondent:s exception to the order
on this question is granted to the extent indicated but not otherwise.

The exceptions of the respondent aTe sustained to the extent above
indicated and otherwise rejected. The initia1 decision wil be modified
in accordance with the views expressed in this opinion and, as modi.
tied , will be adopted as the decision of the Commission. An appro.
priate order will be entered.

Commissioner Elman concurred in the. result and Commissioner
EmU)' did not participate for the reason he did not hear oral
argument.

Fe, AL ORDER AS TO COUXT I *

FEBRUARY 7 , 196.

This matter having come on to be heard npon the exceptions of
respondent to the hearing exnminer s initial decision upon remand
as to Count filed November 9, 1962 , and upon briefs and oral
argument in support of and in opposition thereto; and
The Commission , for the reasons stated in the accompanying opin-

ion. having sustained in part and rejected in part the respondent'

exceptions , and having directed that the. initial decision be modified
in accordance with the views therein expressed and as so modified

adopted as the decision of the COImnission:

1 t ordered That the sentence in the finding numbcred 8 in the
init.ial decision , reading "In the case of a customer making individual
mont.hly purchases of less than 8500 , who is a member of a voluntary
b11 'ing group, an additional one percent. of his monthly sales is pay.
able to the group headquarters if the aggregate monthly purchases

by the group are $500 or more , without regard to the amount of the
c.ustomer s own monthly purehases" be. and it hereby is, stricken.

1 t .is fUl'ther orde1'ed; That the term inleT alia in the first line
in the finding numbered 22 in the initial decision be , and it hereby is
stric.ken.

fwl'her ordered That the phrase "and other acts re1ated
ab(Yn :" in the third liuc of the third paragraph in the Conclusions in
the initial decision be and it. hereby is , stricken.

it is f7irther ordered That the phrases " tend to CI'mtc a manop.
oJy" in the sixth and sen nth lines of the finding" nlunberec1 23 and the

(md line of the fourth paragraph ill the Co ell1sions in the initial

c1er:i31on be, and they hereby are , stricken.

:Pespondent s motion for reconshlerntJon and stay of this order WflS denied on Aprl1 10
H\fJ4. 65 F. C. 1300.
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It is furthe!' onlc'i'ed That the first. sentence in the fmc1ing num-
bered 24 in the initial decision be, and it hereby is, stricken.

It is further oTdered, That the order to cease and desist contained

in the initial decision be, and it hereby is, modified to read as follows:
It i8 ordered That the United Biscuit Company of America,

a corporation, and its offcers, representatives, agents and
employees , directly or through any corporate or other devicc
in connection with the sale and distribution of their food prod.

ucts in commerce, as "commerce" is defined in the Clayton Act
do forthwith cease and desist from discriminating, directly or
indirectly, in the price of such products of like grade and quality,
by sellug to any purchaser at net prices highcr than the net
prices charged any other purchaser who , in fact, competes with
the purchaser paying the higher price in the resale of such

products.
It is further ordered That the initial decision as modified herein
, and it hereby is , adopted as the decision of the Commission.
It is further ordered That respondent , l:nited Biscuit Company

of Amcrica, sha11 , within sixty (60) days after service upon it of
this order , 1-ile with the Commission a report, in \vriting, setting forth
in detail the manner and form in ,,,hiGh it has complied with the
order to cease and desist as set forth in this order.

Commissioner Elman concurring in the result and Commissioner
Reilly not participating for the reason he did not hear oral argument.

FrxAL ORDER AS TO COcXT II

FEBRC\HY 7 , 186-1

The Commission , on December 7 , ID61 , having stayed the effective
date of the initial decision herein as to Count II , fied ovember 13,
ID61 , which decision was based upon an agreement containing a
consent order to cease and desist executed by respondent and counsel
supporting the complaint pursuant to the Commission s R.ules of

Practice published )Iay 6, 1955 , as amended , and notice filed under
Fed. Reg. Document 61-6766 , 27 Fed. lteg. 6472-73 (1961), and the
Commission nmy having determined that the aforesaid decision

should become the decision of the Commission:
I t is ordered That the initial decision of the hearing examiner

as to Count II , filed oyember 13 , 1961 , be and it hereby is , adopted
as the decision of the Commission.

1 t is f"rther ordered That respondent l:nited Biscuit Company
of America, a corporation, its offcers, agents, representatives and
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employees , directly or through any corporate or other device , in or
in connection with the sale of biscuit products in commerce as "com-
merce" is deiined in the Clayton Act, as amended , do forthwith cease
and desist from:

Paying or contracting to pay to or for the benefit of any cus.
torner anything of value as compensation or in canside,ration for
any advertising, promotionaJ activities, or other services or
facilities furnished by or through such customer in connection
with the processing, handling, sale or offering for sale or dis-
tribution of respondent's products, unless such payment or con-
sideration is offered or otherwise made available on prop 01'-
tiona1ly equal terms to a1l other customers competing in the dis.
tribution or resale of such products.

1 t is further ordered That the respondent , United Biscuit Com.
pany of America, shan , within sixty (60) days after service upon it

of this order, file with the Commission a report, in writing, setting
forth in detail the manner and form in which it has complied with
the order to cease and desist as set forth in this order.

Commissioner Ehnan concurring in the result and Commissioner
Heilly not participating.

I" THE MATTER OF

STAUFFER LABORATORIES , IKC. , ET AL.

armER, OPIKION, ETC. , I REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE COM:MISSIOX ACT

Docket 7841. Complaint, Mar. fl, 1960-Decision, Feb. 7, 1964

Order requiring Los Angeles sellers of a device operated by electric current
and designated as a "Posture Rest" and "Magic Couch", to cease repre-
renting falsely in advertisements in magazines and periodicals and in
advertising matter and brochures distributed to dealers that the device
was of value in reducing the body in particular areas such as hips , thighs,
legs and stomach, as well as the over-all bod.y weight, and that it would
tone and firm sagging muscles.

COMPLAIXT *

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission having reason to believe that Stauffer Labora.

.. Reported as amended by order of hearing examiner dated Oct. 20, 1960.


