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establish that such surveyor investigation actually has been
made.

7. Any ine,xperienced pcr on will be successful in operating

a laundromat store.
s. Hesponc1ents will deli vel' their merchandise within a spe-

cific period of time, or on a specific date, unless in each instance
such delivery is made as represented by respondents , or mis-

representing in any other l1lfUlner the time within which re-
spondents ' merchandise ,Ti1l be delivered; or represe.nting that
respondents assist in the installation of laundromat equipment
unless respondents in each instance furnish such assistance at
the time of the deli very.

It i.s f1-uther ordered That the respondents herein shall, ,vithin

sixty (60) days after service upon them of this order, file with the
Comn1ission a report in writing setting forth in detail the manner
and form in which they lmve complied with this order.

Ix THE :JL\TTER OF

SA V-COTE CHEMICAL LABORATORIES , IKC. , ET AL.

COXSE:NT ORDER) I TC. , IN REG-\.RD '1'0 THE .. \LLEGED VIOLATION OF THE

FEDER.-\L TR/I.DE CO::BnSSION ACT

Docket ('-716. C'ompl, otnt , Feb. 10 , 196-'f- Dccision , Feb. 1.%-

Consent order requiring an Alexandria , Va. , mail-onler seller of its "Say-Cote
products and other paints or coatings , to cease making-in direct-mail and
ne\yspaper ad,ertisements and otherwise-numerous false statements eon-
cerning its bnsiness organizfttion , the durability aJll prote('tiH qualities of

Say-Cote," the use of its Iwoducts b;\' the armed forces, tests and ilppro\"
hy the Navy, anel tIle guanl1l1-cC to pun:hasers , among-other cleceptiye claims.

CO::IPJ,AINT

Pursuant to the provisions of the Federal Trade COlTunission Act.

and by virtue or the authority vested in it by said Act) the Federal
Trade Commission having rellson to be1ieve that Sav-Cote ChmnicaJ
Laboratories, Inc. , a, corporation , and 1Vil1ialn ::Ioskowitz, individ-

ually and as an offcer of sa,id corporation : hereinafter l'e.fc1'ed to
as respondents, have violated the provlsions of said Act, and it ap-
pearing to the Commission that a proceeding by it ill respect there-
of would be in the public interest : hereby issues its complaint st,at-
ing its charges in that respect as follows:
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PARAGRAPH 1. R,esponclent Say-Cote Chemical Laboratories, Inc.
is a corporation organized , existing and doing business under and
by virtue of the laws of the State of Virginia, with its principal

offce and place of business located at 20 South Doye Street, Alcx-
andria : Virginia.

Uespondent .\villiam Moskowitz is the president of Silv-Cote
Chemical Laboratories , Inc. He formulates , directs and controls the
acts and practices of Say-Cote Chemical Laboratories) Inc., includ-
ing the acts and practir.es hereinafter set forth. I-Iis offce and prin
cipal place of business is located ilt the above stated address.

PAR. 2. Respondents have. been and arc now engaged in the prep-

aration, offering for sale : sale and distribution of "Sav- Cote" pJas-
tielear and "Sav-Cote') colors, somctinles hereinafter referred to
collectively as "Sav Cote products or simply as "SaT-Cote , and

other paints 01' coatings. Snch products have oec-:n and are now of-
fered for sa.1e sold and distributed through t.he. mail directly to t.he
general public.

\It. 3. In the course ancl conduct of their business , respondents
have ca,usecl and now cause " SaT-Cote" products, when sold, to be

shipped from their place of busine,ss in the State of Virginia, to
pnrchasel's thereof located in \'11io115 other States of the rnitpd States
and in the District of. Columbia, and maintain , and at all times

menttoned herein haye maintained a substantial course of trade in
said products in commprce as "commerce" is defined in the Federal
Trade Commission Act.

PAR. 4, In the course nnc1 condud of their bns1ness. and for the

purpose of inducing the sale of " Sa , Cote,," products , respondents
l1fn e made numerous statements flld representabons concerning" the
manne.r in which their lmsiness is organized, the me.rits find char-
aete.ristics of "Sav- Cote " the use of sneh products by the armed

forcl's , tests antl approynl b tlJP :? , the proof ayailable to llp-
port their advertising rl'presentaJions, and the guarantee prm-ided

to purchasers.

A. Typ1cnl and 11lustratiyE' of snch stfttc'l1ent" nnc1 representations
but not fl11 inclusive thereof , fire the fol1o\Ying ,,-hieh respon(lents
caused to be printed and di tl' bu1ed in (lirect.-ma.il ac1vert.jsements
sent to individuals and other mrmhrr :; of the p11hlic throng-h the
Fnitec1 States mail and other\Yise:

RI:\E DIYISIOX. HE IXS &: PLASTIC DEP -\RT?lIEXT.
Ii actu8.11y defies aging- * "' * Jasts indcfiniteJy.

l'rT AX 1':'D TO YOrR PAL''-1' .\ Sl.RFACE COATIXG PHnnLE)I
IVHterrroofo:
Stops rnst &: rot.
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Re;"ists ':' * flmuc.
Doesn t Peel. * , " or Crack.

ForIl":l . ':' leakproof ehl.:;th. ' skin as it' s applied.
Sa,-Cotf' ha" been no;ed by j"he armed forces. tested by the Xayy Laboratories

accelerated "eather testing at the Bayonne, K .T. testing grounds

, * * *

H. Typical and illustrative of such statements and representation
but llotall ine1usive thereof, arc the fo11mying which l'('spondelli-
caused to be printed and published in newspapers lun- ing a general

Cil'C1l1ation:

Elastic
PROYF;X: actually nen'l' needs l'clloyal.
Pl'H'n to ent refini hing co t to 80%.

GoP.

'- ()\"

el' old llaillts.
GCARA::TEED: . . " * full money \)a('k if not satisfied. for any l'P8i"On

in the ',,orIel. within ao days.

PAR. 5. Through the use of the, afOl'eSrlic1 statements and repre-
sentations , and others simila.r thereto, but not specifically set forth,

respondents ha\"e, represented) directJy or by implication , that:
(a) S lv- Cote Chemical Labs. , Inc. , ma.intains a marine division

and a. resins and plastic department.
(b) " ::m- Cote" finishes last for an inddinitely long period or

t.ime 'iyithont aging.
(c) " av- Cot8 'j puts an end to all paint and surface c.oating prob-

lems.
((1) ;; ,sav- Cote : finishes are impenetrable by ateT or \,ater vapor

under n n usual and ordinar:-" condit.ions of use.
(e) '; Sav- Cote" a.rrests aJl corrosion and dec.ay.

(f) "Say-Cote" is not flammabJe.

(g) 

Sa,- Cote ' doesn t peel

: "

. * or crack under any ('onditions
of use.

(11) A surface to which " Sav-Cote" hns been applied \vi11 not, leak
unde,r any conc1it1ons.

(i) '; Sn'i- Cote" has been regu1arl " used by the armed selTlces:
hns been tested and approved by the Xan11 Hesearch LnboratOl'
IVashington. D. ; a,nc1 has been sllbjected to acce.1erated ,ycathcl'
test.ing by na.v ll testing fa.c.lities located at Bayonne , Ne Terse:-"

(i) "Sav- Cote ': p1astie1ear finishes are, clastic.
(1\:) Respondent.s ha.ve sc.ientific or empirical c\"ic1ence \\"hich

pron"5 that. " Sflv-Cote): finishes never need removaL
(1) Hespon(lents havo seient,ific. or empirical Pyic1encr ,yhid)

prm-es that the. use of " Ly-Cote ill rerlnce the, cost of refinlshlnp:

surfaces np to 80%,

(m) "Sav- Cote" eRn be, applied over old badly cracked or pee1ing'

painted surfa,ces.
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(n) Respondents guaranteo lor 30 days from date of purchase to
make a full refund for any reason given.

PAR. 6. In truth and in fact:

(a) Sav-Cote Chemical Labs., Inc., does not maintain fi marine
division or a resins and plastic department and is neither depnrt-
mcntaJizec1 or divided into divisions.

(b) "Say- Cote" 1inishes do not Jast for an extended or indefiniteJy
long period of time without aging.

(e) "S,w- Cote" c10es not put an end to all paint and surface coat-
ing problems.

(d) "Sav-Cote" finishes aTe not impenetrable by \yat.er 01' ,yater
vap01' uncleI' all usual and ordinary conditions of use.

(c) "Say- Cote" does not arrest all corrosion and decay. If appJiec1
over snrJace whjch has started to corrode or decay " Sav- Cote :: \\il1

not stop sueh corrosion or decay.

(f) "Say- Cote" is flammable and "ill burn easily when in liquid
form as during application.

(g) "

Sav- Cote cloes peel and erack under some conditions of 11se.

(h) A surface to "hieh " Say-Cote" has been appJied "i11 lcak un-
der somo eonditions.

(i) "Sav- Cote" has not befm regularly llsed by the anned forces;
such sales as respondents may have made have been isolated sales to
individual commands. "Sa\ Cote" has not been tested or approye(1
by the Nand R.esearch Laboratory) ,Vashington , D. ; and has not
been sllbjecte,c1 to accelerated weather testing' or any other kind of
testing by Dayal facilities at Bayonne., New Jersey.

(j) "

SlLy-Cote" plasticJcar finishes are not ebstic.
(k) Respondents do not have scientific or empirical evidence

whieh proves that Sav-Cote finishes never need remoyal.
(1) Respondents do not have scie,ntific or empiricnJ e-ddence

which prons that the use of "Sav- Cole" ,,-il rec1uce the cost of re-
finishing surfaces up to 80% or any other amount.

(m) "S,w- Cote" cannot be effciently or satisfactorily applied over
old badly cracked or peeling pa.intec1 surfaces.

(n) Re,sponc1ents do not guarantee for 30 days from the date of
purchase to make a fun refund fOT any reason gjven. Respondents do
not g.uarn.ntec the results obta,inpd ill anv nHll11Cr.

p.l'efore said statements and rel)le cntations \yere and are false
misleading and deceptive.

PAR. 7. In the course ancl eondl1ct of their business, at alJ times

mentioned herein : respondents have been in substantial competiiion,
in commerce, with corporations , firms and individuals engaged in the
srde of paints and coatings.



896 FEDERAL TRADE CONThIISSION DECISIOKS

Decision find Order 1 F.

PAR. 8. The use by the respondents of the aforesaid false , misleac1-

ing and deceptive statements, rcpresentat10ns and practices , has had
and nmv has, the capacity and tendency to mislead members of the
purc.hasillg public into the erroneous and mistaken belief that said
statements and representations lIero and arc true and into the pur-

chase of substantial quantities of " Sav- Cote" products by reason of
said erroneous and mist.aken belid.

PAR. 9. The aforesaid acts and practices of respondents , as herein
alleged, were and are all to the prejudice and injury of the public
and of respondents ' competitors and constitut.ed , and now constitute
unfa.ir methods of competition in eommerco and unfair and decep-
Uve act.s and practices in commerce, in violation of Section i5 of the
Federal Trade Commission Act.

DECISIOX AXD ORDER

Tho Commission having heretofore determined to issue its com-

plaint chal'ging the respondents named in the caption hereof ,yith
violation of the Federal Trade Commlssion Act, and the respondents
having been sen-ed with notice of said determination and ,yith a
copy of the complaint the C0l111nission intended to issne , together

with a proposed form of order; and
The respondents and counsel for the Commission haying there-

after executed an agreemcnt containjng a consent order : an admission
by respondents of an the jurisdictional facts set hJlth in the com-
plaint to issue herein , a state,ment that the signing of ::aic1 agrcement

is for settlement plll'pOSCS only ana does not. constitute an ac1mis::ion
by respondents that the law has been yiolated as set forth in such

comp1aint, and ,yaivers and provisions as required by the Commis-
sion rules; and
The Commission , having considered the agreement , hereby accepts

ame , issues its complaint in the form contemplated by said agree-
ment , makes the follo"ing jurisdictional findings and enters the
following order:

1. Respondent Sav-CotE Chemiotl Laboratories , Inc. is a COl'p01'

ntion organized , existing nnd doing business under and by virtue
of the 1n" yS of the State of Virgjnia with its principal ofIce and plnce

of business loc.ated at 20 South Dove Street: in the city of Alex-
andria : State of Virginia.

Respondent. ,Villiam Iosko\Titz is the presidcnt of Say-Cote

Chemical Laboratories Inc" and his address is nIB nme as thnt of
said c.orpornt.on.
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2. The Fedenl.l Trade Commission has jurjsc1iction of the sub.iect
matter of this proceeding and of the respondents , and the proceeding
is in th( pllbJic interest.

ORDER

It is oiyleral That respondents S lv-Cote Chemical L'ubol'rltories
Inc. , 11 cOl'poration and its oihcers , and \Villill11 ::Ioskowitz , indi\ id-
ually, and as an offcer of said corporation , and their representatives,
agents and employees , directly or through any corporate 01' other
device, in connection with the ofi'ering for sale , sale or distribution of
tSa v- Cote plasticlear or SaN-Cote colors) or any other paint or coat-
ing, in commerce , as " commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

1. FnJse1y represe,nting, directly or by implicat.ion, that re-
spondents ' business is divided into departments or divisions.

2. Hepresenting, directly or by implication, that any of such
products defy aging or last indefinitely 'Ivithout aging or put an
end to paint and surface coating problems; or misrepresenting.

in any manner, the durability of any of such products.
3. Using the unqualified representation "\Vaterproofs" or

Stops rllst & rot ' or "Resists * : * flame ' or "Doesn t PeeJ

* * 

0; or Crack" or "forms a * * * leakproof :1' . ,. '" skin ): or
Goes over old paints" or any other '\ord or words of similar

unqualified import or meaning; or misrepresenting, in any man-
ner, any merits or characteristic of any of such products.

4. Using the word "Elastic" to describe any finish which is
not. capable of being readily stretehed or expanded without es-
sential alteration.

5. Using the word "PROVEX': , or any other 'YOI'd or ,yords
of sil1i1nr import or meaning in connection with any l'cpl' csent.n-
tion, unless respondents ha, e scientific or empirica,l eyic1ence

available which estabJishes the truth of sueh representation.

G. R.epl'esenting, directly or by implication ) that any of such

prodncts has been tested by any rers0I1 : company, organization
or group which has not tested sue,h product; or misreprcsentllJg.
in any manner , the results of any test conducted on my of such
proc111ctS.

7. Hepl'esenting, direct.Jy or hy implication , that any of f:l1ch
pl'Oclllc.S has been approved by any person : company organiza-
tion or group which has llot appl'o\' ecl such products; or mi C'p-

resenting, in an:)' manner , the a.pprm-al giyen Or granted tl) HIlY
of such proc1ucts.
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8. Representing) directly or by implication, that any pFrson
company, organization or group has used any of snch products
unless such person ) company, organization or group has usually,
normal1y and regularly used such products.

It ';'s flti'tlwr orde'ie(l That respondents Say-Cote Chemical L,ahor-
ataries, Inc. , a corporation and its offcers , nnd 'Villiam I()skmyitz
individually, and as an offccr of said corporation, ancl their repre-
sentatives , agents and employees , directly or through rmy C'Dl'pornte,
or other devicc : ill connection "ith the. offering for sale. n 1e o!' c1i

tribution of Say-Cote plasticlear or Snv-Cote'- colo1'3 : or any other
product, in commerce, as "commerce ': is defined in the Fel121'al Trclcle
Commission Act, do forthwith cease and desist from:

H.epresenting, directly or by imp1ication , that. any product is
guaranteed un1ess the l1f1tUl'e and extent of the. gn(l.ranteE' the
manner of performance nnd the identity 01 the guarantor nre
clearJy and conspicuously disclosed.

It fu/dhe1' ordered That the respondents herein lw11 , ,yithin

sixty (60) days after Ser'i-1Ce upon them of this order. fi1e Iyith the
Commission t. report in writing setting forth in detail the manner
and fonn in Ivhich they haye compliecl with this order.

Ix THE ::L-\TTER OF

STERLING DlUJG , INC. , ET AL.

ORDER, ETC., IX REGAHD TO THE ALLEGED yroL.\TIO OF TI-IE FEDETL-

TRADE COl\DIISSTOX ACT

Doc/wt 855. Amended Complaint , Jan. lD6, Declsion, Feb. 20 , 1'96-'

Orclp1' (1i Jlis.",il1g- f(Jllo\Ting tlw dp(jsion of tlle Cnitell Statps Court of '-l1Ppnls
for tJw Second Circnit, 317 F. 2cl 669 (7 S.&D. 683), I\"hich hel(l that the
Commission hacl110t demonstrated rhnt it had .; reflson to belieyp" the chal-
lenp:ecl acln'1'tispments wpre fil1se- compJaint charging faL;;e arlH' l'ii;;in.c: of
aspirin.

't:\lE:NDED C01.IJ' \lXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the Lut110rity vested in it by said Act, the Federa1

Tra.de Corrnission , having l'eason to believe that Sterling Drug)
Inc. , a corporat1on , and Dancer-Fitzg-ernlc1- SampJc Inc. , a corpora-
tion ) a,nc1 Thompson-Koch Compan . a corporation, hereinflfter re-

feJTed to as respondents, ha, e yio1ated the lwO\- isions of aic1 Act
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a.nd it appearing to the Commission that a proceeding by it in re-
spect-thereof would be in the Pllblic intered, hereby issues its
amended complaint stating its charges in that respect as follmvs:

PATIAGTIAPl- 1. Respondent Sterling Drug, Inc. , is a corporation 01'-

g'fl1ized , exj5ting and doing business under and by yil'tlle of the 1a,ys
of the State of Delaware , ".ith its principa1 offce and place of busi-
ness located at 1:150 Broacl,yay in the city of New York , State of
New York.

Respondent Dancer-Fitzgel'alc1- Sample Inc. : is a corporation or-
ganized , existing and doing business under and by yirtue of the
la,Ts of the State of De1rL\vare, "ith its principal offce and place

of business located at. 347 ::Iac1ison . Tenue in the c.ity of Ne" York
State of New Yark.

Respondent Thompson-Koch Company is a corporation organiz-
, existing and doing business nnder and by virtue of the laws of

the State or Ohio with its principal offce and place, of business
located at 1450 Broa.dway in the city of Nmv York, State of New
York.

PAR. 2. Respondent Sterling Drug, Inc. , is no,,) and for some
time last past has been , engaged in t.he sale and distribution of a
product which comes within the classification of a drug as the. tenn
drug" is defined in the Federal Trade Commission Act.
The designation used by respondent SterJing Drug, Inc. for aid

product , and the formula thereof and directions for use are as fol-
Jo"s:

f)c8igli(lfiolI: TIayer Aspirin
Formula: Enc11 talJlet contains fin' (3) grnin,s of a:-l1il'in
Dir('ct!nn8: Take one (J) or two (2) tablets with "-fltpr three

(-) times daily flS required.
(:31 01' fonr

PAR. 3. Responclent Sterling Drug. Inc.. cnnses the said product
,yhen so1c. to lJe transported from its place of business in the State
of ::e" York to purcha ers thereof located in ,-ariom, other Shltes
of the. United States and in the ni tri('t. of Colnmbia. J pondent
maintfLins and at all times menj- iol1cd herein llfS maintainp(l. a
course of trade in said procll1ct in commerce , as :' commerce :' is (le-

fined in the Federal Trade C01nmi sion Act. The yolllne of hl1sinrss
in snch COlnmerce has been and is Sllbstilltial.

Respondent Dancer-Fitzgrralc1- Snmplc \ Inc" and ThomlFon-Koch
Company a.re now) and for SOJlE' time last. past hayC' been , the ad-

n:rtising agencies of Sterling Dnlg Inc., and no" prepare and
pJace : and for some time Jnst past han prepared and p1aced for
publication , advertising material. including- the acb eTt.sing herein-

after referred to. to promote t he ille of the said product. In the
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conduct of their business , at all times mentioned herein , respondents
Dancer-Fitzgerald-Sample, Inc., ,me! Thompson-Koch Company
have been in substantial competition, in commerce, with other cor-
porations, firms and individuals in the advertising business.

PAR. 4. In the course and conduct of their business, respondents
have disseminated , and caused the dissemination of, certain adver-
tisements concerning the product referred to in Paragraph Two
above, by the Unitec1 States mails and by various means in com-
ll1erce) as " co1111ne1'ce " is defined in the, Federal Trade COlTnnission
Act, including, but not limited to, advertisements inserted in nCj)s-

papers and other advertising media , Hnd by means of television and
radio continuities broadutst over networks through stations located
in \Carious Stlttcs of the Unitec1 States anc1 in the District of Col-
umbia" a,nd by 111eans of other radio and television continuities
broadca.st 01-81' stations having suffcient power to carry slIch broad-
casts aCl'053 Srate lines, for the purpn:c;p oJ inducing and \yhich \yore
lilce1y to induce, directly or indirectly, the, purchase of sflic1 Bayer
Aspirin; and have disseminated, and cam;ecl the c1issernination of
8.chcrLisernents concerning the said Bayer \spirin hy ,- !l.l101lS 11811118
incluc1ing but not limited to the aforesaid llw(lia , for the pnrpose of
inducing and "which were likely to induce , directly or indircctly) the
purchase of snicl product in commerce , flS ;;COlnnWl'Cc " is c1efinec1111 tllC

Federal Trade Commission Act.
PAIL 5. Among and typical , but not all- inclusive thereof, of the

statements and representations contained in said adv8rtisernents , in-
cJuc1ing audio-visual repre,senta.tions in television broac1casts dis-
seminated as hereinabove set, forth arc the following:

Governllcl1t- SUPPOl'tP(l ::\lerlicul Team COlIpn1'p': Bn:-e1' A:"IJirlll
and Fonr OUwr Popular Pai11 RelieyC'r"

Fin(1in,!" reported in tilt highl:- :mthoritnth-p .!nUrJnl of thcc cUIERICc'-?\
:.IEDICc\T. \SS()CL-\TIOX 1'e\"('a1 that the higher priced combination-of-
ingrediC'l,t-. ll:1in rrlicyer" 1111,'et tlw "tom:lch ,yit11 "i,2'11ifiC:f1l1tl:- grpnler fl'
quen(' - th((11 flny of the other jll'oduct;.; tl' '-frr1. \yhik nn:'er A"pil'in 1Jl'ilJ;2 relid
tlwt i:e 11;: f11.'-t. n" strong. nnc1 as g-entle to tll'. f'tnmflch as you c:m g-cL

Thi'- imrmt:mt new medjenl :"tud:;. :onr:pol'tecl 11 - :t gr:mt from the f('lerRJ
.!OH' llment. wnR nn(lC'rtnkel1 to comlJare the tomn('h- ul1"etting etfer'f."' . the
0:1'('('(1 nf l'rlicf. :1111 the :lmnnnt of relief nffrrecl b:v Ii,-e le!1l1i'I2.' pnin I'clip\('l"
iJlelnrlinc: Hflyrr \;'i)irin. nSpil'iJl win: lmffi'i1H :. l\ml ('ombiJlnti:m- ()f- ir\ l'(' (liCl\t
l)r()(luct - Here i 11 .sU12lJl1l1:, of the nn(lhJgs.

TJp:oet tolla('h
\r' (,ol'c1in:.:' tn tbjs Ie-nor1. thp hi h('T )wifNl ('()mllin8tioj,- nf- inQTPrliE'llL" )lJ'IHl-

ndc: l1jl f't thl' tnm8('h ,,- i01 sjgninc:mll - p,l"PfltC'r fre()ucnry thaJl nD ' of th
oth('J' rll'(1ll1(' P(l. whilr B-:yer Aspirin. taken , c1irecte:J , is ns entJ
the stomach as a plain Slli!!1r plIL
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Spc('(1 n111 8ll'eng't!1
The :o.Jndy shows that there is no signiflcilllt clifferpl1ce among the prodncts

tested in rapidity of onset, strength , 01" clul'ation of relief. XonetheIesEi, it is
interesting to note that within just fiftecen minntes , Bayer Aspirin had a some.
what higher pain relief score than any of the other products.

(A reproduction of it nc\YSpaper f1cln rtis,-' mellt containing the -fore-
going repre:,'cntat.jons is a tachecl hereto marked E ;:hibit 1 and incor-
porated herein.

Viclco:

Open 011 tight shot of A:11A
:ioumal (.TA.iA).

Audio:
AHncr (VO)" In tbe December 29 i.c:sue of

the JOtE'nlLl of tIle Americfm ::lerlic,11 Associa-
tion , fin important new medical report end-
nates fjY0 widely :!dyertiscc1 p,-;in l'eIieVel's i11-
cl1liiIlg" Bayer .Aspirin. mpil'ill ". ith buffering
au(l Iec,dillg combination-of-ingredielJts prod-
ucts,

(A l'eproductl0 1 or tJ:e l"epol't l'du;' ccl i:o ill the. ;:.b )YC-
(ll.1if'c1 ac1-

FDl'tlscments is attacl:ed hereto m,lr1 cl E:dlibit 2 and incorporated
hcrein.

) ':

\H. G. Thl'Ol1gh the 11.'38 (If :- jc1 ncl el'h" ':('mellt . and otlH ls imih,r
thereto not specific-alJy 2et on\: JwroiJ: , J'e ';pDn(lpn:s hil. l'Cpl' :i\'!1tcc1
and are, no\\ repl'2sclll' ing) dil'cet1y ,\11d by imp1ication:
1) That t.he findings of the mec icrd t.C l.;l of clinical illyc:,t:gators

r2,:fC'll'crl to in 5aid :lc1n: I'ti el.nDnt.'J h c bel'l (,EdOl:;(. l:ncl nlJV; c1 by
the Cllliec1 3tn es Gm'el'lYnent.

) rL'hat the pnblic.atioll o:f 8, report 01' ;-cmicl stnc1y, t,ogethDl' "ith t.he
Jlw1jlJg' s of t.he clinic,a! 111H'stig- ,ltOJ' j in T'118 .Joul'll,-:l of The Amcl'jcan
J\ioc1ical .l1.sS0ciatiOll ) is e,.idence o:f endor2crllcn; and approval thereof
by tllO- "L as :oe;MiOl; fmdlJY the lle iic d profcs3ion.

3) That the clinical in vestigatol's found that Bayer Aspirin will
not upset the stomach , is as gentle to the stomach as a sugar pin
and is more gent1c to the stomach th::n any 2,nalgesic product con-
taining more than one ingredient , and that there is no ana.lgesic
product available to the consumer whieh is more gentle to the
stomach than Bayer Aspirin.

4) That the clinicrd iJlY8 tjgntol's c.oncluded that Bayer c"'spirin
after fifteen minutes following administration , afl'orcls a higher de-
gree of pain relief than any other product tested.

PAR. 7. In truth and in fact:

1) The findings and conclusions reached by thc clinical investi-
gators conducting the study referred to in said advertising were

and a.re their own, personally, fLnd have not been endorse.c or ap-

"PJctorla1 Exhibits 1 and 2 are omitted in printing.
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prO\"ecl by the Llnit.ecl States Gm' ernmcnt, oy The AmtJl'iea, Iecli-
cal Association or by tJ1e I\fedical profession.
2) The clinica.l investigators did not st.nte as a findlng in their

report that Bayer Aspirin \,il! not npset the, stomach, is as gentle
to the stomach as a sugar pill , is more genUe to the stomach than
any analgesic product containing morc than one ingredient 01' that
there is no analgesic proclllct ,,-h1Ch is more ge,ntle to the stomach
than Bayer Aspirin.

3) The clinical iln-estigatol's reported that there is no significant
difT'ere, nce in the degrep, of pain relief a,norc1ed hy the YD.l'iol1s prod-
ucts tested after a lapse of fifteen minutes follO\ying administration.

The aforesaid adyel'tiscments set forth flnc1l'efenec1 to in Paragraph
Fi \ e aboyc Iyere and are , misleading jn matcrial l' espects anc1 con-
stitute "false ac1\-ertisements :: as that term is defined in t.he Federal
Trade Commission \.ct.

PAn. S. The clisseminatiOll: by the respondents of the false ad-
vertisements, as aforesaid , constituted. and now constitutes , unfair
and c1eeeptiv-e acts and practices, in commerce, in yiolation of Sec-
tions 5 and 12 or the Federal Trade Commission Act.

ilr. Be")'Y"Ul/ Davis and :lb'. Howard S. Epstein counsel sup-
porting the complaint.

:111.. Jiathias F. Correa. , ill'/. 1'1I01rw8 C. Jlcuwn and JIl'. fl. Rich-
ard Sch,,,nacheT of Cahill, Gordon . Reindel Old New York,
X. Y. , counsel for respondents Sterling Drug, Inc. , and Thompson-
Koch Company.

:liT. Frank A. F. Se1Jerance anc1 :lb'. Gordon il. L"cey, of D"n-
nington, BaTtholO'D 

&: 

lIfilleT ew York , N. Y. , counsel for respon-
dent Dancer-Fit.zgcralcl-Sample , Inc.

IKITU.L DECISION BY ELI)(r .;r P. SC,HH.UP, I-IE.\RI::,T EXA::UXER

STATEMENT OF rROCEEDlXGS

The Federal Trade Commission on January 81 , 10GB. issned its
arnenc1ed complaint 1 charging Sterling Drng, Inc., a corporation
J)ancer-Fitzgel'ald- Sample , Inc. , a corporation, and Tho1Tlpson-Kocll
Company\ corporation , with violation of Sections ;'5 and 12 of the
Federal Trade Commission Act. Responclent Sterling Drug, Inc. , is
alleged to be engaged in the inte,l'state saJe and distribution of the
drug proclnct Bayer Aspirin, and respondents Dancer-Fitzgeralc1-
'sample. Inc. , and Thompson-I\:och Company arc a.lleged to act as ac1-
ycrtising agencies for Sterling Drug, Inc. , in the prepftration and

1 'l'he complaint, a originally issued on Janullry 10, 196;: , did not include Thompson-
Koch Company as a party respondent.
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placing of advertisements for the sale of Bayer .Aspirin. Said ad-
vertisements arc alleged to be disseminated by the 1Tnit:ed States
mail ancl through various means in intersta.t:e COUllllerce to induce
the intrastate and interstate purchase of Bayer Aspirin.

Set forth in the complaint arc reproduced portions of ne,TSpapE'r

and video and a.udio ad,Trtise.ments of Bayer )Lspirin allegedly typi-
cal of the content of numerous such aclvertise.J1ents referring" to an
article published and circulated in the Jonrnal of the Aweric,ln
iedical Association under elate of December 19G2. .Attachecl to

the compJaint and attached to and macle part of this Initial Decision
js Comm. Ex. :Ko. 1/' a full reproduction of this newspaper advertise-
ment.

\.tached to the comp1aint and attached to ancl made part of this
Initial Decision is Comm. Ex. No. 3,0 the aicl article of Decemlwr

1962 appearing in the .Tournal of the American J\Iec1ica1 Associ,l-
bon and referred to in such ad verti:::pments. ..

:\..

5 hereinafter et. forth
and described in the Findings of Fact , it is the allegcclmisl'cprescnt,l-
tions stated to appear in such Ba.yer Aspirin adycl'tising which arc
c.hargecl in the complaint to be in Yiolation of Sections ,j and 12 of
the Federal Trade Commission j-\.ct.

Ans,yers to the m118ndec1 comp1aint \\-ere filed by the l'f'sl;onc1ellts

on )IalTh 15 , 1963. Saiel answers admit in part and deny in part the
nlrious allegations of the amended compJaini and ask that the COll-
plaint be dismissed. Fol1os\'ing a prehearing conferen(:e on A..pl'il S

IDGi\ made part of the public record by agreement of all counsel , a
hearing on the merits was held in \Vashington , D.C. on .:\ pril 
through "'l)lil 25 , 1963.

\t the conclusion of the pre.sentation of the case- in- chief , counsel
for the respondents moved to strike the record test.imony directeel to
certain phases of respondents ' advertising as gi \-en by the \\-itnesses
GlUed in support of the allegations of the complaint. Upon the de-
ninJ .of this l1otion respondents elected to present no defcllse wit-
nesses ,t and the case "Was closed on the record.

The transcript of record in this proceeding consists of 4-11 pages.
Twenty-one witnesses were called during the presentation of the

case- in-chief and their testimony extencls from page 122 through
page 383. :Marked for identification a,nd reeeived in evidence with-
out objection under an oral stipulation between counsel is Comln.

Ex. No. , a full-page Bayer Aspirin advcrtisement appearing at

*Pictorial Commission Exhibits Kos. 1 and 3 fire omitted in printing.
2 Tr. 19; 183-184.
3 Tr. 389-406.
Tr. 421.

5Tr. 439.
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page A- 12 in the \Vashingt.on D. C. newspaper , The Evening Star
on January 10, 1963; C0111111. Ex. No. a printed volume of 217
pages entitled "I;nitecl States Court of Appea1s for the Second Cil'-
euit, Federal Trade COlnmission appellant , v. Sterling Drug, Inc.
Dancer-Fitzgcl'ald- SampJe, Inc. , Thompson ICoch Company: appel-
lees , Joint Appendix ; Conan. Ex. No. , a printed \'olmne of
nine pages under the foregoing caption entitled "Supplement to
Joint Appendix ; C01111. Ex. Xo. 3, a printed article of fOUl' pages

bearing the inscription and date JAMA December 29 , 1962 , and en
titled "A Comparative Study of Five Proprietary Analgesic Com
pounds , Thomas J. DeKornfelc1 , MD, Louis Lasagna, "N1D, and
Todd :\1. Frazier, Se:\l , Baltimore.

Iarked for identification and rejeeted in the instant proceeding

is Comm. Ex. K o. 4, entitlec1 "Ai1iehlvit of Louis Lacog-na , MD.
e!ated :\Iarch 20 , 1963. This exhibit, when oflerce! , was both objected
to and further stated by responclents' counsel not to be coyerec1 by

the oral stipulation behyeen counsel. 

Respondents' exhibits marked for identification l111mbel's 1 t.hrongh
11 \T('Te, also l'ejl-:ctcd; 7 He5pt. Ex. o. IS ) a, t\\o-

p:\

e afiir1a it. elated
February 1'1 , ID63 j by l\Ii1c1rcd P. Clark , ::t- a(l Libl'l:l'lrm : \Yin-

throp Laboratories , Division of SterlLng Drug, Inc. , and its attach-
ed University of j\lichigan i\Icdica,l BlllJetin of five printed pages
were received in evidence -without objection.

\Vritten motions addl'eS2Cc1 both to the Ilea ring EXl'omirwr and to
the Commission that the Commi sion be clecla, l'cc1 clisqua1iIicc1 to
make any adjudicat.ion on t11e issues presenteel by Pillagraph Seven
(1) of the c0111plaint were denied by the IIearing ExaminCl' s and
by the Commission on IlLY 16 : 19G3 , with a mcmorandum opinion
accompanying its order.

Commission s rejected e,xhibit , marked for iclentificfl, t.on No.
and respondents' rejected exhibits , marked for identification num-
bers 1 through 11 , are subject to Section 4.12 (f) of the Commis-

sion s Rules of Practice for Adjudicative Proceedings ,yhic.h pro-
vides that rejected exhibits , adequatdy marked for identificat.ion
shall be retained in the record so as to be aVR,ilable for considera-

tion by any reviewing Luthority.
All counse1 were "fIorc1cc1 fun opportunity to be. heard, to exam-

ine and cross-examine nJl 'witnesses presented , and to introduce such
evidence as is provic1ed for unc1er Section 4. 12 (b) of the Commis
sion s Hules of Practice for Adjudicative Proceedings.

6 Tr. 63-69; 119.
7 Tr. 201 , 222 , 249
8 Tr. 384-390.

251 , 255, 435, 437.
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Proposed fidings of fact , conclusions and supporting briefs ,vere
filed by respective counsel , a.nd cOllnsel support.ing the, complrdnt
subnlitted a. proposed order to cease and desist. Proposed iindings
and conclusions submitted and not adopted in substance or form

as herein found and eoncJuc1ec1 are hereby rejected.
After carefully reviewing the entire record in this proceeding 

hereinberore described, and based on such record and the observa-

tion of the witnesses testifying herein, the following findings of

fact and conclusions therefrom are made, and the following order

issued.
FIXDINGS OF Y.ACT

1. R,espondent Sterling Drug, Inc., is a corporation organized
existing and doing business under and by virtue of t.he hnvs of the
State or Delaware , with its principal office find place or business
located at 1450 BroadwlCY in the city of X ew Yark, State of :\ ew

York. D

Sterling Drug, Inc. ? is nO\\1 and f01' some timc lf ;t past has bee1L

engaged in the snIe a.nd distribution of a Pl:ocluct \ylrich comes
\Tithin the classification of a drug n the term '; cll'ug ' is clefinedin
the Fedcral Track Connilis :ion C\c.. 10 The designation llsed by re-
spondent Sterling Drug, Inc. , for aic1 product, and the, formula
thereof and directions for use are as fo110.w3:

DC!Jirt.wihu: En;:cr Aspiriij
Funnulu: Ench tn()let contains five (51 gl'::IiD.s of aSI)iriD.
Dii'cctimI8: Take one (1) 01' t\'.'o (2) tablet:, ,:'\ith "\ynter three

) times dailY a:3 required.
) or fom

Sterling Drug, Inc" causes the said product , when sold) to be

transported from a p1nce of bnsin(' s in the State of :t ew tT ersey

to purchasers thereof 1ocat-ed in \'urions other States of the L nitec1

States and ill the District of Colnmbia. Respondent maintnin::; and
at all times mentioned hcrein has ln lintnined , 8, conrse of trade in
said product in COl1lnel'Ce, as " commerce" is defined in the :Federal
Trade Commission Act. The \'olllne of business in suc.h commerce
has been and is substant.ial. 

2. Hesponc1ent Thompson-!Coch Company is a corporation orga-
nized x-jsting and doing business 1111(1e1' and by virtue of the l tws

o Admitted by Tespomlents ' aTIswer at page 1.
1D Section 15 (c). "A.spirin js II drug \"hose tolel'anc:cs arc prescribed by the Lntted

States pharmacopoelu . ('1'1'. 112).
11 Admitted by respondent' s answer at page 2.
12Averrcd b;v respondent' s answer at page 3. Respondent' s annual product sales exeeed

$25, 000, 000 (Tr. 112).
224-069--70-58
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of the State of Ohio , with its principal ofIce and place of business
located at 1450 Broadway in the city of ew York , State of New
York. Thompson-lCach Company is a wholly owned subsidiary
of Sterling Drug, Inc. , and is used by the latter for the placement
of print advertising. H

3. Hespol1l1cnt Dallccr-Fitzgeralcl- Salnple, Inc. , 1S a, corporation
orgalllzec1 , existing and doing business under and by virtue of the
laws of the State of Delaware , VI-ith its principal offce ancl p1ace of

business located at 347 i\Iadisoll ..-\ venue in the eity of N p,v York
State of :K ow York. Lj

Dancer-Fitzgerald- Sample , Inc. , prepared an ad,Tcl'tising referred
to in the amended complaint disseminated by and on beha.1f of
respondent Sterling Drug, Inc. , for the latter s prOll1otion of the

sale of the product designated Bayer Aspirin. The print ad vcrtis-
ing for pub1ic.ation in newspapers T\as prepared by this respondent

for placement by and )Vas placed in such media by respondent
Thompson-Koch Company. The tcled::ion and radio advertising
disseminated by respondents, including that referred to in the

amendeel complaint, was prepared by this respondent and placed by
it )Vith the broadcast media for (lissemination throughout the. cnit--
eel States. 16

I: Respondents) in the course and conduct of their lmsiness , hayc
disselninated, and c.aused the dissemination of, c.ertain advertise-
ments concerning Bayer Aspirin by the 1;nited States mails and by
va.rious means in commerce, as ': com11orce ': is defined in the Federal
Trade Commission Act) including, but not linlitecl to advertise-
ments inserted in newspapers and other advertising media., and by
means of television and radio continuities broadcast over ne.t\\"orks
through stations located in various States of the United States and
in the District of Columbia, for the purpose of inducing and which
ere likely to induce , directly or indirectly, the p1l'chase of said

Bayer Aspirin; and have cljsseminated, and caused the dissemina-

tion of , ad ,'"ertisements concerning the said Bayer Aspirin by yal'-
ious means) ineluding but not lilnited to the aforesaid me-clia, for
the purpose of inducing and which "\yere Jikely to induce , directly
or indirectly, the purc.hase of said product in comme.rce as " COln-

meree" is defined in the Federal Tra.de Commission Act. 

13 Admitted by respondent' s answer at page 1.
14 Tr, 113-114,
15 Admitted by respondent' s answer at page 1.
le Tr, 113-115.
17 Admitted in part by amwer of respondents Sterling Drug, Inc., and Tbompson- li:och

Company ltt page 3; admitted in pD.rt by answer of Dancer-Pitzg-erald-Sample, Inc.. at
page 3; see also , affdavit of James H. Luther, Jr., and Exhibits .A through F to said
affdavit appearing at pages 61-95 of Comil. Ex, No. 2 in evidence
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5. Appearing in the December 29 , 1962 , issue of the J oUl'al of
the American :.Iedical Association is an article entitled " C0111-

parative Study of Five Proprietary Analgesic Compounds . This

article is C01nm. Ex. No. in evidence and is attached hereto and
Inade part of this Initial Decision. The content of this report has
not been challenged in this proceeding and no witness 'was called
either to support or to controvert the worth of such study. Thc
statement at the report's end that "This study was supported by a
grant from the Federal Trade Commission , "\Vashington, D. 

also accepted anc1not controverted by the respective counse1. There
is further, no dispute that this articlc was published and circulated
in the Journal of the American :Mec1ical Association on a certa,
date and that such publication of the, said article was authorized
by an undisclosed staff offcial of the FedeTal Trade Commission.
K 0 witness herein testified to the background for and as to what
if any, oilcial meaning is to be ascribed to this authorization and
all the evidence in such connection is confined to what appears in
the documentary exhibits of record. 

Similarly, no representative for the Journal of the Ame.icall

Medical ssociation or for the Association itself ,vas caJlec1 to tes-
tify herein , and such evidence as is directed to what: if any: offcial
meaning is to be ascribed to the pubJication of the said article in
the said Journal is also confined to what appears in the documen-
tary exhibits of record. 

6. Following the publication and circulation of the foregoing
article in the December 29 , 1962 , issuc of the J ounm1 of the Amer-
ica,n :.Jedical Association, the respondents: in cOlmection with the
sale of the c1rug product Bayer Aspirin , causec1 to be published anc1

circulated advertisements referring to the said article in various

llC'YSpapers 
o and other media including teleyision and radio.

Comm. Ex. Ro. 1 in evidence, a eompJete copy of which is attached
hereto and ll1ade part of this Initial Decision) is a typica.l such
advertisement. This advertisement reacls in pertinent part:

18 Comm. Ex. :-oo 2, stipulation betwf'en counsel, at pag-es 140-151. See, also. state-
ment bv the Chairman, Federal 'Trade Commission , at pag-e 109 of Comm. Bx. :No.
See , als o, the statement of responr1ents' counsel in the inst;nt proceeding at ' r. 414-415
in this regard.

19 For example , affdavit of Dr. E. B. Ho"ard and Exhibits A and B to said affdavit.
See, Comm. Ex. Ko. 2 at pages 50 53.

20 The advertisement referring to said article appeared in approximately 188 news-
papers in some 08 cities across the United States. See, Comm. Ex. o. 2 at pages 63-69.

71 The advertisement also appeared in the special New York editions of Life :\fllgazlne
for January 18, 1963, and in editions for the rest of the country in the Life ilaga:dne
issue of January 25, 1963. See, Comm. Ex. No. 2 at page 61.

"Extensive network television and radio commercials also featureu tbis ad,.ertisemcnt.
See Camm. Ex. No. 2 at pages 70-95.
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GOI'Crlrnent- Sl1PDo tcd lIedical Team COIlVl1reS Bayel' Aspirin

and Fonl' Other Popular Pain Relieyers

:Findil)g reported ill the highly authoritatiy€ journal of the American :,ledi-

eal .Association reveal that the higher In'ked combination-af- ingredients rJain

relie--ers upset the stomach with significantly greater frequpm:y than any oe
the other products te.sted , \\hile Bayer Aspirin brings relief that is as Ia , as

::trong, and as gentle to the stomach as you can get.
This important Dew medical studY, supported by a grant from the fedcl'8.1

goyernment, was undertaken to comparC the stomach"ul1setting- effects, tip

s!)€ed of Telief, and the amount of relief offered by fty€ leading ll:lin reliew'rs,
ilwlllding Bayer Aspirin , aspirin with buffering, and combinatiun-of- ingrec1ic11t,.

products, IIel'e is a summary of the findings,
lJpset Stomach

According to this report, tIle higher priced c:omlJinHtioli-of- illgl'edients l)l'ocl-

uets llp ;et the stoli:lcll with signific::mtly gr('ater fre()uelJc - tl18n :ll1Y of 0)(
other rn' oducts tested , ,Yhile Bayer .-1s1Jirfn , ta7,cn (I.' (71'I'('ct('d. ' is i' !Jcnne to
the stomach as (l p7ain sU.Qar pill.

Speed fine1 Strength

The study ho'YS that there is no signif'cnnt diffee' cnce Uil1m: ' the rrOllllcT

tEsterl in raI1ic1ity of onset , strengtll. VI duration 01 rt'1ief. :;()nt'theJ.(':;. it i.
illteresting to ::ote thnt ,Yilhin ju t fifteen minutes RU!JCi AS1)irin Iwrl u some-
'i('Iot 7;i.i,('!' i)(/n rclict WOie tlian anI! of the oilcr pi' orlHcts.

7. The aTnendec1 complaint in this proceeding clm1!cnges such
afore,Enid advertising by the rE' ponc1pnt , i'-c1 alleges it to be :ff'c

mi2Jpr, c1ing and deceptive', nc1 in ,- fltlon OT Scctions ;5 8.111 1 2 oJ
the Federal Trll(1e Cornrnis'jon Act. l-"w amended CO llplajT't n.lleges

that respondents) direct)? nnc1 by 1111plicatiol1, nncl contra!' :'. to ilK'
i:n t.h find the fact represent in snch ac1n:rtlsing: 

1) Tll;lt the fllclings of tbe mcdic.'ll teall1 of clinic.-l inve. tig::t(lrS refenec1 to
in snirl c1T'(,l'ti: :''fmE'Jl1s h: b0'f'n cnclor,sccl mHl RjlJI'OY;'cl 11"j tb(, r'1itec1 St;)te

GoVel'Ylllent.
2) Th lt tIll pnblic:ltio:n of :1 l' eport of sflic1 tl1cl: , top:ether with the fill(lilJp:s

0f th0 c;iDicnl im-estigntol's , il The Jonrnnl of The \nwl' leall l('c1ief!l ), :3sotin-

tion, is eyic1ence of ('TI10rSernf'llt mc1 approY:ll thereof 1J'I t1wt a"' oci1 ti(m :)Tlll
11:' tIlE' mrc1iCnl 111'o1'e",.:ioD.

::) Th:lt the clhJicnl il Yes!:gntors fonnel tbftt BRyer Aspirin "ilI not upset
t1,E' - acl1, i:' a,. gpntle to the ::tomach flS a Sl1gar Jlil Rnd is more g'entle to
be "tomncl1 than fin;. analc:esic pl"o(1nct containing more thfll1 one ing'l'rc1ient.

f1ml tb t there is no fll1nlge"ic proflnct (lYailnb1e to tlll:! con!'Ul11Er '\--hir11 is m(Je
gentll' to t11e stomnch tlmn Bflyer ASIJirin.

2JIn construing- anC! evaluating- mch alIegeC! representations as are claimed In the
complailJt to nave been made by the respondents , it is to he noted that "The CommissloD
cannot interpolate into the petitioner s representatiom- 'Worr1s not the'1e, and then fjlll
the petitioner guilty of misrepresentations because the petitioner s product does Dot

meet the Commission s revised representations." See International Part8 Oorporation 'V.

Ferleral Trade Coml1M 08j on (1943) 133 F, 2d 883 and Folr8 v. Federal Trade Commi. 8ion
(1051) 187 F. 2d 658.
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4) 'l' hat the clinical investigators concluded that Bayer Aspirin, after fifteen

minutes following admiuistration , affords a highcr degree of pain relief than
any other Droclud tested.

8. Prior to the administrative hearing on the merits in this mat-

ter , a proceeding to enjoin the respondents from further disse.
nating this challenged advertising, pending the disposition of the
complaint before the Commission, was trgued tIld briefed before a
Unitec1 States District Court anc1 a United States Circuit Court.
These particular alleged misrepresentations set fort.h in the instant
amended complaint' were there examined t1d made the subject of
'Tritten court opinions. Z,j The documentary exhibits before the
courts included all those herein received in evidence as we11 as the

many herein offered and rejected as being improper to the instant
administrative proceeding. ot before these two Federal courts for
consideration at such time was the additional and further evidence

since adduced in the form of the ora1 te :tilIollY of witnesses now
of record in this proceeding.

The opinion of the United Sbtes Circuit Court, on the a.ppeal
fron'l the order of the District COllrt. c.oncluded with reference to
the a.dduction of fmther evidence aga.inst the respondents herein:

Our affrmance of tbe order of the Distril. Court should not , ho\"\e,er , be
thou

!:-

bt to render fruitless the Commission s fH:ti,ities in its Iwnr1iug adminis-
trative' 11lOccec1ing against Sterling nmg-. Inc. Should further evidencE- there
be ac1clueecl ill support of its allegations of violation of the Federal Trade
C(lllJlissioJl ..:\ct. a cease finel desist order ma ' well be valid and its i:;sl1fnce
p1'(ljwl'l ' "u"tf1ined upon ;iuclicial review . lYe are SYIlpflthetic with the c()ll11i
Sl()Jl " commcl1lable efforts in ran' Ying ont the importnnt task" assi

!.'

:lH'(1 to it

' CnIl !.:rrss: \ve "imply l10111 that in thi" case. it has failecl to make that 8110,,-
2: \vhicb Congress it.,-('lf deemed re(lnisite to judicial rplicf.

G. It "Would appear clear from it reading of the above-quoted con-

clusion in the Circuit Court's prior opinion in this injunction mat-

ter, that fl1ther evidence than that thcn before it CLnd found "'CLnt-
illg is needed to support. the issua,nce of a valid order to cease and

desist in the instant proceeding. It would also appear obvious that
this further e",idencp I1U t be both credible, and reliftble and of suff-
cient llhC;1c1ntic11 prohnti,-e ,ycight. to supply and oyercome the lack
of e\- l(lpl1c(' peJled ont in this opinion l1S beinp: needed if fl, valid
sbov,ing is to be made that respondents : c.hallenged advertising con
tains the misrepresentations alJegedin the in tant complaint. Accord-
ingly, the, four primary nlleg-ations of the complaint directed to re-
spondents : clmllengec1 ad,-ertisinp: are hereinafter set forth 

(;'

el'ialim.

Fedeml Trade Grnnmission v. Sterlinr; nl' ll.rr. Inc., Dance" Pitzgera, ld.Sarnpie, Inc.
111)1 Tho1J)JSon-Koclt Company Dfflrch S, 1963) 215 F. Supp. 327 , affrmed ('ray 6, 1963)
317 F. 2d 668
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together ,, ith th t part of the Circuit Court
particular allegation:

opinion pertinent to the

1) Thnt the findings of tbe medical team of clinicDl in\"estig"atOl'R l'efc'rrecl to
in :-aid advertisements hilYe been endorsed and npproH' ll b;;- the l;llited Statc
GOH' l'nment.

The Circuit Court opinion on this point notes that the Commission
selected the research teaIn , supported the stlldy \Tith f1 grant , and
authorized the publication of the report. The Court stated that the
capsulilmc1 expression ' Governmellt-SllpportC(r: could not, thereforc
be held as misleading. ,Vith regard to the large type reference in

the adyertisement to a '; Gon' l'llllent- Supportec1 Iedical TeaE1 :: giy-
iug the misleading impression tlwt the Ll1ited States Gon rnment
endorsed or approyec1 the findings of the research team ) the court

stated:
Surely the fact that the word "supported" might bave alternative dictionary
definitions of " endorsed" or "apIJl' oved" is not alone uffcient to ;:110'1 J'eason
to belie,-e that the ordinfll'y reader will pl'obaul:v construe the wonl in this
manner, :\lo::t "'ords do have alternative dictional' rlefinitiOllS: if Owt 
itself ,,-ere a sufident le;:al critcrioll , fe'" ad'-ert:sement." ,\- ould ul'viye. Here,
no impresi:ion is conveyed that the ))I'O((II('t itself hils its source in 01' is 1)('in

endorsed by the GOl"erllllent; for tbi reason , tlH ('fises cited D:V tIll COl1Jl1j;.-

;.ion are inapt,

10. The second al1egat.on
vertising is n5 fol1mys:

of the complaint regarding saiel i1c1-

2) That the publication of a report of said ",tud:v. tngerJH' J' ,,- ith thenJ1lins:s
of the dinit:ll investigators , in The .Journal of The .\mel'ican Iellicnl ,\:"ocin-
!:on, is evidence of endorsement and approval thereof by that ns-"o(".'tiOll nJl1
- the medical profession,

The Circuit COllrt on this point hac1 this , iJl part , to say:
The COllmi."sion\: nttnek upon the use of t.he pbrnse "Finr1in g:s l''lJOrt.P(l in

the highl - al1tl1oritath- e .TOl1Tnal of the -\llcric:ln Iedical .\S:"Oci11tion." n;.

Jli;.leflr1illgly cOIllloting endor,,ement nnd app1'ol'o.1. is similarly unfounded, for
Jl11ch the :"ame l'ca",ons nJrpndy discussed, To nssel't tl1nt the ordino.l'Y render

,you1( concItH1e from the 11,oe of the ,vo1'l "nnt1wl'itHtive " that the ,otll(ly was
rnc1or,"ed b ' the . Journal and the -\ssociation is to flt.ribnte to him not only a
rnrPlrs"- and imlWl'l't'pt1I"e mind 1mt lso n prOIJlm:jty for unlJounded fli!?:11t,,; of
func . Thi;. 'lYE' nre not yet prqmTPc1 to (10. If the rea(lcr s nntl1rnl renction ic;
10 think that the ,.t1Hl:v, lH'cl1se of pnuli(' ntioll in 1he Journa1. h liJ,E'i - to be

nCC\1rnte. iJltpllil!:rni. nJll 'yell- c1oeUllpntt'(l, then the reaction j", wbolI:v justi-
fied, :11(1 ow' wIliell Ow i1(hpJ'ti,.pJ' h:1:' PY(,J':v re:l. ::nn to ('slwel f!w! to ,::e1"k to
iJl' nle:lte.

11. The thirc1 allegation of the
ing' is as follows:

complnint. regarding said nd'i-crtis-
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3) 'J' hat the clinical investigators found that Bayer Aspirin wil not upset the
stOmach , is as gentle to the stomach as a sugar pill and is more gentle to the
f.tomacb than flny anHlgesic product containing more than one ingT€uh'nt. DIl1
that there is no rmalge,'dc product anLih,ble to the consumer y,hidl i" llHil,
gpIltle to the t(JIlach than Bayer Aspirin

,Yith regard to this point, Comnl. Ex. ).o. ;: states
11ary concluding the comparatiye study concerned:

Anacin, Bayer Aspirin, Bufferin, Execdrin , and St. Joseph's "\:'pirin "' cre
compared with a pJaceho and with each other from the point of yie\y ,

. .

of incidence of gastrointestinal distress " "' '" There 'IG1S no difference brtween
the incidence of gastrointestinal effects nfter the placelw and Ill::t after Bayer
Aspirin. Bufferin, or St. Joseph's Aspirin. The incidence of ;ouch side effects
wa:- higher after Anacill 01' Excedrin.

in the sum-

The Circ.uit
regard:
upon inve::tigating the incidence of stollHch uJ,set nfter the administration of
the the drugs as well as tlH placebo , the reseflrcuers came to this cUllcluf.ioll 
Excedrin and Anacin fornl a group for which the incidence of up:-et tomaeh

is significantly greater than is the incirlence after Bayer Aspirin. St. Jo-'-eph'
Aspirin. Bufferin. or the placebo. The rate" of upset. st.omach a:csociated with
the,"e lnst 4 treatments are not significantly different. one from the other.
TIle Hceompanying tahle revealed tl1at of tlle 820 close." tRken of p';lyer A. pirin.
there ,n're nine eJ,isocles of upset stomach, a rate of 1.1%: the placebo wn.s
administered in 833 cases, and cflused stomach upset seven timp- . 11 r:1te of

8%.

Court opinion states -nith refcrence to the study this

As regards the use of the term " sugar pin:: in the, respondents : ad-
vertising instead of the word phcebo , the, Circllit COllrt opinion held
that the pill used as a. control in the stndy ,yas constituted of sngar
and that the llse of the term "sugar piJr' ,\yas therefore neit,heJ' in-
accunLte nor misleading. ,Vith regard to use of the other compara-

tive statements in the advertisement the Court helel they "co1.1cl only
be understood to refcr to the four other proc1ucts tested, " With ref-
erence to the chaJle,ngec1 use of the worc1s " as gentle as" leo(linlY the

reader to conclude that Bayer Aspirin is not in the slighte t bit

harmful to the stomach and t.he. argnment, that use of the substitute
words "no more upsetting ': tlHLl a placebo ,YflS therefore ll(,Cf'SSar)-

because use of the placebo in the study caused a ry minor degree

of stomach npset : the Conrt '3U1tec1:

L'nlike tllp stn.nc1flnl of Ole w,erage l'E'fHler which the Commis:,ion :J,.jd: - ('11-

don:e" tllronp;l1ont these llfocppding:- . it 11pre 'Y0111c1 11 1YP u:' belie,e th:1( 11( is

lin;:nh;tical1 ' flj(1 ."nltadj(' ally ."cn:-itiye to tile diff(' l'' nce betwf'cn the J1hrn., "es
il" g'pntle ilS " an(l "J)O morr 11 p:-l'tting' 1han. " lYe do lw1 fiIHl thnt tlw Commi,,-

"iOlt lw:- l'e!l:-Oll to belie,e tlwt t11is wil be 111( cnsf.. and we tberefore re icct
ite; contentions.
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12. The fonrt.h allegation
tising is as follows:

4) That the clinical inY8stigators concluded that Bayer h;pirill. after fifteen

minutes following administration , affords a higher degree of pain relief than
any other product tested.

of the complaint- rega.rding said advcr-

,Vith regard to this point : COHan.
concluding the comparative study:

Anacin. Bayer Aspirin, Bufferin, Excedl'in, and St. Joseph's Aspirin were

compared with a placeho and each other, from the point of yie'i of analgesic
effcacy ,

" .

. There was no striking difference among the agents so far as
rapidity of onset, peak effect, or duration of analgesia was concerned.

Ex. Xo. 3 states in the summary

,Vith refe.rrncc to the foregoing conc.usion of the comparative
study, the opinion of the Circuit Court states, in part. , the follmv1ng:

As ,ye understand the Commission s argument, no objection is taken to the

"tnteJ11el1t that ;;The study shows that there is no significant difference- among
the products testecl in rapidity of onset , strength , or duration of relief. " Indeed
liO ub iecticm cun properly be taken, for the statement reproduces almost

verbatim one of the conclusions enumerated in the article. It is thought , how.
ever. thf1t the adnrtisement jmproperly represents greater short-run pain
relief ,dth Bayer Aspirin by stating that "Konethcle:=s , it is interesting to note
that witbin just fifteen minutes, Bayer Aspirin bad a some,vhat higher pain

relief ECOl'€ than any of the other IJruducts." As we haye seen , the- statement
is literfl!ly true , for Rayer s " score" after fifteen mil11tes was 0.94 while its
close::t competitor at that time interval was rated 0.80. Tbe fact that the
margin of accuracy of the scoring system was 0.124-meaning that the -"econd
plnce clrug mig'ht fare as well as or bettcr than Bayer oyer the long run of
statbticnl tf'st -cl()es not detrflct from the fact that on this IJarticn H tesL
Bayer nllpGrently fnred better than any otheT pToduct in reHe,illg vain ",-ithin
fifteen minutes after it" a(lministration. It is truf' that a rIo::e examination of
the statistical chart drawn up by the three investigators reveals that they
thought the (lif'ferCllce betn- c('n nIl of the c1rl1gs at tbat time intenal not to be

sig-nific' l1Jll:- rlifferen1:" But that is precisely ",-1mt the Bayer adyertlsemr.nt
stn teel ill the ::E'ntence preceding its eXClusion into the specifics of the pnin-
rf'lief ("()rc."

The Commh::sion relies heavily, especially as to the pain-relief aspects of
its casf' , upon Lorilanl CO. T. Pederal 7'rade C01r/'mission 186 F. 2d 52 (4th
('il' j!J.jOL There , Reader s Digest sIJonsored a scientific study of the major
cigrnettes. investigating the relath-e Quantities of nicotine , tars , and l'e"illS

. "

-\n eX:1mination of that CHse shows thnt it is romplf'r.ly clistin;;ui bable
in It leilst two ob,ious and significflnt respects. Although tbe statenwnt' 3 mar1e
b:v Old Gold were at best literally true, they were f'l in the flfh-ertiSf'ment"

to ('onye:- Ctl impression c1inmetricnll:v opposed to tbnt intended by tble ,yritler
of tlle article In the illsUm1: casp. Sterling' Drug' can in no sen!'c 'be said
to hnn conveyed a misleading impression as to either the pirit or the ::pecif-
ics. of the article pub1ished in the Journal of the American ?lIedicaJ Associa-
tion.
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No additional and further evidence of Teeord was aclcluce.d herein
for consideration on this particular point. The evidence of record
ill the instant regard is none other than what was discussed and
passed upon in the hereinbefore cited prior District and Circuit

Court opinions.
13. In lclditi()n to the documentary evidence of record introclnccd

in this proceeding, 21 witnesses weTe cancel to testify during the
presentation of the case- in-chief. Under the controlling case la,y
such witnesses need not have been call(', , for the Conul1ission on its
own authority, is empmvered to iind that the questioned advertise-
ments were deceptive and 11lisleading. As has been held

, "

Actual
consumer testimony is in fact not needed to support an inference 
deceptiveness by the Commission and "In evaluating the tendency
of language to deceive , the Commission should look not to the most
sophisticated readers but rather to the lCilst.': Exposition Pi' : Inc.
et at. v. Federal Trade Ommnission (1961) 295 F. 2rl 869. Furt.her
the Commission may recognize that the cleccption was by innuendo
rather than outright false sta,lement. That deception may be so ac-
complished is recognized by the cases. Bak.er' 8 Fj'anchl s(j Oorporation
et al. v. FedeTCI Tmcle Oommission (1962) 302 F. 2c1 238. Again
and still further, as the ca.se law points out

, "

::\1oreo\'er , adyertise-
ments are not to be judged by their effect upon the scientific or legal
mind hich ,yill dissect and analyze each phrase but rather b - their
effect upon the avcrage Inernber of the public ydlO more likely v:ill
be infiuenced by the impression gleaned from a quick glance, at the
most legible 'words. TVanl Laoondol'ies , Inc. , et al. Y. FedeiYd Trade
001nmission (1960) 276 F. 2d 952 cert. denied 364 l S. 827.

In the light of the foregoing and the later District Conrt and
Circuit Court opinions in the present matter, the worth o-r the, testi-
mony of the witnesses herein called ,Till be m"aluated.

14. Prior to testifying in this matter , all the 'witnesses calle(l here-
in had been previously intenTie,yecl by an attorney-examiner of the
Commission nnd shown respondents ' challenged ad ,- e-rtising flnd

questioned about. it. Their responSES theret.o were noteel in the hand-

writing of the attorney-examiner and this statenw.nt, at his rcquest
was signed by the prospective witness. 7 These intcl'viel'- s took place

'; Tr. 19 discloses that witnesses 'would he called by Commission c01m el to testify

only " On th ee points-as to United States GDvernT!lent enflors('ment. enclor"en;cnt aud
approval by the AmeriCiln :Jledical Association , and the clal'jjicatiOTl a" to tbe question
of what 'no more stomach up et than a plain sugar piJl' means.

These ,,,itnesses were called to testify only for purposes as stated in footnote 2;)

s1lpra.
27 Tr. 1fi4-170; 184- 187; 21G-217; 233-23G; 2GG-2CT: 274; 300; 3-!G 7 353-355;

:W7- a6S.
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ill neighborhoods in or adjacent to J\Ietropolitan 'iYashington
but the record does not disclose the number of prospective 'Iyitnesses
intenTie'lyed. The 'Iyitnosses testifying in this proceeding comprised
11 honscyrives/ an employec of General 1\10t01'5 Acceptance Corp-
ora.tioll, 9 n mechanical engineer 30 a bookkeeper cll t\yO aircraft
meclJal1ies :J2 n. rnilitary construction inspector :::-! flnd four military
pel'sonneJ. 3

\.l these 'Iyitnesses 'Iyere again interviewed by counsel supporting

the complaint before taking the witness st.anc1. Upon the \yitness
stand , ,liter again being asked to read the cludlenged advertising,
they Iye-re, subjected to questions concerning it on direct eXfllnination
anel , in most instances, also on cross-examination. In various in-
stances, upon request, thcir prior slgned statements were tendered
to respondents' counsel for the aid of such cross-examination.

extensi,' e analysis of this varied test.inlOny by each of these witnesses
extending from page 122 through page 383 of the transcript of
record , or 281 pages in length , \\"ould undul:.y burden this Initial De-
c.1SlOn.

15. Before passing judgement on this testimony, the ml,ture of its
content is first to be defined. It is not testimony directed to and does
not purport to show that any of the witnesses testifying were de-

ceived by re,spondents ' challenged advertising to the extent that. they
'Ivonld not. haye purchasecl Bayer \.spirin except for their belief that
the advertising representations made for said product ,yere such as
alleged by the complaint. The testimony further does not purport to
SllOW dissatisfied customers 01' users of a product \vhich did not Ineet
or Jiye np to the advertising representations allegec1ly made -for it.
The testimony under consideration in this proceeding was solely
dil'eetcrl to a, Il attemptf'"d showing that a reading of respondents
c'hallrnged achertising 'Iyoulcl cause, the reader to derive lLnc1 undcr-
stand the lneaning the complaint alleges it to convey.

The I-Ieal'ing Examiner , after giving the inshLnt testimony full
and complete consideration, finds it to be boih insu-fcient anrl incon-
clllSiyp and, accordingly, that it lacks t.he ovel'-all substant1al weight
neccssary to aclequatelY3upport the al1egations of the complaint. If

Tr 122; 158; 179; 202; 224: 258; 262; 309; 348; 364; 376.
m'1r . 146.
30 '1r. 171.
11 '1r. 269.
32 '.r. 212; 228.
33 Tr. 295.

:J '11'. 315: 324; 341: 357.
33 Tr. 271-272; 301-303; 319-320; 336-337.

'.r. 166- 169; 187; 216-217; 235-236.
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one was to sift, pick and choose a.nlong this testimony) some of it
might be found , directly or by implication) tending to support the
allegations of the eomplaint. "Gsing agtLin the same proce,ss of elimi-
nation, other of such testimony 111ight be found , directly or by im-
plication , which would appear to be contradictory of the allegaHons
of the complaint.

Tbis te3timony, ill addition to this hek of adequate substant.ial
,,;eIght, is a.lso found to sutter the further infirmity of being suspect
as to its credibility. This is not to say that a.ny of the witnesses ,, ere
knowlllg1y teUing an untruth , but that their testimony ,vas not a

spontaneous first impl'es ioll : unclouded by prior contacts and gi ,-
upon ,-1, iirst viewing of the cha.l1cnged advertising from the witness
StI111d. In va.rious instances , it ,vas the product of uncertainty as to
the meanillg of the questions asked by counsel , confusion or uneasi-
ness induced by the hearing room procedures , prior discussion of the
advertisement, "\yith others) an attempt to recalJ former impressions
gi \ en on a prior occasion , and the like.

To cite but (1, :few of the examples:

(a) The first witness, a housewife, was found necessary to be temporarily
eXCl1.sed from the hearing room and , upon recall

, ,,-

as withdrawn by cOill1laint
counsel from the "- itnes,, stand. This resulted fOllowing a lengthy colloquy be-
t\yeen the Hearing Examiner anu respective counsel as to the probative weight
to be given testimony of the nature being elicited in the face of extended legal
and factual argumelJt made before the witness. ('11'. 137- 145) . 3"1

,Vith regard to va.rious of the furt.her wit.nesses called, the fo11ow-

ing (b), (c), (c1), (e), (f) and (g) are portions of their testimony
taken from the transcript. of record herein:

(b) HEARI G EXA II:KEH. SCHR1JP: Do yon remember the qnestion?
'l' HE "-JT:\ESS: I am just so confused now , realJy. I don t know. They arc

talking nl)(Hlt a sngar pil and they arc talking about Bayer Aspirin and I am
tellng you. I don t know half the time wbat yOli are tall;;ng about. (Tr. 199.

(c) HEARIXG EXA II:\ER SCIIR"CP: You may ans"\ver the question to tbe

best of your alJilt:y.
THE 'YITXESS: I (loll t kIlOW bow. ril sorry. I'm "Very upset.
TTBARI G EXA1\JIi\ ER SCHRUP: I can undersbmd that.
.tHE "\VIT:\ESS: If I could gO through the way I answered the que"tiowo

,,,llPll tIlt Hum first presented them to me that came to my house I real1Y
(lon ! know. (Tr. V2uO.

'3 Tr. 210 211 is also here in poInt. Furt.her . see Tr. 153 . 161 , 182 . 198 , 215 , 323-333.
While no implication is meant to be (lerive(l that respecti'Ve counsel acted other thnn as
proper RDcl diligent fu'lvo('ates , the foregoing exceI'ts do serve to point up the probable
l.'ck of credibility and reliability of evidence of tbis nature when given by all impression-
able and conftlseo. "itness in the face of argnments, pro and con. by articulate and
persistent counsel
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(d) Q But you never opened a ne\Yspaper and a\y an ad all by yourself

of tbis type.

.\ No, I did not.

Q It was first called to your attention by the in\cstigator:
A Yes.
Q And he asked ;you questions about it.
A Yes , sir.

Q Aml be made notes of your answers?
A Yes, sir.
Q Xo' , when you examined the ad a moment ago and sHiel " 'Yell, now , just

let me think" were you trying to rccall what you l1ad told him?
A ). , I ''Ias just nervous. I just could not 
Q What 'were you thinking about? 'Were you trying to recall something?
'\ Xo , r just could not remember what I was reading. (Tr. 2GG-- G7.

(e) Q So "when you read it here on the \\itne".' :-Ul1d , you had 1'f':11l:- ,in. "'t

filli hed rending it a few minutes ago: is that right?
A Yes , sir.

, did you get any more out of it reading it the seconn time thnn (1U

din the first time?
A I didn t get anything out of it the first time. I didn t get nny morE' out of

it.
Q W11en "as the real1y first time ou Tf'd this pnrticnlar ndn' rti:-ement?
A 1;VI1fn the repre!'entflti;- e from the Federal Trnde Commi:"siOJJ cnme to 

hou:-e. I had ne,er :-een 1"1e ad before thnt. (Tr. 273-27.
't.

(f) Q ::ll'i". ---- . dire('ting yonI' nttention to the second portion of
the Rdyertisement.. this pnragraph which begins

. "

Finding;: reI1ortf'(1 in tbe
highl T antl1orit,qtiYf jOllJ'nfll" etc.. what doe,,, tlwt mean to you? \"11:1t is Ol1l'

impre si(1n or OfJinion of thnt.?
TI-IE WITXESS: If I remember right. whel1 this guy asken me thi.o: question

beforC'. n"lwn I ,Yflf; ,o:ummonsed here or subpoennec1 01' whnte,el' yon call it.
I di(ln t giYI' fin :l1:"wer for thn.t. becnus(' I di(ln t nnr1erstnnd it. (Tr . 311.

(g) 

Q Yon Sfl T t.hnt you don t recall hAYing- l'eiH1 an:dhing in tlle ,Tollnfll
flbont tl1io: . As I llHlf'r::tnncl it. you don t recnI1 lw,jng read ::1Tythin yml
recflI1 hflYing- rend this 1Id maybe in flnothl'l' 111ljJer.

A In n llfw:-pnper: es.

Q Dllt YOlI 11ncl no recollection of it?
Exnctl:-.

(l rlltil t11( inye"'tigntnr Cflmp fllHl ('flll('d ymu sT1Pdfic attention to it?
A 1' Jwn 111" ('8nw flnd nsked me if I h,1(1 seen it hefnl'''. I sn'.. U'('o:t I ('onlrl

1'r' ('fl11 !'('rhl' ': it. h1lt T 11:-1(lnt "j-)Hlip(l it. (J'lite flS cnrpfnl1:, BS T Girl 1':11(11 hI' W:1"
tlJPrr.

Q So 1-h3t :-0111' testimony here today io: bflser1 on ronsirlerfltion
:,:!rfltp1' fl('t'1il rlnrhl!! t1ll intprTirw with thp iny(''Otig:ltor?

\ \\('11. yro: , Hp nsl.:r(l me to renrl it over.

() .

-\11'1 11nt witll ynll1 ;onsna1 rrn(ling on fl Tlrinr or' cnsion?

of 1110 :1(1 in

A Xo
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Q :\11'."- ---------- , what ,,-as the nature of the discussions which you and

. - ----

- had?

A '''hen \ve got the subpoenas , of course , I mean, we were trying to remem-

ber , and recall , exadly \vlIat ans\vers we had given. bat ,vas, trying to re-

member exactly the words we had-the answers ,ve had given the gentleman.
was all. (Tr. 372-374.

16. In Zenith Radio Oorporation v. FedeTal Trade OOn1ndssion

(1844) 143 F. 2d 28 , the Circuit Court of Appeals held:
The Commission ,vas not required to sample public opinion to determine

what the petitioner was representing to the puulic. 'l'he Commission bad a right
to look at the advertisements in question , consider the relevant evidence in the
record that would aid it in interpreting the ad,ertisements , and then decide for
itself wbether the practices engaged in by the petitioner were unfair or decep-
tive, as charged in the complaint.

If the Commi siol1 arrived at its finding fairly "and has substantial evidence

to support it , so that it cannot justly be said to be palpahly ,vrong and there-
fore arbitrary" it is our duty to uphold the Commission s findings

Counsel supporting the complaint , on June 17, 1963 , filed a "Reply
Iemoranc1ull to Respondents ' Proposed Findings and Order , whieh

cites the above Zenith case and then goes on to state:
'Vhile tIle materiality of misrepresentation, it is submitted, inherent in

reSIJOnuents ' adyertising is evident fram a comparison thereof with the medical
study it purports to interpret, and 110 consumer testimony would have been
necessary to establish this fact, counsel supporting the complaint nevertheless
offered some such testimony ,,,ith regard to three aspects of the advertising,
simply as corroboration of facts alleged by the complaint. The testimony of the
witnesses was reliable and probative and provided substantial evidence to con-
firm the falsity of the advertising.

Based on the above ca.se law and the finding herein made that this
so-called corroborative testimony of the witnesses called in t.his pro-
ceeding was inconclusive and of insuffcient probative weig-ht to af-
ford acceptable proof of the allegations of the complaint, the only
other evidence of record left for consideration appears to be the

dOellmel1t try exhibits in evidence. The posture of the ease then
stands and is the same with regard to the al1egations of the COll-
pJaint, as when previously adversely passed on by both a united
Stllte.s Dist.rict Court llncl a United Stlltes Circuit Court of A 
peals.

Admittedly, in so doing, both of these courts acted upon and ap-
plied the sbndllrd set forth in Section 13 (1L) or the Fec1eml Trade
Commission Act which requires on1y that the Commission "has rea-
son to believe" in seeking to enjoin an advertisement in alleged vio-

lation of cctjon 12 , pending the issuance and determination of a
38 See footnote 24 8upra.
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eOll1plaint charging violation of Section 5 of the Act. It wiD also
be noted that Section 5 of the Act applies the same criterion as re-
gards the issuanec of such a complaint, for subsection (b) of Sec-
tion 5 likewise states

, ';

'Vhencvcr the Commission shall haTc reason
to believe * * , it shall issue and serve . . ':: ':' a compJaillt stating
its eha.rges in that respect : : " The (llwntll11 of proof required to
support the issuance of a va,lid order to cease nnd desist quitl , ob-
viously would thus afl'ord a sllbstnntially different test than that
needed only to sustain the requirement of " reason to believc ' in the
initial issuanec of the compl Lint. This fact appears to be recognized
in the memorandum of the Commission a,ccompanying its order
tiled herein on :May 1G, 1963 , denying respondents : motion th8-t the
Commission declare itself discpmlificd to make any adjllllie:ltion of
Paragraph Seven (1) of t.he amended complaint in this proceeding.

Based on the foregoing, it '\von1c1 well follow t.hat t.he prespnt
record could curry or be given no more probative\\"cight than tlwt

,,-

hich was beLore and found insuffcient. by byo Fedcra,l courts to
sustain an applieation requiring shoy\"ing of onl T " reason to be-
ien . This is so because also here absent. in practical effect is the

further evidence since adduced of recorc1 and not being gi,-en any
l1bstflltial probatin weight in the instant procce(1ing. Acconlingly,

the present record ,youlc1 not appear to nwd tlu' t8St of the rdoresaill
CirCllit Conrt opinion I', hich tates

, :;

ShOlllc1 further 8vidcmcc there
be adduc.ed in support of its allegations oJ yiobtion 01 ihe FCl1(?r:ll
Trade Commission Act , a CCrIse unc1 desist order llay ,yen b :,i.1i,J
unc1 i:- ;; iJsnancc properly sustained upon :illdiciul l'cyic,v.

17. T11crc is no c1ispnte hcr('ln n 1(l the finding IS llacic th t the

stud entitled '; --"- COmpfll'nt1'Te Study of Five Pl'opl'ictrcl'Y All;\Jgesi(',
Compounds ': "as made pursnant to it contract bct,Y(,E'n the (loctot's
concerneel and the Federal Trade Commission , and that n. report of
this study "as authorized to be published in the Decembcr 20. IDe:?
i8:;ue of the J 011 rn a.l of the American ='lec1ical --\ssociatioll by a staH
ofIcin.l of the Federal Trade Commission. There is also no dispute
and the fnrther finding is made that the report when p11blishec.
stated "This study was support.ed by a gl'flnt from the Federal TnH1e
Commission , \Vashingt,

The word "supported" has various dictionary definitions \ depend-
ing on the context in ,\ hich llsed. The I-Iearing Exa,miner finds that
the word " supported:: , as used in the abm'e report in connection \\- ith
the ,\orc1 "gntnf' in reference, to the ,yord " study , crUl here sensibly
nc1 properly only be taken to me,a.n that fina.ncial aid was being

given to those participating in its preparation and that the said
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study was financed or paid for by the Federal Trade Commission.

The respondents' challenged advertising states in this n:gard in the
opening paTagraph or the 11eading 01' top of the adveTtiscmc-ut:

Government-Supported :\ledical Team Compares Bayer Aspirin and Four
Other Popular Pain Relievers

Again, the word "Supportcd" , as used in this context, is to be

read as before and its meaning not distorted, and it is heTE again
therefore found that it can only sensibly Hnd prope.rJy ue taken as

meaning not the endorsement and a.pprovrd of the resuH of the study
itself, but only that the medical te-anl doing the study wa giyen
financial aid or being paid by the gO\'ermnent for participating in
or doing the \york therein iUYO)YOl1. This fincling is reinforced 
the advertisement itself, yrhich later states , in part, \,,jth reference
to this medical study, "supported by a grant. from the federal gm'
ernment" . i\.ccorc1ingl:y, the "yord "supportecF , us thus used \yith the
Iord "governmenC : cannot be found to mean endorsement and a.p-

pl'oval of the content Ol the. stuely itself instead of a payment for
or the giving of financial aid by ihe government to the per ollnel
making or performing the study.

It ,yould therefore appear that. 111i3 allegation of the c.omplaint is
not supported by the grelLtel' weight of the relilLble , probat.l\- , and
substantia.l evidence aT 1'ecorc1 and the. finding is acconlingly macl'2

that t.he record hel'cin fails oJ adequate, proof that respondents hi
l'ep 2s2nted , u 1C1 are llO\Y l'epl'eS81HilJg, c1il'C'ctly and by implication:

1) That the finelings of the lledico.1 team of clinical investigators
reicned to in said aclv21'tisement5 h(l,yc. been enclol' ec1 and app1' oyecl

by the "Cnited States Go-n rnment.
IS, Hesponc1ents chflilrngcel flcl\ ertisement, in it:3 second pa.ra-

graph , follo\ring the opening paragraph, states:
li' indings reported in the highly authol'itathc Journal of '1' be \mericrl1

::Iedical Association reveal that the higher priced combination-of-ingredients
llain relic,ers upset the stomach with significantly greater frequency thnll any
of the other products tested , while Bayer ASl)irin bl'illgS I' elief that is ns fast,
;'S tl'

(),

, n;ul ;tS gelltJe to tlle stoll C'h as yon can get.

The complaint fir5t alleges, "yith reference to that palt of the
above advertisement reading "Findings rcported in the highly au-
thoritative Journal of The America.ll J\Ieclical Association " that sueh

words, taken in conjunction with the publication of the rcporfs a.l-

legcc1 findings, are evidence of endorsement and -approval thereof
by that Associat.ion a.nd the medical profession. \Vhi18 the record dis-

9 See , Tr. 51 a.nd a.dmisslon of CommissIon C01m el that "The study was paid for by
a grant of funds from the Federal 'l'rade CommIssion
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closes documentary disclaimers 40 of any such Emc10rsement and ap-

proval of this study by the American Icdical Association and the
medical profession , no aifll'mative evidence 01' nny substantia, J pro-
bati,c "eight is herein prcsent which \I-auld establish that a read-
ing of respondents : acl\-ertisements "ould convey, or did convey: the

Ineaning alleged by the complaint.

The InCl'e filet of publication of an inycstigatin; clinical stl1c1y in
a professional medical jonrnal , no matter how respedctl a journal
\'mul(1 not aloHe appeal' to sh(H\" endorsement and apPl'oyal of this
tuc1y by a medical association and the medical profession. It ,\ auld

be fair to recognize that such a study mo t probably \"ol1ld be per-
formed by l'epntalJle medical and technical personnel in a. re ponsible
manner bdore being accepted for publication , but no finding can be
made that the mere fact of publication and a redtal of the content
of the study, alone and ,yithout more , \"on1c1 constitute substantial
and probative evidence of endorsement tnc1 -approval of such study

by the AmDrican J\Iec1ica.1 tssociation or the medical profession.

Furthermore , respondents ' above aclvertise.l1cnt cloes not so state or
represent that the study s findings reported in the J ourna1 of the

American JIedieal As ociation have been endorsed and approved by
the _Association and the medical profession. Use of the ,yards "highly
authoritatiye" a.s descriptive of the aforesaid Journal would appear
to be an appropriate and proper description , but such use does not
amount to and cannot herein be found to be a representatjon by t.he
sa:iJ advertisement that the study and its content , because of being
() pub1ished , \"us also thereby endorsed and approved, as alleged

by the complaint, nor that such would be so understood by a reader
of respondents ' advertising deseribing both the fact of such publica-
tion and its alleged content.

It would , therefore, appear that this allegation of the c.omplaint

is not supported by the greater weight of the reliable , problltiye , and
substantial evidence of record fmd the fUlCling is accordingly made
that the rec.ord herein fails of adequate proof that respondents have
represented , and are now representing, directly and by implication:

2) That the publication of a rcport of said study, together ,yith
the findings of the clinical inn stigators , in The tTollrnal of The _Amcri-
can JIedicaJ Association , is evidence of endorsement nnd approyal
thereof by that association and by the medical profession.

19. The next allegation of the comp1a.int directed to respondents

foregoing advertisement is to the latter p Lrt of the second paragra.ph
set forth on the preceding page herein and the f'olJOIying further
part of the said advertisement:

40 Comm. Ex. o. 2 , pag-es 50-53.
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Upset Stomach

According' to this report. the higher priced combination-of-illgredients prod-
uct.OJ upset the stomach with significantly greater frequency than any of the
other products tested , wbile Rayer Aspirin, taken as directed, is as gentle to
the stomach as a plain sugar pil.

The ComparfLtiYB St.udy or Five Proprietary .Analgesic
pOfmds , upon which the above is based , states the fo1lmving:

:r:xcedrill and Anacin form a group for wbicb the illcidence of upset stomarh
1.-: ignificalltly greater than is the incidence after Bayer Aspirin , St. .Joseph'

r)jl'in , Bufferin , 01' the p1acebo. The rates of upset stomach associated with
OJE'se 1ast 4 treatments are not significantly different , one from the other.

Com-

It will be noted that the paragraph immediately above the pant-
gralJh headed "Upset Stomach" in the said a.dvertisement speaks of
nv€:, leading pain reJievers, including Bayer Aspirin , aspirin 'with
buJIering, and combination-of- ingre,c1ients products. The study itself
speaks of Excedrin and Anacin as forming a group for whi( h the
incidence of upset stomach is significantly greater than for Bayer

pirin L Joseph's ..\.spirin, Bufferin and the placebo. As bet.ween

these latter products and the placebo, one from the other, there is
no signifiea,ni: difference in the rate of upset stomach , according to
the study. The study is further confined to these five products and
he pJacebo for eomparatiye purposes , and respondents ' challenged
advertising is directed to the comparisons therein made as between
each of them and Bayer Aspirin,
A reading of respondents' aclvertiseme,nt does not disclose any

statement therein that the clinical investigators found tl1at Bayer
virin win not upset the stomach , but onJy that the combination-of-

ingredients pa, l11 relievers wi11 upset the stomach with significantly
gre,a.ter frequency than any of the other products Lested, mnong
,yhieh, as stated in the advertisement, ,yas Bayer Aspirin. This
statement the study snpports for it specifies there is a higher rate
of frequency for Esceclrin and Anacin than for the otheTs and that
therc was no signiIica,nt difference in frequency between Bayer A8pi-
ril1 : St. J ose.ph's Aspirin , BuiI'erln and the placebo.

Accorc1ing1y, Bayer A,-spirin, under the study, rates as gentle to

the stomach as the placebo or a sngar pi1l md either is as gent1e
to the stomach as you can get in the light an(1 the confines of such re-
port. Further, and as noted in the Circuit Conrt opinion, a table
in -(,he study sholVs tlmt of 8:28 doses taken oJ Bayer Aspirin , there

j: -

\ccorc1ing to the repOlt

, "

The IJlacf'bo uSf'd in the sttHly ' was made in tbe pharmacy
of "DaltimOl'e City Hospimls aml consistecl of corn starc'h anr1 lltctosf' without ('olaring or
fJf1H:rinc: agents, " Toe Cil'Cl1it Com. t opinion in tJlis matter held the pm used as a con-
tl' oI \\ ns.titnted of mill; sngar and the use of the term "sugar pil" ,vas neither
inaCl:lllate nor mislea(1iug.

224-0GD-- 70- :)0
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were nine episodes of upset stomach, a rate of 1.1%; the p18 c"bo
was admistered in 833 cases and caused stomach upset but. BeFen
times, a rate of 0.8%. This minute difference between Bayer Aspirin
and the "sugar pill" is not found misleading in a material respect
as is required in defining a. "false advertisement" under Section
lo(a) (1) of the Act.

It ,"auld therefore appear that this a1legation of the compla!nt
is not supported by the greater weight of the reliable, probati\-

and substantial evidence of record and the finding is accordingly

made that the record herein fails of adequate proof that respondents
said advertisement is a "false advertisement" and that responde 1ts
in said advertisement, have falsely rcpresentecl , and are now fal ely
representing, directly and by implication:

3) That the clinical investigators found that Bayer Aspirin ".-ill
not upset the stomach, is as gentle to the stomach as a sugar pi1l and
is marc gentle to the stOInach than any analgesic product containing
more than one ingredient, and that there is no analgesic product
available to the consumer which is more gentle to the stomach t!l:1n
Ba,yer Aspirin.

20. The fourth lmd final allegation of the complaint is direded
to the following statement in respondents ' advertisement.:

Speed and Strength
The study shows that there is no sig;nificant difference among the products

tested in rapidity of onset, strength, or duration of relief. Nonethetess, it is
interesting to note that \yithin just fifteen minutes, Bayer Aspirin had a some-
what higher pain relief score than any of the other products.

The complaint does not challenge the first sentence of the abc\'
quoted paragraph from the advertisement, for the comparative study
conuents in such connection;

On the basis of this S'lldy, it seems that within the limits of generaliz8tion
permitted by the population studied, there are nO important differences among
the compounds studied in rapidity of onset, degree, or duration of analgesia.

This last allegation states the said advertisement to here repreBent
that the clinical investigators concluded that Bayer Aspirin

, ,.

fter
fifteen minutes following administration , afforded a higher degres of
pain relief than any other product tested- A reading of the advertise-
ment shows it not to say that the clinical investigators so concllHled
bUt only to state what a table in the study actually sho,"s. Such
evidence of record as supports this anegation of the complaint. is
limited to the documentary exhibits in evidence. The following rea-
soning of the Circuit Court opinion on this point in interprl2,ting
this ma.teria.l vi'hen the matter was before it. is herein persuasive:
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As we have seen , the statement is literally true, for Bayer s "score" after
fifteen minutes was 0.94 while its closest competitor at that time interval was
rated 0.90. Tbe fact that the margin of accuracy of the scoring system was

124- meaning that the second-place drug might fare as well as or b€tter than
Bayer o,,er the long run of statistical tests does not detract from the fact
;:bat on this particular test, Bayer apparently fared better than any other
product in relieving pain within fifteen minutes after its administration. It is
true that a close examination of the statistical chart dra.vn up by three in-
Y12stigators reveals that they thought the difference between all of the drngs at

that time interval not to be "significantly different. " But that is precisely what
the Bayer advertisement stated in the sentence preceding its excursion into
the specifics of the pain-relief scores.

Further, it seems a.pparent that this particular paragraph of the
A.dve.rtiscrnent, read as H, )'hole , is not. misleading in a material re-
spect as is required by Section 15 (a) (1) of the Act.

It -would therefore appear that this allegation of the complaint
is not supported by the greater weight of the rclitCble , probati\"O ancl
::ub::t.antial evidence of record and the finding is accordingly made
tllat the record herein fails of adequate proof that respondents ' said
ad vertisement is a " false 8.clYcrtisement" and that respondents, in

::aid advertisement: have falsely represented, and aTC no-.\' falsely
representing, directly and by implication:

4) That the clinical investigators concluded that Bayer Aspirin
after fifteen minutes following administratlon , affords a higher degTee
of pain relief tlum any other product tested.

21. Fol1owing the foregoing consideration of the entire record in
this proceeding, the docnmentary exhibits in evidence, and the testi-
mony of all the witnesses and the probative weight to be gi\Ten such
testirnony, it appears clear: and the finding is made, that the com-
plaint has not been sustained by the greater ,veight of the re1iable

probative and substa,ntial evidence of record herein.

CQXCL"CSIQX

The compla,jut should be dismissed.

ORDER

I t is ordered That the complaint be , and the same hereby is, dis-
missed.

FI::T \L ORDEH

Counsel in support of the complaint having filed an appeal from
tl1e hearing examiner s initial decision dismissing the complaint :for
the reason that the advertisements challenged therein were not shown
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to have been " fa.1se advertisements" within the meaning ofScctioll
15 of the l, ederal Trade Commission Act , as alleged; and

It appearing that the hearing examiner s a,ction \vas based in large
part upon the decision of the United States Court of Appeals for
the Second Circuit in FedeJ' al T'Jacle 0071vnission Y. Sterling lJ'l'tg,
Inc. , et Ill. 317 F. 2d 669 (1963) 17 S. & D. 68:3J, in "hich the Court
hc.1d that the record in that case failed to show that the Commission
had " reason to believe" the smne advertismnents were false and mis-
leading; and

It further appearing that the record in this proceeding contains

no substantial evidence in addition to that considered by the Court;
and

TIle Commission having been informed that, in any
spondents are not now disseminating the advertising
have no intention of resuming it:

It is oIY1ered That the "ppe"1 of connsel in support of the com-

plaint be , and it hereby is , denied.
It is furthe'J o'/'dered That the complaint be, a,nc1 it hereby is, dis-

missed.
Commissioner :.IacIntyre concllrring only jn the result.

event, the 1'8-
involved and

Ix THE :3J.\TTLR OF

l:AHCO, ING.

mmEH , ETC. , IN REG.AllD TO THE ALLEGED YlOLXnOX OF SEe. 2 (a,
CLA YTOX .\CT

OF THE

Docket OS'). Complaint , Mar. 1955-Dcci.sion, Feb. 1. 19G

Onler di:;missing, for failure to establish a prima facie case , cOllplaillt cl1arg-

ing the third largest producer of busine.'s form products in the lJnited
States , with discriminating in price in yiolation of Sec. 2(a) of the Cla;vtoll

Act by allowing fn,ored customers a concession fJ' om regular list prices
and by charging customers purchasing under special C01l1rflcts, prices

snbstantiall ' lo\ycr than the prices charged others.

Cm!l'L-\INT

The Federal Trade Commission laving reason to believe that tJ1C

party respondent. llilmec1 in the caption hereof , illlcl hereinflfter more
particularly designated and described , has yiola.ted and is nosy yiolat-
ing the provisions of subsection (a) of Section 2 of the Chyton Act

Cl'. C. Title 15 , Sec. 13), as amended by the Hobinson- atman Aet


