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to have been " fa.1se advertisements" within the meaning ofScctioll
15 of the l, ederal Trade Commission Act , as alleged; and

It appearing that the hearing examiner s a,ction \vas based in large
part upon the decision of the United States Court of Appeals for
the Second Circuit in FedeJ' al T'Jacle 0071vnission Y. Sterling lJ'l'tg,
Inc. , et Ill. 317 F. 2d 669 (1963) 17 S. & D. 68:3J, in "hich the Court
hc.1d that the record in that case failed to show that the Commission
had " reason to believe" the smne advertismnents were false and mis-
leading; and

It further appearing that the record in this proceeding contains

no substantial evidence in addition to that considered by the Court;
and

TIle Commission having been informed that, in any
spondents are not now disseminating the advertising
have no intention of resuming it:

It is oIY1ered That the "ppe"1 of connsel in support of the com-

plaint be , and it hereby is , denied.
It is furthe'J o'/'dered That the complaint be, a,nc1 it hereby is, dis-

missed.
Commissioner :.IacIntyre concllrring only jn the result.

event, the 1'8-
involved and

Ix THE :3J.\TTLR OF

l:AHCO, ING.

mmEH , ETC. , IN REG.AllD TO THE ALLEGED YlOLXnOX OF SEe. 2 (a,
CLA YTOX .\CT

OF THE

Docket OS'). Complaint , Mar. 1955-Dcci.sion, Feb. 1. 19G

Onler di:;missing, for failure to establish a prima facie case , cOllplaillt cl1arg-

ing the third largest producer of busine.'s form products in the lJnited
States , with discriminating in price in yiolation of Sec. 2(a) of the Cla;vtoll

Act by allowing fn,ored customers a concession fJ' om regular list prices
and by charging customers purchasing under special C01l1rflcts, prices

snbstantiall ' lo\ycr than the prices charged others.

Cm!l'L-\INT

The Federal Trade Commission laving reason to believe that tJ1C

party respondent. llilmec1 in the caption hereof , illlcl hereinflfter more
particularly designated and described , has yiola.ted and is nosy yiolat-
ing the provisions of subsection (a) of Section 2 of the Chyton Act

Cl'. C. Title 15 , Sec. 13), as amended by the Hobinson- atman Aet
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approved June 10, 1936, hereby issues its complaint, stating its
charges with respect thereto as foJJows:

P ARl..GRAPH 1. U a.rea, Inc., respondent herein, is a corporation

organized , existing and doing business under and by virtue of the
laws of the Stat" of Illinois, with its principal place of business 10-

cateel at 14-1 ,Vesl Jnckson BOlllenlrc1 , Chicago , Illinois. Responc1Pllfs
main plant is in Chicago, Illinois. Other plants of respondent are
located at Deep River, Connecticut; Cleveland , Ohio; ,Yatseka, IJli.
nois; Paris, Texas; and OaJdanc1, California. For sales purposes

respondent company has set up eight regions in the united States:
(1) New York City; (2) l-Iartfonl; (3) Chicago; (4) Great Lakes;
(5) :Michyest; (6) SOllth-East; (7) South-West; aud (8) West.

m, 2. rm' , Inc.., hereinafter sometimes referred to as L'arco

or as respondent.:, is engfLged in the manufacture, snJe and distribu-
tion of various c.Jasses, types or descript.ions of business forms prod-
ucts.

Uarco , Inc. , is the third largest producer of bus1ness forms prod-
ucts in t.he United States , and its sales yolume. in 1955 was in excess
of $25 million. ..lPpl'oximately 88% or its sales are made through
its o'\'n retail sfLles force to llsers. The relnaining approximately 

of its sales are made to dealers.
PAn. 3. In the course and conduct of its business, as aforesaid , re-

spondent. is now engaged, and for a nmnber of years past has been
engaged, in comrneree , as '; commcrce" is defined in the aforesaid
Clfyton Act, haying sold its business forms products :from its seve.ral
plants located in the States of Illinois , Conne.cticut , Ohio , Texas and
California, and transported or caused the snme to be transported
1ro111 its plants or other places of business in sa,ic1 states to purchasers
that are users thereof located in other states of the United StRtes. or

in other places uncleI' the jurisdiction of the T7nitecl States.

\H. 4. In the course ancl c.oncluct of its lmsiness as aforesaid
U areo, Inc. , is now and for a llUlnber of years past has been in sub-
stantial competition with others engaged in the manufac.ure, sale, or
distribution of bLlsiness forms products in commerce between and
among the vnrlOllS states of the l;nited Stat, , or other places under
the jurisdiction (If the -United States.

\R. 5. In the course ancl c.onduct OJ its business, as aforesaid , re-

spondent l arco has cliscrirninatecl in price uetween different pnr-
chasers of its business forms products of hke grade and quality by
selling to some of its user cu!;tomers at higher prices thnn to ot,her
of its user customers.



926 FEDERAL TRADE C01nnSSIO:\ DECISIO:\S

CmnpJaint 64 F.

Various methods were employed to effeetuate the diseriminations
pract.iced by respondent. Some of these were:

a. .When the "Regular Method" of pricing is used, favored cus-

tomers are allowed a concession or a cut from the computed list
price. The unfavored eustomer is charged the regular list price ith-
out any concession or cut therefrom.

b. .When the "Special Estimate" system is used , those customers
"ho aTe favored by having their purchases priced according thereto
aTe caused to pay a lower price than is charged to un favored cus-
tomers buying aecording to the "Regular J\Iethod" without a price
canc.eSSlOll.

c. Special contracts incorporate priees available to particular pur-

eha,sers thereunder) Tlhich prices are subsUmtial1y lower than the
regular list prices charged to customers not under such contracts who
buy according to the "Regular J\lethod" without a price concession.

Examples of the discrimination in price alleged are as follows:
1. During 1955 respondent sold several kinds of its forms of var)"-

ing characteristics to the Sieg Company at $11.55 per !I and at
$10.79 per :M , whereas during the salDe period it sold 10 ot.her cus-
tomers similar forms of like grade and quality at higher prices
thereby resulting in concessionary diilerentials in price in excess 01

200/0 in favor of the said Sieg Company, which has a special con-
tract.

2. During 1956 respondent sold certain of its forms to l\Iargo

Kraft Distributors, Inc., at $20.90 per 11 , whereas it sold similtr
forms of like grade and quality to other customers during the same
period at higher prices, thereby resulting in concessionary differ-
entials in price in excess of 20% in favor of the said "'largo Kraft
Distributors, Inc.

3. In 1956 respondent sold certain of its forms to ' Westinghouse
Electric Corporation at $32.44 per :\1, whereas it sold similar forms
of like grade and quality to other customers during the same period
at higher prices, thereby resulting in concessionary differentials in

pric.e in excess of 35% in favor of the said vVestinghouse Electric
Corporation.
4. During a portion of and since 1956 pursuant to special con-

tracts covering " Z Out" and " Continuous" forms, respondent sold
to Ford l\lotoI' Company and its several divisions , a variety of its
fonns at concessionary prices which were in most instances in execs::
of 35 to 40% below respondent' s established list prices applicable to
purchases of similnr forms of like grade and qua,lity by other of
its customers. The sa.id concessionary prices are not subject to in.
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creases during the life of the contract, an advantage not accorded

nOD-c,ontra,c,t c,ustomDrs who purchase at list prices prevailing at the
tirne of their particular sales transaction. During the contract period
"jth Ford Motor Company, respondent did in fact increase its prices

by varying upward the percentages applicable to spccifie fonns
the:reby eff'ecting an increase in price to its customers not under
special contract. Because of the aforesaid Ford contract provision
subsequent increa.ses in price were not extended to the same forms
purchasable by Ford, thus further accentuating the concessionary

prj es incorporated basicany therein.
The foregoing examples are typical of .the many price discrimina-

tions in transactions wherein respondent Uarco sold its business
fO'"'JS products of like grade and quality in commerce to different
customers, favoring some customers with substantial price conces-

sioIJS a.d seIJing to others at list prices as computed from respond-
enCs own price books.

Hespondent U areo s reduced prices and the consequent discrimina-

tions in price to :lts fa.vored customers were suffcient to and did di.
1'8:' t business from its competitors. Furthermore, such price reduc-

times by respondent in these and other instances are suffcient to di-
vert business from respondent's competitors to respondent in the

fu'!, rITe.

Said price concessions by respondent have been extremely harmful
an'd injurious to responc1enfs competitors who have quoted prices
acc0rding to their respective price books and have been thus fore-
clo ;ed from opportunities to compete for the business on ,vhich re-
spondent quoted concessionary prices substantially under respond-
ent s own list prices and under the prices quoted by competitors.

PAR. 6. The effect of respondent s said discriminations in price as
hereinabove alleged may be to substantially lessen competition or
tend to create a monopoly in the line of commerce in which respond-
ent )5 engaged, or to injure , destroy, or prevent competition with
respondent.

P;J.R 7. The di:3criminations in price , as hereinabove a11egec1 and

described , are in ,-iolation of subsection (a) of Section 2 of tne afore-
saia Clayton Act , as amended by the Robinson-Patman Act.

Jir. Herbert I. Rothbl1rt for the Commission.

DI1Ustrewn, Schiff, H I1rdin, Waile 

&; 

Dorschel Chicago, Ill. , by
111;,

,, 

W. Donald ill CS1J\eCney: and
Mn8on , Jfl1ndeT 

&; 

Hl1ms Washington , D.C. , by Mr. Lowell B.

lu rTson for the respondent.
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nTIAL DECISIOX BY ,VILLIA:\I L. PACK , I-IEJ,RIXG EX \JIINEH

\'-GGUST 7 , 18G2

1. The complaint in this matter , issued Iarch 13 , 1958, charges

the respondent, l areo , Inc. , with discriminat.ing in price in the s
of its products , in viohltion of Section 2 (a) of the Clayton Act, as
amended by the R,obinson-Patman Act. The hearing examiner to
,,,hom the CRse \Vas originally assig11ed was the late and lamenled

Frank llier. "Cpon 11r. Hier s death, in June 1959 , the case "as re-
assigned to the present examiner. There ha ye also been sevel'
changes in Commission counsel since the compla,il1t "as issued.

2. The case-in-chief in support of the cmnplaint ha\ jng been con-
cluded, re.spondent has filed L motion to dismiss on t.he ground that
a prima facie case has not been established. The motion has been
ably briefed and argued orally by counsel for both parties,

3. In the present posture of the proceeding, the evidence and a11

inferences reasonably to be drawn therefrom must , under the Com-
111i8sion s rule, be yimvcd in the light most favorable to the cOlnplaint.
Vulcanized Rubber and Plastics Company, D. 6222, 52 F. C. G;j;);
'limken Holler Bearing Company, D. 6504 , 54 F. C. 1909: Scott

Paper Company, D. 6559 , 55 F. C. 2050; Consolidated Foods Cor-
poration, D. 7000 , 56 F. C. 1663; Bri1lo ranufHcturing Company,
Inc. , D. 6557 , 56 F. 'l. C. 1672. \Vhi10 the heaTing exmniner does !lot
agree with the rule, he is, of eourse, bound by it. (In tl1e eXilmine.r
opinion the con'eet view is that set fort.h by Commissioners Tait ;1 nc1

l(intner in their concurring opinion in Consolidated Foods).
4. L areo , Inc. (frequently referred to hereilllfter as L area), is

an Illinois corporation , with its main offce at 141 "Vest .Jackson Bou-
levatd , Chicago , Illinois. It is enga,ged in the designing, manufacture
and sale of business forms. The company is a large. one, and se11s its

products throughout the Lnited States. Its principal plaut is Joe-aled
in Chicago and it has some six other plants at yariOllS points in the
Cnited t)tates. Its approximate gross sales for the years 1955- 11\3D

were: 1955 , $25 000 000; 1956, $30 000 000; If)57, $34 000 000; (!l5S
$36 000 000; 1959 , $38 000 000.

5. Practical1y all of the company's sales-some D8 percent-are
nlade direct to users through its own sales force. The remainder ,11e

made to dealers.
6. This is esclusi n ly a "primary Jine" case. The only competitl,-

injury charged in the complaint is in the line of commerce in ,vhidl
respondent itseH is engaged. There is no c.ha.rgc of injury to c.otn-

petition among the pnrchasers of respondent's forms.
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7, Essentially, the issues presfmted by the motion to dismiss aTe

(1) whether the record establishes prima facie that the forms in-
volved in the scveral instances of alleged price discrimination were
of " like grade and quality , and (2. ) ,yhcthBr a prima facie case has
been established on the issue of competitive injury.

8. The issue of' like grade and quality is a very diffcu1t one. Busi-
ness forms, or at least t110se sold by respondent, arc almost always
ta.1lored to the needs of the particular customer and made according
to 1Jjs spec.-iiications. There is opinion testimony from several persons
in the trade that in the instances of alleged price discrimination dis-

closed by the record the forms involved 'were of like grade and
qmtJity. The opinions of the ,,,itnesses were basecllargely on the fact
that jn each insta.nee the forms fell into one of the general ' categorie.
recognized in ::he trade: (a) " Z Out" or "Snapout" forms, so
called. because they are designed in such a manner that the several
parts ('I' sheets may be separated from the carbon sheets and removed
or '" snapped out" easily; (b) "Control Punched Continuous" fOTIns;
(c) "Fanfold" forms; ,md (d) "Register" forms.

9. The hearing examiner has great diffculty with this theory.
,yjthin each of the categories mentioned there arc innumerable vari-
ations as to design , size , shape, paper, carbon paper, number of parts
(sheets) printing, manufacturing cost, selling price, etc. 1foreover
there are contnodictions all10ng the witnesses as to some of the forms
and the. reasonableness of some of the testimony is questionable. "hen
YJcwed in the Eght of the forms thcmselYes.

10" BeaTing in mind , hmYEwer, the c.riterion adopted by the Com-
s:lOn-that at this stage of the proceeding the evidence and an

reasonable inferences must be viewed in the light most faTora.ble to

the complaint--the hearing ex unineT is of the opinion that a prirna

faeJe, case on the issue of like grade and quality has been established.
11" On the issue of competitive injury, there are SOHle six instance.s

discJosed by the record in which competitors of U arco elaimed to

have Jost business because of discriminatory pr1cing by L-:aTeo. As
incbcatecl above, it is assumed for present purposes that in each jn-
staneethe forms sold by Darco at the higher a.nd )o,,,e1' prices "ere of
like grade and qna1it.y. The instance.s "ere:

(a) Sale to Bostitch , Inc. On April 15. 19"8 , Varco sold to Bo-
stitch, Inc., E,st Green"ich , Hhode Island, 11 000 E-2 Out forms
force total purchase price of $517.99. The price per thousand ,,-
$37.R1 , "hich represented a substantial re.c1uction from 1Jarco s list
price" ,Vhile E-Z Out forms had previo11s1y been sold by Dareo to
other customer:3 at l1igher (list) prices , such sales "ere made in 1953
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and 1956, some two or three years prior to the sale to Bostitch. This
lapse of time would seem to cast serious doubt upon the validity of
the comparison.

The competitor witness who claimed to have lost this Boshteh
order to Darco was Harold F. Couch , Vice President of Allied Con-
tinuous Forms Company, Providence, Rhode Island. There is sharp
dispute between counsel as to whether Mr. Couch's bid to Bostrtch
was on the form actually purchased by Bostitch. It appears that
after bids were first requested by Bostitch there were changes in the
specifications of the form and counsel for respondent insist that&Ir.
Couch never did in fact make a bid on the revised form. For present
purposes , however, it is a,ssumed that he did, and that his bid was
higher thl1 Darco

Prior to August 1957 Mr. Couch had been connected with Darco
being its sales representative in Providence. Regarding Uarco
pricing policies, he testified that he was told by his superiors at
Darco that when competing for business against Darco s principal

competitors (Moore Business Forms , Inc. , and Standard Register) to
adhere pretty closely to Darco s list prices, but that when competing
against local jobbers to check with his home offce in regard to lOf-

fering a price concession. He also stated that these priee conccssLons

were "mostly to beat", rather than meet, competition. He furtller
testified that now that he waS one of U areo s competitors he 

feeling the effects of its pricing practices.
On cross-examination 1r. Couch conceded that his new comp:lllY

"Was "doing pretty good" , that the company " definitely" was doing
more business than when he became associated with it, and tlutt on
a numbe.r of occasions he had been successful in taking customers
away from Uarco, several specific examples of such customers be, tng

given by him. As will be seen later , Mr. Couch is the onJy competitor
witness whose testimony included any references to the matter of

the effect or lack of effect upon the competitor of the claimed loss of
business to Darco; that is, to the matter of the competitor s general

c.ondition, whether its sales were increasing or decreasing, etc.
(b) Sales to 8ieg Company. During October 1955 and Febru.ary

1956 , Darco sold to the Sieg Company, Davenport , Iowa , and its
subsidiary companies 425 000 E-Z Out forms at prices substanth. lly

less than those at which it was selling E-Z Out forms to certain otber
purchasers. The aggregate purchase price of the forms covered by

the sales to Sieg, six in DUl11ber, was $4 773. It appe,ars that Sieghad
invited bids on all of the forms which it had estimated would :)e
nee,ded by it for an entire year. Uarco was the successful bidder nc1
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the sales referred to above were made as a result of the acceptance
by Sieg of U arco s bid.

One of the unsuccessful (higher) bidders for the Sieg business
was the Harris Business Forms Company, Moline, Illinois, one of
whose executives, MI'. John H. Hanis , testified as to the failure or
his company to obtain the business.

(c) Sale to Margo-limft Dist,ibutors, Inc. On September 11
19, , U area sold to Margo-Kraft Distributors, Inc., Minneapolis
Minnesota, 50 000 E-Z Out forms at $1 045 or $20.90 per thousand
which was substantially less than the price at which Uarco was sell-
ing E-Z Out forms to some other customers. In this instance the un-
successful bidder was Holden Business Forms, Minneapolis , Minne-
sota, whose bid was $24.48 per thousand. Testimony as to the loss
of the businesE: by Holden was given by one of its executive-s , 3'11'.

R. B. Tiffany.
(d) Sale to M.innesota Mining Manufacturing Oompany. 

J lIne, July and August 195G 1Ja1'co sold to linnesota Uining & )1a1111-
facturing Company 200 000 E-Z Out forms for a total purchase price
of 80 289 , which represented a price per thousand substantial1y less
than the price at which Uarco was sel1ing E-Z Out forms to some
of its other customers. Here the competitor who claimed to have
lo:st the bnsinE ss because of La.rco s lower price was Arnell Bm:i-
ne,ss Forms, Inc. , )1inneapolis, :Minnesota, one of whose offcers , 1\11'.

aJ' ArneJ1 , testified at the hearings.
(e) Sales to' West.inghouse Elect?ic Oorporation. In June 1956

Uarco sold to "\Vestinghouse Electric Corporation , Pittsburgh , Penn-
sylvania , two orders of E-Z Out fonTIs aggregating 570 800 forms.
The total purchasc price was $8 845, which represented as to each
order a price per thousand substantially less than that at which E-
Out forms were being solel by Uarco to some of its other customers.
The competitor who claimed to have lost this business because of
LaTco s lower price was Consolidated Business Forms Company,
Pittsburgh , whose representative testifying at the hearings was 1\11'.

WiJ1iam Ashby.
(f) Oontracts ,dth FOTd MotM Oompany. ParticuJar reliance is

placed by Commission counsel on two contracts or agreements en-
tered into by Uarco with Ford Motor Company, Detroit, Michigan.
It appears that in the latter part of 1955 or the early part of 1956

Ford decided that instefl.cl of purcha.sing forms from time to time
it would adopt a "package plan" under which it could, for one year
obr.ain at specified prices the forms which it might need during the
year. Each of the package plans covered a particular type of form.
The first of these package plans covered B-Z Out forms, anel the
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contract for supplying the forms was awarded to Darco. The exact
date of the agreement is not clear from the record, but it ;lppears

to llaYp. been entered into toward the end of 1955 or early in 1956.
Latcr in 1956 a second agreement, covering Control PUllched Con-

tinuous forms '\vas entered into bet' i,een the same parties. The 1atter
agre('ment appears to hflYC cm-cred the year beginning October 1 , 1956
and ending September 30 , 1957. Neither of the agreements prcc.uc1ed
Ford from purchasing similar forms from other suppliers if it chose
to do so. In fact as winGe seen hter Ford did purchase ha1ll at least
one other s11pplier during the liie of the agreements.

Generall:y speaking, the prices specified in the two agreements were
sllb tantially below prices at "hieh Varco 'vas sel1ing E-Z Out and
Control I\mched Continuous forms to some of its other customers.

'I' he aggrega.te purchase price of the forms supplied by U arco to
Ford as a result of the agreements was very large (Com. Ex::. -170 and
171 , in ca.mera. Com. Ex. 470 refers to the first contract , fmd Com. Ex.
471 to the second). The amounts "eTB stated by one of 1 ar('0 s execu-
tiyes from 1nemory and fHe approximate only, being subject to error
of as much as 25 or 30 percent. After making allowance for this mar-
gin , the amounts still are very large.

The competitor inyohecl in this instance is Business FOl'11S SC1Tice
Detroit , h,o of "hose representatives , :\fr. Dan C. l\fcI(ay and ::\11'.

Tac.k F. ,Vestmeier, testified at the hearings. During the years pre-
ceding the agreements between Ford and Uarco , Business Forms
Service. had sold substantial quantities of forms to Ford , the amounts
beiHp'.

1D52 

- - - -- - - -- - - - - - - -- - --- --- - --- - --- ---- - - -- - - - - - - - - - - - - - -

1953 --

- --- - --- - - - - - --- --- --- - - -- - - - - - - - - - - - - - - - - - -

1954 -- -

- -- - --- - -- -- - - - - -- - ---- --- ---- ---- --- - - - - -- -

18B

- - - - - ----- -- - - - - -- - --- - - - -- - -- - ---- - --- -- --

$26 617.
3-1, 695. SO

, 529. OS
157.

It. \\il1 be observed that for the year 1955 the amount was muc.h lower
dropping from $23 529. 08 in 1954 to $3 157.15 in 1955.

The record further estab1ishes that despite repeated efforts on the
part of Business Forms Service to obtain some of the. pac.kage plan
business, it "TflS never in, ited by Ford to bid on the contracts. It seems
c1ca,I' that Ford did not ,yish to deal with Business Farrne Serdce in-
sof,1.l' as the package phn of purchasing I\"as concerned.
In 1956 , after the agreements between Ford and lIarco went into

effect, Ford did purchase from Business ForrTls Service small quan-
tihes of forms aggregating some 8317, these purchases representing
certnin forms w lTich Business Forms Service was able to supply on
short notice.
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In yie,v of the, fact that Ford appare,ntly did not ,vish to c1ea.l with
Business Forms Sen jce at a,n on the package-plan contracts, it is

cliffcuJt to see any cl111sal connection bet,vcen L-:art.o s lower pric,
to I ord and Business Forms Sel'vicc s loss of the business. It seems

clear that Business Forms Service would not lmve received t.he b115i-
ne.ss in any event.

1:2. In summary, the record contains evidence of some six possible
instance.s in which ra.rco s different prices to different C1J8tome1'8 may
have ea,used diversion of business to L!fLl'CO from its competitors. In
only one of these instances is there any evidence ,vhaten r as t.o the

e:t1'ect of such diversion npon the competitor illlTolvecl , and here the
eyidCllCe is adverse to the case in support of the complaint. The

competitor admittedly is doing ,vell , his saJes have increased substfl1
tially, anll he is taking cllstomers from Darco.

13. In the other i-in illsLlncl's the record is completely silent as
to any cHect on (;ompetition. There is no indication of any ac1n:'rse-

effeet either upon competition genel'Hlly or upon any of the, sen r(lJ
competitors. The efforts of responc1enrs counsel to explore during
cross- examination of the competit.or witnesses the matter of the cf1:ect
or lack of efleet of the claimed loss of business ,,,ere met by objec-
tions on the pa,rt of Commission counsel on t.he ground that such in-
quiry was beyond the scope of the direct examination; that is , that
tlH' direct examinarion "Tas limited to inquiry regnrc1ing the specific
in.stance of alleged loss of IJlsiness, and that this precluded any
inquiry by l'esponclpnt as to the compctitor s general condition , the
increase or decrease in his \Tolumc of sales , etc..

J- The objections 01' Commission counsel "Were snbstaine.d by both
the fanner and pl'eSl nt healing examiners on the ground statcd-
that the proposed inquiry \\'as outside the scope of the direct extllli-
natlOn of the ,vitne s. In sustaining the objections it \\as made clear
to cOUllsel by the present examiner that no infe-rences of any gene,ral
e.ffect upon cOlnpetition or upon the pa,rtieulal' competitor would
be dra,yn by the, examiner; that the testimon of each of the \\it-
nesses ,,,auld be n ga-rcled as relating only to the loss of t.he specific

item of business in,-ohed.
15. Thus the most established by the testirnony of the competitor

witnesses is that in some six sepa-rate, isolated instances sales han
been Jo t to U arc a by the several competitors. If this is not. the cor-
rect vie_

,y-

if any inferences of general acheerse effect upon coml;ct.-
tion or upon fmy of the several competitors arc to be clra\\n from
the testimony- then jt neccssnriJy follo\\'s tllft vcry seriolls 01'101'
vIas cOlllnittec1 by both rlw present and former hea,lillg examiners in
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restricting respondent's cross-examination of the competitor wit-

ne,sscs.
16. Surely the burden of proof impoeed by the Robinson-Patman

Act is not met by showing merely the diversion of a few separate
jsolated sales to a respondent from its competitors. It is injury
tD competition with which the statute is concerned, not merely the

diversion of a. few sales. And even if the test should be reuardcd as
injury to a single competitor as distinguished from injury to com-
petition , sti1l the evidence is insuffcient because there is a complete
failure of the proof to show any substantial advcree effect upon any
of respondent's competitors. There is no suggestion that the "compe-
tiive health" the ability to compete--f any competitor has been
l\.t all impaired.

17. If the contracts with Ford Motor Company should be viewed in
a different light than the other traneactions because of the duration
of the contracts and the large amounts involved, there stil is a faiJ-

ure of proof as to competitive injury. This is so because, as pointed
out. above, no cansal connection has been esta,blished between lJa-rco
lower prices to Ford and the competitor s failure to obtain the

c.ontracts.
18. 'Vhile there is evidence of instances of discriminatory pricing

by Darco in addition to the six instances detailed above , such addi-
tional instances would appear to be immaterial in view of the fact
that there is a complete absence of evidence that they resu1ted in

any diversion of business to Darco from its competitors. Conse-

quently these additional instances are of no assistance in determining
the issue of cOlnpetitive injury.

19. The record also contains certain " statistical" evidence. Essen-
tially this evidence consists of data as to (a) -careo s size and its
constantly increasing sales volume during recent years; (b) tllf. ratJo
of Uarco s "price concessions" to its volume of sales; and (c) Uarco
ma,rket share.

QO. As stated at the outset, uarco is a large company, and it.s

sa,les have shown steady and substantial increases during rccent
years. There is, however, no indication whatever in the record of any
causal connection between Darco s gro-wth and its price disc1'imina,

tions. The fact of l arco s size and growth ,Tould thel'el'or seem to be
"holly ,Tithout probative valne on the issne of compctiLin: injury.

21. As for Uarco s " price conce,ssions \ this term indicates simplY

sales by Uarco "off list" , that is , at less than list prices. Periodically
17arco compiles and places in tIle hands of ts sales personnel prjcing
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manuaJs which show the list prices Uarco wishes to obtain for its
products. ,Vhere the list price cannot be obtained the difference
between the list price and the price actually obtained is termed a
price concession. In each of the years 1953 through 1958 the ratio
of total price concessions to total saJes was: 1953 , 4.7 percent; 1954

9 percent; 1955 , 6.2 percent; 1956 , 5.7 percent; 1957, 6.5 percent;

1Un8, 9.7 percent.

2. Insofar as possible violation of the Robinson-Patman Act is
concerned, the mere fact of price concessions ob-viously is meaning-

; unless such concessions are related to specific transactions. That
, it must be established that in specific instances sales at different

prices were made to different purchasers, that the goods involved
in the two sales were of like grade and quaJity, and that competitive
injury resulted. As such evidence is lacking here, the data as to
price concessions are of no assistance in resolving the issues in the

proceeding.
23. Emphasis is pJaced by Commission counsel upon the fact that

-CareD budgeted for its price concessions in advance. That is, that in
making up its budget in anticipation of each year s operations

arco included all amount which it estimated would be required to
coYer the difference between the total sales at list prices and total
sales at less than list prices. The hearing examiner sees nothing sin-
ister or predatory in such action. It wouJd appear to represent noth-
ing more than an attempt by U arco, in the light of its experience

to Jnake allowance in advance for those instances in which it would
be unable to sell at full list prices.

24. The data as to Uarco s Inarket share appear in Commission Ex-
hibits 410-414 , all of which are in camera. The source of the figures
is Business Forms Institute, which is an association comprised of
manufacturers of business forms. )fat all members of the Institute
re,port their sales , and some manufacturers of business forms who
a.H; not members do report. Consequently the Institutc s figurcs are

noL entirely reliable. Uarco does, however, regard the figures as

Pl"oviding at least some indication of its relative position in the
in d ustry.

25. The figures being in camera, they will not be set out here. As
interpreted by the hearing examiner , the figures indicate that dur
iug the last several years Darco 11as increased its market share some-
what a.s La certain types of form , while sustaining losses as to other
types. The over-all fignres indicate modest gains by l,Tarco during

n yea , but it js apparent that "l:arco is far from. occupying a
Q(liHinant. 01' controlling posii., ion in the inl1ustry.
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26. In any event, there is an entire absence of evidence indicating
any eausa-l relationship between L aTco s market position and the
price discriminations.

27. It is, of course, axiomatic that in a proceeding under the
Robinson-Patman Act actual injury to competition need not be
shown. The statute says "may be , But it is equally fundamental

that these words do not open the door to speculation or conjecture.
The test is reasonable probability. The. present record fails to meet
tha t test.

28. Even undcr the Commission s rule for appraising the m idcnce
it must be remembered that nothing" less than substantial evidence
,yill establish a prima. facie case. Clea.rly such evidence is la,eking
here.

CONCLUSION

It is concluded that a prima facie case in support of the complaint
has not been estab1ishec1.

ORDEH

It is O1'dered That the compJaint be, and it hereby is , dismissed.

FIX \L ORDER

This matter is before the Commission upon appeal by counsel snp-
porting the complaint from the hearing eXa.niner s initial deci3ion.

The hearing examiner , upon respondent's motion to dismiss made at
the close of complaint counseFs case- in-chief , has concluded that a
prima facie case in support 01 the complaint has not be,en established
and has ordered that the complaint he dismissed.

In his initia.l decision , the hearing examiner eorrectly states the
rule for judging whether respondenfs motion should be gr::tnted
or denied , that is, that the evidence and a11 inferences re,asontlbly to
be drawn there,from must be vim'led in the light most fanJrable to
the complaint. L pan review of the initial decision , we conclude that
the heaTing examiner failed to properly apply this rule. DC3pite
this error , howc\" , ,ve find fr0111 a careful review of the record in
this proceeding that the examiner did not err in his conclusion that
a prima, facie case has not been estab1ished.

The comp1aint charges respondent ",ith discrirninating in price
in the sale of lmsiness forms in violation of Section 2(a) of the
Clayton Act , as amended. The only competitive injury charged is
in the line 01 counnerce in \\hich respondent itself is engaged. The
eYidence at most , discloses instances of sales be.low list pric,es by
respondent to six customers -with consequent loss of these sales by
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respondenfs com petit-ors. It cannot reasona.bly be inferred from the
evidence of record that these instances of off-list pricing haTe the
adverse competitive eHect proscrilwll hy the statute. In additioll : the
evidence does not sustain an inference of predatory intent on the

part of respondent in its snJes at less than list price , as urged by
counsel supporting the complaint. :'lo1'oOl' , with respect to evidence
or general price concessions by respondent" lye agree with the ex-

aminer s holding that "the mere fact 01' price concessions obviously
is meaningless nnle,ss such concess10ns are related to specific trans-
actions ': a,ncl that such evidence is lacking in this record.

In 0111' revie,y of this record , we hflve noted that the evidellce l':l:ltes
to sales made by respondent between the years 1953 and 1958 , prin-
cipally in 1965 and 1956. Under these circnrnstances, the Comilis.sion
is of the opinion that remand of t.his proceeding for reception of
adclitiona1 evidence is not warranted.

It -i8, thereto"!e , oi'dei'ecl That the nppe,d of coumel supporting

the comphtint be, and it hereby is , denied.
It is fWi'theJ' onleTed That the initial decision of the hearing ex-

aminer oe , anll it llercby is , vacated and set aside.
It is fWi'thc') O1yle?'ed Thflt the cOlnplaint be , and it hereby is

dismissed.
Commissioner i\Iaclntyre not conCl.lrring and COlTllnissioner HeiJly

not pal'tic.ipating for the reason that he did not hear oral argument.

Ix THE ?lI.\ TTER OF

PONCA WHOLESALE lERC \XTILE CO IPXKY

OHDER. 01'n" 107' , ETC. , J:: REG \HD ' 0 THE ALLEGED VIOLATIOX
OF SEC. 2 (a) OF THE CLA YTOX ACT

Docket 7864. Complaint , Apr. 18, 19GO-Decision, Feb. 1, 19G-

Order dismissing-for the reason that respondent wholesaler s challenged cig-
arette sales in the Roswell and Albuquerque , K. l\ex. , markets ,yere within
the "meeting competiton" sanction of Sec. 2(.0) of the Clayton Act-COll-
1Jlaint charging discrimination ill price among cumlwting remilet" pn!'-
("uasers , in violation of Sec. 2(a) of the Act.

CO)IPL\lXT

The Federal Trade Commission , ha,ving reason to believe that the
party respondent named in the caption hereof, and hereinaiter
more particulaTly designated a.ncl described, has vi01ated the pro-
visions of subsection (a.) of Section 2 of the Clayton Act (FS.

224- 0GU- 70-
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