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clwsing pu1J1ic in respect to practices prohibited in p llagl'aphs
1 through 5 above.

It i. fu,dher oi'dcl'ed That the comphint or , and it hereby i, , clis-

llis ed as to respondent Robcrt. Gasser a.ncl a.s to respondent S. R.alph
LnZl'llE. , 1'1110 is deceasecl.

It 

;-' 

fili'thei' oulei'cd That the complaint be , ltnc1 it hercby is , dis-
missed as to respondents Xorman Slater , :Mal'tin.J. Hasnow nll(l Leo
IIyman in their illcli"iclual capacities.

It (8 furthe)' ordcrcd That t.he initial decision as modifiecl herein
, and it hereby is , adopted as the decision of the Commission.
It i8 fui'ho' ()I'lcred That the. respondents , except Robert Gasser

and S. Halph LaZl'l1S , shall , Iyithin sixty (60) days after service upon
them of this orcler file \yjth the Commission 11 report , in writing,
fettillg forth in detail the llannel' and fornl in which they ha'iTe CQJn-

plied "yith the order to cease and desist set forth herein.
COlnmi::sioner Elman not conclll'ing in the provisions of the order

and Commissioner Reilly not participating.

Ix TIlE )L\TTER OF

BULOVA WATCH CO IPA , rxc.

ORDER. Ol'IXIQX ETC. : IX REG-AIm TO Tl-IE \LLEGED VIOLATION 01" THE
FEDER.\L TIL\DE CO DIlSSIOX ACT

Docket 758;'3, Complaint , Sept. 1959-DccisirJ/, Pcb. , 1%-

Ol'clC'l' dismissing- oil finding's that iu three uf the fOllr (:J!Jllllnities ,-pleeled
for inyestigntion, the respondent's wiltdH'S wpre fllir-tl'arlecl and tlw jJl'f'-

titketedpriees \H' I'I' the llrenliliJl,! priC".

,,-

(,oJJjl!niut l'Ji1rging fl watch 11;\11-

nfactnrer with pretkketillg it watches with fictitious llrices, thrrel)
representing that said prices were the u::unl retail priers in the tl'i1ck Hrf'r1C:

concerned.

IrL,\l),-'T '"

Pnrsnant to the provisions of the Fedc.ral Trade Commission _A..

and by virtne of the anthority vestc(l in it by said Act the Federal

Trade Commissioll :. ba,-ing reason to belieye that Bnlova \Vatch
omp llY. 1n(" 1 a. eorponltion , hereinafter referred to as Tesponclent

has violat-ccl the pl'O\- i()ns of said Act , and it appearing to the Com-
mission that. a proceeding by it. in respect the.rcoI would be in t.he
pnh!ic iniere.sT , hereby ls::ues its complaint stating its charges in that
cspect ns fol1o'is:

"'Pnl'agrllpb 4 is set forth as amended by on1er of hearing examincr datcd Feb. 10
1960.
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10;:1 Campli.lint

H.\Gn"\rH 1. Respondent BulonL 'VlLch Company, Inc. , is a cor-
porat.ion organize. , existing and doing business under and by virtue
of the L1''l8 of the State of Xcw York , ''lith its principal offce and
place of lJl ness located at Buloya Park ill the City of Flushing,
:\,m York.

. :2. liesponclellt is now, and for some time last past has been

engnged in the manufacturing, assembling, ach'ertising, offeriJlg for

sale , sale and dist.ribution 01 ''latches to retailers, distributors and
iobbers n.nc1 others for ultimaie resale to the public..

m, L In the c.ourse and conduct of its business , respondent now
cauf:ps , aDel Tor some time hst past has caused , its said watches

" ,,-

hen
sold , to he. shipped :L:om its p1nce of business ill the State of' Xe,y
York to purchasers thereof located in nuious other States of the
lTnitec1 State..: Hnd in t.he District of Colmnbia , and maintains , and at
all times mentioned herein has maintained a substa.ntial course of
trade in ,yatches in commerce , as "commerce:: is defined in t.he Fec1-

ernl Trade Commission -\ct,
u:. 4. I-iesponc1ent has engaged in t.he practice, of using fictitions

prices by ,ltJaching or causing to be attached to the ,,,atches them-
elves , or by placing 01' causing to be placed in conjunction therewith

tickets 01' tags npon \yhich certain amounts are printed , thereby rep-
resenting, (Jjrectly or by implication , that said imprinted amounts
are the usual and cnst01nary retail prices for said watches in the
tlac1e an:as ,';here oi1'erec1 for sale. In trllth Hnd in fact, said Hmol1nts
are not the usual and customary prices for said watches in trade
areas where offered for s;de but aTe fictitious.

PAl:. ;S. I-espondent , by the aforesaid practice, places in the hands
of retailers and others the me-ans and instrumentalities by and
through which they may mislead the public as to the usual and cus-
tomary retail prices for its watches.

PAR. 6. In the concluct of its business , at all times mentioned here-
, respondents lun-e been in substantial competition, in commerce

with corporations, firms and individllaJs in the sale of watches of
the same gene.ra1 kind and nature as that sold by respondent.

Hto 7. The l1se by respondent of the aforesaid false, mislea.ding

and cleceptiye stat.ements, rcprescntat.ions and practices 1m.s had , and
now has, the ea paeity and tendency to mislead IlBllbers of the pu1'-

ehasinn' 'mbEc into the erroneous and lnistaken belief that said state-
ments ;d !' present..tions ,,,ere and a,re trlle and into the purchase
of substantia1 qwmtities of responclenfs "Tatches by rea,son of sa.id
erroneons and mistaken belief. As a. consequence thereof , substantial
trade, in c.ommeree h:1s been , and is being, unfairly dive-rted to re-
spondent frorn its competitors and substantial injury has thereby

f'n , and is being, done to competition in COll1lerce
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P .,lR. 8. The aforesaid acts and practices of respondent , as herein
alleged , were and are all to the prejudice and injury of the public
Hnd of respondellfs competitors and constituted , anc1110\\' constitute
unfair and deceptjn , acts and practices and unfnil' methods of COJ1-

petitjon , in commerce , within the. intent and meaning of the Federal
Trade Commission --\et.

JIJ'. llai'
Y Ji/rldleton and Jli'. PI anci.' Cli1ldeton for the Commis-

ElO11.

Jh. Sol E. Flick Buloy" 'Watch Company, Inc. , N'e\1 Yndc , X.
for responclent.

IXTTL\L DECISIOX BY EDGAR A. BLTTLE. !-h AmXG EXA:\IIXEH

OCTOBER 11 , 10Q2

The Federal Trade Commission all September 11 , 19:")9 , issned and
subseque.ntly selTecl a complaint in this proceeding upon respondent.

The crux of the charges allege(l in the comphtint as amended is set
forth in Paragraph Foul' thereof as follows:

\Rc\GIUI'l- F(JCJ : Re,spondell has engaged in the IH'nctile of using 11ctitiou:'
prices by attaching or cansing to be attacbed to the watcbes themselYe , or

lJr plf1cing or cansing to be placed in cunjunction tbcre\vith , ticket; or tags npon
whkh certain amuunts are printerl , thereb:- H'p1'' senting, directly 01' by im-
JJlication, that said imprinted amounts are the usual and tomar:; retail
VrirE's for said ,"' atches in the trade areas ,,,here offered fur saIl, In tl'ntl1 and
in fact. i'aic1 amounts are not the n.-:ufll Hnd customary prices for ,'-ilid \Yatche.:
in trarle areas ,,'here offered for sale but are fictitiuus.

Hespondent, before offering testimony in support of its defe.nse
moyecl to dismiss the amended complaint , and in the alte,rnati\' , to

hllYt' the testimony of the e,y York City witnesses stricken on iuris-
dictional grounds claiming that the sales of ,yatches in Xew York
City did not, inyohe interstate commerce , but intrastate commerce
only. The basis of this contention ",yas that the, watches n'ere manu-
factured by Bulen-a in Xew York and sold to retailers in Ne,., York
for consumer plll'chase in that trade area. The hearing examiner

deniecl rcspondenfs motion on this premise" since the eyidcnce estab-
lished that the respondent engaged in nation-".jc1c ach"el'tising
through interstate media of communication for the purpose of in-
ducing interstate sales. Furthennore , aside from the use of interstate
communications to consummate sales, the l1ation-n-ide advertising
conceded h T respondent seryes as an inducement to consumers resid-

ing in states adjoining New York such as Xe.

" ,

Jersey and Connecti-
cut to rnnke retail purchases in the XC,y York City market "bich
extends bc onc1 the borders of the State of Xew York. See P,' ogrr;s8
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Tailoi'inq Co. et al. Y. Federal Trade Oomm-i88ion 153 F. 2cl103 and
Ford JiotOl' Company FuZentZ T1Ytc!e OO1l11nis,sion 120 F. 2c1 175

314 U. S. G68.

Hespondent also llon d to haye this proceeding disc.ontinuecl or
suspended pending institution of a trade practice conference. This
relie.f was also denied by the hearing examiner, premised upon the
fact tbat he ,vas ,,,it.hollt. authority to grant such relief and that an
appropriate application therefor would IHlye to be made to the Com-
mission itself.

On April 5 , 1962, the hearing examiner closed the hearings subject
to a motion uy respondent to reopen. Respondent so moved and, on
Tnly 19 , 196:2 , further test.imony 'YR.S talmn and the hearings closed.
1n moving to reopen respondent also requesteclleave to file a supple-
mental 1111S,ye1" , whic.h request was granted, and the supplemental

ans,yer ,ya duly filed.
ollmving hearings on the issues, proposed findings and conclu-

sions tlnd proposed orders ,yere filed by counsel supporting the com-
plaint ,md counsel for respondent. Oral argument was ha.d thereon
on September 11 : 1962. The examiner has carefully revie,wed a,
considered the proposed findings and briefs, and oral argument of
counseJ. Proposed findings l'd1ich are not herein adopted , either in
the form proposed 01' in substance , are rejected as not supported by
the record or as inyol,-illg immaterial matters. Lpon the entire record
in the Cf!. , the hearing examiner makes the fol1mying;

FIXDIN"GS OF :FACT

1. B11Jcvn \Vatch Company, Inc. , is a corporation organized , exist-
ing and doing business under and by virtue of the laws of the State
of e,y York , ,'lith its principal ofIce and place of business located
at Bu10va Park , in the city of Xcw York e'v York.

2. Hespondent is now and for some time last past has been engaged
in the manufacture, assembling, Hch-ertising, offering for sale, sale

and distribut.ion of watches to retailers for resale to the public, to

post exchanges and sllip stores and to prelnium houses.
1. Re pOll(1ent does not sell to jobbers or whole,salers, ''lith the

illgle exception of premium jobbers , ,yhich latter group distributes
\yatches not for resale but for incenti ,-e award programs.

4,. III t.he course and conduct of its business :, respondent now causes
and for some time last IJnst has caused , its said watches , when sold
to be hippecl from its place of business in the State of ew York t.o
purch(\ :ers t hereof located in yariolls other States of the l nitec1

States and in the District of Colmnbia, and maintains, and at all
times mentioned herein has maintained , f\ mbstantial course of trade
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in watehes in commerce , as " commerce" is defined in the Federal
Trade Commission Act.

5. Respondent in the COUl'se of its business is 111 substantial compe-

tition ith ('o poralions , finns and inc1iyic1llnls in the sale of \\ at('h('
in \Vashington , D. : Xe"\Yal'k , Xe\'

- .

Jersey; Xc,," York City XCI'I

York: Boston lassnc1llsetts , and elsewherE' t hl'onghont the n itec1

States.
G. Hesponclent has been seJIing its 'watches for appl'oxiHlftely fifty

years.
7. Respondent sells directJy to approximately seTent-pen thousand

(17 000) authorized retail dealers. Hesponc1ent s customer;; include

retail jewelers \"rho are able to proYic1e watch repairs ancl mainte-

nance.
S. At the time respondent s ,yntches are shipped from it.s plant in

Flushing, Xew York, each ,y:ttch hears a prlce tag ,y11ich l'espOnden1

prefixes to the box 01' container. Hespondcnt does not fUl'nish its Cll:;-

tamers \\"ith any other price ticket.
9. \.pproximateJy 75 percent , by ,-oJ nnw, of respondenfs \yatches

are ohl by its customers on credit , as contrasted to ensh aI' charge

ilCCollnt sal( and it is l1nclispute(l that all credit sales 01 responclent\
,yatehes are i1t the. fnn ticket price. Of the denIers who testified that
they are cash or cash anrl C'l'erlit l' etailel' , rather than straight credit
retailers , scyel'al stated that they ahn1Ys l'ereiyecl the fun ticketed
prlc('.

10, Responclenfs ,YHtc.hes arc e1assified by a number of series, nnd
!::tch series, in t11rn , includes a number of models ",' 11i('11 "lU' Y in cel'-
t,lin characteristics although lwying- a common characteristic.

11. Each inclividufll model always bears the srune pricE'. ,Yhcr('\ eJ'

Hnd to ,,,hOlne.vel' :it may be, shipped,
12. RespondC'nt mantdactlll'eS and sells to its customers bet ,\ c('n

850 flnd 400 difIcrent models , having pl'efixerl prices ranging- frolJ
2-17;) to S850 at an :n-erage discount of 50 percent thcrefrom.
13. Respondent has adopt.ed fair trade agreements goyerninp: the

prices at ,,-h1('h its vmtches can be wJc1 in e\ ery State, including
Xmr tTel'sey ::lassachllsetts and Ke\y York ,yhe1'e nC'h .' greE'l1wnt:-

are authorized under state Jaw.

14, HesponcJent , twice a year , sends a :fair tl':u1e price list for 
its ,yatches to all of its dertlers in each bir tl' acle state.

15. The price on the tfg affxed by l'E' ,ponrlent to n pal'J-cn1il1'

model watch is al"\ays the same ,vithout. reg:nrl to the partlcllbl'
customer to whom it is being senL flnd that. price. is identicaJ ,yjth
the, one. appearing for the. '3ame ,,,ateh 011 the fall' trade pricE' list.

18, Respondent send

,,'

arning letter and telegrams to :retailel's
"\hen it nrst rliscm"ers a violation of its Llir tra(le ng'leenw:lt. Re-
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spondent also regularly enforces its fail' trade agreements lJY men:ns
of litigation. In 1D6:2 l'espondent had forty fai: trade enf rcem('nt
pl'oceecbngs pending in the United State,: , of which tll1e 'H'l't' pend-
ing in l\iassachllsetts and t.yo in ::8\\"ark , Kew .Tersey.
17. The testimony adduced in support of the compI,lint rclates

to the following trade areas only: l\ e"\,y York City Boston , Xew,nk
and the District of Columbia.

18. HespollcleJ1t urges a. finding that the primary pltl'pose in p1'e-

ticketing its watches is the. protection of the COnSnlTH'l' in that it
enables him to compar:ltiyely entlllate their clolbl' ,,"orill and the
secondary purpose is to assist the. retailer in prieing the \';fltches.
The e-yidence snpports sneh fl finding. Ilowcyer , as pointed ont by
Commissioner Elman in rendering t.he Commission s opillion in the

HayeK case , Docket o. 7346 In appraising the capacity or G busi-

ness practice to deceive and mislead , it is not the. understanding or
purpose. of the manufacturer 01' distributor or dealer th8-t is of criti-
cal importance; rather, it is the public impression cre,lted by that
pnlctice. And , so far as many members of the public are concen1ed
the impression made by pretic.keting is thflt it is the manufacturer
Jlchcatioll of t.hO- approximate retail value of his product his

representation that this is ,,-hat it should and genel'ally does l'1l for
in the sale.s area.

10. Respondent engages i11 it 1Httionnl ac1ycl'tising program utili/:-

ing all mass media of eomrnl1nieation.
20. Hesponc1ent has spent 8112 000 000 oyer the last 2;") yc,llS ill

achertising. Since 1950 through 1U61, respondent has spent

S78 OOO OOO on achertising and the current advertising- budget is
6:3 500 000, and respondent cUl'ently adyertises in natiollfll me(ha
such as Life , Look , Ebony, Time , 17, 8. Ne\ys & 'Vorld Report. e\Ys-

'I-reek , Xe,y Yorker , Fortnne, Sports I1ll1stlatecL National Geogl'l1p11ic
lnagazmes.
21. Respondent has been achertising on television at least since

19:51 , and cllrrently sponsors the follmying nlltionally 
hown te1('yi-

ion programs: The OntlillYS , The Deteetiyes , Laramie., 87th Precinct

International SllOwtinw, Sat.urday ight at the Ioyies.

22. A.ll of responc1enfs ac1,-ertising fllwnys inclnclcs the pretickeh
p1'('es.

23. Respondent does not

other than those physically

watches.
24. Respondent does not

houses TO which it sells.

furnish its c1ealers 'Iyith price tickets
attached to the boxes ront-aining its

furnish any "in,;el'ts ' to the catalog
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25, The eyiclcnce establishes that during the period contemplated
by the complaint, l'cspol1clent:s "watches J1fl\-e been sold in the retni1
market. in the trade areas in ,yhich proof v,as adduced 1 nt the p1'o-
ticketed pricE's and at. nlrious prices less than the pret1ckctecl price.

26. In the course and conduct of its business, respondent has made
deceptiyc and misleading representations \yith respect io the pl'ice
of its wntches in \Vashington , D.C. In attaching or causing to be
nttached to the v.-ntches themseh- , or uy placing 01' c,lllsing to be
pJaced in conjunction therewith, tickets and tags npon ,yhieh certain
amounts are. printeel , respondent thereby represcnterl direct.ly or by
implication that said imprinted amounts are its usual or eust01llflry
retail prices for said watches in the \Yashington C. trade area

,,-

here, oft'ereel for sale. In truth and in fact : said amounts arc not
the nSllal a,ud cllstomary prices for sald ,yatchcs in the. aforesaicl
trade, arca since the eyidence adduced cstnblishes that in a snbstan-

tial nnmbcr of instances said watches of the rcspondent \'. ere. sold at
a price less than the ticketed p1'ice. This being the case the hearing
examiner finds rcspondent.' s price tickets to be unlawfully mislead-
ing in that they conveyed the impression that the st.nted prices were
the regubr f1Jd usual retail prices for the watches ,yhen in fad the
price pattern as evidenced indicate the nonexistence of a usnal and

regulfr price. Under these circulTstances, jt ,vould appear tl1at the
price tickets provided by the respondents fll'e menningless and if so
fictitious. H mycver, with regard to the ::mvark e'Y , Jersey, e'v

York Cit.y, New York and BOSt.OlL )'Iassachusetts areas, t.he pyi-
ocnee is abundant that , although the price.s of l'espondenfs ,vntcllPs
vary from the ticketed price to SaIne degree, the respondent has been
diligent and reasonably successful in enforcing its pretickete(l prices
as the. fair trade prices of its watches. Under t.hese circumstances
pretjeket.ing call1ot be deemed to be meaningless and therefore flc-
titions 01' misrepresentative. To the contrary. the respondent' s pre-

ticketed prices are exceptionally meaningful as a media for enforce-
ment. of predetermined prices within the scope of the fail' tra(le 1aws

of Xe,v York. New Jersey and l\Iassachusetts. ;\ substantial likeli-
hood or deception "QuId thereforc appear to be. remote since the
t.icketed price. (also the fair trade price) of l'esponclenfs ''latches i
the usnal and regular price generally l)l'e,-niling in the Xe,val'k

XC"

. .

Tersey, ew York City and Boston , J\Iassflchnsett t.rade areas.

1- See Finding of Fact Ko, 17.
See testimony of Cohen (Tr. 288); Ahren ('l' r. 311) flml Greenbaum (Tr. 825).

3 See opinion of Commissioner Elman in the mat.ter of Rayex Corporation et al. Docb"t
:Ko. 7346. dated April 2 , 1DG2 JGO I" C. 6(4), particn1Rrl,. at pages:: and 4 thereof
A rule (Jf rea sou is clearly applicable. Although the Act is protective of thp. most.
1/11SI/spcrtill such protection cannot be deemed to ext.end to those who arc unreilsonnbl
'0.
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The constitutionality of the hiI' trade la,ys of Massachusetts , New
Jersey and New -York, to wit , )Iassnchusetts General Laws ) 193:2

Chap. Sec. 14A-14D , New Jersey Revised Statutes, IDoi , Title
;')6 , Chap. 4, Art. :2 and Ne,v York General Business Law , 19 lc-
Kinney , Sec. 369, including the non-signer pl'odsions, has been
upheld by the highest court of each state under both Feclentl and
t:tate constitutional objectiolls. General Electrlc 00. liimoal1 .Jew-

elei's , Inc. 333 Mass. 6G5 , 132 N.E.2d 6:32 (195(;); Lio"r( Co 1'. Y.

(,'

ayson-Rob,tnson StOi' , Inc. 15 X.J. 191 , 104A 2d 304 (lD5-i),
appeal dismissed for want of n substantial federal question sub
nominee (imY8on-Robiuso!l StoFes , hiG. LI:unel Oorp. 348 U.
859; General Elect/'ic 00. Jiusters , Inc. 801 . :!:2D\ 1:20 X.
S02 (1954), appeal dismissed for \yant of a sllbstantill! federal (PlCS-

1ion sub nominee Jl(!steTs , Inc. v. Gencml l: /cct'iic C' 1-8 r. s. 892.

CLUSIOKS

1. The Commission has jurisdiction of t.he subject 1nntrel' of this
proceeding and of the respondent.
2. The use by the respondent of the aforesaid fal , mi::le:Hling

nnd cle.ceptive representations in ,Vashington , D. , as to prices hu.

had and now has the capacity and tendency to jnis1ead and d8('ei,-
members of the purchasing public into the mistaken belief that the
stated prices were the usual flllll regular retail prices for the ,yntches
so marked , thus providing dealers in respondent's watches ill \Y,lsh-
illgt.on , D. , with the means of deceiving the purchasing' public.
This cleeeption , hO"yever, does not extend to those trade arE'as ::uch as

cw York City, Xc,,- York, Boston , J\lassachusetts and Xe\\'ark
:Ve\\ Tel'sey, where there is no suostantial likelihood of deception
since the ticketed price is the enforced fair trade price. For this rea-
son the cease and desist order hereinafter set forth is limited to the

\Vashington , D. , and other jurisdidions in ,yhich fail' trude agrer.-
ments are not enlorceable since there is no substantial likelihood of
deception resulting front respondent's preticketed prices else\yhcl'l'.

:J. The. afore aid act and practices of respondent as hereinaoove

found fLre to the prejudice and injury of the public and of rcsponc1-
enUs competitors, and constitute unfair and deceptive acts and prac-
tices and unfair methods of competition , in C011"me1'ce, within the

intent and menning of the Federal Trade Commission Act.

ORDER

It is oi'led:d That in selling \\cltches in commerce , as ;' commerce
is defined in the Federal Trade Commission Act, that respondent
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Bulovtl . atch Company, Inc. , a corporation. and its offcers, 1'ep-

l'csentatJyE'S , Hgents and employees, acting for or in behalf of l'e
spandrIl! corporation , do forthwith ccase and desist. fronI the ,H'
or practice of pret.icketing ",yntches for fiale in ,Yashinp:ton , D. , nnel
othcr jnl'i c1ictioJls in "\1"hich fair trade agreements Hr not enforcecl
at. an inchcatec1 retail price , or of otherwise COll\-pying an jmpl'e
sion to the Imblic concerning such l' etaiJ prices in saiel trade fll' PHS

",yhen tJwre is no gellcl'al1y pl'en1iJing retfil price for sneh watches.
or \"hen the indicatecll'etail price is in excess of the pric.es at which
snch mcrchandise is sohl at 1' ('tai1 ill a substantial E'g' ment of thearea, and it. is 

FlIrtlU?i' oi'leJ' That. respondent BllloYll ,Yatch Company. Inc.
a ('orl1oration and its oJ1cE'I's, l'epl'f'sentatin's, agents ,l1d emp10yee:-.

acting for or in hch,lH of r2spOllclent corporation , do fortlnrith CP:l

and dp ist from placing- in 1he hanels of .iobber , retailers and e1ea1-
PI'S , means and instrumentalities oy and throngh which the ' n1f

clecein' and mislead the purchasing public concerning the nswll ane1
),l'g' 11lnr prices of its "\yatclws in tlw re.spects set ont abon'

OPINJOX OF THE Co::nnssIO

FEI3TIF.:\TIY ::8 , lOG'!

This matter is be.fore the Commission fol' consideration of excep-
hons to the hearing examiner s initia,J decision filecl by cO\1nsel snp-
porting the complaint and by counsel for respondent.

The amended complaint in this matter jn effect charges respoJ1elent
vi' atch mnnnfacturer with llin-ing yioInted Section 5(a) (1) of the
Fec1c,l'al Trade Commission Act 1 by pl'eticketing 1t. '" watches "\vith
iicbtious prices and thereby representing, directly OJ' by implication
that said price,s arc t.hE , uSlml rmc1 cnstomar)' retail prices for s11eh

watches jn the trade areas \dlel'e, offered for sale , "\vhen in truth and
in fact the "\vatches llsunl1y sell for substantially lower prices. Tlw
complaint further charges that by the abon' practice respolH1ent

nl8.c1:s in the hands of retailers nnd ot.hers the means and instnllwn-
taJities bl, and thrOlurh which thel, mnv mislead the Pllblic as to the
usual anc1 cnstomar retnil pl'i;es f l' its watches. Respondent's

ans\YE'l esspntial1v rl njec1 all material charges of the complaint.
To proye his c : counsel in snpport of the complaint relied pl'in-

c.jpally upon testimony of twenty- four wnt-ch retailers from the fo1-
10W1119. foelI' comJnnnities: Xe\\" York City; ,:'ewark e"\Y ,1erse

:tO ;1o :.Ic1ssachusetts: and "'Ynshington , D. C. Connsc1 for l'es,pond-

138 Stat. 7HJ (1914); 52 Stat. 111 (1038); 1:3 U, 45(1l) (1).
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10.5-1 OtJininn

pnt !Jl'oducfo;t1 Lhirty- one relmttal ,yitnc8ses from the latter three 
1he aboye area

On October 11, 1962 , the hearing examiner issued his initial deci-
sion , holding that the allegations of the complaint had been sus-
tained in only the ,Yashillgton , D. , area. The order proposed by
the hearing eXfunjner would require respondent to cease and desist
from f,l1sely preticketing ,,,atches " 

, .

. for salE in 'Vashington

, and other jurisdictions in which fair trade agreements flrc not
enforced :; ,

Hesponc1ent has taken exception to the hearing exa1liner s finding

that the l'Tidence concerning the sale of l'esponc1enfs ,yatches at re-
tail in ,Vashington proyides sufIicient basis for the. o1'lcr and
has requested that the complaint be dismissed. Counsel in support
of the complaint has taken exceptioll to the ordEr on the basis that
it is too lnllTO\Y, in "ie,," of the hearing' examiner s finding that the

,,,atches had been sold in a1l of thE aboye-rnentionec1 communities

.. ' " '

" at yarious prices less tha,n the preticketec1 price.
Subsequent to the date on ,yhich the initial decision herein 'Yll

j-iled , the Cmnmissioll pro11nlgated Guides --\.gainst Deceptiye Pric-
ing (efl'ecti,-e January R , HJ64) which deal specifically ,\-itlt prilc-
tiees 01' the type challenged in this proceeding. Guide III therpof
relates to the advertising of retail prices which have been established
or suggested by manufacturers and states in pertinent part:

" Typieal1y, a list price (which includes a pre-tieketed price) is it price
fit ,..l1kb articles are sold, if not everywhere, then at least in the principal

retail outlets \yl1ich do not conduct their l.msiness on a C1iSCOll1t basis. It wil
not be deemed fictitious if it is the price at which u1)stantial (that is, not
h;olatec1 or insignificant) snle:; :1le made in the achertiser s trade area (the
area in \Yllich he does business). Conversely, if the list price is significantly

in C'xC'e"s of tbe higbci't priee at which substantial sales in the trade area are
made , the!'r is n dear and serious dnngel' of the consnmer heing misled by an
n(!yerti!'('d l'f'(luC'tiol1 from this IIrice.

n llflnnfacturer 01' otber dbtributor ,..10 eloe!' bnsiness on a large
regional (;1' nntiollal scale cannot be required to police 01' investigate in detail
il1e vreyailiJlg IJrkes of his artieJes throughout so large 11 trade arca. If he
:HIY('l'j,'i". '= (11' (iis."f'J)ilwtl' S a li.'=t 01' jJre- ticketcd price ill good f,!ith (i.e.. a.
:1n hnl1esi ('stimale of thc flctnnl retail price) which does not aplIl'eciably ex,
cpcel tlH' hig:JJc:- rrice at ,..11ic11 snl)stantial sales Hrc mfHle in his trade area.
11(, wil J (I Ill" e!1argcnb1e with haYing engflgcll in a dereptive practice.

"'Ve hnye reyiciled the recol'(l in this case and can find no evidence
rhilt rei3ponclC'nt has preticketed its "\yatches wit.h fl110unts in excess
of the hip:hes:- prices at which substantial s,l1cs were made in tlw
ilrE'a in ,yhich it WflS (loi11p: bn inl's. \s a mfltter of fact , the record
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discloses that in three of the four communities selected by counsel
supporting the complaint to show that respondent engaged in f:cti
tiOllS pricing, the products are fair traded and the pl'eticketed prices
are the prenliling prices of this mel'chandise. The hearing examiner

has ma.de the follOlyjng finding concerning the retail prices of rc-

sponclenfs watches in these communities:

"' '

witll regard to the :1ewark , Xew ,Te1'sey, XC\y York City, )," f'W York

and Boston , ::\lassachnsetts areas, the cyjclence b nUllHlallt that. altlwllgh the
prices of rcspondent's ''latches Hlry from the tid;:rted price to some degree
the respondent has been diligent amI reasonabl;y ,i:uccessful in enforcing it::

l1reticketed prices as the fair trade prices of its watchct'. 'Cndel' thesc cirCUli-
staucfS pretilketing cannot iJc def'med to Le llH:.aningle :, and tberefol'e tjetiti01.
or mi:-represelltatiYe. 'lo the cOlltrary-, the l'espcl1cknt's pl'etic1;:etcd prites are
exceptionally meaningful as a media for enforcemcnt of prcdetel' lli!1t'd Vl'ices
within the scope of the fair tra(le la,ys of e'y York, Xcw Jersey and ::l:ssa-
ehusetts. .. substantial likeJihoou of deception ,yon1d therefore nppcnr to be

remote sinee the ticl:etcd Vrke (also the fair trflc1e price) of n' sJ1"l1dent'

watches is the oSl1:1 flnd regu1flr price generally- pl'eyaiUng: in tI'.e Sl'

,,-

nrk.
Xcw Jersey-. ew York Cit , and Boston , ::IassadllsPtts trade tHen.

rnclE'l' the. (' circumstances we find no basis for holding that respolld-
enes preticketed prices "\n re iictitioHS 01' that the practice challenged
by the complaint \,"erE' deceptiye nnder t.he, new pricing guic1e . Con-
sequently, the complaint ,yillbe dismissed and an order I) pnn"iding

j 11 be issned here,yjth.
Commissioner Ii1clntyre not

Heill , not participating for the

part.icipat.ing, and
rcason that he did

Comlr.i sionel'
not 11(',11 ont!

argument.
FrXc\L OnDER

FEBR L-\RY , 1 DG-

Respondent and counsel in snpport of the complaint haT;ing filed
exceptions to the hearing cx,lminel' s initial c1e.cision : and the matter
haying been heard on briefs and oral argument; and

The Commission haying concluded for the reasons st.ated in the
accompanying opinion that the record fails to establish thn1, the
practices challenged by the complaint herein are in violation of Sec-
tion ;) of the F'ec1eral Trade Commission --\.ct , and haying further
I'oncluded that the complaint should be dismissed:

It is onlcTed That the complaint be, and it hereby is , dismissed.
By the Commission , Commissioner )lac1ntY1'e not participating

and Commissioner Reilly not participating for the reason that. he
did not heal' oral argument.

2 It also appears that even in the ODe community, iVasbington , D.C., where the exam-

iner found that the pre ticketed prices were "meaningless , twelve dealers testified that
they sold respondent's watches at the pretleketed prices and the majority uf these
dealers testified that tl1ey soJd exclusively at such prices.
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Ix THE ::\IA TTER OF

,"RROLL F. CH. T1L\.M TRADI"'G AS
CIL TILDI RESK\.RCH L BOIL\TORIES ET AL.

ORDEH , OPI::'HOX, ETC., IX HEGARD TO THE _-ILLEGED YJOLATIOX or 1'11E

FEDERAL TIL\.DE CO)DITSSlOX ..CT

Docket/DOD. Complaint , Oct. 13, 195D-Dcci,"'io/l , Feb. 28. 1%-

Ul'(ler J' i1l8L1till cow:=(:nt order uf ,\pr. -t , lOGO liJU l" C. l1

)())-

Y,\(' cltE'll
April 5 , 1862-- cquil'ing a San Fl'fluc:!:CO mauufactl1l'er of mQn- Hll' ,"tones
htwing the ,-lllf!cfll'nllCE' of emel'al(l , '-111 the :'C\\' York Cit) - \yhCl!l':'illni' of
the stones, to cea&:e revrescl1til1g falsely that said stones were cultured or
natural or identical to natural stones , anu using the word '; ernerald" as
dpscripti\'e thereof unless vrecpdE'll by the \Yonl " ntlwtjc " Or ;;Oll ' other
\yo-' d which would clearly disc1o e that the product \TItS not nah1lal; and
adding the lJI' oYision that the charges of the (;omplaint be c1i !1h;;ed in so

far fl:, they might be construed to allege thfLt the term "Chatham-Created
Emeralds" wa deceptive.

Hi' . RO' !)iiWn Daci8 ;111(1 J1i'. Paul F. IIe/lei' for the Con1mi",,,ion.

.11'1'. C'ae8(f!' L. Pitas!)!), Ke\Y York, X. , for respondents .1/1'.
CI'io71 L. Clw.tha'l" trading itS Chatham Research Laboratories

\nglomex :, lnc. , and JIi' . Dan E. Al aYeI'
Jl'l. Peter Qw:' Xe,w York , X. , for respondents Ipekdjian

Inc. , .11), 'ldom, Jpekdjhm : Jlr. Geoi'qes lpd-.xljian fllcl Cultured
Gem Stones , Inc.

rlollabaugh ,laCO!j8, ,Vashingtol1 : D. , for al) respondents.
IXITL\L DEClSJOX BY EDGAR A. Bl7TTLE , 1-h:.\R1NG EX.DIlKEr:

SEPTE)IBER -- \ 18G:

The Federal Trade COlmnission issued a c.omplaint here,in on Octo-
ber 13 , 1959 , charging in effect that respondents' ad,-ertising \"as
misrepl'eseJltatin . The complaint alleged that respondents Yal'iollsly
referred to their product as " Chathrun Emeralds" and :' Chatham
Cultured Emel' llds , find c1aimed their stones are identic.al to natul'ni
emeralds in nJJ their properties; thntt11ese statements were exagger-
ated, false, misleading and deceptivc because tJ1C stones wpre not,
identical to emeralds , but were synthetic.

Soon after the, complaint \vas issued :, the parties entered into dis-
cussions for the purpose of ,vorking out a consent order. The chronol-
ogy of events at that time is hereina.fter set forth.

On December 28, 1959 , counsel for respondents wrote the Com-
224-0B8- 70----


