
FEDEHAL TRADE CO:.D.IISSIO::Y DECISIO:'S

Complaint G;j F.

I:x THE ::U.\Tn:n or
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(lImEH : (n J:X1U:XS : FTC. : IX nEG \Im TO THE "\LLEGED nOL-'TIOX OF .'EC, (a)
OF THE CL\YTOX ACT

Dockct ''/850. Complaint , Ma.r. 20 , 1960- Dccisio-l , Api'. 3. nJ6'

Order requiring il manufacturer of nil' , oil amI fuel filters for trucks and ;1 nIn-
mobiles, ",- ith 1ll:tionwirJe distribution and net sales b 19,")/ in e:xcf'S" of
$37 000 000, to cease discriminating in price in Yi01a1.io11 of See, 2(a) of tLl'
Clayton Act by suell practices as giving fayored warellOuse cli."'tl'ibmol";;
redistribution " disCOUJJts not granted to competing w;U'ehouse distribll:- 0l"S

and jobbers, on sales of its autornoti' e replacement fiters.

COMPLAIXT

The Fe(leral Trade COlllmission , having rcason to lJclie,,;e tlwt the
party rcspondent named in the caption hereof ha5 \'iolate,d and is llOIY
vioJating the provisions of subsecrion (a) of Section:2 of the Clayton
Act , as amended by the l obinson- PHtman :\et , approH cl JUllC ID , 1:):36

eU. C. Title 15 , Sec. 13), hereby issues its complajnt , strLling its
charges with respect thereto as follcnys:

'\HAGRArI- 1. Respondent lJ uroJator Prodncts , Inc., i5 a cOrpOl',l-
tion organized and existing under the laws of the State of Deln.ware

with its principal office and place of business located at 970 j\ e\Y
Brunsl ick A venue , Rah \yay, N ew Jersey.

PAR. 2. Hespondent is now, and for many years past has been, en-

gaged in t.he manufacture, sale and distribution of a great variety of
filters for nse in the filtration of fuel , air , water and other Ij(IUicl.: and
gases. )\pplications for respondenfs filters range from the air nIld hler
filters found on motor vehicles. through filters for hydrauJic and cooJ-
ing fluids, TO industrial filters for use in the production and refinemellT
of pet.roJennl , chemicals and nuclear materials.

Hesponden(s total net sales for the year 1957 \yere in cxcp::s of
$37.000.000.

AR. i3. Respondent manufactures filters in Rahlyay \ elY ,J el'

and in other cities in the L""nited States ancI ships thelll to its ntrions
cust.omers located throughout the United States.

Hcspondenfs custmncrs have been djv. ded , by it , into two clas ijic:
tions. The first , designated as the Equipment Sales 1)ivis1on, is cOnJ-

posed of customers who incorporate responc1enCs filters in their mYll

products or eqnipmCJlt and include such customers as alltOl1obiJ(\ true;\:
and n rcraft manufacturers , Rnd chem;cal Rnd petroleum prod11cer.c;.
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The second , designated as tJJe After JUal'kCL Di\'ision, is composed
primarily of cust.omers yrho resell respondenfs autornoti\-e filters
(Jwreinaftel' referred to as " automotive l'eplacrment. filters ) as 

placements for ,yorn components on auwmobiles, trucks and other
motor yehicles and include such customers as automotive parts dis-
tributors , truck fleets and oil companies Inarketing replacement parts
under their mYll tradc name.

In the sale and distribution of aut01loti,"c replacement filters bear-
ing the Purolator traete name to the replacement mad::et : respondent
ships said filters to a number of its selected , large volume , direc. fran-
chise distributors , classiiied by respondent as :: ,yarehouse disLribntors
located throughout the United States. Hesponc1ent. also has a Jarg
number of associate distrihutors (hereinafter caned " jobbers ) who
purchase said products from the direct fnmchise distributors. Re-
spondent exercises such a degree of control over sales by direct fran-
chised warehouse distributors to jobbers as to render snch sales in a11

essent.ial respects sales by respondent. to such jobbers.
There is and has been aL all times mcntioned herein a conti1l1011S

current of trade and commerce in responc1ent; automotin' - rrplace-
ment filters across Sta te lines , between their respeet.ire points of origin
and l'Pspondenfs customers. Said prod ncts are sold and distributeel
for use, consumption and resale \Ylthin the, yarions States of the T nited
States anclthe District of Columbia.

PAR. 4. In the course and conduct of its business , rcspondrl1t i lim
and during the times mentioned herein has been , in silDstantial com-
petition with other corporations , partlH' rships , individuals all(1 11rms

engaged in the rnannfacture, sale and distribution of variolls types

of filter,.
espolldent's ,yare-house distributors are competiHH' ly engaged \yith

each other in the sale of respondent's automotlyc replacement filters
to jobbers and some llsers , and \\'ith each otller and with jobbel's in
the sa.1e of said filters to retailers (hereinafter canc(1 ;;dealer 1 such

as service stations , garages and Hutomobile dealers and to some users
such as tl'lck fleets , in their re,spective Trade areaB.

m. 5. Respondent, in the course o.nc1 conduct of its business as

ahO\T described, has been for many years lnst past , and presently is

discriminating in price beL,veen (iifierent purchasers 01 antomor \'e

replacement filters , by selling s licl prodncts of like grade am! quality
to some of its pnrch8scrs at sl1bstantial1y ilighel' prices than to othcr

of its purchasers.
PAR. 6. Respondent. has been , and llmy is. cliscriminating ;n price

in the 8ale 01' alltOl1oti\ e. rephH:emcnt filters of like: grade, and qna;lty

:):

121- .0 -
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by granting special rebates, aJ1(Y'InlnCCs, discollnts ancl othcr forms oJ
price redllcrions, direct or indirec.t , to somB warehouse distribntors oyer
and abon those. made available by l'e pondent to other \Yal'('hon e c1i

lTibutors 1\')10 compete with the fayored \Yiuehonse clistl'iblltor-s in the
1'e8;11e of l'€sponclenfs products. The spec.ial price concessions to the
fit.YOl'cc1 \yarehouse distributors are eil'ectecl by ytll'iOllS "fays and means
some, tmt not aD , of "\\hjch are more partic.l!lul'ly descriued as follO'ys:

(H) Respondent grants and has granted '; rec1istl'ilmtion allowaJlces
varying from 4% to 15.8% to some warehouse distributors on t.heir
sales of re3pondenfs products to dcalers and w' el's : 'iyhich IlO'v uJees

are 'iyit.bheld from other 'ivarehousf: clistl'iLmtoJ's-

\R. i. Respondent has been : anclnO\y is : discriminating in price
in the sale of automotive repbcemcllt. filLe,rs of like grade :1l1c1 qUfl1ity

hy gnl!lLng wa:.' ehon e distributors special rpbates: al1O\yances: dis-

counts nllcl other 101'11,3 of price reductions , direcl or indirect , OH'l' and

abO\- e t1lO e made Elynilnble by respondent to its jol)hers who COlnpete

,yith the \lare1101158 c1istribl1tors in the. l'eS lJe of l'cspondent s anto-

lllotiyc r('p1:c8nl('nt filters. The special pnce (,Ollccss ons to "\YiH(, lO\lSe

distributor:: are c1lectccl ' va1'iou3 'iyays ,l1lCl I1lP1Ul : SOlle. !Jut not

alL of ,, Lieh are more panicn1arly described as fol O'YS:

(it) Respondent. gTallts a ;; :1rC'wllse cli lril:nltol" cli::,counL Y:ll: ing:

during different pel'iocls Irom to to Yi ill'chol1Sl: cl trib11to1'

on rHllTlwsl-'s by t;)e11 of ,111t0llot n' n' p1neenwnL fltc' I's for 1'e::a1r to

(lC;11c1'': and Ll C'1' l;ch di:.ctJdllt i. ,yithh,,:hl b:- re' :l(mclcnt hom it':

jobbl' l'S,

(0) Hes )011dt:llt grants ;' 1'edjstribution alln,Y:lllCes

: '

arying iJL tot:d

nmo11nt'3 Chll'illg- chtlcl'ent re1'iod- f1'orn -:)C) to L"iSjL to \y,UCllOlF-:e di::-

11IU1.iL01'5 on the:i' sale.: of re IOlliJenrs produc, ts to c!l' :lll'J'- , ar, 11F('j'S.

\\:hicil nllo,Y,lilC\- "\Ylthht:1cl by rcspOJ'dellt IrOll! ts jobbers

\r:. ThE special reb(ltl . allO\Yarce : discounts :lllf! otbel' forms

of price' redllcticn , p:r;lnte l b : respondent , i13 al1(' JJ':c1 - :i'ci : result

either directly 01' inllircctj:- , in redncing priet': , Ch:ll' ;2Hl Ucll J;n-ol'ed

pll' ch:l3erS to sl1ost.a lti dly 10,H 1' llHlOlmts t h:m 1"l' ':jJonclcnt ch:1lgt,
othcr or its pl1rChn e.r3 , m:ll\" of 'i\ 10m co;npelc ,\ l ;:ilid f:l YOl' c'd

pUl'ch,l Pl's in tl-l2 sale of 311;c1 product.s of hke grru:le and qWllit:

- "

ithin

the trading arens in "\,-hic11 11le)" are cngagecl in bn2illC'ss-

\lt. 9. The elIed of snch discriminations in price , as alJcgecl herein.
may be subst.antially to les en competition or tend to Clcai:' a monopoly
in the lines of commerce in which rEspondent and LS CllstOJlWrs are

1't'spec.in:1y e.ngaged; or to injure , clestroy or p1'8yent competition

,yith respondent or '\\ith purchasers therefrom who recei, e t.he lwnenb
of 3,uch (liscl'iminatio1l2.
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rAIL 10. The aforesaid ftcts and practices of respondent cOll:-titut('
violations of the provisions of subsection (a) of Section 2 of the Clay.
ton Act , as amended by the Hnbinson-Patman Act , ajJpron (l .Juno 10

1(13G (FS. C. TitJc 15 , Sec. 1:\).

Jl'i. Th07Ha8 A. Stenw/ for the COlIlmi::sion.

lV;llk!:e FaT!' , Gallagher. lValton d:' Fit,8 CJibbon of e\v

!\.

for respondent.

York 3.

IXITIAL DEC1SJOX l\Y \liL.J. KOI.B. Ih:.\nTXG EX.\J\uxnl

XmT:'IBEI: :..,. 1 DO:.

This proceeding is based npon a complaint charging the respondent
\\,jill violation of Section :2 (a) of the Clayton Act and is no\v lwfore
the undersigned hearing ( xalniner for final consideration on the com-
plaint, HnS\T( r thereto , testimony alle1 other evidence and proposed
iinc1ings of fac.t. and ('oncll1 ions of la. , together \vith briefs 5n

snpport thereof : filed b \- conm;e1. The hearing examiner h s giyen COI1-

"'lcllTation to the propo. rc1 findings of fflet anc1 conclusions of la\y sub-
rllihec1 by hoth parties anc1 briefs in Sllpport thereof , and alJ findings
of filct and conclusions of !a\y J.ropo ecl by the" parties l'e pec.ti'\- ely,
llot hC1'2.lnnl'cr specifical!;'- found 01' concluded , arc hcrC\yith rejected
and the hearing examiner hn \ inp: consi(1ered the. record herl::in and
no\\- beiDg clnJy aeh-isccl in the JE'C'mises l1ak(, ; the fo1Jo\\ ing finc1ing'

of fact , COJicJusior,s dra\\ n thel'(':from and i lles the :follo\Yi11g order.
1. TIe::ponclcnt Pnl'o!atol' Products , Inc" is a DeJil\nlre corporation

iLlJ its (:XPCllti," nITce Jocatr.'c1 al 970 XCi\ 131'l111S\Y1Ck JHlC ; Ha11-
ay: XCi\ ,Tcl'::cy. For man:- ye!u'o; respondent has I.wcn l'ngagcc1 in

tj-H lWl'iuf,lctnre i11H1 in tile. salc nne1 dlsrribntioll ill int(' :tat(' ('Oll'

mc:!'' c of m:m

\" 

. :llic1l;'" l)(s of iiltcr for ll e in the fJtr li()l; of -fup!.

air , uil yatpr find other licpic1s and ga es. --unong the fiJtpl' 50 sold
fI:lCl c1istribntec1 in intrl' tat : COl1,nwrcc : "'Y('J'' . automotivc replacem'2nt
fi11ers, which \Tere sold as repiacelnent:: for Yi-Ol'n componcntc; on auto-
llo1Jiles , truck,:; and othrl' Hl()or \'E'hiclc5. Re: pon(lcnt: llct salrs of 

products for the year ID37 , excll1s \'e oJ the sales of it Canadian
sllbsidiarle

, -\"'

re approximately SJ5 S80 000, The sales of Hutomotjye
replacement filters in 1$)57 "ere in excess of $3 000 000.

2. Respondent sells irs replaccnwllt filters to \Yarehmls distributors
loc:ltecl H\rOl1J::dlOut the rnitccl States. Such \yftl'eh011Se distributors l'C-

.3en responclenes automoti\'c replncelnent f-iltm' s either from a central
\yarehonse lrwfltion or throng-h branch locations to O\"11e1' or operators
of automotiye and truck fleets and to distributors 01' iobbc1's. who in
turn resell snell automotin' rep1ac.ement filters to retailers or dealers
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nchflS Sel' iC8 stations , garages and automobile dcakE. ::Utlny of snch
warehouse distributors hayc also resold a suhstantial portion oj' thejr
fmto11otivc replacemcnt filters purchased 1'1'011 l'espollc1ent direct to

dealers 1rom tho11' centra! warehouse locations 01' through their br:111Ch
locations.

3. III the sale and distribut.ion of its replaccment filters in intentate
commcrce , respondent has been in sllostantird competition with other
corporations and concerns engaged in the manufacture and in the

::aJe and distribution in interstate commerCE of various types of fiHc1'3
for use in automobiles. In gencral , each ",arehollse distributor
purchasing automotive replacement fihcrs from respondent is in sllh-
stantial competition with one or more \'d1.ehouse distributors !3cl1ing

respondent' s filters of like grade and qua1ity in the same area. In nddi-
tion, snch 'ivarehouse distributor by selling respondcnt: filters of like
grade and quality to dealers and flcet , is in COIn petition with its OW11

jobber cllstomers and with other jobbers purchasing replacement fi1tel's

of like grade and qua1ity :from distributors of respondent.

4. As of larch 1 , 1960, respondent had 6 956 warehouse dis-
tributor-jobber agreements on filc. .\5 of August 5, 1960 , there were
approximately 367 branch locations maintained by sHch warehouse

distributors. The estimated number of dealers purchasing Purolatol'
trademarked automotive rep1aceme,nt filters in the United States "as
150 000. Tn the caSt: of some warehouse distributors with uranch loca-
tions , sales to independent jobbers ,,;ere executed by and shipped from
the branch locations , as ,veIl as from the central ,,,are house location.
Those branch locations may recei\ e rC3pOllClent:s filters from the CCJl-

tral \yarehouse location or by shiprncnt directly from respondent.
5. \Yaxehouse distributors may Yilry greatly in size. For exampl(' : a

'YilJ'ehouse clistrilmtor may be composed of over ten inc1i,-iclunl
branches loeated in an equal number of different towllS 01' cities ,..ith
a c.entral warehouse adjacent to one of the branch locations , or it may
have it srnall central warchouse 'with one branch , while anot.her wan:-
house c1istribntor ma.y be n, single unit ope.rator with warehouse facili-
ties an at aIle location who sells to both jobbers and dealers. Both
l'iflJ'ehol1se distributors and jobbers sell to dealers: typically snmll
reLail( rs ,,,ho carry little or no stock of automotive repla,cement parts
and \"ho lmy -frequently and in srnrLll rUn01Jllts.

G. Dnring the period of .January 1 , 19,'7 through February 1 , HJ;

respondent issut'd its so- called grfl)' price list sl1mying its 11et prices to
\Yill'eh011SP distributors. In addit.ion , the l' esponclent supplied its \Yfln'
hOllse clistl'ibulol's ,vith its blue pricc list ,,,hie11 containecl suggested
resale prices to jobbers. The respondent also ImbJishec1 it l'concl 31lg"
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gesiecl pric.e list (green) for use by distriLmtors aUll job beTs in selling'
to dealers. The warehouse distributors prices (gra ' J is!.) ,vere lmyel'
than the suggested net pric.es to jobbers (blue list.L and the suggested
net prices to jobbers wcre less than the', 31lg'grsteclnet prjce to d('ders.

7. EffectiYE- February 2 , ID3D , and continuing 1l1til the present time
respondent abolished its suggested joblwT blne price list, Th pri('( s in
the gray ,\yarehouse distributor price list '\VPrC inc.reased to Jpn'Is com-
parable to those t.heretofore appearing on the snggested jobber blue
price li t; and the gl'fl)' price list therenpon beclme and has :-illcc
been a list of re pon(lenb) snggpstc(l resale prices to joblwrs. The prices
at '\"hich l'espondent JliS lnce sold llt()mot.iYe replacement filters to
'\\"11eho115e clistrihulors , hal'e becn uniformJy comput.ed by deducting
D% hom t.he sl1gg-estecl gray sa1e prices to johher , either on :hip-
mcnts to the ,\yarehonse distributor s c' ent.raJ \\'fll'eholl:-e loc' ,ltion OJ'

c1irecl 8h1))nwn1,s to its branch locations.
. The practices of the l'espon(lent inI'01ve(1111 this pJ'oCl eding, con-

sisted of price discriminatiolls al'i ing ant of two clisC01llts kn(nnl as
External Hec11striblltion DjSCOlllts and the "Internal Redistribution

Disconnts. ': The entire, case- in- chid in support of the complaint ,y(1:-

stipnJated by the parties and the issues were reclucecl to t.hree:

(a) Price J)iscrimination under Indirect Purchaser Concept.

(b) Injury to Competition under the Internal Hedistributiol1
Discount.

(c) ::Teeting a Jmycr price of a Ccnnpct.itor.

ExteTnal Hedisti'iuution Discounh

9. During the period involved in this proceeding, the. respondent
granted to its ,varehol1se distributors fUl external redistribution di
count eit-her ofl t.he fac e of rcsponc1ellfs invoices or by credit memo-
randa. Such cxt.ernal redistribution discounts were and are at. the
following percentages.

Feuruary 1. 1957 io .January ;)1 , 1Q;iS- - - - 11%
Febrnan" 1, H);)S to present--

----_- --- --- - -

------ 15%

On some occasions during this period , the l'esponaent granted the
extcrnnl l'eclistribntion disrOllJt as il percpntilge of gray prices , rather
than the b111e prices TIhich shmn cl a aifrer'211ce in tlle pel'cenbiges , but
in t.hclast. illal:,' sis: the uJtirna1C: nct cost of the fjJtpl'S 10 t.he "' an'
hOll (; di tri;mtol' ,, as the same,

In. Jr. has been the, Hnno'.Jnccc1 p()jic ' of rc,o;pondl' ld- tn pay (;r al1my
the ab01-c c1e'3cribed external l'ecli tribniion clisC01lnt only on th:JT:
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portion of ea.ch 'warehouse distributor s purchases of automotive J'e-

placement filters resold by snch "\\"arebollsc distributor 1'1'orn a. celHJ'al
warehouse location 01' through branch locations to jobber , and since
August :1 , 19;')9 , to fleets. III order to as(',crtnin the discount clue , the Y\'ilre-
house distributor either ma.de a monthly report of all sales to jobbers
and fleets upon which di count ",YUS paid monLlll:'" or the "\yareh0115(, di

t.ributor informed the respondent. in '\Titing the percentage of ::aJrs
hich yroulcl be made to jobbers and flrets :lld respondent \\"0111(1 tlWJ1

d2duct t.he external redistribution di (,OUlH fJ'om thr face of the invoice

or iss11e a credit menlOranc1nm. The reporting w:1lelwuse di5trilmlo1'
in making bis monthly report l1s!'d forms furnished by respondent
,yhieh require the sa1e.s to be reported 011 the basis of respOl1lh' llf .sug-
gested resale prices to jobbers.

11. During the period .January 1 , l!).ji thrrmgh .January 81 , 1!J3S

rrsponclent. did not in all cases adhere to its alHlOlllcrcl po1icies concern-
ing the grant.ing of the external redistrihution c1isconnt. c1(' cribed
aboye. For example , in one insLallcr, respondent nl1myec1 a "\Yal'ehou
distributor the fun external redistribution (1i coL1nl uff th face of its
invoices on automotive l'epJHcement filters purchast'cl b - it. from 1",

spolldent, and resold dil'cctJy to de.alers (of \,hieh respondellt hall JlO-

tice), This result.ed in said favored "\y,lrphollse distl'ilmtor ref'ci\- jng
100yer lwt prices , by the amount. of the rxtenJ:l1l'E'c1i iribl1tion c1isCOlUlt

rhl1n other "\ynrehOllsc distribntors "\yl10 did Jlot l'E'ceiyp flir1 d;,;,cc)1mt
1mt "\yho purchased automotive replaceHllnt fiJtCTS of like g'l l(le flnd

qua.lity fraIll respondent and re old lhem in the alne trade area :()
dl'aJeJ's iJll'ompelition "\'ith the f lYoj'ecl \yarch()1!' ;(' c1i triblltOl'

J:2. The, price c1iiferentiaJs bet"\H'en \n1lehol1 c chstriblltors resulting
from tlw granting of the external n cllstribnti(JH c1i (,ollnt. b:;" l'espc)J-
(lent to the favored "\yarehOllse distributor on Hllomoti"\"C' l'epJacement
fiHprs purchased from respondent and l'cso!(l to c1eflJer : \yhiJe not

i2Tnnting such external redistribntion C1i'iC01i2;t to conlpet np: \Y U(';lOns:
(listriblltors on t.heir purchasE's from responc1pnL of au(omotiycl'epbre-
JJwnt fi1ters of likegrnde and quality for 1'p;.a1e h)' Them TO dealers in the
:lm8 trade area , had a reasonable prob llJility at taJltiHl1y les,'iclJing

competition or k:nding to CI'eatc a monopo1y ;n the lines of COllmrJ'Ct'
in "\yhi('h sllch y,arehouse distributor. . "\Y(!lT C'ngagecL and to ir:.j11 l'l'
cll' tro'y or prevcn t. competition with the fa "\"ored "\yurehouse (1iStriL-Jl1tOl'

1:3. The foregoing facts ,,"ith reference to the exte;' ;1f11 rccli,",tl'ilmtion
(li ("ounts including injury to cOlnpetition "\H')' P incOl'pOl'a1ed in a srip-
uJation (,lltereel into between counsel supporting the complaint. and
connse1 for rpsponc1ent and was rnade ft part of t.he Tecord in this
proceeding.
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II.

hul'rcct P'lFCho8fJ COl!cept

14. It is t.he opinion of the hearing examiner and so foul1cl tlHtt
the charges of the complaint. ba pd upon t he. indirect purchaser con-
cept have been sustained. During the years 1D4D t.o 105(), the ,,,arehouse

distributor contract provided that the clistl'iblltor distTibute PUl'olntor
products to jobbers "ith whom he has executed an agrecment approved
hy the respondent. The agreement ,,-ith jobbers referl'cc11(), provides
that. the jobber maintain a minimum s10ck of 8500 of respondent's
products, that the distributor win Sllpp1y jobber at pl'ice:3 lJmnl on

blue list (suggested jobber price list) : that .iobbe.r ,, i11 pllrchasr. his

requirements from the distributor allcl thi1 the ng et'ment between
(1istributor and jobber shall become. cf-rectin

,,-

hen signed by the part.ies
and recorded by respondent. The so- calJed recording w:tS imp1y a
signed acceptance of the contract entered into b(!l'n:en the di rribl1tor
and the jobher.

15. From July 1 1D55 to February 1 , 1057, respondent esecu;-ecl a.

letter agreement. gl'a1iting a discount or rebate of 1-:9(;. upon s:lle
jobbers with whom the distributor has executed n contL1ct.- \11 such
sales to be reported by distributor mont 11 1 - an' based upon t 1ll nE' price
shmn1 on blue price sheet. In .June H);")(j , respondeJ)t modified itf; ,\"8re-
house distributor contract. and removed therefrom the proyision th,1t
distributor s contract with jobbers be appron:c . by respondent. Begin-
ning ,July 1 , 1059 , the warehouse (listrilm1ol'\ (:ontrfict ,\ ith l'espOncleJlt

'yas modified to provide that current price list: w('n llf'1"2J Y sllgge tin:
and not intended to be binding in any \laT.

1G. The above actions taken in 105G il11c1 

\),

, appear to lJP an at-
mpt on the part of respondent io c1iYOlTC itself hOll tln' el('ctiOlJ

of jobbers by warehouse dist.ributors al1cl fixin . of l'e:OR 1e prices , "hi(,
iJw jobber shonld charge. In Jctual pract;cc , hmycyC'l' this n:: not
tlle rcsuH. In the nwmorandu1l of ngl'Pl'llPnL attaclwc1 to \Yill'ehOllSe

djst:riblltor s contract allmdng an CX1:rrn:11 l'rdistriblltiOll discount on
i'ales by ,yareJlOuse distributors to jobbcr it ,YHS expre.

;;.

..ly stat('cllh,lt
such discount would be paid on sales to johbers ,,:ho :lan' ,lll cseclltec1
eontract wjth distributor, k1101Yl1 as GS- , ,,-ith external rcclistribll-
lion discount based upon suggested jobber price list. This nppean
in mE'Jllorandurn agreement in effect during the fo1!m r periocis:

February 1957 to February 1D58-CX ; Febnlfll - 19,')8 10 J ul:v
1959, ex 9: from July 1 , 1959 and 'll)"ccment tJJe. rcto. ex lOrn-b).
In jobber agreement forms used frOlTl 1\Iarch 1953 thro11gh 10.")() and
bter, known as form GS- , the :iobber apTeec1 to purchase his entire
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Purobtor requirements from the warehouse distributor \vltb ,,,hiell
it has entered into this agreement. As set ant in the stipulation al1rl

as hereinbefore found , respondent. issued suggested pric.e lists :fol'
ales by the distributor to jobbers and suggested pricp lists :for resale

by jobber t.o dealer::. These price lists were generaJ1y fol.owed by both
the distributor and jobber anc1 in fact , the ext.ernall'edistriblltion dis-
count \"ra3 based upon the suggested jobber price 1 ist.

17. As previously found , an the elements necessary to estab1ish t11at

the jobber eusromer of the warehouse distributor is an indirect pur-
chmmr from respondent are present in this re-corcl. The respondent lws
bocn able to fix and control resale prices by issnance, of the snggested
.iobber price Est '\\hich \yere. uniformly follO\Yf d, The respondent llas
maintained lrallchise, controls and sl1ggC':c.ts resale pricrs at all le,-pls
LLO,\Yl1 to dealers.

III.
J.nternul Redish'ibution Discounts

18, Beginning .February L lDf)S : the respondent aJlowecl an addi-
tional discount of 4% of the snggested jobber price to its wflrehonse
distributor on aJl replacement fi1teTs reshipped from their centraJ
\Yarehouse to their branch locations. This discount was known as the
Interna.l R, distribution Discollnt . The single warehouse c1j triblltor

who makes up the vast majorit:., of the 'warehouse distributors or CllS-

tomeI's : cloes not re,ceive this discoullt or its equivalent even thong;h it
competes "ith the fa vored dist.ributor in sales to jobbers , dealer:3 and
fleets.

ID. RespolHlen(s internal redistribution discount is paid on qnanti-
ties of its products which ihe favored warehouse distributor resl1ips
from its central warellOuse to its branches. Obviously it is available
only to tho e warehouse distributors having branches and who are
engaged in supplying their branches from a centraJ warehouse. In 1959

respondent. recognized approximately 335 ,vHrehouse distribntors Jo-
cated throughout the United States. Some of these were owned unit
of mll1ti-\yarehol1se organizations. Of the total warehouse distributors
approximately SO had branch locations and were thus phy ical1y able
to (j1wJif:,' 101' respondf'nt s internal redistribution discount. Of that
nnmber, a,pproximately 70 or 87% were supplying branches from a
central \yarellOUse and cJaimed , and received. the internal redistribu-
tion c1i::coHlH, Tn 1958 respondent pa,id this c1iSCOlllt to 61 of its are-
hOllSP c1i tl'ibntor"3.

O, ,Vnrehonse (li trjh1l1 ors mfl ' "Vary greatJy in size. For example
ColyeRr :'IetaI' Snles in IDi59 hnc11i5 warehouse locations \yjth 24 branch
locatjo1Js \I"hill' several competing warehouse distributors are single
unit operuto2"S 'Y1th no bl' fIllches, Both \yarehonse distributors flnc1 job-
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bel's seE to dealers , typic.ally small retailers who carry little or no stock
of automotive replacement parts, and who buy frequently and in small
mnounts. As a result , warehouse distribut.ors carry large inventories of
such parts very often numbering from 20 000 to 45 000 different items
and jobbers carry SOmmd1ilt smaller invcnt.orics.

21. AutolllOtive parts wholesaling, whether at the warehouse dis-
tributor 01' jobber level , is a keenly competitive business. It is also a
business of relatively high costs at all levels just mentioned. As a direct
resuJt of such high operating costs , net profit margins typica1 of the
business, range betwcen 3% und 4% (after taxes which ue. generally
considered a cost of doing business). ",Vith such net profit margins
both the warehouse distributor s and jobber s profitability are ex-

tremely scnsitive to the cost of product acquisition. Consequently, the
270 cash discount which is off'ereel by respondent and most other sup-
pliers of automotive replacement pal'ts is uniformly taken whenever
possible, and is considered by warehouse distributors and jobbers alike
to be important, and sometimes essential to a profitable business.

22. Automotivc parts and their distribution have been the subject
of a Jong series of l'' cnt Commission fiction:: (see, 1'01' C'.\:11lple. .11009
Indu8t7'ie8 Inc. v. FederaZ Trade Commh:i8iOlL :288 F. :2cl 4:1 (19;)6);
lFhltakei' C((b7e OOl'p. Y. Fedci'a7 Trudr. COlJm;s.r:/oii . :2: F. d :2.

j:;

(1956). Ina1J those case the capacity of discounts to injure competi-

t.ion h:15 been exhaust;iH' ly examined. The hol(1ing's uppe,u' to be Hl1,mi-
mOll:: in their eyaLwiion of the l'elE llIJt, economic rc,llitjps ::\lch a the
kepllne!::) of competition tl1( H'l'Y smnJJ Infll'gins of prnfit , c\Jc1 the

impol'tnn( e of (liscounts as slnaJI i.S 2!);; to profitability. For ('xalnple
Be.,llcl Sv F-tonp. Elcctric Co. , in Dallas , \vhich reshipped about ;)O o of
its S71 237 worth of purehnses f1'om r(' pondCllf, in H!:)\) n;ld W;lS pnicl

390 , had an obvious and substantial c.ompetitiye advantage whid)
conIcl be u ed to sub idize its branch operations. The same competitiye
achantap:e. accrued to CJinton SCjual'c .. \ llto .Pill't .Yhich 1'eshipped
about 80% of its Puro1ator purchases and earned Sl 202 in 193

23. Although the individual do)Jar amounts paid favored purchasers
by l'cspondent are in themselves substantial in their probable competi-
tive eHeet , the cmnulative result of similar payment.s by 200-300 other
supp1iers wouJc1 hayc obvious and dramatic anti- rompetiti'l' c efTects

in thi3 market. These impcrsonaJ economic facts hold valid pyen though
unfavored purchasers testify that they haye not been injun c1. Jioog
J11d?(3tl'ies Federal TTade CO'lnm, ls,r;rion, SUJ11Yl/ E. Edelrnnn c1' Co.
v. Ferle'lal 71"1(le CO?nTrdssiol1

, .

mp1'a. 23D F. 2d 152 (195G).

1. Sinre the filters when deJiyerec1 become the property of the
warehouse distributor , any expense or saving of expense on the part
of the customer cannot be used by tIle seller as a cost justification. This
is recognized by the respondcnt who has maintained upon the record
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that the cost studies based upon the internal redistribution discount
\yere oirered solely to show no injury t.o competition on the theory tl1at
redistribut.ion expem:es of double handling by the purchaser are eqlliv-
:\1ont to , or snrpass , the allOlyance giycn.

2;'5 In support of this contention , respondent presented to the ex-
aminer ,1, stncl ' made of a. group of \vftl'chol1se distributors by an inde-
pendent accounting finn , which study pnrported to show the cost. of
each of the central warehouse locations in redistribut.ing autornoti\'
replacement parts to branch locations , principally hy use of the sam-
pling technique. '-\.s hereinaboye stated , this stuely was presented not
as a cost justification , but for the purpose of supporting respondenfs
contention that no injury to competition is involved.

26. This cost study ,,,as rejected by the hea.ring examiner as not
being rrlcTant. and rnatel'ial1:o the issues in this proceeding. In addition
to being bnsec1 11pon cusLorncr s costs , the cost study was based upon
a sampling technique which 'YflS nn cient.if1c and va.lucless. The study
purported to be of all automotive parts instead of heing limited to
antomotive repJacement filters involved in this proceeding. The record
does not show that the samples llsed were chosen on any other criteria
than the arbitrary one of cooperation , with no consideration given to
geographica.l distribution.

7. R.espondenes evidence of its cllst:omer s costs of doing business
cannot be. considered competent , releva.nt or material to the question
of competitive injury. The question of competitive advantage or di
advantage is not resolved by determining what a customer does with
the price advant.age received. Hesponclent as seller cannot evaluate the
relative competitive strength of its customers and vary its prices ac-
cording to its own determination. Respondent cannot ascertain which
of its purchasf'rs is opcrating at a competitive disadvantage and , by
varying its price , wipe out that "disadv lntage." Such pricing could
res1l1t in the. systematic preference oT the ineffcient customer to the
competitive disadvantage of the effcient customer.

28. R.espondent's favored warehouse distribut aI's did not initiate
the practice of supplying their branches out of a central warehouse
location in response to responclenfs internal redistribution discount.

That method of supplying branches had been in effect for :veal'S before
t.he internal redistribution cli count. came into existence in lD58. The
warehonse distributor determined by his mvn independent business
judgment that this nwthod of distribut.ion '''as the best possible for
his operation. As ;1. resnlt. of this decision to snpply his branches freJln
his (,f'lltra)\''- lr(?Louse the distributor can ma.intain a smaller inven-

tory at the. branch freeing rapiUll for other investment; he can keep
his P!lyslcal facilities small in size at the bl'anch reducing capital in-
vestment f11d have more control of inventory. The important fact is
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that the warehouse distributor had organized and operated his busi-
ness in a chosen fashion , accepting the competitive advantages and
disadvantages inherent in it. The rcspondenfs intervention to pay an
or part of the cost of supplying branches has relieved the favored -ware-
hOllse distributor of an operational cost,vhich has been traditional in
his organization.

29. Therefore , it is found that respondent's internal redistribution
discount of 4% is paid to the vast majority 01 its warehouse distributors
,"lth branches; that uch discount.s are :-ubsta.ntia1 jn the competitive
context of this market: t.hat such discounts arc not available to or paicl
to cmnpeting single unit Iya1'eho11se clistributors; and t.hat the (1is-

criminations in price resulting from such c1i ,counts be .tow a sub-

st.antial competitive advantage all the favored purchasers. Further
itis found that this same discount rpsultsin a discrimination in price

between the favored IYRrchollEie distributor anclthe jobber with whom
he competes for sales to dealers and t.hat) such discrimination has the
sarne competitive eHeeL Likewise , it is found thnt the discrimination in
price of 5)'(;' between the favored warehollse distributors and the un-
fayorec1 jobbers has a sim11 lr and added competitin effect.

IY.

111 eeting COJnpetitoT s Price

30. In an attempted justification of its interna.l redistributton di3-
count , respondent offered evidence to prove that the lower prices re-
sulting from its adoption of the cha11engec1 discount were only a good
faith meeting of a lower price of a competitor. That evidence wa only
the price and discount schedules of two of its competitors. It does not
constitute eviclcJ1ce sulIicient to support a 2(b) oefense for two impor-
tant reasons. First. , the record indicates that prior to February 1 , 1D58

respondent s price schedule to "arehol1se distributors ""a5 Jist price
less 60%, less 9%, less 11% for sales to independent jobbers. At that
time its competitor s prices were 6070 less 10% less 10% and 60% less
9% less 10'70. Then on February 1 , 1938 , respondent unilaterally
c.hanged its disconnt schedule to 600/0 less 5% less 15%. l.Vhen respond-
ent s competitors did not foJJow in this change, respondent adopted
the internal redistribution cli counL From these facts it is obvious t.hat
respondent was not meeting a cOlnpetitor s 10\ve1' price. l\ either of its
competitors had lowered its price. Respondent was attempting to repair
a defect in rhe disc-ount schedule it. had uniJaterally adopted. S( cti()lJ

2(b) is not anliJable on snch a set of fncts. Seconcl it is appnn:nt that
I'Pspondent s internal rec1istribntion discount is designed to a.ccommo-

. Perl Tnrrlc Commission Y. Staley Jfjg. Co 324 U.S, 746 (1045),
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elate a class of respondent's customers and is applicable to all without
rega.rd to any ot,hel' factors. As such , re polldent s discount. is simply a
syst.erIl of pricing which re,sl11ts in rout.ine and continuing discrimina-
tion in fa,vol' of a part, ie-ubI' gronp of its custorners. Section 2(b) does
not, allow a selle,1' to use a sa.Ies system v, hich constantly re mlts in his
getting more money for like goods from some customen; than he does
from othel' That defcllse is reserved for prices which arc Jo-wered
in response to an individual competitiyc demand and not as part of a
seller s pricing system.

CQ.xCLUSTOXS

1. The price different.ials between "\yarehouse c1istriblltors l'f',sul1ing
from respoll(1enfs granting of' t11e external re(1i tribution c1i,,count to
one '\'areholl e dj tributor on i1s purchases fl'Oln respondent , of auto-
motive rep1ncement fi1ters, ,yhich said warehom:;e di'3tribnlOT' 1'( soh1
to dealers "\\"h11e not pTanting sllch extern l redistribution c1i (,OUllt to
competing 'Yfll'phouse distributors on their Jll1rchases from re, ;pol1(1enr
of automotiyc replac.ement filters of like gr c1e and qualit:y, for
resaJe by them in the same trade nl'e;l, to dealer"" has ,1 reasonabJe
probability of substantial1y lessening competition or tending to cre8.te
a monopoly in t.he Jjne of commerce ill ,yhic11 sllch 'Y:lrehou e distrilJ-

utors are engaged , or to injure , dc tJ'oy or preyent compet tion Iyith
the favored Iya,rehouse distdbutors.

:2. ,As heretoforc found , the control m:lintainccl by the respondcl1
over jobber-(' ustomers of its warchouse distributors Iyas uch thai sales

by the warehouse distributors to joblwrs shonlcl be considered in 1111

entia.l respect.s sales by respondent to such jobbers I'\irhin the mean-
i.' of Section :2(8.) of the Act , and the gmllting of an external re(li

trjbution discount by the respondent to the Iyftl'ehons(' clistributor on
,;ales by it to deaJers ,yhiJe not aJJOIyjng snch discount 01' its cquivalclJj,
to tlH'\ jobber- cust01nel'S selJing dealers in competition Ivitll '3aid distrib-
utor has it reasonable prolmbility of sllbstalltially Jessening competitioll
or jpnding- to create a. monopoly i11 the lines of commerce in lyhic11 sneh
inc1e.penc1ent jobbers Iypre engaged. or to injure. destro:- or prcycnt
eompetition by such independent: jobbers Iyjth aic1 ,, al'eholl:3e
clistrilmtor,

1. The .grantillg of the in1erlJ:d 1'('c1i tributlon disconnt to 'Y:l1'e-

house distributor- eustorners lwoving branc.h lOGa/ions. Iyhile not gnml'
jllg lic1 di5COlllt i- a competing single lmir 'Yfirehouse distriblltor 11:1(1

Federal '1' )'(1(/1' Cl"mmissirm Y. Cement jnslitulf, :'3:) U.S. 6S3, 72.) (j!)4S)
3St(wdard MOt01' 1'1 oducts hie.

, \'

Federal THule Cri1!!1n'ission 2(;;: F. 2(1 674 (10,'i:I)
eert. denied 361 U. S, 82C.

. Thi!' pl':1ctice am; it!' effect upon l' Dmpetition WflS stipulated by the V:Jrties and S11Ch
stipulation Tla i:col'porated into the record of tbis procee(ling (Tr, .'1- 34),

r, Effect on and inj!lry to competition ' wa;; stiJl11;ated uy tJ;e pnrties (Tr, 34).
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a reasonable probabiJity of substantially 1e. seniJlg competition or
tenc1ing to create a 11onopoly in the lines of commerce in which such
'ivare-house distributors were engaged , 01' to injure , destroy or prevent
com petition with said unb yore(l warehouse distributors.

"1. The aets and practices of the respondent. as herein found are in
violation of the provisions of subsection (a) of Section 2 of the Clayton
Act , as amended by the Hobinson-Pat11.an Act.

ORDER

It is Oi'dw/'ed That respondent Puro1ator Produels , Inc. , a corpora-
tion , and its offcers, representatives, agents and employees, c1irectJy

or through any corporate 01' other (le"\ice , in or in connection 'iyith tIll
sale , for replacement purposes , of automotive replacement filters, in
COlnnlCrc.e as '; commerce ': is defined in the C1ayton Act , do fortlw, ith
ceflse (l11(1 desist from:

Discriminat.ing, directly or in(hrcctJy, in the price of snch prod-
ucts of like grade and qua1ity:

By selling to :1n:,- direct or inc1in:d purchaser at net price,
higher than the net. prices chargee1 to any other rJlrcha5el'
direct or indirect ,yho in :fact competes with the, pUl'Chn::l:l'

paying the higher price in the re5aJe :tnd distribution of 1'1:-

spOnde!1fs l'el)lacement fillers.

OPIXTOX OF THE CO:'IJJISSIOX

ArHIL , . lDG-l

By Dixon CrYiIVnis' sicncr:
The C0111nis:3ion is uecl it.s compbint against respondent, a manu-

facturer of air, oil , ancl Iuel filters :for tl'ucks and automobiles , OIl

l\larch 29 \ 19GO , ehargil1g viclations of Section 2(a) of the CJayton
Act , as amended by the RobilEon-Pa.tmun Act.) The ca e is presentlY
before. us on respondent s exc:eptiolls to the hearing exarniner s initial
decision : dated Sovembel' 27 , 1962 , in which the examiner fmmel in-
str1.ces of price c1it)Climination on the pn.rt of respondent and issued
an order to cease and desist therdrom.

PUl'olator Products, Inc. , hereinafter referred to as respondent
sells its automotive fIlters in commerce as original equipment for ne'iY

vchicles and for replacement of 'iyorn equipment. This case is con-
cerned 'iyith l'esponc1en(s pricing system in the rcp1ncelnent market or
nfter-market.' According to responc1en(s executive vic.e-president

the company enjoys thirty to thirty- o percent of that market , ",hiJe

-'49 Stat. J:326 (l!1n); 1;3 "G. . L:(aj (19::Sj.
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AC Spark Plug Division of General )Iotors Corporation and Fnun
Corporation hold roughly equivalent shares. It ,vas stipulated that
respondent's sales in the replfGcrncnt market exceeded five mjlliol:dol1al's in 1957. 

Respondent' s only direct sales of its replacement filtR.rs are to in-
dependent \varellOuse distributors , most of which handle a multipli-
city of other automotive parts. Some of these warehouse distributors
operate from a single location

, '

while others maintain central ware-

houses and reship iilters as needed to their owned or cantroned \yare,-
housc branches. Distributors with branches service customers both
from their cet al1ocatioll and from their multiple branches. ,Val'e-
house distribuwrs resel1 to jobbers, to de Jers (garage owners , fil1ing
station operators , and other retail establishments), and to truck fleet.
operators. Jobber customers of the warehousc distributors also resel1
to dealers and to fleet operators, and thus are in competition witI1
distributors in such sales. Individual ear owners purchase from dealers
only.

The prices at which warehouse dist.ributors purchase respondent's
filLers are dependent upon the channel through which the filters move
to the ultimate consumer. The discount accorded to an warehouse dis-
tributors was, at the time of the 11caring, sixty percent of the suggested
consumer list price , plus five percent. The resulting purchase price
is thus 38 on a hypothetical filter wit.h a suggested consumer price of
Sl.OO. If the warehouse distributor se1Js either to a jobber or a fleet
operator , he receives an additional fifteen percent "external redistri-
bution discount " which loy\'ers respondent s price to the wareholl

distribntor to 32 (40 2c- 15 '7 of 401 (61) ). There is no additionaJ
discount for sides dire.ctly to dealers. Those "arehouse distriblltol'
maintaining brancl1es are awarded a four percent "internal redistribu-
tion diseollnt on all filh rs reshipppd to t.heir branches from the central
"\ya.rehouse. Thus, the price to the \Yarehou c distributor of a filter sold
through one of its branches to a deaJer is :1EL4 (40 -41o 

(1.61)). If the fjJer was soid by the branch to a jobher or fleet
operator, the warehouse distributor pays onJy 30. (401-21-6(;-

61) .
,Vhen the 'larellOl1se distributor sens to a jobber , he sens at rc-

spondenfs suggested resale price of 40c , whic.h is computed by al10wing

"SlOe Appenclix I for (ljagrarr. of rf' ponrleIJt' =,stem of distribution. (Page 43 hereilJ.J
3 In computing' its discount" , responuent first rler1ncts sixty percent from the sl1g'g-ested

consnmer list priee. On a J1ypotheticfll t1Jte1' sold to the consnmer for $1. 00, the discount
innounts to 60e, and the price of the filter is 401:. Additional disl'ountf! granted to the
wa1'elJouse r1istributo1' are computerl as percentflges of the 40" and subtracted from that
amount. Tbe discOlJnt of 60'7 and 5% is tblJS computed by subtracting ixty percent of
81.00 from $1. , leaving 40(,, and then subtracting ti\€ percent of 40 from 40? ($1.00-
60% of $1.00 (60 5% of40

)).
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a sixty percent discount. oft' tIle sngge ted consumer price of S1.OO,

,Vlwn the distributor sells to a dcalex , responc1cnfs sllgge t.ed price

ent tils fl 40% discount , making the. price 35\ on the hypothetical S1.00

filter. Fleet operators now purchase from distributors at the jobbpr
price of 40 rather than at dea)erpricps of 50c.

Hespondcnt's suggested resale price wIlen jobbers sell to dealers is
:J5e-the SHJnc as that ,,-hen distributors sell to dealers. \Vhen the
jobber seJls to " fleet, his price is also the s"me "S that charged by a
distributol'- . Since the Iyal'ehouse distributor- jobber price is 40
the jobber would thus be selling at cost when he serviced fleets. To pro-
vide compensation for t.he jobber in that situation , respondent grants
t.o t11e warehouse distributor an additional fifteen percent discount
computed by subtracting fifteen percent of 401 from 4W, on all sales
shown to have been made via jobbers to fleet operators. This discount
amounts to G( l)el' $1.00 and is passed on to the jobber by the distribu-
tor. Thus, the price to a "warehouse distributor for a. filter channeled
through" johber to" fleet operator is 2(;\, (401 15% of 401

)).

4 The \YHl'ehousc distributor pa3 es the fifteen percent: discount
to the jobber , who tlnts pays the (listl'ibntol' ;14 rather than the 1l01'-

mal 401 for the filler.
,Ve are presently cOllcerned with priec differences in bvo echeJons

of respondenfs distribution system. First., price differences OCCUT in
those instances where warehouse distributors compete with jobbers f' ol'

sales to de,l-lers and truck fleet operators. The ,yarehouse clistributol'
pays respondent 38 for a filter resold to a dea.ler for 55c and thus
obtains a. 17 markup. On the other hand , the jobber purchases filters
from t.he Iyu.rehousc distributor at respondenfs suggested price of 40
and resells in competition with the distributor to t.he dealer for 550.

The jDbber s markup is thus only 15 -\ similar disparity of price

occurs when the "arel1ouse distributor competes with the jobber for
sales to truck fleet operators. The I'm rehouse distribut.or pays respond-
ent 32 for filters resold to fleets at 40(, thus recci ving a markup of

. The jobber purchases filters from the warehouse distributor at
respondent s suggested price of 34 and rese11s to the fleet operator
for 40 , thus receiving a gross profit of only 6 In each of the above-

mentioned instances , therefore , the jobber is in competition with the
IYRl'ehouse dist.l'ibutor but realizes 2 ; less on each of its sales of a filter
w1Jich is eventually sold to the inclividua1 car owner :for $1.00.

Secondly, price differences occur as a re ult of the '1% intermd rc-

distribJ1t.ion discount awarded IYfil'ehouse distributors with branches

. If tl1e fiter is cbannelerJ throngh a warehouse (1i tributor s branch bv rf'shi1)lJclJt. tbe
foul' perrent " internal reuJstri(Jltion discount" is !5uotrac:ed, maldng th price - of nr,h 

tiJtcr to tJ!e distributor 2c-4c, This di eount js not passed to the jobber,
fi See .-\ppendb: II for Ii chart i1ustrating- respondent' s pricir:g- stem. (Page 4.1 hCl'ejr,
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but withheld from \y,uehouse distributors \vithont brand1es. The
iayorec1 \Val'ellOllS5 di:':trihutor thus pays respondent only 30.'11 for
iilters to he 1'e501(1 to fleets and joblwrs \vhile the nonfayored

distributors pay 32, for filters to be sold to the same customers.
The faxored distributors pay respollclent 36.4(: for filters to he sold
to clealcrs., IThile the nonfayored distributors are required to purchase
,It the higher price 01 38c \yhen they sell to dealers. This intel'nall'c-
distribution disc.ount not. only cau es discrimination i gainst those
\nt. rchouse distributors ",-ithont branches but also adversely afIect.:
jobbers who compete '."ith the favored lyarChOll::e distributors in sales
to dealers and fieets. Thus, a 'Yarehou e distributor with branches

pa.ys respoI!c1ent. ;-H:iAr for filtl rs to be resold to clea1eT ) while the
jobber pays iCk for Iilters to be simibrly resold to the salIe CIiSlomers.
Since the cost to dealers of these filters is 

;);)

, the -favored ,Y;1rehon5e

distributors receive profits of IS. , while jobbers recei, e only 15
The fayol'ccl warehollsl' di ;1:l'ibllt()n pay respondent 10. k for filters
esoJd to fieet opennors fOl'-:0 , ,\"21i1e. jobbers pay the warehouse dis-

tributor re J1011cleJjt:s suggested re. iLJe pric' c oi' 3-: ; Jar fillers :imihrly
resold. Again , there is a ;:3.j( disparity in price on filters sold to the
:()1l311nWl' -for the pothetic:d price of 81.00. :Fl1 thpl' , jJrice diff'er-
cn('e - occur as a l't'-"lllt oJ t;le i'CHlJ' percent il;terna_ rec1isLribntioJl
discount. ",-hcn the filter:", Ij

!)\

C through joJbbel': TD fl,, ,t oj)eJ.'ator. . Tij(o
llollTann' e(1 ' al''llOn::e (li triblltoE FJ:,- rc::pcHlclr;:lt :2fV for niter,": to
be l'c2olc1 to fl( et. OrWl'lIOE , ia jobber'. . T 1e:;:n' orecl ; lrib'J or:: pay
only -:.:c. '11-,c jobber EoelJing io Hcets in cOmpei.iLioE \yith the T;l\' OlTcI
\YUrellOl1::8 (1isll'ib;llJ)l' V;Y:: re5punc1ent: ::lJ I!'

,-'

:n:c1 pri.':"2 of i1-:c : \yhil
the filY01'ed ciist,l'ibl1tol' sFl1ing direct to a fleet p;tys 0;;1:- jQA . Thn::
1.he Jlnl;lT 8.11'el nlnni m Ch C.OUilL n;c;n1c in (hflC 21K2::; 01 I.

)wl\, ccm the IanJl'ed :;nc111On:bn)rccl\Y 11'ehoGse ctstrilmtCll'

: :'

lld ;-

(;:;

betweoll dw L l1 d stl'iLntors anr S('!Ji;lg in ccmpditio;'
\yiLL then'..

This case ;lJ.O j;n-ohe,c; ;t :'lipnl:le( yiolatioll of S( c.iDll :2 (a) of
the ! ellc1ec1 CJ:lytnn ---ct in CQJ:neCLon \yith th2 allo\' ance 01 th2
jHecll perl' fnt. extcJ';lall'ecllstribmio;l cli count. La a sillg!e "\Y,ll'dlon
distributor all gOOclS rpsold cErectly to cleHler

. ..

As pl'eyiously .stared
this di conllt ,yas gCllerall:,- 8. ntilable only ".-hen LIe (1istrihntor sold
to jobbers or f1eet . The on1y question reg-Rrding this yiolation is the
scope 01 the orcler to be issued.

The facts as 8.bo'. latecl are undisputed , and the entire case 

:311pport of the complaint ,yas submitted on stipula,ted facts. Respond-
ent urge's that t.he stipnbtecl facts al'e insuffc.ient. to support findings
of a yiol:1twn 01 SeC'tiull :2(a) 01 the amen(lerl CI (don J, d. alld that
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examiner erred in
ulated facts.

several legal conclusions predicated npon the

,pondent first asserts that complaint counse1's evidence does not
esta

sh the elemcnt of competitive injury required for a holding that
it vi'ted Section 2(a) of the amended Clayton Act. As previously
notedt is undislJuted that price differentials exist throughout the
variou

l3chclons f respondent s distribution system. A warehouse
distribr" J" without branches pays 211e5s per dol1ar for filters sold
to (lcale and fleet operators than does a jobber. A warehouse dis-
tributor itl, branches pay 3.61 Jess per dol1ar than a jobber for
fiters si111dy sold and 1.6(; Jess than a warehouse distributor with-
out branehe It is further undisputed that this differential in price
involves pUl",asers \\-ho are in competition with one another. Thus
there is a elm. case of price discrimination. Fedel' al Trade GmJll1ds-
sion v. AnhmR,j' B"sch , Inc. 363 U.S. 536 (1960).

CompJaint CUnsel Telies upon the fol1owing paTagraphs from the
stipulation of lets to estahJish that the effect of these price differences

may be a. substatial lessening of c.ompeti6on.
If cOIlpdent WJ12.",ses were duly called b - COli1SPl .supporting the complaint

aud duly sworn &1Ihe bearings in this proceeding-, the competent., relevant and
material testimon of such witnesses, plus competent, relevant and material
documentary evidece which would be introduced by counsel supporting the
complaint and the Tearing Examiner would receiYe in evidence at 8nch hear-
ings , would constitl:e substantial evidence in support of the following '" 

* *

(Tr. 46, 47.
Automotive parts whoJesaling, whether at the warehouse distributor or

jobber level , or aeras such le,ds (i. where the warehouse distributor com-
petes with the jobbe for sales to dealers and fleets), is a keenly competitive
business. It is also a J:siness of relatively high costs , at uJ1lcvels just mentioned.
As a direct result of ch high operErting costs, net profit mrugins typical of the
business range betweel 3% and 4% (after taxes, which are generally considered
a cost of doing busin!ss). With such net profit margins, both the warehouse
distributor s and jobber s profitabilty is extremely sensitive to the cost of
product acquisiton. Consequently, the 2% cash discount, which is offered by
respondent and most other suppliers of automotive replacement parts is uni-
formly taken , whenever possible, and is considered by warehonse distributors
and jObbers ali(e to be important , and sometimes essential, to a profitable
business. (Tr. 49.

R.espondent assails the latter paragraph as being insuffcient to up-
port a finding of competitive injury for the following reasons. First

the exact meanings of such phrases as "keenly competitive 11 "relati,-ely
high operating costs " and "net profit margins '1 Rrc l10tapparent

6 Tr. 18, 19 62.

Jl3-121-70-
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from a reading of the stipulation. Secondly, the paragraph crea'
a false impression, since filters , as opposed to antolloti n aTts
not mentioned and there is no statement that the net profit mar
of 3% to 40/ which are typical for tJ1C industry as a TVhoie, are tyjaJ

of re,spondcnt s customers. Hcsponc1ent thus intinwtes that for alhat
a.ppears in the n cord , the cost of handling filters may be de'lr i.nds
and the profit margins on filters may be munificent. Finally, rL)ond-
CIlt. asserts that tl18 price differentials themselves are insi, lIiC'unt

and could have .lt.tle effect on compctition.
In construing t118 stipulation , we note that it avoided tll".leccssity

of calling an endless sucC( ssion of witnesses to establish )(eonte ted
but pertinent facts, and immeasurably shortened the tiie spent in
hearings. The stipulation "Was beneficia.l to all parties lCerned and
must be inte,rpl'eted with this :factor in mind. \Ve fur ier note that
as a general proposition, stipulations are f'ayorec1 in thea, . They may
be constl'ueclliberally and should be interpreted in cnjunction with
the entire record and tl1e snrrounding cjrcllJlsta.nces)ai'ional Labor
TteZai1.'oJ(,g Tfoayd v. J. L. IIudson Co.. :135 F. 2d aso Gth Cir. ID43),

cert. denied 320 ,;.8. 740 (1943); Hodgsen OiZRefincg Co. Y. United
8tate8 74 Ct. Claims 30iL Anyinterprctation shouldif po sible , glve
effect to the intent of the paTties. Cf. United State,':;" Tel. Hoehn 
Shanqhnr;s8Y, 175 F. 2c1 lIG (2c1 Cir. 1949), ce1,t. lenied :J38 U.
872 (1949).

AileI' considering the instant stipuhtion jll cO!;unction \\"ith 1he
issue.sin the c,ase, and all surrounding circllJlsr.ncc, \YC concJl1c1e that
the phrases attacked by respondent are : in tIle absnee 01 countervail-
ing' evidence , snffcielHly deHl' Speciflc"tlly, we conlnc1e that the qnc::-
tioned pa.ragTaph of the stipulation does not creae all untrue picture

by its use 0-( tl1e phrase " automotive parts " ra.tl1e' than " filters." ThE
phrase ;' automotlve parts ",'l1On consiclercu in the context of this

proceeding must be interpreteel to incJuck autmlOtive filters. If the
profit on automotive filters is substantial1v (rre:,!l:T than the n,verage

. b
profit on all flltomoti vo part.s , respondent hacl th( opportunity to pro.
duce evic1enc,e demonstrating such frwt. If the statement that the net
profit margins rangcd between 3% and lc, after Taxes was mislcaLl-
iug and may not be clccorcled its g"eneral Jy accepted meaning, or if
that DlfLrgin \vas not typical of responclent s customer::, respondent ",vas

acc orclCLl ample opportunity to so show. In the ab ence of any evidence
indicating th tt the C)uestioned pa.ragraph of the stipulation "as

basically incorrect or cre,a:ted an untrue picture , \n are not consTrained
to strict.ly interpret it or to endow it wit.h a construction "Which would
rob it of its intended significance. IVe further note 1hat tJ1e p11rases un.

der attack a.re similar ( l' identical to phrases us('d by thjs Commission
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and the courts in similar cases in snmmarizing findings of competitive
injury.

Respondent' s contention that the price differcntials themselves a.re
insignificant and thus could not concejyably injure competition is aJso
rejectcd. ,Vhen the various price differences arc reduced to percentage:3

their importance within the context of this case is irnmecliately ap-
parcnt. Thus, the warehouse distl.ibutor without branches receives 
five percent discount on the pnrchflse price of fi1ters ultimately sold to
dealers which the jobber (loes not rcceiH: for simiJar sales. On sfl1cs to
fleet operators , the distributor receil'es approximately a six percent
discount on the purchasf\ price not. aceorc1ecl the competing jobber.
,riowecl in a c1iilerent light, the two cent differential bet'iyeen warehou:3e
distributors anel jobbers on sales to fieeis is thirty-three percent of the
jobber s gross profit OIl snch sales, while the wa.rehouse distributor

advantage over the :i obber on sales to dealers is thirteen percent of the
jobber s gross profit. 'Vllen price (lift'el'enti8ls of this magnitude occur
in an industry characterized by net proiit lllHl'gins of three to four per-
cent , they canllot be construed as incom equentin1. An even strange_
indicfltion of the potential cHect of these discriminations in price is
revealed by the stipnlateel statement tlwt the two percent cash dis-
count oit'el'ecl by l'cspollclelll and otllCl' snppJiers of flltomot. l'i- e pflrts
is considered by warehouse distributors and jobbers alike to be im-
portant a.nd evcn essential to it profita,ble bllsine s On the 81.00 filter
purchased for 32, by it distributor for resale to n. jobber the tl\' O per-
cent cash discount ,vould be six- tenths of one cent. ,Vhen customers
regard a price difference of a fraction of n, c( nt onilld yjclual items a,
yital to a proiita,ble busincss , it. is obvio11s that the granting on a sY
tematic and continuous basis of a, price cliJIcrence of t\yO cents or 1110re
on individual items pUl'cllHsec1 by the s(\, me custOlDers hfl2 the re(lL1i.sitc
capacity and tnndency to injure competition,

The, foul' pPl'cent intcrnnl redistribution cli collnt

,,-

hich amounts
to 1. 6\, per $1.00 list, price and is :nraJ'leel to warehouse clistJ'ibnt01'
with branches for reshipping filtcr.', from their cent.ral ,,- archonse to
their brnnches , is simihrly capable of causing the requisite competitive

'f; , Moog JIlr/1( f.rics. 1I1G. , 51 P. C. D.11 (1055). a/fd. 288 F. 2cl 43 (Stb Cir . lU56).
aIi'rl., ::)5 LS. .111 (lD5S) ; !l1I;luker C(I/;Ie CUi"p. 51 1" C. 95S (J955), uff' nn F. 2(1
253 (7th Cir. 1856) ted, dellierl. 3::.:i 1:8. n:::s (JD5i) ; . Bdelma.nn d' Co. 51 F. C. !JiS

(J!J55). (lff' II. 23D F. 2(1 152 (iLli Cir. 1856), cert. dellicd, 335 LS. 941 (IU5S); C. 

S;eho/f 

,( 

Cu. 51 r. C. 1114 (1855), ofFri. riS modified 241 F. 2d 37 (7th Cir. 1957).
""cnter1 11:(11 directions to niJl'm , 355 L"S. 411 (105S) : 1' ,f D. .Mjg. Co. 52 F. C. 1155
(195(;), (If!,!!" ) F. 2d 281 (7th CiJ", l!.57). eel t. denicd 355 'S SS4 (1!J5i); P. Sorenscil
Jljg. Co 52 F C. 1659 (1956). afI'rI. 24fi F. 2d 6S7 (D C. Cir. 19(7); Stu,tlrlar' d Notol"

roducl, liir' .. 54 H. C. 81- (lD5T), uli' rl. , 2(;;) F. 2d 674 (.2d Cir. 1859), cat. denied
361 'CS. S26 (1959) ; Tholl!MUn Products, Inc. 55 F. C, 1232 (185D); Americon Ball
lleaJ"ill Q Co 57 r C. .l25H (JD60)

fl'. 48.
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injury. On sales directly to deaJers , the favored warehouse distributors
receive a 4.4% price advantage over their nonfavored c.ompetitors.
This is 9.4% of the nonfavored distributor s gross profits on such fl
sale. If the sale is made t.a a jobber, or directly to a fleet., the favored
distributor s advantage over the distributor without branches is 5%
011 price, and is 20% of the non favored distributor s gross profits on
t.he sale. INhere the sale is made to a fieet. via a johber , the favored
distributor s price advant.age is 6% which ngain is 20% of the nOll-
favored disiributor s gross profits on the sale. "'Vhen the favored dis-
tributor competes with jobbers for sales to de;:lcrs and fleets , its price
advant.ages are 9% and 10%, respectively, amonnt.ing to 23% and
60%, respectively, of the jobber s gross profits on the sales. Again
snch systematic and continuing price differences cannot. be constTued
to be "de 1nim:nds or trivial.

In the cont.ext of this case, the,refore, "here the evidence sho',vS a
highly competitive llf1Tket 1Vith narrow profit margins ) \\t; cOEcll1de
that compla.int counscll1as esta.blished through the stipulation a. prima,
facie case of competitive injury, the effect of "hieh "may be sllbstan-
tial1y to injure competition.

:' 

Oorn Products Refining Co. v. Federal
Trade Com1nission 324 U. S. 725 (1945); Federal Trade Commission

v. 2I0rtonSait Co. 334 U. S. 37 (1948); E. Edelmann (0 Co. v. Federal
Trade Commission 239 F. 2d 152 (7th Gir. 1956), Gert. denied 355

S. 941 (1958) ; 2IuElier CO. Y. Federal Trade Commission 323 F. 2cl
44 (7th Gir. 1963) ; The AmC1.ican Oil 00. v. Fedeml Trade Commis-
sion 325 F. 2d101 (7th Gir. 1963). Ii not. rebutted , it is OnT opinion
that this showing is suffcient to establish the above-stated requirement
of a likelihood of competitive injury. R.espondent oiIered no probative
evidence rebutting the prima facie casE' thus made concerning the price
differences in the areas where vi'rehouse distributors compete "ith
jobbers and we accordingly find "* * * what wouJd appea.r to be
obvious, that the competitive opportunities of certain men hants were
injured when they had to pay respondent substantially more 1'or their
goods than their competitors had to pay.

': 

Federal T1'ade Conw'l,ission
v. 21 orton Salt Co. , 8"pro at pp. 46 , 47.

In an effort to show that those wa.rehouse distribut.ors who did not
receive the four percent int.erna.l redistribution diseount for reship-
ment to branches suffered no competitive injury, respondent offered
in evidence studies of central warehOllse distributD)'s ' costs in reship-
ping merchandise to their branches. The purpose of these studies was
to show that the cost of reshipment to the distrihutors involved was

greater than t.he amount granted to them by respondent. through the
redistribution discount and , therefore , that no cmnpetitive injury was
sustained by the non favored warehouse distributors without branches,
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Obviously, this is not a cost justification defense under Section2(a),
but is instead an effort to shmv t.hat there can be no competitive injury
because of distributors ' added costs in redistributing to branches. Re-
spondent had two of these cost surveys prepared. According to the
first, the cost to the warehouse distributors of redistributing the fi1ters
to their branches varied between 6.5 % and 14.8%, and thus were
larger than the 4% internal redist.ribution discount gnmtec1. The 3ec-
ond study indicated costs betwccn 4. 1 % and 12.4%.

The examiner rejected the cost studies , but permitted them to be
incorporated in a. ;' rejectecl" file for further c.onsic1eration. In so ruling,
he reasoned that evidence of buyers ' costs was not re1cvant to the issues
in this case, and that the sampling technique utilized in preparing
these studies was unscientific and valueless. In reaching our conclu-
sion \\'13 find it unnecessary to consider the sampling technique itself
and thus adopt none of the examiner s conclusions concerning the

method of preparation of the studies.
The testimony of the representatives of various warehouse dis-

tributors called by respondent indieates that \yarehouse distributors
who maintain a central warehouse ancll'eship to branches operate in
this manner for reasons of effciency, convenience , and economy. The
branches a.rc in doser proximity to CUST-DInerS and permit. the distribu-
tors to fill orders more promptly. In addition, distributors realize

various savings through 11m-intenance of branches. For example , the
branches are able to operate on smaller inventories , since the products
can be stored at the central warehouse, and then reshipped on short
notice. This results in savings of space and permits smaJ1er buildings
to be used by the branches. In addition , this method of operation per-
mits a branch unable to purchase in large quantities to take advantngc
of any savings occurring as the result of mass purchasing. It is further
apparent from the testimony that those warehom e distributors "who
operate branches and reship would not cease to operate in this manner
even if respondent's fOlll' percent internal redistribution discount
were discontinued. Apparently these distributors have determined

that they are best able to compete through such organization and thus
have freely selected this method of operation. By granting to those
distributors who reship to their branches a discount , respondent is
in effect., subsid_lzing their internal operation. Funds normally used
for intcl'naJ reshipment are released for use elsewhere. Thus , by mak-
ing available this discount , respondent js granting to the favored dis-
tributors a. competitive weapon which tlley would not othcnvise
receJve. "\Ve are not of the opinion that such price discrimination may
be excused hy proof that the buyer receiving the more favorable price
has higher internal expenses than his competitor. As the examiner
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stated in C. E. Niehoff 

&, 

Co. :)1 F. G. 111'1 (HJ5:)); oft'. , Fedc!'ul
Trade Comm.ission Y. C. E. Aielwft. Co. :)55 TC.S. H1 (1958) 

* "" -.' If n price preference Ul1 he . iustitjerl to one ells/om!:!' bpcilllse the H'cipi.
ent' s location is 11001'e1" or his l'l'nt higher (11' hi" maintcni1l1L"e more f'xlJcnsin'
tllan those of n ensto1lpr not recejYing su("lllH' icc pl'efeJ' pllCe, it \y()ul(1 ilJ"dta\Jly
lead to aD ('''alnation of tIle cfliciellcrs of hUlllI'l!b of pnr('l1a ers :lrel to a IJl'ub

flble snbsiclh:ation b:- the sene)" of inpiJrienry" ltscH. Pricing- by 1''';11(1 drkj()lJ'
l!ust ine,itnbl - lend to pricing u:; vuqomf'l'- the H' l'Y jll'ncticl' :It- \yJJkh j-
1:1\Y was aimed to prpvpnt, TJw Hf:':lring ExnmilH'l' clop.. nnt heliey(' such '.Y;18 thr

congT0ssinnal intentio!l. He i:- of tJle ojJj11 (m tb:lt tlH' maDr18te requires oIlly

eQlw1 price opportullity, that what (he pl1l"clw"er (10es thCJ'l'flftCl' in the l'c::alc 
11i.., OW11 Dlf'rl'lalJdise , if Ilf t11ell OfJCmtes inetnch' ntl . OJ' frittl' S :1\\ ' lJis ('qual

In' ice stnrt , is, l)J' enll;; :1t 1rn:-t, JIO C-O:!CPrJl of tJ1( JilY" , .1 F T. r. flj ll

Accordingly, \n concllHle tlwt eH'H though respollclcnt s cost tudies
demonstrate tha.t warehouse llistribntors spelld 11101'(; in resh.ipping
than respondent grn.ntp(l through its il1ternn.lredi tl'ibllllDn clisCOlllt

for t.llis operntion such fact does not c1emonstl' lIe nil ab.s nc2 of com-
petitive injury. Therefore , the examiner \yas correct in conclr,c1iEg that
the instant cosL studies \yn'e llot l'eleyant to the issue of ('omp titiY(
injury a.nd f:holllc1 be excluclec1 from eYlclrnee lor thd reaSOll.

TJ.

lYe next turn to l'espondenfs contcntion thnt iohlwr.s \dlU pl1'chase
only from "nrehol1se. distribnt.ol's :Ire not :' puJ'cllfSe1'S -from rr J1Dn(l-
ent within the pUl'yiew of Section 2(a.) of the Chtyton Act :: amended
and tllat the, price which they pay lor products CHllllOt. be llsecl as a
bnsis for afinc1ing t.ha.t respondent has c1iscrirnilli1tecl in pri('E' in 'do1a-
tlon of that Act, which requires it finding that the cliscl'iminntion in
price oc.cnrs lwhyeen diiTcrclll purchasers from the ::ame seller. 
pa.st. cases, where the evidence has demonstrntec1 that 1he mnnllfac-
tllrcr exercised a specifipd degree of control oyer the tprms of the
sale bet\yeen the \\h01e3111er Hnd his purcJlflSel' , there hilye lJE' E'n finding'

that the \vholesaler s pllrehaser, termed the ;;ilHlircc( pUJ'chn :. \yas
for the purposes of Section 2(a), a purchaser from the mnnlllaetllrer.

l(paft-Phenix Chec.'i(-: Corp., 23 F. C. :'537 (1937) : LV::U)T: 1-1d.

31 F. C. (1:)8 (10 O): Deldi.'I( Supply Co. of J'MU 1"01'1, 37 F.T.C.
345 (1943); Champion 87im.k Plu:! Co. 50 F. C. O (10:):)). The
courts hnve recognized Hncl appJlrcl this (10ctrirw on sen'nll rp('eni"
oc.enslons. E. l.' lizabFth Anlen : Inc. v. Fedn' al THIele Commi":.sio??
156 F. 2d132 (2c1 Gir. 1046), rC1'I. denied :1:11 1;. S. SOG (1947): 1. . 11.

Skinner Y. United Staie.' r;' teel C())'p. 233 F. 2cl 7(-:2 (;'th Cir. 19;')6);
1(. S. CO?'

p. 

Y. ClIP178t!Ond COT)). 198 F. Snpp. 10 (S.D.:. Y. 1(61);
A1n.e?'icam ;.Yen's 00. v. Fedenrl T),Hle COJl"lnission 300 F. 2cll0-J- (2d
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Cir. 1962), Ce1't. denied 871 U. S. 824 (1962).' If the doctrine P1lUlci-
ated by these ca es is applicable in the present case, the jobbers J1:1Y be
considered "purchasers ': from respondent as thaT. term is used in Sec-
tion 2( a). \Ve thus examine the factors which reslllte.d in such findings
in pa.st cases.

In l(j'aft- Phenix Cheese COTJJ. , SZlpTa the Commission found that
etailers who received dispftrate prices on cheese products manufac-

tured by that respondent ",yere purchasers from t,hat respondent within
the purview of Section 2(fl, ), even though they had n.ctllal1y received
title to 1118 prodnets from independent ",YarehOll pmen, III arriving at
this cone1nsion , the fol1owing factors ",yere considered to be of impor-
tance: the eXPl'cjse of control by tJwt respondent over the eha.nne1s
through \'-hich it:; products ",,,ere dj tribl1ted , jhere pOlldent:s sucress-
:ful and cffeetive estab1isllllHmt of clisconnts and prices throughout. the
yariol1s levels of the distribution system : and t.he, direct solicitation
of the retailers by respondent's salesmen , even though the retailers
obtninec1 their title from the jndependent jobbers, The doctrine, "\as
sll('('inct.l Y stated:

-\ l'!:tHileJ' \y1w JIil1clla.:E' rE'."pond('nt' g()o(b from ,lol1bcrs and '1'111010-

0::)1(' s is c.oJ1Sl(lf'rp,l j.):- Hw Cummission to be it ' Tnl1",'llf " 'Ivithin tJw JlH'flning

.Ii the Hnbin,"oll-I'ntm;ln - \"ct ns "ivpH a l'f'faile)'s !1nyillg direct. This is because
or the fnet that l'(-' SIJOndent recognizes the retailers buyiJ1 through jobiJE'l"S us Cl1
Jmei' S uy 11f:l"sonally soliciting thcll and by making effpc:til"c its j)l'ke 110Jicies

amI scllCdrilet' clS applied to them. A rctailer j", 11Ul1(' tJll' j(-.'. '" ,I 11\1l. dwser lJPc:au."e
l1, lJny indirectlY if, n_" l1en' . the lli1J1lIfnctnl'_ l" (If-Hb \dtJ1 hjm rlirC'c!ly jn pro-
moting the "ale of his products amI ('xf' n:i"es control O,E,) t11e tCl"JiS l1POIJ -w!1kh
he hny".

:' 

VT, C. at 3-16-

In Amo'ican iYe'(' '. 00. Y. Pederal Trade C' oli' lnii)8ion : 8U2Y1' the
Jatest application of this theory, the ('omt oJ appenJs noted 111nl tJw,
indirect pnrch spr cloctrine stenlJlf(l from " a fllnclamellbl (Jim of the

nOh nS()11-PatJlan Act to protect lJlyers ' compchtors from tlJc e\'i1
effects of direct. or indirect price djscTimillntion " and cnrnmented as

10110",ys:

Ole " r:ustollPl " or '. IJUrchn:"t'l" " reqniremr' llt U;::llk'" (Ill!? of tlH' 11111('1' 1illit: of t11'-"

Sl'JJPl" S rCf.poJl. dbjJity not 10 clisc:rimiwlte, ,\:' long ao; 11( ('.'('1"("i,,('8 conjl'()l m"
tllt tr1'n:s oj' fI tnlls:1(Jiml h(' is Jwlcl 10 tbj" (lut -' ntll!'l'yj;.p. l1w qnjn' l!PIJt of
tlJP statute ('o1l1(! )w ea"i1y BH1idecl by \lse of u " c1ull11J'I " wholp"fllel' . If tJ1(1"(' is

no control illp dllt " nntllrnlly ends. for the l1flnnffld1 l'e1" 1HlS 111 11\J\\"''1 lo pro.
ct tbp (JllY('j" S (:omp('jjtors, :300 F, 2rl at :108-110.

.In determining vdwther a dealt' I' or :jobber pllrdw.silJg a mnnu-
:factnrer s proc1l1cts through H cli (ribl1tor or ,d101esnJpl" i to he C011-

In K), eh! 

\" 

Lionel Corp. 287 F. (l 1;: ( -;d Cjl'. 18GG), tllc COll!" of aI1!J,t S inr1ic:Jtc(1
tiwt tJ1C l10clrine of tl:e jiJ(1irccr tJurclJuer was iUi11JjJ)je.,bk yben ;Jle maJJlJfnct1JI CI"
eSlablisjwd 111(' jJriees tl:ro;igIJ 1te f;,i:. trade 111'\s. ,,0 lich iS llC raises in tll(' Jl!stnnt
Cfl , !JnwevC1' . \JCCR)1"e )"f' po!lcJel!t rloes lior uU;ize fa;)" tl'llie ('Olltl":1('t"
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sidered a purchaser from the l1_anufacturer, we agree with the court in
K. S. Corp. v. Chemstrand Corp. , supra when it stated that "each
case must be decided on its own facts." vVe conclude from the above
cases that the primary factor in such a fiding is that of control by the
manufacturer over the prices and other terms of the sale hetween

the intermediary and the indiTeet purchaser. WheTe the prices to be
charged the indirect purchaser arc effectively established by the manu-
facturer, and where virtually all the conditions and terms upon which
the sale is to be consummated a.rc fixed by the manufacturer or are
suhjeet to its approval, the predicate for a finding that the indirect
purchaser is a purchaser :fom the manufacturer has been constructed.
Other factors to be considered in arriving at that conclusion are in-

stances of direct contact between the indirect purchaser and the manu-
facturer, such as direct negotiation of franchise agreements, direct
solicitation of orders by the manufacturer s salesmen even though
the orders are filled by the intermediary and the manufacturer looks
to the intermediary for payment, direct negotiations for changes in
price, direct policing of the indirect purchaser s resale prices, direct
provision of advertising materials, and inspection by the manufacturer
to inS1re that the indirect purchaser is fulfiling the terms of its
agreement with the manufacturer s distributor or wholesaler.

In the instant case, the evidence reveaJs that, from 1949 to the
present date, respondent has executed agreements with its warehouse
distributors which govern their relationship. The 1949-1956 agree-
ments are typified by respondent's Form GS- , ex 1 , which pro-
vided that the distributor would distribute respondent' s fiters through
Jobbers with whom he has cxecuted agreements approved by the

Manufacturer " and/or through the distrihutor s branch outlets. See
also GX 2 (1954 agreement form). In 1956 and 1957, respondent
began using a new form which omitted this provision. ex 3 , 4. Since
1959 , substantial1y al1 of respondent's 320 warehouse distrihutors
have signed the current form contract, GS-84B , GX 5 , which states
that the distributor has the "Jegal right to select the customers to

whom it wil sell filters." At the same time, however, respondent began
sending its distributors "attachments" to the agreements, in the form
of letters. Each letter closes with a request that the addressee sign and
return one copy to respondent and attach another copy to the contract
the addressee originally signed with respondent. See, e. , GX 6 , 8 , 9
10. These attachments established the redistribution discounts in-
volved here.

The .January 1955 letter, GX 6 , made availabJe a 10% discount or
rebate on " your sales of Purolators 

* * * 

at 600/0 discount ,,,hen made
to jobbers with whom you shall have executed a contract llder the
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following condition " one of which was that the jobber maintain a
$500 inventory of respondent's products, as provided by "the Jobber
Contract, Form GS- , a supply of which is being forwarded to you
The other condition was that the distributor report sales monthly
on respondent's Form GS- , CX 18 , and that "the sales figures re-
ported shaH be based on the net price * * '" shown on the blue price
sheet." See also CX 7 (used from July 1955-February 1957 , Tr. 40
52), to the same effect. In 1957, the 1070 discount was raised 1%, and
the condition was added that the discount was avaiJable only when
the jobber was not owned or controlled by the distributor. CX 8 , 11. In
1958 , the discount was raised to the present 15% figure. CX 9 , 12. At
that time and since then , respondent's attachments have stated that
the allowance of the discount was "subject, however, to the following
terms and conditions " one of which has been that the signatory
customers mllst execute or have executed a Form G8-74 contract.
See, e. , CX 10 , 12 , 13. See also CX 11.

The GS-74 " 'Varehouse Distributor- Jobber Agreement" has gone
through several editions since 1953 when it was first used. See ex 16
17. They have aJl I'equired that the jobber purchase his entire Puro-
later requirements from the warehouse distributor with whom he
signs the contract, and that the jobber use PurolateI' signs and try to
promote demand for the product. The revised GS- , CX 17, men-
tions price only in a mcmorandum on the reverse side of the contract
suggesting th,,t the johbcr advise respondent of his dealer and johber
price sheet requirements. The earlier version, ex 16 , provided "
suggested resale schedule." n

The GS-77 "RepoI't of Sales to Jobbers" form , CX 18 , provides
spaces for the indication of the name and location of each jobber to
whom the distI'ihutoI' has sold respondent' s products, and the amount
biJed to each. The instructions in the margin stat" that "the sales
figures reported shaJI he hased on the net price

" " 

*, as shown in
the blue price sheet" that respondent supplied. The form also states
The manufacturer reserves the right to check the information given

on this report whenever he w1shes to do so. " Not a11 warehouse dis-
tributors , however , ,vere required to file these reports. For the "non-
reporting warehouses " respondent aJJowed the jobber discount on the
basis of the distributor s representations as to what percentage or hi5
annual Purolater products sales werB to jobbers. Respondent reserved

1"The attachment ex 1J went tnto use early in 1957, and has the first expI"cssly manUfl-
tory language jn the claUf;c ID'Volving jobber execution of respondent' s G8-74 eontl'H''.
making that 11 condJtion of the warehouse rHstributor s getting UH redistrilmtion dbcount.
Compare ex 8 (also adopted early in 19(7) and ex 9 (used in 195R). wbieb do not contain
expressly rnaudatory language.

'1 It al!3o stated that the distributor wOl11d sell to the jobber at tbr. pricr.s shown I)II
resfJOIloent' s "blTIe prIce Ust.



FEDERAL TRADE CO:'nnssIO DECISIONS

Opiniull 65 F.

the right to make periodic record examinations in order to verify

these jobher sales volume representations. See ex 11 , 12 , 13.

The record as a \vho1e thus indicates substantiaJ control by re-
spondent over the relationship between its "warehouse distributors and
their jobber Subvclldees

, '

who were nominally the c1ist.l'ibutor s cus-

tomers l\lther than responc1enfs. J. s ""e haye inc1ieated this control by
respondent included the approval or selection of jobbers , the irnposi-
tion of exe1usive dealing or full requirements contracts on jobbers, the
prescription of distributor- jobber resale price, , and jobber invent.ory
control.

Hcspondenes executive vice president testified that the provision
in CX 1-2 that jobher-distributor agreements be approved "-

,,,

abandoned in 1856 with the adoption of the new form agreernent

ex 3- He fnrther explained, but not persuasively, that the real pnrpose
of this provision, and the, purpose of the provision that the jobber
must buy his ent.irc I\llohtol' l' equiremenj' s from it sing1e '\val'ehouse
distributor, was to permit respondent, by yertical allocation of
customers, to prevent quarrels between its distributors when one tried
to raid another s jobbers. 1'r. 114 , 116 , 188-189. Respondent cone1nc1es
on the basis of this testimony, that the a.pproval provision was not
designed "to limit the a.ctivity of the jobber lmL l'aJJwr ' to Hurtun.; t.he
relationship bcLween our warehouse distributor customers 8.nd PUl'O-
Lutor.'" Exceptions 131'. IS; see T1'. 188. JLud tha,L at. any ra:U the
particular llurturing cle\" ice has been abandoned since H);j(i. This ex-
planation misapprelJel1(ls t.he significance of the c1anse and its ll('

cessors in this pro('('ec1illg. 1'11e,1'e is 110 issue as to respondent:

attempting " to limil- the neb \Tity of tJle j()bbeJ' : as If n:spondcll:, \yere
atLernptjng make him l meTe a,gcnt. The rele,vfllt. issue is wlwthel'
respondent. so lilnitecl or controlled the activity of the warehouse dis-
tributor in relation to t,he jobber that t.he, jobbcT bccrnne rcspondenfs
customer and the \YHl'chouse, c1istl'-ibut.r became yirtual1 y I'espollc1cllfs

agent in handling the side. ' fhe approvn! provisiOll , e\-8n nce-epting
respondent's \yitne, : explanation : inclicr tes responclenfs excl'('jse of
substantial COlltrol over the distributor- jobber relatiOJlship. ",\.s for the
aJJegecl nbanclonlTlellt. of Gontrol over the relntiollship, the subsequclll
at.ta.dulHmts to 1',11e conl.l'Rets imposed a, s much eontl'ol as tlw provisions
of ex ij and ex. ;) abanc1onecl. if not more. The first a.ttachment:
ex S. -assumed or implied thnt thc cllsuilmt.ors and jobbers nwst exe-
cute l'esponclent."s form GS-- 74 cont.nwt before t.he distribut.or could
rec.eiyc his fUllctiol1nl disconnt. The later a.tachrncnts , ex 1::;

ResponcJeIlt' s control over the jobber is relevant only in tllat it shows that resrw!l(lrnr
Hl so m1lcll controJ over the Clistributor-jobber rt' ti()n bjp tJJat b;\ this meflIlS it coull"

itselfeJ.ert control o,er johbers.
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expressly require. this. Far fronl a.bandoning its control over the rlis-
tributor-jobber relationship, respondent tightened it by providing and
rcquiring the (',xecnt1on of its distributor- jobber form contra.ct by the
two parties.

Hespondent denies , fUIther, that it in fact exercised control over its
distributors ' prices to jobbers , so that it can be said to be responsible
for whatever compehtive injury resulted from them , or over its job-
bers' prices to others. It maintDins that there is no evidence that it
ever attempted to enfol'ee the sug-gested pdce prodsions. This argn-
ment ignores the plain orc1ing of the various attachments , which
makes the discount availflble on the hflsis of the respondent' s suggested
resale prices, and \vhirh requlref; the distriblltor to report sales yolumes
mont.hly for each jobbe.r to whom lw sel1s : on a GS-77 1'orm: ex 18
that in turn requires sn1es to be reported on the basis of the suggested
resale prices and that states tha t. the manllJactnrel' may check up
on the information glyen in the report ;' wheneve1' he IV1she5 to do so.
For "non-reporting ,..arehonses" the malmfacturer instead perioc1j-
ca1Jy examines the distributors ' hooks. See ex 12-1;-), l' nrther, there
is erjdcnce that respondent has policed its jobbers ' and clenJcrs ' l'e ale
pr.ices " to encourage adherence to " the nggestecl resilJe price Ijsts. See
tr. 44 (stipulation), 1 WJ-:202 (test illony oJ 1'f'spoJ1dc1l1:s cxecu6ve
vice president). _ c('ording to responr1en1 , 11Owc.\e1' , it had " absolutely
no Lnterest in seeing I\hether they L-snggested pricesJ are ObSeTyed or

not, :' and poli( ed them only at Ihe instance of ap:grieved jobb8r
denIers WllO cornplained to it ,..he11 their cOllllJPtitors ffilcd to ob er\'e.
the price lists.

Finany, respondent denie that it enfol'ccd agajll t dealer,s or job-

bers the other ('ontrnctnfl 1 obligations it. imposecl upon 1:11C11- 30 that
in effect , it only :; snggeste(r' ndher than controlled the, distributor-
jobber rehtionship. ThllS it state,s that. it has nor denied discounts
to clistrjbuiors on jobbcr ah's becallse the johlwJ' :faiJe(l to keep up
a $500 inventor)' or .failed to sign a. form GS-

!. 

This may 0.1' may not
, but as of ffLrch 1 , 1860 , l'espollde,nt had on fiJe some 6 956 G8-

contracts and OYcr :HJO GS-R4B contrads with flttachmcnts, all of
whjcJ1ilnposed the ilH1icate(l eontrnctnal obligations on the signatories.
In the absence of countervailing evidence , the normal presumption
of l'egularity of conduct" see JJ(t)Jh' of !JnitcrlStates Y. Dand'i'idge , 25
U.S. (D \Vheot. ) 6+ 08-70 (1827), dieloles the concJusion that the
jOl)bers and distrjbuto)'s rep:nrded tllcmsel," es as bound by their con-
trnct . Thi3 (,OllcJw jon is strengthened by re pondcnt.\ vice presidel1t
CO!lcTssion tl18t nlOst jobbers wDuld pn)bably regard tJwJlselyes as

bound by the agreement.
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In concluding that the jobbers are to be classified as purchasers
from the manufacturer for purposes of Section 2 (a) of the Clayton
Act as amended, 'VB deem the following factors decisive. First, the
respondent possesses the requisite control over the price and the terms
of the contract of 8ale between the distrihntor and the jobher. As

previously noted, responde,nt' s suggestf',d resale prices for this sale
are yirtual1y universfilly adhered to by the distributors. These prices
are not established by fa,iI' trade contracts. J n the overwhelming major-
ity of instances the respondent. proyides the contract forms utilized
by the distributor in his agreement ,yith the jobber. These contracts

require the jobber to purchase his supply of respondent' s filters from
a particular dist.ribut.or, and to Inainta,in a mininmm inventory. Fur-
ther, the contract between the distributor and jobber may be disap-
proved by l'P,sponc1ent., and, in any event, must be filed with the
respondent. Finally, the, degree of control exercised by respondent 01'81'

the pric.es which the jobbers pay the distributors is illustrated by the
situfttion which arises when the jobber sells to a fleet operator. As here-
tofore stated , respondent grants to the distributor a fifteen pe.lcent

count which it " suggests" be passed on to the jobber in full on an
sales made by the jobber to fleets. There is no indication that jobbers
fail to receive this (1iSCOUl1t. Thus , Vi'C ('oneluele thflt the IJriees whic.h

the distribut.ors charge t.he jobbers are efJectivcly established by the
respondent.

Seeondly, we find instances of direct conta,ct bebyeen respondent
and the indirect purchasing jobbers. Respondent's O,Yl1 salesme,n on

occasion solicited d'lrec tly 11'0111 these jobbe.rs orders "\"hieh Iyere sub-
sequently turned over to the distributors for processing. Respondent
at times "dropped shipped" or shipped direct to the jobbers at the
request of distributors. Respondent mailed directly to the jobbers
price lists 'and advertis'lng materials. Respondent' s representatives at
times "policed" the jobbers to encourage adherence to the suggested
resale prices -and on other occasions inspectBd their inventories.

Thus, the evidence reveals that rcspondent has, in effect , estahJis1wAl

the prices at which the jobbers purchase from the warehonse distrihu-
tors and controls t11e t.erms under which the purchases are consum-
mated. The evidence also reveals instances of direct contact bet-we-en

respondent and the indirect bnying jobbers. On the basis of the entire
record , therefore , Ive eonclude that the respondent d?:d exercise control
over the distributor-johber reJationship to such an extent that the
jobbers effectively were respondent' s cust.omers rather than the dis-
trjbutors ' and , for the purposes of the Robinson-Patman Act , respond
ent is thus chargeable with the competitive effects of distributors
prices to jobbers.
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III.

As a defense to the finding that warehouse distributors and jobbers
in competition with each other were charged disparate prices for
fi1ters sold to dealers and fleets , respondent contends that the differ-
ences are cost justified in accordance with the cost justifcation proviso
of Section 2 (a). As applied to filters ultimately resold to dealers
respondent' s argument may be summarized as follows. The warehouse-
distributor pays respondent 32i for a filter it seHs to a jobber for
resale to a dealer. The warehouse di tl'ibutor pays respondent 38c
for a filter it resells directly to a dealer. Thus , respondent's "cost"
of channeling a filter through a jobber to a, dealer is 6 more than its
cost" of se11ing through a warel10use distributor to a dealer. Accord-

ingly, even though the price clmrged the jobber for acquisition of
a filter for resale to a dealer is 4-01 and is thus 2 more than that of
a 'iyarehouse distributor selling in competition to the same dealer
the lower price charged thc warehouse distributor is justified by tlll
60 Jess it '; costs :' respondent to se11 filters through that channeL

\Ve arc unable to accept this contention. It is settled that the burden
of establishing the cost justific.ation clefense rests upon the one claim-
ing its benefits. Federal TTade COTnJni8/5ion v. 31 G'rton Salt Co. : ;:\34

1:. 45 (194,8). The \Yording of the statute contemplates differences
in price related to differences in the cost of manufacture, sale , or

delivery resulting from the diiIering methods or quantiLie,s in "\yh:ch
such commodities arc sold or delivered. In the instant case , the jobber
is an indin ct purchaser :from respondent and pays 40 for filters resold
to dealers. The 'IvarellOuse distributor pays only 38 ; for filters it resells
to dealers. ,VB have fonnd respoll(lent. responsible for establishing
this price differential. To :justify it under the cost justification defense
respondent rnust oiIer evidence showing that its lo";er price to the
'Irarehonse distributor of 380 1'(,511lts from lower cods 01 manufacture
sale , or delivery I'eJated to difl'cr_ing J11cthods or quantities in '\- hich
such commodities are sold. The " costs" cont.emp.1ated under Section
2(a) arc YHstly diiferent from the "prices ': charged by respondent in
selling to the various parties.

Hcre, r(' pondent offered no evidence on the different costsincnl"l'ecl
by it in manufacturing, sel1ing, and delivering; various quantities of
fiHers to \rnrehou58 distributors for sale directly to dealer5. Instead

the only evidence before us is the price respondent chooses to ch uge
the (listl'ibutor-in this in tflnce : :1S .Joreo\- , respondent did not
establish its costs of selJing to a jobber through a distributor. To the
contrary, the only evidence we have before us in regard to this latteT
transaction is respondenUs price to the warehonse distributor when
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the filter is sold to a jobber for resale t.o a dealer (32 ), the price at
"hieh the dist.rilmtor seHs to the jobber (ciOe), and a contention that
the (- difference bebvcen the 32'0 paid by the distributor when it rcsel1s
to jobbers and the 38e paid by the c1istrihutOl' ,,- hen it reseHs directly
to a. dealer is a "cosf' incurred bY rcspoll(1ent in channeling' fi1ters
through a. jobber. ,Yithout deciding ,vhet11e1' t.he 6 118Y be elassilled
as a "cosU: as that. term is used in the cost justification p1'O"\'i80, it is

obyious that there is no evidence in the record showing: either what
it costs respondent to distribute to jobbers for resale to dealers or ,vhat
it costs respondent t.o distribute to warehollsc distributors for direct

flJe to ch fllcrs. Since ,,'e ha.ye before us only evidence of the prices
which respondent chooses to charge rather tha.n evidence of the costs
llH.:unccl by respondent in the manufacture , sale , and deJiyery of ya.ry-
ing quantities of its products , we have no basis for making a cost
comparison and tl11ls :Lre unable to conclude that respondent's differeni
prices are cost justified. Since there "\vas a similar failure of proof
in regard to the rema.ining price c1ifrerencc \yhidl respondent (',on-
tended are cost justified, ,ye are cOTnpelled to answer in the same

manner. 1Ye conc.ude , therefore , t.hat. the clii:icrences in prices charged
warehouse distribut.ors in competition \\ jth jobbers for sales to dealers
and fleets are not excl1serl by the cost justification proviso.

Rcspondent contends that it.s four percent internal redistribution
discount is excused under the Section 2(b) good faith meeting com-
petition (lefe,nse. Respondent s evidence ill support of this defense is
confined to a schedule of the disconnts and prices of its chicf competi-
tors , the resulting compnrison ,yhich may be ma.de with its schedule
of discounts a,ncl prices , a.nd testimony by one of its oiIcers that adop-
tjon of the discount was lH'eessary. The e.videncc submitted ren a.ls

that prior to February 1 , H)i)i- , respondent granted a. disconnt to all
warehouse distributors of sixty percent pIn:: nine percent. The effec-
tive price of the hypothetical Sl.OO filter to the warehouse distributor
was thus 36.4e ($1.00-60% of $l.O(J (GOe)-iJ% of 40 ). If the filter

wa.s in fact sold to a jobber, the djstributor receivcd another discount
of eleven percent. of the price of the filter Lfter the basic. discount
had been deducted , JO\yering the \nuehouse clistributor s price to 32

This serjes of discounts '''as referred to as " CiO;1;-9o/c-11%. " Fram
Corporation maintained an identical 60%-8%-11% schedule , while
Geneml :\fotors ' AC Spark Plug Division used 60%-10%-10%,
resulting in a. -4 o , :16 , ;12 price.
On February 1 , 1958 , respondent changed its 60%-9%-11 % system

to 600/c-5%-15%. The effect of this change was to raise the price of
filters sold to warehouse distributors for resale to dca-leI's from i)6.
to 38 . Ho"ever, the price to distributors of filters for resale to jobhcrs
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remained at 32 . The pnrpo::e of this change , aecording to respondent'
executive vice president, was to encourage warehouse dist,ributors to
seJJ to jobbers rather than directJy to dea1ers. '" Respondent's chief
competitors did not alter their prices in t.his manner. R,espondcnt'
vice president stated that this caused "considerable unrest among those
warehouse distributors who have branch operations" and that " CtJhere
was the very distinct risk entailed in the pursuance of this policy that
some of these \varehouse distributor acronnts of ours may see fit to
drop OUT' line and take on a eompetitiye line. :' 1.j Respondent thus

asserts that the fDur percent interIml redistribution discount granted
t.o those warehouse distributors who reshipped to their branches \yas
granted in good iait.h response to competition.

Ve disagree. In the first. place , 1:he,1'e is substantial evidence indicat-
ing that the internal redistribution discount was announced on Febru-
ary 1 : 1958 , the same date on whic11 prices "\yere raised through a reduc-
tion in the basic discount from 60% and 9% to 60% and 5% Y If the
price changes and discount. were announced 011 the same date, t.his

would indicate that the discount WilS in fact a preconceived phn 
discrimination. 1\S such , it "\\as not eXCllsable under the ::ection 2 (b)
defense. Cf. ExguiS7:te Form BTaswierc. fnc. Docket No. 6966 (Janu-

"ry 106+) 1()4 F. C. 27lJ
::econdly, and of more importance , respondenL\ action in granting

the Jour pen:ent internal redistribution discount was not in any maImer
an indi\-ic1ual response to competition. Respondent did not on an in(l1-
vidual basis cletenlline which of its customers were receiving or could
receive lower prices from competitors and then grant 1011'01' prices to

these pa1'ticuJa.r customers on an individual basis. :K or dicll'espondent.

determine. which particu1ar customers were likely to dei'ect to com-
petitors because of the availability of lower prices. To the contTary

l' Respondent s executive vice president t.eHtified:
Well our pbilosuphy. as far as the automotive replacement market is concernerl

, ""

flS

to emphasize the importance of rJJe warehouse distributor aecount and to so estnulish onr
marketing- procedures, marketing policies , as to !nuke our line an attractive line for the

warebouse distributor to handle. WlJen we changed from 60 , 9 and 11, to 60 5 aud 15, W11flt

we were dojng was mal;ing tlJe Bne more attractive to the warehouse distributor when he
distributwl Ol;r prorluct li!Je in accurdance witb 0111 announced 110licy of rlistl'ilH1tioD
namely, we sell to the warellOl1Se distrilmtor , he in turn I"ells tu a jobber. 'Wheu 11( fJoe
this. when he distributes tlJe product in accordance with our desired method of distribution,
be Hlen qualified for a 15 percent redistribution alluwance on the sales that he made tu
his jubber ontlet.s , his jobber customers.

VI' e did tbis hI order to emphasize what to 11S was a very important function in the
rcdistribntion of our product. This is the way we w(lnted it distributed and in order \II Laye
it distributed in the manner W11ich we desirefJ, we made Hlis al" attractive ns WI' could.
(Tr. 92

, g:

HTr.9S !J9.
g., tr. lOT. In a statement m Hle by one of respun(lent' s attorlleys, which cannot be

conl"ir1ered tD be eyj(lellce, there is some indication tb:lt the discount was llot announced
until later in February of 1958, but was made rctronctiYe to February 1. Tr. 1()!)D.
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after reeei ving some vague threats of defection by a few warehouse
distributors with branches, respondent arbitrarily selected and granted
to this entire group lower prices through its internal redistribution
discount. There is no indication that each member of this group was
eligible to receive lower prices from competitors, or that all distributors
without branches could not receive lower prices from competitors. In
short , respondent' s selection of such an arbitrary group for no apparent
reason cannot be deemed to be an individual response to compet.ition in
any sense ofthe word. FedeTaI Tr' aAe Commission v. A. E. Staley Mfg.
Co. 324 U. S. 746 (1945) ; Federal Trade Commission v. Cement Insti-
tute 333 U. S. 683 (1948) ; Federal Trade Commission v. National Lead
Co. 352 G. S. 419 (1957) ; Exquisite Form Brassiere , Inc. , SUPTa.

Thirdly, although respondent introduced in evidence its own price
lists and price lists of its chief competitors, there is no conclusive evi-
dence indicating that the filters of the competitors sold at the various
prices we.re of the same or substantially the snme quality or enjoyed
the same or sllbstantial1y the same public acceptance as those manu-
factured by respondent and sold at similar prices . Both the courts and
the Commission ha;ve consistently denied the shelter of the defe-nse
to sellers whose pI'oduct because of intrinsic snperior quality or intense

pubEc demand , nor-many commands a price higher than that usually
received by sellers of competitive goods. For exampJe, it has been held
that the defense win not lie when the price of Lucky Strike cigarettes
is dropped to meet the price level of a "poorer" grade of cigarettes
Porto Rican American Tobacco Go. v. Amer-ican Tobacco Go. 30 F. 

234 237 (2d Cir. 1929), cert. denied 279 U.S. 858 (1929); or when the
price of Budweiser beer is dropped to match the price of "nonpremillm
local beers Anheu8er-Bu8ch , Inc. 54 F. C. 277 (1957), set aside fOT

other reasons 265 F. 2d 677 (7th Cir. 1959), rev 363 U.S. 536 (1960),
again set aside for other ?'(MOn8 289 F. 2d 835 (7th Cir. 1961). Thus
respondent , by granting virtllaJJy identical discounts as those of its
chief competitors to a selected class of customers may have been
undercutting : the prices of its competitors and , a,s a result, not acting

in good faith.
It i5 not disputed that a respondent asserting t.he good faith meeting

competition defense bears the burden of establishing- it. Federal Trade
Commission v. Sun Oil Co. 371 U.S. 505 (1963). The evidence intro-
duced herein patentJy falls short of estah1ishing that respondent , in
granting the four percent internal discount to a selected group, WflS
granting a lower price Hin good faith to meet an eql1alJy low prjce, of
a. competitor *' * *

Respondent advances the additional theory that an essential element
in the proof of a "secondary line" injury case uncler Section 2 (a) was
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neither aIleged nor proved. R.espondent asserts that there is nothing to
indicate that the favored warehouse distributors who received the
internal redistribution discount were "knowing" recipients of a price

discrimination , and that such knowledge is an essential element in the
offense. In rejecting the contention that knowJedge of this nature is 
necessary element, we reiterate our conclusion to the same effect in The
American Oil 00. Docket Ko. 8183 , 60 F. C. 1786 (.Tll1e 27 1962),
set G..ide fOT other reasons , The American Oil 00. v. Federal Trade
001n?nission 325 F. 2d 101 (7th Cir. 1963). In that case we pointed

out t.hat there is no logical reason why protection of nonfavored cus-
tomers from the harmful eiIects of discriminatory pradices should be
made. to depend upon the state of knowledge of the favored customers.
Section 2(a) prohibits a price discrimination which ma.y injure compe-
tition "with any person who eithcr grants or knowingly receives the
benefit of such discrimination , or with customers of either of them.
It is our interpretation that the words "cnstomers of either of them
include customers of the person granting the discriminatory price.
lJnder that interpretation , there is thus no requirement that t.he cus-
tomer receiving the favorable price be a "knowing:' recipient in order
for the respondent to be held accountable for HE; discriminatory a.ctions
in charging competing customers higher prices. See II.H. Hep. X o.
2951 , 74th Cong. , 2d Sess. , pp. 5-6 (1936).

Respondent attaeh:s the order issued by the exnminer as being
l1nnecessariJy broad. However, respondent has been found guilty of
price discriminations in several parts of its distribution system. The
violations occurred throughout the country and were pervasive
throughout , rather than peripheral to , respondent s business activities.
In the circumstances , the public interest cans for a broad order that
wiJl bJock off al1 paths to violation , rather than merely the traveled
ones. See Federal Trade Oommission v. RuoeToid 00. 34:3 U. S. 470
(1952). Such an order, broad though its scope may be, should not be
regarded as placing the respondent under a vague, perilous unspecific
prohibition. Of. United States v. National Dairy Products Oorp. 372
"C.S. 29 (1963). The entry of this order is but the hegimling of a rela-
tionship under which the Commission is obJigeu to render the respond-
ent binding and defiitive legal advice as to whether proposed conduct
meets the requirements of the order. See Vanity Fair Paper Mils 

Federall'rade Oomrnusion 311 F. 2d 480 , 488 (2d Cir. 1962); Westem
Radio Corp. Docket No. 7468 , 63 F. C. 882 (September 25 , 19(3);
Foremost Dairies, Inc. Docket No. 7475 , 62 F. C. 1344 (May 23
19(3) ; Rule 3. , 16 CFR 26. In the circumstances , a broad order
is fair to both the respondent and the public.

313-121- 70- .- 4
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Respondent also attacks the order for failing to present guide lines
which could be used in determining lmcler what cireumstances a sup-
plier might grant external redistribution discounts to warehouse di
trilmtol's on their sales to jobbers having some degree of affliation or
connection \\ith the \\"flTcllOuse distributor. Sillce this important ques-
tion \vas noit11e,1 precisely ra.isec1 nor litigated during the hearings
Hs resolution is not required for the proper disposition of this proceed-
ing. \Ve therefore express no opinion on that issue at this time.

For the aforementioned reasons, an order win issue adopting the

ordeT and those parts of the initial de.cislon of the hearing examiner
not in conflict with onr views as expressed herein. Rules of Practice.
S 3.24 (b) (Angnst 1 , 1963), 28 Fed. Reg. 7080 , 7091 (oJ uly 11 , 1963).

Commissioner EJmall does not conenI' and has filed a. separate opin-
ion. Commissioner Reilly did not participate in 1he decision 11erein for
the I'easonthat he did not hear oral argument.
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By Elman OonMnissioner:
In my opinion in National Parts Warehouse C. Docket 8039

(Dec. 16 , 1963) (63 F. C. 1692J, I pointed out the complexity of the
competing channels of distribution in the automotive parts industry
and the resulting danger of easy generalizations concerning the com-

petitive effects of specific methods of distrihution. In the present cn.e
this complexity is m nifested in the reJationships between the different
companies within a, single channel of distribution. As the cha,rt in
Appendix II of the Commission s opinion graphica,11y demonstmtes
the " independent" ehamle! of distribution of respondent' s products-

, through warehouse distributors, jobbers , a,nd dealers-is charac-
terized by an intricate and finely balanced pricing system under
which respondent receives different prices for products sold through
different sub-channe.ls of distribution , which are defined according to
the functions performed by the companies in each of them. The result
of this system is that competing companies which perform different
functions pay different prices for the same products. It does not
necessarily fo11ow , however, that there is present the kind of anti-
corcpctitive price discrimination ,,,hieh the Hobinson-Patman Act
\Vas int.ended to , or as a practical matter can , prevent.

This systenl of "competitive-functional pricing , faT from being the
unique invention of the respondent, is typical of t.he aut01110tive parts
industry. See Davisson The Marketing of Automotive Parts (1954),
chapter 24, 1'1'. 909 et Beq. Moreover, it is a rcsult not of coercive force
applied by pmverful buyers , but, rather, of the manufacturers ' problem
which is especia11y acute in this industry, of providing for the ready
availability of their parts through as many channels and sub-channeJs
of distribution as possihle. As a recent study of the industry has
pointed out:

The parts industry must maintain a massive, costly inventory, which is
always undergoing obsolescence and is in constant Deed of replenishment * * .

The distributors' problcm is to ha.e replacement parts immediately available 

every corner of the U. -and not to go broke in the process. The way it is done
baffes outsiders. Lincoln

, "

The $7 BilioD Aftermarket Gets an Overhaul"

Fortune, March :1962, pp. 84, 85.

This problem of distribution is the root of the wilingness of part
mannfaeturers to accept different prices to obtain distribution through
different channels. The demand for ready availability by dealers (serv-
ice stations, garages, ek) is responsibJe for a substantiaJ inventory
burden and a concomitant demand from those shouldering the burden
for suffcient margins or mark-ups to compensate for this cost. As a
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result, competition in the automotive parts industry tends to he felt
at intermediate distribution levels in the form of spread of margins.
l\fanufacLurers vie with one another to' make warehouse distributors
and jobbers more willing to earry their goods by offering them large
margins. As Professor Davisson has described it:
individual sellers must strive to price so that satisfactory volume if' obtained
from eaeh of several channels used" - . The objective is to prodcle margins
suffcient to assure sales through each of several chamJels used. FllncUonal
pricinp 'relJtlS on the n:nsoning that the ven(/or is "buying distribution" by
accepting d-iffcrent nets from a.ccount!? which di.fier in tnHle status. Op. eit. supm

39.

At the same time, and ofIsetting this ri nL1 r'y among nlf1nufacturers to
obta.in outlets for their products , competH.ion bet.-ween the c.ompanies
at each fl1Ilctionallevel of distribu60n tends to reduce these margins to
a point approaching the average costs of performing the distributional
functions. ld. p, 953, In short , the prae-tice whereby varying net
receipts arc received by a parts manufacturer from different c.hanncls
of distribution reflects, as it should in a competitive syste. , the re,suIt
of the free interplay of rmuket needs and interests.

11lustrating this pricing system , the chart in Appendix II shoils
that Purolator receives R8e 1'01' fl. filter sold to fl \"llehouse r1i tribl1tor
without bra,nehes for direct resale to a dealer: 3(-.41: for the saJre'
filter sold to a warehouse dist.ributor -with branches, ,11so for dired

sale to a dealer; and 3:2 for the SHIne filter sold to n. \,arehouse (1::;-
tributor without branches for resale lt a price oJ -:0 to ,1 jobber. In
other words , Pl1l'OlatOl' is wining to accept 1.6\: less tlli11 its 3Sr price
to obta,in distribution through ,yarehouse distribl1tors \yith bL'.Ilche5

and () less to obtain distribution through jobber:-.
The COlmnission should hesitate to ta,mper with this delicately

ba.lanced pricing structure in order to impro\'e tlw cornpetitive posi-

tion of the warehouse distributors \vithout. hrandles and or the
jobbers who purchase from warehousc distributors. Consi(ler how
the Commission s order would apply to the examples given abovE',

It would require that the difference between the 880 paid by the ware-
house distributor -without branches, the 36. pa.id by such a- distributor

with branches and the 40\, paid by the jobber, be eliminated. But
whether , as a praetiea.lmatter , the COlnmission s order ea,n eliminate an
diiferenees in the prices paid by eompeting sencrs, regardIe
differences in the functions "hich they pel'fOrnl , \vill depend on COJT-

petitiVE forces which the Commission (' :1n neither predict nor prm-ent.
Indeed the ordcr s ulLinlflt8 eueci. may be quite diilerent from that

which the Commission now anticipates. Thus, the ,JOrt nov.' paid by job-
bers c.a.n be reduced to only if PUI'o1ator is willing to accept. 
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less than its present 32 price to warehouse distributors ,yitlwut
branches for resale to jobbers , or if such warehouse distributors 'Rre

willing to accept 2 less in their mark-up. But if 32 is the minimum
price that Purolator is willing to accept in order to obtain jobber

distribution, and if 89 is the minimum that 1Ytuehousc distributors
will accept as a mark-up, Purola.tor might simply 'abandon its present
pricing system and instead obtain ,,-hat distribution it could by selling
all of its products to vmreh01lsP, distributors at the same price , regard-
less of their ul6mate destination , a,nd abandoning any control over
the reSldc price of such distributors. Thus, if Purolator should sell its
filters to warehouse distributors lor 380 regardless of their intended
destination , a,nel if the wa.rehouse distributors should insist on an 8
mark- liP, the jobbers would be forced to pay ;J(-)(, lor the sarne part

that now costs them 40 . Although this result clearly would not accom-
pJish the purposes of the Comlnission s order, it equal1y clearly ,,-ould
not violate it, since no price discrimina.tion by Pllrolator would be in-
volved. Similarly, jf Tla,rehouse distributors with branches are unwill-
ing, or unable becHllse of their costs , to pay the 3S price IlOW pa.id by
distributors ,,-ithout. branches , and il Pnrolator is un,yil1ing to ImTcl'

the price to distributors ,,-ithout branches , the result may be simply to
cause PUl'obtor to abandon its distribution through distributors

\\-

ith branches or to en nse such distributors to abandon their branch
systems.

The conclusion to be dnnrn frolll these examples is that where , as

in this case , diffcrences in price exist as part of a complex and de1i-
eately-poised pricing system which is the result of normal competitive
Iorces and not of simple clisca'imination coerc8(1 by pO\Terfnl buyers
the Commission should avoid automatic assumptions of competitive
injury. '\17e should recogllize that the market :forces which 11u.ve

shaped the existing system rnay be expected to continue to operate
l'ega, rclless oi any Connnission order, fwd that sLlch partial intervention
int.o an industry structure. 1Ymy only serve to introduce new a.nd lllore
intractable c01npetit.ive inequities.

FIXAL ORDEn

This matter haying been he.Hrc1 b ' tIle C01nmissiol1 upon re.sponc1-

enfs appeal frOln tlw hearing" pxarniner s initial decision dated
November 27 : UHI2 , and upon briefs and argument in support the.renf
and in opposition thereto: and

The Commission haTing rendered its dee-ision determining that
respondenfs appcnJ should be denied and that, the. initirtl decision of
the examincr should be modified in flccorrlnnce with t.1w yje". s and for
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the reasons expressed in the accompanying opinion, and, as so modi-
fied , adopted as the decision of the Commission:

It is oTdeTed That the initial decision , dated November 27 1962, be
modified by striking therefrom paragraphs 26 and 30 , and substituting
therefor the findings and conclusions of the accompanying opinion.

It is fUTther o?'deTed That the initial decision , as above modified and
as modifed by the accompanying opinion De , nnc1 it hereby is , adopted
as the decision of the Commission.

It is fnTtheT O?y/eTed That tbe respondent herein shall , within sixty
(60) days after service upon it of this order, fiie with the Commission
a report, in writing, setting forth in detail the manner and form in
which ithas complied with this order.
Commissioner Elman not eoncurdng and Commissio11er l eilJy not

participating for the reason that he did not hear oral argument.

THE l\LIoTTER OF

I'\DIVIDUALI%ED CA TALOGUES INC. ET AL.

ORDER , OPIliIO:!T , ETC. , JK RJ::GAHD TO THE ALLEGED VIOLA nON or THE FED-
ERAL 'lR.\1E CQ:'DDSSIOX ACT

Docket 7971. Complaint , June 1.9O-Decis1 , ApI , 1964

Order requiring R Kew York City assocjation composed of three toy ' wholesale
distributors located respectively in e\Y York City, San Antonio, Tex. , and
Los Angeles , Ca1if. , engageu in publishing and distributing to retail outlets,
eatalogs ilustrating toys in which ,ario118 toy manufacturers advertise their
toys, to ce3se inducing or re('eiving promotional payments from toy manu-
facturers which they knew or should have known were not avaiJable on
IJroportionalIy equal terms to all other customers of such toy manufacturers
competing with respondents in the resale of toy products,

COl\PLAIXT

Pursuant to the provisions of the Federal Trade Commission Act and
by virtue of the authority vested in it hy said Act, the Federal Trade
Commjssion, llaving reason to believe that the parties respondent

named in t.he caption hereof have violated the provisions of said Act
and it appeaTing to the Commission that a proceeding by it in respect
thereof would bc in the public interest , hereby issues its eompJaint
stating its charges as follows:

PARAGRAPH 1. Respondent IndividuaJizcd Catalogues , Inc. , is a cor-
poration organized and doing business under the Jaws of the Stare of


