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(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.

Ix tHE MATTER OF
PACIFIC MOLASSES COMPAXNY ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(Q)
OF THE CLAYTON ACT

Docket 7462, Complaint, Apr. 1, 1959—Decision, May 21, 1964

Order requiring a San Francisco importer and distributor of “offshore” and do-
mestic molasses throughout the United States, to cease discriminating in
price in the sale of “blackstrap” molasses by allowing its favored customer-
distributors a discount of 14¢ to 1¢ per gallon—the latter being a reduction
of nearly 109 from the published prices charged other customers—while
selling to nonfavored customers at the established market price without any
discount, which difference, because of the highly competitive nature of the
business, readily determined the loss or retention of resale customers.
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COMPLAINT

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof, and hereinafter more
particularly designated and described, have violated and are now vio-
lating the provisions of subsection (a) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act, approved June 19, 1936
(U.S.C., Title 15, Sec. 13), hereby issues its complaint, stating its
charges with respect thereto as follows:

Paracraru 1. Pacific Molasses Company, respondent herein, is a
corporation organized, existing and doing business under and by virtue
of the laws of the State of California Wlth its prineipal office and place
of business located at 215 Market Street, San Francisco, California.
Respondent corporation is a wholly owned subsidiary of the United
Molasses Company, London, England.

Respondent James M. Ferguson is president, respondent F. W.
Earnhardt is vice president, secretary and treasurer, and Bascom
Doyle is branch manager of respondent corporation with their address
the same as that of the corporate respondent. Said individual respond-
ents formulate, direct and control the policies, acts and practices of
the corporate respondent herein named.

Par. 2. Respondents are principally engaged in the importation,
distribution and sale of “offshore” and domestic molasses throughout
the United States. Respondent corporation’s total sales in 1955 were
approximately $15,600,000.

Respondents maintain a number of storage terminals at various
locations throughout the United States and sell and ship said molasses
to customers located in several of the States of the United States. Re-
spondents, in the sale of sald molasses, have at all times relevant
herein been, and are now, engaged in commerce, as “commerce” is de-
fined in the amended Clayton Act.

Par. 3. In the course and conduct of their business, the respondents
- have been and are now in substantial competition in the sale of “black-
strap” molasses with other sellers of such product. In many areas re-
spondents sell their products to two or more molasses distributors who
are in substantial competition each with the other in the resale of said
product. .

Pagr. 4. In the course and conduct of their business in commerce, the
respondents have been and are now, in each of several trading areas,
and in particular in the Houston, Texas, area, discriminating in price
in the sale of “blackstrap” molasses of like grade and quality by sell-
ing said product to favored distributor-customers at significantly
lowe1 prices than they are selling to non-favored distributor-customers
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who ‘are competitively engaged each with the other, in the resale of
said product. One or more of the sales involved in such discrimina-
tions have been and aré now in commerce, and said commodity has
been and now is sold for resale within the United States.

Respondents have effected said discriminations between and among
their customers in the manner and by the method heremafter
described.

In the course and conduct of their business in commerce, respond-
ents sell “blackstrap” molasses to their favored customers- distributors
at the established market price of said product less a specified discount
of 144 to 14¢ or more per gallon while respondents sell their non-
favored distributoyt-cus)tbmers at the established market price of said
product without any discount whatsoever. Because of the highly com-
petitive nature of the particular business, %¢ to 14¢ discount per gal-
lon readily determines the loss or retention of resale customers by the
distributor-customers of the respondents.

Par. 5. The effect of respondents’ discrimination in price, as above
alleged, may be substantially to lessen, injure, destroy or prevent com-
petition in the line of commerce in which respondents are engaged,
and between and among distributor-customers of the respondents.

Par. 6. The acts and practices of respondents, as above alleged,
constitute a violation of the provisions of subsection (a) of Section 2
of the Clayton Act (U.S.C., Title 15, Sec. 18), as amended by the
Robinson-Patman Act, approved June 19, 1936,

Mr. Eugene Kaplan, supporting the complaint.

Orrick, Dahlquist, Herrington & Sutcliffe, by Mr. Christopher M.
Jenks, Mr. William D. McKee, and Mr. Robert A. Keller, of San
Francisco, Calif., and Mr. John E. Shea, of Washington, D.C., for
respondents,

IntT1AL DECISION BY JoEN LEWIS, HEARING EXAMINER
DECEMBER 17, 1962

Statement of Proceedings

The Federal Trade Commission issued its complaint against the
above-named respondents on April 1, 1959, charging them with having
violated the provisions of subsection (a) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act (15 U.S.C,, Sec. 13), by
discriminating in price betweeen and among their customers in the
sale of “blackstrap” molasses. After being duly served with said com-
plaint respondents appeared by counsel and served their answer
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in which they denied, in substance, the violations charged and alleged,
as affirmative defenses, that any granting of lower prices to certain
customers resulted from a good-faith meeting of competition or was
in return for different services or functions performed by the
customers.

~ Hearings on the charges were held in abeyance on request of com-
plaint counsel, pending the disposition of a companion proceeding
against a competitor of the corporate respondent. On motion of re-
spondents, a prehearing conference was convened .in: Washington,
D.C., on July 14, 1960. By agreement of counsel for the parties the
transcript of said conference was made a part of the record of this
proceeding. On motion of counsel supporting the complaint, made at
the prehearing conference, Paragraph Four of the complaint was
amended so as to alleged discrimination in price between and among
so-called favored customers, in addition to discrimination between
and among favored and non-favored customers.® Hearings were tenta-
tively scheduled to begin in November 1960, but were delayed pending
disposition of the companion case referred to above, other commit-
ments of counsel and, finally, the death of former senior counsel
supporting the complaint.

Pursuant to notice duly given, hearings for the reception of evi-
dence in support of and in opposition to the complaint were com-
menced on May 28, 1962, in Houston, Texas. At the outset of said
hearings respondents moved for a 15-day continuance due to the fail-
ure of counsel supporting the complaint to furnish them with a list
of witnesses and of the documentary evidence to be offered, 15 days
prior to the hearing, as agreed to at the prehearing conference. It
appearing that seven of the eight witnesses proposed to be called by
counsel supporting the complaint were customers of the corporate
respondent (the eighth being vespondent Doyle), that complaint
counsel had supplied respondents with names of five of such witnesses
at least four days prior to the hearing, that the documentary evidence
proposed to be offered consisted largely of documents obtained from
respondents’ files or data submitted by their counsel, that respondents
had delayed their motion until the day of hearing at which time all
arrangements for the hearings had been completed, and that the na-
ture of the issues and the evidence to be presented was such that there
was a minimum possibility of surprise on the part of respondents,
the undersigned denied the motion for a continuance and ordered the

11In its original form, the complaint alleged that respondents had granted disconnts to
certain “favored customer-distributors” which were not granted to *“‘their non-favored
distributor-customers”. As amended, it alleged that respondents had also discriminated
in. price “between and among the aforesaid favored customer-distributors by granting
higher discounts to some of them than are granted to others”.
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hearings to proceed. However, this ruling was made without prejudice
to the right of respondents to request the recall of witnesses for com-
pletion of cross-examination in the event of surprise, and to request
a recess in the hearings at the close of the case-in-chief in order to
prepare for defense. Hearings on the charges thereafter proceeded -
from May 28 to June 1, 1962, in Houston, Texas. ,

At the close of the case-in-chief on May 29, 1962, respondents moved
for a dismissal of the complaint based on an alleged failure of proof,
which motion was denied by the undersigned. Respondents were grant-
ed a recess of one day to permit them to subpoena certain witnesses in -
support of their defense. After the calling of witnesses on May 31 and
June 1, 1962, respondents represented that they had been unable to
secure all of the witnesses whom they had sought to subpoena during
the brief time alloted and requested a continuance in order to complete
the presentation of their defense. Said motion was granted by the
undersigned and hearings were recessed until July 10, 1962, at which
time they were resumed in San Francisco, California, on request of -
respondents, and continued therein until July 16, 1962, for the recep-
tion of further evidence in opposition to the complaint.

All testimony taken in this proceeding was duly recorded and has
been filed in the office of the Commission. All parties were represented
by counsel, participated in the hearings, and were afforded full oppor-
tunity to be heard, to examine and cross-examine witnesses and to in-
troduce evidence, bearing on the issues.? At the close of all the evidence,
and pursuant to leave granted by the undersigned, proposed findings
of fact, conclusions of law and an order, together with supporting
briefs, were filed by complaint counsel and respondents on August 30,
1962, and reply memoranda were filed on September 10, 1962. »

After having reviewed the entire record in this proceeding, and the
proposed findings and conclusions,® and the supporting briefs and

Z Respondents contend that they were denied due process of law because of the examiner’s
refusal to grant them a continuance of 15 days from the date of the initial hearing. As
indicated above, the examiner's denial of respondents’ motion reserved to them the right
to move to recall witnesses for further cross-examination. Respondents did not request the
recall of any of the witnesses, with one exception. In the latter instance, without initially
demonstrating surprise or inability to cross-examine the witness, respondents moved that
cross-examination be postponed. Said request was denied. However, as indicated above,
respondents later received a continuance of 40 days in order to interview additional
witnesses and prepare for completion of their defense. Respondents had full opportunity
to subpoena any of the witnesses who had been called by complaint counsel but, with one
exception, elected not to do so. The record fails to establish that respondents were in
any way prejudiced, either in the cross-examination of witnesses or in the presentation
of their defense, because of the failure of complaint counsel to furnish them with a list
of witnesses and exhibits 15 days prior to the initial hearing.

3 Proposed findings and conclusions not herein adopted, either in the form proposed
or in substance, are rejected as not supported by the record or as involving immaterial
matters.
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memoranda, and based on his obser vatlon of the witnesses, the under-
signed makes the followmg

o o  FINDINGS OF FACT
Identity of Respondents - ;
1. Respondent, Pacific Molasses Company (sometimes referred to
herein as Pacific), is a corporation organized, existing and doing busi-
ness under and by virtue of the laws of the State of California, with its
principal office and place of business located at 215 Market Street, San
Francisco, California. Said respondent is a wholly owned subsidiary

of United Molasses Company Ltd., of London, England.

2.'Respondent James M. Ferguson is president, respondent F, W.
Earnhardt is a vice president and secretary-treasurer, and respondent
Bascom Doyle is a vice president of the corporate respondent. The
business address of respondents Ferguson and Earnhardt is the same
as that of the corporate respondent, and the address of respondent
Doyle is 8086 Chartres Street, New Orleans, Louisiana. Respondent
Ferguson, as president of the corporate respondent, formulates, di-
rects and controls the policies, acts and practices of said respondent.
The responsibilities of respondent Earnhardt as a vice president and
secretary-treasurer relate principally to accounting financial and tax
matters. Respondent Bascom Doyle is the corporate respondent’s vice
president in charge of its Gulf Division and, at the time of the events at
issue, was branch manager of its New Orleans branch office having
supervision over sales in the Mississippi Valley area.

Business of Pacific

3. Respondent Pacific is principally engaged in the importation and
purchase of molasses in bulk quantities, and in the distribution and sale
throughout the United States of “offshore” and domestic molasses, in-
cluding blackstrap molasses. In the operation of its said business, it
maintains a number of terminals at various locations throughout the
United States where it stores molasses imported from abroad or pur-
chased from domestic sources, and from which it sells and ships mo-
lasses to customers located in a number of the states of the United
States. Its sales of molasses in 1955 amounted to approxmmtely
$15,600,000.

4, 'Blackstrap molasses is primarily a by-product of the production
of raw sugar, but is also obtained from the production of refined sugar.
Its principal uses are as an additive in making livestock feed (where
it acts as a flavoring agent and source of energy), and as a raw ma-
terial for the distillation of industrial alcohol. It is also used for fer-
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mentation into yeast and vinegar, and for certain -pharmaceutical
purposes. :

5. Molasses as ploduced at a plantatlon or refinery conitains some
water, and its specific gra\nty may therefore vary. If molasses has too.
much water, the feed to which it is added will tend to mold. For this
reason certain standards have been set up in the industry to define the
water and solid content of molasses as sold commercially. These stand-
ards are expressed in terms of the “Brix” content of the molasses,
which is stated in degrees. Brix refers to the specific grav1ty of the
molasses solution and is a measure of the total solid content in the blend.
of molasses and water. The standard brix content of commercially sold
blackstrap molasses is 79.5°. Price quotations for blackstrap molasses.
are normally based on a 79.5° brix content. Molasses containing lesser
amounts of water and consequently more solids is referred to as having

a “heavier brix content” and, where desired by particular customers,
is ordmarlly sold at a lugher price than standard molasses of 79.5°
brix.

6. Among the termmals operated by re5pondent Pacific are those at
Houston, Texas, and New Orleans, Louisiana, which are part of its
Gulf Division and are under the direct supervision of respondent
Bascom Doyle. The molasses stored at these terminals is imported
principally from the Caribbean area, including a number of the off-
shore islands and Mexico, and to a lesser extent is purchased from
plantations and sugar refineries in Louisiana. The offshore molasses
is shipped to Pacific’s terminals in ship cargoes, and that from Mexico
is also shipped in rail tank cars. It is then resold, in lesser quantities,
to various users and distributors.

7. The issues in this proceeding relate mainly to Pacific’s pricing
policies at its Houston, Texas terminal. Its customers at such terminal
fall into two principal categories: (a) users of blackstrap molasses
such as feed mills and feed lot operators, and (b) distributors engaged
in the resale or redistribution of blackstrap molasses to the users
thereof. The charge of price discrimination involves only the distribu-
tor-customers of respondent Pacific. Such customers generally pur-
chase blackstrap molasses f.0.b. Pacific’s Houston terminal, where they
pick up the molasses in their own trucks or that of a contract carrier
and haul it to their own customers located in various States of the
United States, including Texas, New Mexico, Oklahoma, Colorado,
Kansas, Nebraska, Missouri, and Arkansas. It is charged that respon-
dents have discriminated in price by selling blackstrap molasses at
discounts of /¢ to L4¢ or more, per gallon, to certain favored distribu-
tor-customers, and by granting higher discounts to certain of such
customers than those granted to others,

313—121—70—-—-—44
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Evidence of Price Discrimination

8. Pacific’s prices to its distributor-customers in the sale of black-
str ap molasses are based on its announced prices for molasses of 79.5°
brix content, f.0.b. Houston. The price is announced to the trade and
may change periodically in accordance with market conditions. Cus-
tomers are generally notified in writing of such price changes. Prices
are announced on both a per gallon and a per ton basis, sales being
made on the basis of 171 gallons per ton of molasses. A price differen-
tial of 14¢ a gallon is: eqmvalent to 43¢ a ton; a differential of 14¢ a

aHon is equn"llent to 85¢ a ton; and a 1¢ per gallon differential is
equ1mlent to §1.71 a ton.

9. The evidence of the prices charged by Pacific to its customer-
distributors involves principally the year 1955, and discloses that at
various times during the year Pacific charged some customers prices
below its quoted f.o.b. Houston price. The departures from the an-
nounced prices took three principal forms. One involved the granting
of a fixed discount or price below the quoted Houston price. Such
discounts generally varied from ¢ to L4¢ per gallon below the Hous-
ton price, but at times ran as high as 1¢ below the announced Houston
price. One customer consistently received a discount of between La¢
and 1¢ from January to October 1955, while several other customers
received intermittent discounts of between 1/ ¢ to 14¢. The second form
of price deviation arose out of contracts for future delivery or, as they
were referred to in the record, “forward booking” contracts, under
which various customers received a guaranteed ceiling price for de-
liveries made over a specified period of time. Under this arrangement
the guaranteed ceiling price was periodically below Pacific’s quoted
price at the time of delivery, the amount of the differential generally
being between 14¢ to 14¢ per gallon. A third form of price deviation
involved the granting of so- called “price protection” to certain cus-
tomers who had prevlously made sales to their own customers on the
basis of Pacific’s lower quoted price prior to a price change.

10. The purchases of various of Pacific’s distributor-customers, the
prices paid by them, and the extent of the deviations from Pacific’s
quoted Houston prices during 1955 are set forth in tabular form at the
end of this decision, as Table 1. As appears from Table 1, the principal
beneficiary of such price deviations was Fort Worth Molasses Com-
pany (sometimes referred to herein as Fort Worth). The price con-
cessions received by Fort Worth were based mainly on a letter-agree-
ment between it and Pacific, dated January 13, 1955, which provided
that in consideration of Fort Worth’s purchasing all of its molasses
requirements from Pacific for the year 1955 (estimated at 30/40,000
short tons), Pacific would supply it with blackstrap molasses “on the
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basis of our prevailing New Orleans price in effect at the time of each

“delivery”. Historically, the New Orleans,price-is lower than the Hous-
ton price. This differential is usually at least 15¢ a gallon but, as ap-
pears from Table 1, at times is as much as 1¢ per gallon (which is the
equivalent of $1.71 a ton). On September 26, 1955, the arrangement
between Pacific and Fort Worth was modified and it was agreed that
effective that date, on sales made f.o.b. Pacific’s Houston terminal, the
molasses “will be priced to you at 14¢ per gallon below our prevailing
Houston price”. This arrangement continued for a brief period until
October 1, 1955, following which Fort Worth ceased purchasing its
blackstrap molasses from Pacific and began buying from Pacific’s
competitor, Southwestern Sugar & Molasses Company. Forth Worth
resumed purchases from Pacific in 1956, but the nature of the price
arrangement does not appear from the record.

11. As appears from Table 1, during the period from January 17 to
October 1, 1955, the total amount of the price concessions received by
Fort Worth from Pacific was §24,487.70. Except for half of the allow-
ances made on March 1 and from March 19-31, 1955 (which respon-
dents contend were granted either as price protection or pursuant to a
forward contract), substantially all of this amount was admittedly
granted by Pacific as discounts from its regular Houston quoted price,
involving either the receipt by Fort Worth of the benefit of Pacific’s
lower New Orleans price or, at the end, a flat 14¢ reduction from the
Houston price.*

While, as indicated in Table 1, some of the other customers did re-
ceive periodic price concessions, these concessions were granted for
relatively brief periods and were, with a few exceptions, not as large as
those received by Fort Worth. Thus, Marco Chemical Company (some-
times referred to herein as Marco) received total price concessions of
$791.59, of which all but $86.37 was received during the same period
as those received by Fort Worth.> Of the total amount of the price
concessions received by Marco, $546.09 is accounted for by discounts of
14,¢ a gallon, which were received during the period between March 19
and July 28, 1955. The balance of the differentials received by Marco
consisted of price reductions resulting from forward-booking or price-
protection arrangements. Whether such arrangements also reflect dis-

+ According to respondents’ computations {appearing in Table B of their proposed find-
ings) the total amount of the discounts received by Fort Worth was $29.189.68. not in-
cluding savings due to forward contracts or price protection. The total amount of the
discounts according to the computations of complaint counsel is $24,316.63. It is immate-
rial to the conclusions reached herein which set of figures is used since, on any basis. it
iy apparent that the total amount of the discounts was substantial.

s The record contains price information beginning January 1. 1935, However, Table 1
does not reflect any price information prior to January 17. 1955, since that is the date
of the first purchase by Fort Worth. The $86.37 saving referred to above occurred after
October 1, 1955, when purchases by Fort Worth had ceased.
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crlmmatory pricing as contended by counsel supporting the complaint,.
or are nondiscriminatory as contended by respondents, will be here-
after ‘discussed. Despite the fact that Marco did receive price con-
cessions totaling almost $800, the price concessions received by Fort
Worth during a large part of the period at issue were even greater,.
ranging from 34¢ to 1¢ in excess of those received by Marco. Based
on the quantity which it purchased between J anuary 17 and October 1,.
1955, Marco would have received an additional savmg of $o 677.09 if
it had paid the same prices as Fort Worth.

As indicated in Table 1, C. & R. Molasses Company '(sometimes
referred to herein as C. & R. ) , received total price reductions of $947.50°
between January 17 and October 1, 1955. Substantially all of this
amount is accounted for by reductions resulting from forward-booking
contracts, and did not involve the granting of discounts as such. Despite
the savings realized by C. & R., Fort Worth had a price advantage of
between 1/ ¢ and L4¢ during substantial portions of this period, except
during the period from April 1 to May 2, when C. & R. had a price
advantage of 14¢ a gallon on 320 tons purchased by it. Based on the
total amount of its purchases between January 17 and October 1, 1955,
C. & R. would have received an additional $1,593.35 in savings if it had
received the benefit of the discounts granted to Fort Worth.

Parris Molasses & Feed Company (sometimes referred to herein as
Parris) is another distributor-customer which received some price
concessions from Pacific. As indicated in Table 1, the total amount of
the concessions received by Parris during the period at issue was
$943.60. Approximately 40% of the savings realized by Parris was due
to periodic discounts of 1/4¢ per gallon, and the balance was the result of
forward-bookmg contracts. Despite such savings by Parris, Fort
‘Worth had a price advantage of between ¢ to 14¢ per gallon during
most of the period, except between March 2 and April 15 when Parris
had a price advantage of 1/¢ a gallon on 878 tons. Based on the quan-
tity which it purchased between January 17 and October 1, 1955,
Parris’ net price disadvantage compared to Fort Worth amounted to
$484.08, after making due allowance for substantial savings realized
by Parris on forward-booking contracts.

The only other distributor-customer to receive any price concessions
during the period at issue was B. G. Thompson. Thompson received
a saving of $12.30 based on a differential of 14¢ a gallon on the pur-
chase of 14 tons on March 1, 1955, which was granted as price protec-
tion against Pacific’s price change occurring February 28, 1955. On
the basis of the total amount which Thompson purchased between
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January 17 and October 1, 1955, his net PI‘lCe dlsadvantage vis-a-vis
Fort Worth was $1,611.65.

As indicated in Table 1, three other distributor-customers recelved
no price concessions flom Pacific during the period at issue. W. L.
Hunt’s price disadvantage vis-a-vis Fort Worth was between 14¢ and
1¢ per gallon, and amounted to $681.66 on the total amount which he
purchased between July 6 and October 1, 1955. J. C. Barnes had a
similar price disadvantage in comparison w1th Fort Worth, the total
amount thereof being $624.58 on his purchases between January 17
and October 1, 1955, Yoakum Grain & Feed Company likewise had a
disadvantage of between 14¢ to 1¢ a gallon compared to the prices paid
by Fort Worth, which amounted to $121.06 from January 15 to Sep-
tember 12, 1955, on Yoakum’s total purchases.

In addition to the distributor-customers as to which there is evi-
dence of prices charged and quantities sold, as reflected in Table 1,
the record also reveals that there were a number of other distributors
to which Pacific sold molasses out of its Houston terminal.® Among
these was Houston Molasses Company, which purchased 243 tons
of molasses from Pacific in 1955 on none of which, according to
credited testimony of its principal owner, did it receive any discount.
In addition, Pacific sold to at.least eight other distributors during 1955
in amounts varying from 347 tons to over 4,000 tons. So far as appears
from the record, none of these distributors received a discount.

Differences Resulting from Forward-Booking Contracts

12. Complaint counsel makes no distinction between price differences
which took the form of outright discounts from Pacific’s quoted price,
f.0.b. its Houston terminal, and those which resulted from forward-
booking contracts or price-protection arrangements. While respond-
ents apparently concede that some of the straight discounts were
discriminatory (albeit claiming they were nonsubstantial in amount
and without the required statutory effect), they contend that the other
forms of price concession which were received by various of Pacific’s
customers were made available to substantially all of them on a nondis-
criminatory basis.

13. As already indicated, Pacific did periodically enter into so-called
forward-booking contracts with various of its distributor-customers.
Such contracts provided for the delivery of specified quantities of

6 Table 1 is based on CX 1 to 8, which were prepared by respondents for counsel sup-
porting the complaint and purport to show in detail the prices charged, the quantities
sold and the dates of sales to a number of Pacific’s customers. In addition, the record
contains evidence of total sales made by Pacific to all its distributor-customers during
1955 (RX 71 and 20).
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blackstrap molasses * over some future time period, which might vary
from 30 to 90 days. The pricing arrangement usually provided for
a specified ceiling price and, in the alternative, for the seller’s regular
quoted price on the date of shipment (referred to as the s.p.d.s. price),
if lower than the specified ceiling price. Under such a contract the cus-
tomer could receive a price advantage if Pacific’s quoted price at the
time of delivery had risen above the ceiling price specified in the con-

. tract. Such contracts, in effect, gave the customer the guarantee that he

would not have to pay any more than the ceiling price specified in the
contract even though Pacific’s quoted price had risen at the time of
delivery, while at the same time giving the customer the opportunity
of receiving a lower price in the event Pacific’s quoted price had de-
clined at the time of delivery. The contracts usually reserved to Pacific
the option of cancelling as to “any unshipped portion of this contract
not withdrawn according to schedule”.

14. Pacific’s practice of entering into forward-booking contracts
generally involved periods of contemplated oversupply of black-

~strap molasses when Pacific was, in effect, an “anxious seller” eager

to enter into contracts with customers calling for substantial future

-deliveries. It was its usual practice, on such occasions, to contact its

distributor-customers, either by telegram or telephone, advising them
of its offer to enter into forward-booking contracts. Thus, for example,
in January 1955 it made an offer, which was subject to acceptance

“between January 5 and February 27, to deliver molasses through the

month of March at a ceiling price of 1014¢ per gallon, f.0.b. Houston,
or its price on the date of delivery if lower. Its quoted price, f.0.b.

- Houston, between January 5 and February 27 was 1014¢ per gallon

(the ceiling price in the offer), but rose to 11¢ between February 28

and March 18, and to 1114¢ between March 19 and May 2. Thus, a

customer who had accepted Pacific’s offer would have received a price
advantage of 14¢ on deliveries between March 1 and March 18, and 1¢
on deliveries between March 19 and March 81.

15. During 1955 Pacific made five general offerings to customers
to enter into forward-booking contracts. So far as appears from the
record, the offers were identical as to the period each offer was in ef-
fect, the period when delivery was to be made under it, and the pricing
formula (%.e., the specified ceiling price or, in the alternative, the s.p.d.s.
price if lower). Likewise, so far as appears from the record, it was
the usual practice of Pacific in making offers fer forward-hooking
contracts to make them to all or substantially all of its distributor-

'iThe quantities were usually specified in the contracts in approximate amounts, such
as: “Forty (40) Tank Truckloads—Approx. 20 Tons Each” (CX 29).
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customers.® To the extent that it did so, and to the extent that it en-

-tered into- contracts . which conformed to the terms of its offers, it is
the opinion and finding of the examiner that Pacific’s practice in this
regard was nondiscriminatory. However, the record does reveal that
in at least two instances, involving forward-booking contracts with
Parris Molasses, the contracts provided for an additional 1/ ¢ discount
from the ceiling and s.p.d.s. price which had been generally offered.’
To the extent that the price provisions of the contracts deviated from
the price offered to other customers, the contracts were obviously
discriminatory.

16. The contention of complaint counsel that Pacific entered into
discriminatory forward-booking contracts is not based on contracts
entered into pursuant to general offerings of the type discussed above,
but rather on the admitted fact that Pacific has periodically accepted
bids from individual customers to enter into forward contracts at times
when it had no general invitation outstanding. The record discloses
that Pacific does not accept such offers as a matter of routine, but
makes its decision based on the current market situation and the
reliability of the customer making the offer, .e., whether the customer
has usually fulfilled his contracts. In accepting such offers Pacific
does not necessarily accept all the terms offered, but may negotiate
different terms, such as price, quantity or time of delivery.

The only example in the record of such a forward contract is one
involving Parris Molasses, with which Pacific entered into a contract
on July 27, 1955, for-20 tank truckloads of molasses, of approximately
20 tons each, to be delivered between July 27 and September 30, 1953,
at 12¢ per gallon. Unlike the usual forward-booking contracts previ-
ously discussed, the price was firm and the contract did not provide for

8 The record discloses that telegrams containing offers to enter into forward-booking
contracts were not sent to all of Pacific’'s distributor-customers (RX 72A-E). However,
respondent Doyle testified that “[w]e would call a lot of the customers by telephone”
(R. 895). While Doyle at first suggested that the offers were limited to those customers
to whom he thought he “had an opportunity to sell” (R. 893), he later claimed that he
sent telegrams or telephomed all distributor-customers concerning offers to enter into
forward contracts (R. 898, 899). Respondent Ferguson testified that it was Paecifie’s policy
to make forward offerings to ‘“customers or any potential customer, anyone that is a
molasses user., * * * [A]s anxious sellers we attempt to publicize as much as possible
the fact that we are interested in making forward contracts” (R. 950). While the matter
is not free from doubt, the examiner concludes, in the absence of substantial counter-
vailing evidence, that the offers were made generally available to Pacific's customers,

?2O0n January 17, 1955, Pacific entered into a forward contract with Parris calling for
a price of 10l ¢ per gallon or s.p.d.s. if lower, on shipments between January 17 and
March 31, 1955 (CX 29). This price conformed to the price in Pacific’'s general offering
(RX 85) ‘and was Pacific’'s current price at the time of the offer (RX 64). However, on
February 15, 1955, the price provision of the contract was modified to readi: “101%, cents
per gallon less 14 cent per gallon or seller’s price date of shipment whichever lower less
14 cent per gallon” (RX 60). This ¢ reduction was subsequently embodied in a later
forward contract calling for deliveries between March 22 to June 30, 1955, which was
extended to July 31, 1955 (RX 61-A).
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payment of the seller’s price on day of dellvery if lower. At the time
the contract was entered into, Pacific’s quoted price was the same as that
provided for in the contract and- it did not change duung the period
of delivery so that, in actuality, Parris received no price advantage.
The record fails to establish that Pacific has entered into any sub-
stantial number of such individually negotiated forward contracts or
that it has favored any particular customer or group of customers in
entering into such arrangements.

Complaint counsel also cites the requlrements contract of January 13,
1955, between Pacific and Fort Worth, as another example of a
discriminatory forward-booking contract. This contract, in the opin-
ion of the examiner, is not a forward-booking contract in the sense of
a contract in which the buyer receives the benefit of a fixed ceiling price
over a given future period. The price provided for in the contract
with Fort Worth varied in accordance with changes in the New Or-
leans price. To the extent that the New Orleans price was always 14¢
or more below the Houston price, Fort Worth received the equivalent
of a discount from the Houston price, a matter which has been hereto-
fore fully discussed. The legality of such discount must stand or fall on
its own bottom, separate and apart from any forward-booking aspect.

The record does disclose that Pacific made a separate forward-
booking arrangement with Fort Worth on March 4, 1955, guaranteeing
it a price of 1014¢ per gallon or Pacific’s New Orleans price if lower,
on shipments made during the month of March. Since the same offer
was made to Pacific’s New Orleans customers generally the contract
is not discriminatory as a forward-booking contract. However, to the
extent that it gave Fort Worth the benefit of the lower New Orleans
prices, which were not made available to Pacific’s other Houston cus-
tomers, it involved a discrimination in price of the same type as that
involved in the basic contract of January 18, 1955, between Pacific
and Fort Worth.

Price Protection

17. Another form of price concession given by Pacific involves the
periodic granting of price protection to individual distributor-
customers. The instances thereof appearing in the record occurred dur-
ing periods when Pacific had announced a general increase in ifs
quoted price, f.0.b. Houston. Such increases were sometimes announced
by telegram, effective immediately. When this occurred there might
be some customers who had already committed themselves to resell
molasses to one of their own customers at a price which was based on
Pacific’s previous price. Such customers would advise Pacific of their
predicament, and ask it to enable them to fill the outstanding order on
the basis of its previous price. If, upon investigation, Pacific was satis-
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fied as to the bona fides of the customer’s claim, it would give him the
benefit of its former price for a bief period of a few days in order to
fill existing commitments. The record fails to establish that Pacific
favored any particular customer or group of customers in the granting
of periodic price protection under the circumstances described above.
Discrimination in Sale of High-Briz Molasses

18. Although not specifically alleged in the complaint, counsel sup-
porting the complaint contends that respondents discriminated in
favor of Fort Worth and several other customers by selling them
molasses of high-brix content, (ranging from 85.4° to 89.2° brix). Since
such molasses has more solids and less water than standard 79.5° brix
the customer, in effect, is able to save approximately 10% in transpor-
tation costs by not paying freight on the additional water contained
in standard brix. The customer can add the necessary water after the
molasses has been received, so as to bring the solution down to 79.5°
brix and then resell it to it-s own customer, thereby receiving the bene-
fit of an approximately 10% saving in transportation costs.

19. The record fails to establish that Pacific engaged in any dis-
crimination in price, as such, in the sale of high-brix molasses. The
price at which such molasses is sold to distributor-customers by Pacific
is based on an established formula, in which the basic price of 79.5°
brix molasses is adjusted upwards in accordance with the additional
brix content of the molasses being sold. To the extent that any customer
may have received a lower basic price (in terms of the price of stand-
ard brix) this would, of course, be reflected in the price of the high
brix molasses, but in the absence of any discrimination in the basic
price, there is no additional price advantage obtained from the sale
of high-brix molasses as such.

20. While it is true that a customer purchasing high-brix molasses
does achieve a saving in transportation costs, the record fails to estab-
lish that Pacific has discriminated among the customers to whom it
sold high-brix molasses. Not every customer can use high-brix molasses
since it requires certain storage facilities and other special equipment
to add the water, so as to convert high-brix molasses to 79.5° brix,
after it has been received by the customer. Many distributors do not
have the equipment necessary for this operation and have no interest
in purchasing it. The record is lacking in substantial evidence that
Pacific failed to offer high-brix molasses to any customer who was
equipped to use it or that it refused to sell such molasses to any cus-
tomer who wished to buy it.

Competition Among Distributor-Customers

21. The complaint charges that the competitive effects of respond-
ents’ discriminations extend to both the line of commerce in which
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respondents are engaged and that in which their distributor-customers
are engaged. However, at the prehearing conference complaint coun-
sel indicated that they were restricting their claims to the line of
commerce of the distributor-customers, or to the so-called “secondary”
line of commerce. The proposed findings submitted by complaint coun-
sel claim an adverse competitive effect only in the secondary line of
commerce. The question which is, therefore, presented is as to the
extent to which competition exists between and among Pacific’s dis-
tributor-customers. Since the complaint, as amended, charges that
respondents discriminated in price by granting discounts to some dis-
tributors and not to others and by granting higher discounts to some
favored customers than to others, the matter of the existence of com-
petition among distributors involves not only a determination of
whether competition exists between favored and nonfavored distribu-
tors, but also whether it exists between and among favored distributors
receiving higher discounts than other favored distributors.

22. As previously noted, the evidence of alleged price diserimination
among Pacific’s distributor-customers involves customers purchasing
molasses from its Houston terminal and reselling such molasses to
customers located in Texas and in some of the surrounding states. The
distributor-customers concerning which evidence was offered, pur-
porting to show the extent of the discriminations in price and of com-
petition with other distributors, include Fort Worth Molasses, Marco
Chemical, C. & R. Molasses, Parris Molasses, B. G. T hompson, W. L.
Hunt, J. C. Barnes, Yoakum Grain, and Houston Molasses. These dis-
tributors are all located in the East-Texas area. Fort Worth, Marco,
Parris, and C. & R. have their headquarters in Fort Worth. Houston
Molasses and Barnes are located in Houston. Thompson has his place
of business in Madisonville, and Hunt has his in Georgetown, both
communities being located between Fort Worth and Houston. Yoakum
Grain is located in Yoakum, which is south of Fort Worth and east
cf Houston.

23. Fort Worth Molasses, the most favored customer pricewise, sells
and delivers in most, of Texas east of Abilene, and in Oklahoma, Kan-
sas, Arkansas and Missouri. According to the credited testimony of
its principal owner, it was in competition in 1955 with Marco Chemi-
cal, Parris Molasses and C. & R. Molasses. Marco sells in substantially
the same states or areas as Fort Worth Molasses, except that it does
not sell in Missouri and, in addition, sells in areas of Colorado,
Nebraska and New Mexico where Fort Worth does not sell. Competi-
tion between C. & R. and Fort Worth existed mainly in Texas. C. & R.
also sold in Colorado where Fort Worth did not sell, but where Marco
did. Parris sold both in Texas and Kansas in competition with Fort
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Worth, C. & R., and Marco. The credible testimony of other distribu-
tor-customers, in addition to Marco, Parris and C. & R., establishes
that they also competed with Fort Worth in 1955. Houston Molasses,®®
Thompson, Yoakum and Hunt competed with Fort Worth Molasses
in various parts of the East-Texas area, while Barnes competed not
only in East Texas but in Kansas, Missouri and Arkansas. The record
also establishes that some of the nonfavored customers competed with
others of the favored cutomers, in addition to competing with Fort
‘Worth. Thus, Hunt, Thompson and Barnes sold in competition with
Marco, while Houston Molasses sold in competition with Parris.

24. The complaint alleges, and respondents admit in their answer,
that Pacific “sells its products to two or more distributors who were
at all times mentioned in the complaint and now are in substantial
competition with each other in the resale of molasses.,” However,
respondents now contend that “only in the East Texas area was there
any significant competition between Fort Worth and other secondary
digtributors [and that] there is no showing that such competition was
intensive.” ** Contrary to the position which respondents now urge
despite the admission in their answer, the record does establish that
competition between many of Pacific’s distributors was significant,
substantial and, indeed, intensive (assuming arguendo that a showing
of “Intensive” competition is necessary).

Respondents’ argument concerning the insubstantiality of competi-
tion is based, in part, on the fact that some of the di: :ibutors did not
resell to the same customers as Fort Worth, or that some of them
tended to concentrate their sales efforts in different portions of the
territory than Fort Worth. In the opinion of the examiner the fact
that Fort Worth and some of the other distributors did not, at any
particular moment, happen to be selling to the same customers, or that
portions of their business were concentrated in somewhat different
aveas does not negate the existence of substantial competition. Most of
the distributors were ready, willing and able to sell to as many cus-
tomers as possible within the same areas and, despite some differences
in areas of concentration, many of the areas in which they sold were
located within the same general trade territories.

22 Respondents contend that Houston Molasses cannot be considered a competitor of Fort
Worth and other secondary distributors because it imported most of the molasses which it
sold. However, to the extent that Houston bought molasses from other importers, such
as Pacific, and resold it to ultimate users in competition with secondary distributors, it
occupied a dual position, and was in competition with the secondary distributors. In fact,
Pacific itself was regarded as a competitor by some of its own distributors, since it sold
to ultimate users in competition with them. Several of the distributors also referred to
Houston as being among their competitors.

10 Proposed Findings, page 63.
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Respondents also cite the fact that there were only about 34 dis-
tributors serving some 8,000 feed mills and feed lots located in Texas
and the seven nearby states, as raising “the inference that competition
could not have been intensive.” ** In the opinion of the examiner no
inference as to the level of intensity of competition in an industry can
be drawn merely on the basis of the proportion of sellers to buyers in
the industry. Additional information, such as the geographic distribu-
tion of buyers and sellers, and the relative size and demand of the
buyers, would be necessary before an informed judgment could be
made that competition was not intense.

Contrary to the position which is now being urged by respondents,
in April 1953 respondent Doyle acknowledged to respondent Ferguson
that “[w]e * * * find ourselves operating in an extremely competi-
tive market.” 22 If anything, competition in the industry had become
even more intense in 1955 than it was in 1953. While it isitrue that Doyle
was referring to competition between Pacific and certain distributors
who were receiving discounts from Pacific’s competitor, Southwestern
Sugar & Molasses, it is clear that his statement is also applicable to
competition between distributors since the latter compete with the
primary importers, such as Pacific and Southwestern, to the extent
that both groups sell to users of molasses,

25. Based on the facts discussed above and from the record as a
whole, it is concluded and found that there is substantial competition
between and among many of Pacific’s distributor-customers in the
resale of blackstrap molasses purchased from it. Such competition
exists both between customers who received favorable price treat-
ment from Pacific and those who were not so favored, and between
and among customers who received differing degrees of price
favoritism.

Competitive Effect

26. As has previously been found, Pacific granted discounts to
certain of its distributor-customers, while selling to others at its quoted
Houston price, and granted to certain distributor-customers higher
discounts than it granted to others among the favored distributor-
customers. The variations in price among its customers, both
favored and nonfavored, ranged from 14¢ to l4¢ and 1¢. The com-
plaint charges that because of the highly competitive nature of the
molasses business a discount of as little as 14¢ or L4¢ “readily deter-
mines the loss or retention of resale customers” by respondents’ cus-
tomers, and that the effect of respondents’ price diseriminations may

uJ1d., at page 26.
12 RX 21-A.
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be substantially to lessen, injure, destroy or prevent competition
between and among respondents’ distributor-customers,

27. While not denying, in the answer filed by them, the importance
of such discounts in the retention of customers, respondents deny, in
both their answer and their proposed findings, that any adverse com-
petitive effect may be anticipated from the discounts which Pacific
granted. The question to be determined at this point, therefore, is
whether price differentials of the order of magnitude indicated fall
within the proscription of the statute, insofar as having the requisite
competitive effect. In order to resolve this question, it is necessary
to consider whether the differentials are substantial in relation to
prices and margins, and whether, as alleged in the complaint, they
readily determine the loss or retention of customers. To a considera-
tion of these matters the examiner now turns.

(a). Pricing Structure and Profit Margins

28. The price at which distributors sell molasses is determined
basically by the price they pay for the molasses and the cost of deliver-
ing the molasses to the customer’s place of business. Many of Pacific’s
distributor-customers charge their customers a basic price based on
their cost f.0.b. Houston, plus freight to point of destination. Some
charge a flat price which does not break out the distributor’s cost and
the freight charges separately, but even this price is essentially com-
puted on the basis of the Houston price plus freight.’* To the extent
that distributors use the cost-plus-freight method in billing their cus-
tomers, they base their cost on Pacific’s price to them f.o.b. Houston.
In the case of those distributors who received a discount or other
price differential from Pacific, most passed this on to the customer
in the form of a lower basic price, but some pocketed the differential.
The distributor’s profit is generally made on the freight charges, ex-
cept to the extent that some distributors do not pass on to the customer
the benefit of a lower price received from Pacific. The freight charges
are fairly uniform, being based on the published tariffs of the Railroad
Commission of Texas, which fixes the shipping rates for molasses
in terms of the length of the haul.

29. To the extent that a distributor’s profit comes out of his freight
charges, the amount of the profit would, of course, depend on hlS
cost of hauling the molasses to his customer s place of business. The

13 As previously indicated, the complaint also alleges injury in the primary line of com-
merce but; in accordance with the statements made by eomplamt counsel at the prehearing
conference, this claim has been dropped.

¥ Among the distributors using the latter method is Marco Chemical. While testifying
that his commnv charged & flat price, rather than cost plus freight, Marco’s president
stated that '‘the customer sits down and mentally calculates this is so much over the
Houston price, you are too high or too low" (R. 509).
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record contains considerable evidence as to the cost-per-mile of hauling
molasses. Such costs varied from a low of 1614¢ (exclusive of admin-
istrative costs and depreciation) to a high of 25-28¢ per mile. Since
such costs were in many instances not related to any gross return
per mile, it is 104 possible to determine the net return of a number of
the distributors. However, in the case of two of the distributors, fig-
ures of the gross return per mile do appear in the recovd, and it is
possible to make a reasonable estimate of net return.

The most precise breakdown of costs and net return is that involv-
ing Alamo Feed Mills, a distributor selling in the East-Texas area.*®
Alamo’s figures, which were introduced into evidence by respondents,
reveal that its costs (exclusive of certain administrative costs) were
23.58¢ per mile and that its average return per mile from the cale
of molasses was 25.63¢, leaving a net return of 2.05¢ per mile.*® Based
on an average trip of 270 miles from Houston to Fort Worth, the
net return on an average truckload of 17 tons would be $5.54 or 33
a ton, which is less than 14¢ a gallon. Another set of figures in the
record is that of C. & R. Molasses, which charged 25¢ a running mile
above the cost of the molasses, and whose cost of hanling was esti-
mated at 19.4¢. This would mean a net return of 5.6¢ per mile, which
figure is probably high since the estimated cost of 19.4¢ was based on
all 161 of C. & R.’s trucks, only three of which hauled molasses and
on which costs were somewhat higher than on other types of trucks.
In any event, based on an average 270-mile trip from Houston to
Fort Worth and a truckload of 17 tons, C. & R.’s net return would be
%15.12 of 89¢ a ton, which is little more than 14¢ a gallon.

30. In addition to the evidence of costs and return per mile, dis-
cussed above, the record also contains evidence of net profits c¢n a
per-gallon basis. The president of Marco Chemical called as a wit-
ness by respondents, estimated his company’s net profit from the sale
of molasses at 1l4¢ per gallon. However, Marco also hauls tallow,
cottonseed oils and other liquids as a backhaul in its trucks, and the
estimated profit of 114¢ per gallon on molasses takes into account
the saving in cost of having another product to backhaul. To the ex-
tent that a distributor does not have a backhaul business and brings
his trucks back empty, his net return would be lower. The testimony
of other distributors indicates that the net profit on a gallon of mo-
lasses is nearer to 14 ¢ or even less.

35 Alamo. purchased only 83 tons from Pacific in 1953, but had purchased almost 5,000
tons im 1954 and over 7,500 tons in 1953.

18 ¥p their proposed findings, respondents (at page 24) refer to Alamo's profit as 2.05¢
per gallon. However, it is clear from the exhibit (RX 70) and the testimony (R. 7427 tbat
the return is on a per mile, and not on a per gallon, basis.
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(b). Importance of Discounts

31. Whatever may be the precise margin of profit of distributors
of molasses purchasing from Pacific’s Houston terminal, the distribu-
tors called by both sides in this proceeding were almost unanimous
in their testimony as to the importance of discounts of 14¢ or l4¢
per gallon, in their ability to operate at a profit-and to retain or
obtain customers. Thus, the president of Alamo Feed, called as a wit-
ness by respondents, testified that a discount of ls¢ a gallon was
“yery important * * * [bJecause that represents in a small margin
approximately all that is made off of molasses™.*" According to Marco's
president, also called as respondents’ witness, the receipt of a discount
of 14¢ a gallon had enabled him to sell to customers to whom he could
not otherwise sell, and he had had to lose certain customers “because
people were selling molasses * * * so cheap we felt we could not
afford to handle it™.® The representative of Fort Worth Molasses,
the most favored customer and likewise a witness for respondents,
left no doubt as to the importance of a 14¢ discount to his company,
testifying that “it meant quite a bit of money™ in terms of the volume
he was handling. When asked whether “that is rather important”,
he stated : “And a wee bit more, yes™.** Both W. L. Hunt and Houston
Molasses regarded 14¢ a gallon as important, and the latter’s repre-
sentative indicated that he had had to cut his price by that amount
in order not to lose customers.

32.. The record establishes that a discount of 1/4¢ or 14¢ a gallon 1s
not only important in the retention or obtaining of customers, but
even to a distributor’s survival in business. Thus, it appears that two
of the distributors which received no discounts, J. C. Barnes and
C. & R. Molasses, went out of the molasses business in the latter part
of 1955. Barnes testified that he couldn’t compete with other distribu-
tors because he ‘“couldn’t meet the price” and “just couldn’t stay in
business any longer”.?® C. & R. Molasses decided to sell its molasses
trucks because the company was losing money on its molasses
operations.?*

33. Respondents contend that there were approximately 16 other
distributors serving the same general area who went out of business
during the same period as Barnes and C. & R., and that since 12 of

1T R. 754-755. The same witness answered in the afirmative when asked : “You are saying
a half a cent of it is the terms of your mnet profit?” (R. 753).

B R. 510, 527.

1 R. 478. When asked whether he had told Pacific a discount of 3¢ was important to
him at the time he discussed the matter of doing business with them, the witness stated :
“I don’t recall telling them that, because I supposed they knew it was important” (R. 480}.

» R. 134, 139, -

A R. 279-280.
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them had received discounts (mainly from Pacific’s competitior),
Pacific’s price reductions to some of its own distributors could not
have been a factor in the departure from business of some of its non-
favored customers. Aside from the fact that the evidence relied upon
by respondents to the effect that 12 of the departing distributors had
received discounts is unreliable hearsay, the bare fact that such dis-
tributors had received some discount is of little probative value in the
absence of reliable evidence as to the extent and duration of the dis-
counts received by them in comparison with those who survived.

34. Respondents also point out that there are a number of other
factors, in addition to the price of molasses, which may affect the
profitability of a distributor’s operations or his ability to survive.
Among those referred to are, (a) whether the distributor has a back-
haul business of other commodities to help defray the cost of operat-
ing his trucks, (b) whether the distributor uses a 17-ton or a 20-ton
truck (the use of the latter, according to respondents, resulting in a
saving of 1¢ per gallon on a trip of 916 miles from Houston to Okla-
homa City, which is considerably longer than the distance travelled
by many distributors), and (c) whether the distributor uses a gasoline-
powered, or diesel-powered, truck (the use of the latter, according
to respondents, resulting in a saving of .7¢ per gallon on the same
916-mile trip).

The fact that a nonfavored customer could cut the losses resulting
from his lack of price parity with a favored customer by building up
a backhaul business or by buying a 20-ton truck or a diesel-powered
one is, in the opinion of the examiner, irrelevant on its face. If these
facts have any relevance, it is that they attest to the narrowness of
the margins in the molasses business, which causes distributors to buy
the more expensive rigs required for backhauls, or to buy larger and
costlier trucks of other types, in order to defray their truck operating
costs and try to save sums as minute as .7¢ on a gallon of molasses
hauled. Tt is also significant that among the distributors who stressed
the importance of a discount of 14¢ or 14¢ a gallon in the operation of
their business, a number had a backhaul business or operated 20-ton
trucks.2? Despite these supposed advantages, they found it difficult to
compete with the favored customer or customers.

35. Respondents’ present position, that a 4¢ or lh¢-a-gallon dis-
count is not important in the competitive picture, hardly squares with
the statement made by respondent Doyle to respondent Ferguson in
April 1953 (in the letter previously referred to) that as a result of

22 Among those equipped for a backhaul business were Marco, Thompson, Barnes, Yoakum,
Parris, and Alamo. At least Parris and Marco had 20-ton trucks, the latter even having
some of 25-ton capacity.
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Southwestern’s granting of a 14¢ discount to some of its distributors
“these firms are able to compete with us” and “[w]e therefore find
ourselves operating in an extremely competitive market”.?® If a pri-
mary importer finds it difficult to compete with secondary distributors
because of a discount of 14¢ a gallon from a basic price the same as its
ovwn, it seems self-evident that secondary distributors buying from
Pacific and not receiving such a discount would be at a disadvantage
in competing with other distributors who received a discount.

36. Of final significance in determining the importance of discounts
of 14¢ or L,¢ a gallon is Pacific’s own price schedule during the period
at issue. Its prices, f.0.b. Houston, between January 1 and October 1,
1955, remained within the narrow range of 10%4¢ to 12¢ per gallon
and those f.o.b. New Orleans ranged from 934¢ to 1114¢ per gallon.
Such changes as occurred were generally in multiples of 34¢ or 14¢ per
gallon, upwards or downwards. It seems evident in the light of this
price structure that sums as small as 34 ¢ to 14¢ a gallon were significant
and important in the industry.

37. Based on the facts discussed above, and from the record as a
whole, it is concluded and found that discounts of ¥4¢ and 14¢ are sub-
stuntial in relation to prices and margins, and are important to dis-
tributors selling blackstrap molasses from the Houston terminal area,
and that the effect of Pacific’s granting discounts of this order of
magnitude to certain of its distributor-customers and denying them
to others, and of granting discounts of this order of magnitude to some
distributor-customers over and above discounts granted to others may
be substantially to lessen, injure, destroy or prevent competition be-
tween and among Pacific’s distributor-customers purchasing black-
strap molasses out of its Houston terminal.

Defense of Meeting Competition

38. Respondents contend that in granting discounts to Fort Worth
Molasses during most of 1955, and to a few other distributor-customers
at periodic intervals, respondent Pacific did so in good faith in order
to meet the equally low prices of its principal competitor, South-
western Sugar & Molasses Company. They contend that respondent
Doyle had received reports during 1953 that Southwestern was grant-
ing a discount of 14¢ a gallon to virtually every trucker in the area,
that this situation continued in 1954 and was aggravated by South-
western’s extending the discounts to certain large users and by absorb-
ing the 8% transportation tax, and that Pacific “begin to lose signifi-
cant amounts of business” and was finally compelled to reduce its prices
to some of its customers, including Fort Worth Molasses, in order to
meet Southwestern’s competition,

B RX 21-A. (See page 692 and fn. 12, supra}.
313-121—70——43
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39. Reduced to its legal essentials Pacific’s defense is that, (a) so far
as it was aware Southwestern’s discount of 14¢ a gallon was being
granted to all of its distributor-customers and was therefore a lawful
price, (b) Pacific acted defensively by granting discounts to some of
its existing customers, and not to acquire new customers, and (c) it
merely met Southwestern's equally low price and, in some instances,
even granted lesser discounts where it was possible to retain a customer
on that basis. It is the opinion and finding of the examiner that the
record does not sustain respondents’ position since it is by no means
clear that Pacific, (a) had reason to believe it was meeting a uniform
discount to distributors by Southwestern when it elected to grant some
distributors a discount, (b) used discounts solely on a defensive basis
in order to retain existing customers and not to obtain new customers,
and (c¢) in all instances limited the amount of its discounts to those
granted by Southwestern. To a consideration of the facts which form
the basis of these findings the examiner now turns.

40. Pacific entered the Houston market in late 1949 with the pur-
chase of the terminal and storage facilities of Ralston-Purina Com-
pany. Its sole competitor at that time was Southwestern Sugar &
Molasses Company, which also operated a terminal at Houston. Addi-
tional competitors entered the Texas market in 1958 and 1954, when
Standard Molasses Company and Molasses Trading Company opened
terminals at Beaumont and Corpus Christi, respectively.

41.-From late 1949 to the end of 1952 Pacific occupied a relatively
minor position in the market served by terminals located in the East-
Texas area. However, in late 1952 respondent Doyle went to work for
Pacific as sales manager in charge of its Gulf Division, which included
the Houston terminal. Doyle undertook an aggressive campaign to
increase Pacific’s sales out of its Houston terminal. His efforts were
marked with considerable success, so that by July 1953, he was able
to veport to respondent Ferguson that Pacific was “getting approxi-
mately one-third of the molasses business in Texas™.** While complain-
ing to Ferguson that Southwestern was cutting prices by granting
some distributors and brokers a discount of 74¢ a gallon Doyle, never-
theless, advised Ferguson that: “The outlook for Pacific under these
conditions is to pretty well hold our own, and at the same time con-
tinue to pick up a small number of customers from time to time.” As
late as November 2, 1953, Doyle advised Ferguson that Pacific had
acquired four new customers who had previously been buying from
Southwestern.?

42. Up to about the middle of 1954 Pacific engaged mainly in direct
selling to ultimate users of molasses, such as feed mills and feed lots.
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In addition to its terminal in Houston it also had a sales oftice in Hous-
ton and employed several salesmen to contact customers and potential.
customers. However, Pacific also sold to a few distributor- customers,
the principal one belng Alamo Products Company, located in San
Antonio and serving an area in southeast Texas which Pacific felt
could be better served by a distributor rather than on a direct basis.
Up to about the middle of 1954 Pacific sold to both ultimate users
and distributors on the basis of its Houston quoted price, without any
discount. However, in the spring of 1954 it began to give its user-
customers, to whom it was selling on a delivered basis, reductions from
its freight charges equivalent to 14¢ a gallon. It also granted Alamo
a discount of ¢ a gallon from the f.o.b. Houston price. During the
summer of 1954 Pacific closed its Houston sales office and began to
concentrate on selling to distributors, rather than to ultimate users.
The principal distributor-customer acquired by Pacific was Fort
Vorth Molasses, which became its customer in January 1955, Pacific’s
sales to distributors increased from approximately 20,000 tons in 1953
te 20,000 in 1954 and 54,000 in 19535, Most of the increase in 1955 was
accounted for by sales to Fort Worth. which amounted to approxi-
mately 22,750 tons.

43. The record fails to sustain respondents’ position that in grant-
ing discounts to some distributor-customers Pacific acted in the good
hltl belief that its competitor, Southwestern, was granting dlSCOlllltb
to all of its distributor-customers. The record does disclose that in
the middle of 1953 Pacific had received information to the effect that
some of Southwestern’s larger distributor-customers, including par-
ticularly Fort Worth Molasses and Graves Molasses Compan\' (an-
other distributor located in Fort W 01(]1) were receiving a discount
of L4¢ a gallon.® It also appears that in February 1954 Pacific had
reason to believe this discount was being extended to other “secondary
distributors™,*” and that by the end of March 1954 it suspected that
Southwestern was “giving all independent truckers a discount of Li¢
per gallon™.2s Hower er, b} May 1954 Pacific had received information
indicating that Southwestern had changed to a quantity discount
system, under which the customer received no discount if he ordered
less than four loads a week, but received a discount of /¢ a gallon on
orders of four loads, and a discount of 14¢ a gallon on five loads or
more.”® When advised of this sy stem by respondent Doyle, respondent
Fergusen replied on June 2, 1954 :

% RX 21-4, RX 22-A.
% RX 24,

*RX 25-4.

®RX 30.

% RX 32,
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This system of discount, in our opinion, is actually in violation of the Robinson-
Patman Act unless Kaplan [Southwestern] can show that a saving is made to
warrant the discount, and we doubt if that is possible. [Emphasis supplied.]
While there is some reference in the correspondence between Doyle
and Ferguson during July and August 1954, to Southwestern’s giving
a 15¢ a gallon discount “to independent truckers and to larger ac-
counts”® it is by no means clear that they understood Southwestern
had abandoned the quantity discount system and was then giving a
discount to all distributor-customers.

44. With the exception of Alamo Products, Pacific did not grant
any discounts to its distributor-customers until January 1955, when
it made its contract with Fort Worth Molasses to sell to it at the New
Orleans price. Despite the granting of discounts by Southwestern,
Pacific was admittedly able to maintain its market position “[u]ntil
late 1954”.% While respondents contend that Pacific’s market position
thereafter deteriorated, thus impelling it to grant discounts to Fort
Worth and to others, the examiner is not satisfied from the record that
this is so. There is no substantial evidence in the record of any dete-
rioration of Pacific’s market position in late 1954. Pacific introduced
no figures of its over-all sales during the period, and the record dis-
closes that its sales to distributors increased by over 9,000 tons from
1953 to 1954. On February 9, 1955, at a time when the arrangement with
Fort Worth had hardly begun to show any results, respondent Doyle
advised his company’s president that he was of “the opinion that we
have a nice volume at Houston”.®

45. From a careful reading of the correspondence between Doyle
and Ferguson and from their testimony as a whole, the examiner is
convinced that the granting of discounts to Fort Worth and a few
other distributors was not due to any significant decline in Pacific’s
sales, but to the conviction that its interests would be better served
by concentrating more on sales to distributors and less on direct sales
to users. Undoubtedly the fact that Southwestern had been granting
discounts to some of the major distributors had played a part in this
decision since it had placed these distributors in a better position to
compete with Pacific in sales to ultimate users. However, Southwest-
ern had also purportedly cut its prices to some of its user-customers.
This combination of factors had caused Pacific to cut its freight
charges to some of its larger customers, and presumably resulted in
some narrowing of its profit margins. Up to that time it had been
reluctant to give any discounts to distributors because it did not wish
to see their growth encouraged as an intermediary between the large

2 RX 34-A, RX 35.
22 Respondents’ Proposed Findings, page 46.
#RX 37-B.
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importers and the users of molasses.* By the end of 1954 and early
1955 Pacific had come to the realization that the truck distributors
were there to stay and that it would serve its interests to do business
with them.®

46. In entering into business relations with Fort Worth Molasses,
Pacific 'did not do so as a defensive measure to keep from losing a
customer, but to gain a customer and enhance its market position.
There is no record basis for the contention, advanced in respondent’s
findings (page 48), that “at no time did Pacific gain new customers
as a result of selective price reductions”. It is true that Fort Worth
had purchased some molasses from one of Pacific’s terminals on the
West Coast in the early 1940’s. However, Fort Worth had never been
a customer of Pacific’s Houston terminal from the time operations.
there were commenced in late 1949 until January 1955. In fact, Fort
Worth was actually a competitor of Pacific’s in selling to molasses
users. Pacific recognized Fort Worth as being Southwestern’s cus- |
tomer, and began to make overtures to Fort Worth in the latter part of
1954 to do business with it. These efforts culminated in the January
1955 contract. '

47. In offering Fort Worth a discount not only did Pacific not do
so for the purpose of retaining a customer, but it gave Fort Worth a
better price arrangement than the latter then had with Southwestern,
in order to induce Fort Worth to change suppliers. As the testimony of
Fort Worth’s president indicates, he told respondent Ferguson in
January 1955 that “if he could sell me on the same basis that I was
buying it [from Southwestern], I would be glad to buy some from
him”.%¢ At that time Fort Worth, to Ferguson’s knowledge, was get-
ting a discount of 14¢ a gallon from Southwestern. Ferguson conceded
in his testimony that “it was obvious to us that a half cent was the
figure we would have to meet”.s Despite this, Ferguson offered Fort
Worth not a half cent discount from the Houston price, but the lower
New Orleans price, which was never less than 14¢ a gallon below
Houston and for substantial periods was 1¢ and more below Houston.®
The reason for this more favorable arrangement was that Ferguson
wanted to do more than merely have Fort Worth buy “some” of its
molasses from Pacific, as the testimony of the Fort Worth representa-
tive indicates. Ferguson sought to offer the Fort Worth official a better

% On March 30, 1954, Dorle had advised Ferguson (RX 25-B) : “Your comment in re-
gards to taking one-half cent off the freight rate is certainly far better than giving one-half
cent to these truckers and encouraging their growth and development”. [Emphasis
supplied.] .

# As Dorle advised Ferguson on February 9, 1955, referring to the Fort Worth market:
“The independent truckers bave almost all this business and are becoming more impertant
factors in the Texas market all the time” (RX 37-4).

% R, 469.

w R, 972,

% During the time the contract between Pacitic and Fort Worth was in effect the maximum
differential was 1¢. However, later in the year it increased to 1%¢ and finally to 2¢.
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arrangement than he was then getting from Southwestern in order to
tie Fort Worth to a “long-term contract™® F erguson accordingly
“pointed out to him * * * the advantage of the New Orleans price”.«

48. Respondents contend that in granting Fort Worth the benefit of
the New Orleans price Pacific was really giving the latter the equiva-
lent of a 14¢ a gallon discount since the “normal” differential betireen
the Houston and New Orleans terminals was 14¢ a gallon. Contrary
to respondents’ contention, 14¢ a gallon was the ménimum differential
between the two cities, and both Pacific and Fort Worth were fully

aware that the latter stood to obtain even greater discounts by paying
the New Orleans price. The quid pro quo for this more favorable ar-
rangement was Fort Worth's agreement to sign a long-term require-

ments contract. It may be noted that in September 1953, when Pacific’s
supplies became short and it was apparently not as anxious to continue
the Fort Worth arrangement as it formerly had been, it had no trouble
in finding appropriate language to specifically fix Fort Worth's dis-
count “at 15¢ per gallon below our prevailing Houston price’.*

40. It is significant that in granting Fort Worth a discount, which
at timey was over l4¢ a gallon, Pacific did so despite indications in
the record that it was able to maintain its position by keeping its price
within 14¢ of Southwestern’s, Thus, on March 30, 1954, in advising
Ferguson that Southwestern was granting “independent truckers a
discount of 14 cent per gallon™, Doyle stated: “We have found that we
can effectively sell against Southwestern and their truckers if we arve
no more than 1/4¢ per gallon higher”.** The reason for this was that
Pacific had convinced some distributors and users that its molasses
was of a more uniform brix content than Southwestern’s, and that
the Joading services at its terminal were better. In line with this, Pacific
had limited its discounts to Alamo Products in 1954 to 14¢ a gallon,
and those to Marco and Parris in 1955 to 1/¢ a gallon. Significantly,
these were all existing customers of Pacific and the granting of dis-
counts to them was in line with Pacific’s professed policy of offering
discounts to meet Southwestern’s competition “only in the instances
ot our established customers™* Yet in the case of Fort Worth, Pacific
not only exceeded its normal 1/4¢ discount, but gave its new customer
a somewhat better proposition than it was getting from Southwestern.
The reason for this obviously was Fort Worth’s substantial volume,
and the fact that it was willing to sign a long-term requirements
contract.

 As Ferguson testified (R. 973) : “We were admittedly trying to arrange a long-term
contract with Fort Worth Molasses Company, and we were trying to present Fort Worth
with the best possible offering that we could make'.

4 R. 973.

4 RX 66-A.

2 RX 25-A.

“ RX 24,
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20. Based on the facts discussed above, and from the record as a
whole, it is concluded and found that respondent Pacific has failed to
establish that the granting of discounts by it was limited to circum-
stances where it was acting in good faith to meet the equally low prices
of a competitor. On the contrary, the record establiches that at least
in the case of Fort TWorth Molasses respondent acted in other than a
defensive manner and exceeded the discounts being granted by its
principal competitor, Southwestern Sugar & Molasses C-omp,ln.s.
Functional Discovnts

50. As a further defense, respondents contend that the favored
customers of Pacific performed “distinctly different services or func-
tions” than did nonfavored customers, and therefore “had inherently
higher costs” than nonfavored customers not performing such func-
tions or services. It points out, in this connection, that both Fort Worth
Molasses and Marco Chemical had storage facilities which enabled
them to store large quantltles of molas<e5, thereby relieving Pacific’s
Iimited storage capacity in Houston. Also cited is the fact that these
companies employed salesmen thus, presumably, relieving Pacific of
the necessity for putting additional sales effort in the field.

51. The legal sufficiency of these facts as a defense to the granting
ot discounts will be hereafter discussed. However, it may be noted at
this point that the granting of the discounts to these customers was in
no way related to, or conditioned on, any special functions or services
rendered by them. C. & R. Molasses and Houston Molasses both had
storage facilities, and yet no special discount was granted to them.
Mazrco received a discount for only a brief period, although it was
capable of performing, and did perform, the same storage of molasses
during the entire time that it bought from Pacific. It is clear from the
contract between Pacific and Fort Worth that the latter received the
benefit of a special price not because of any storage or sales services
to be rendered for Pacific, but because it agreed to buy its total require-
ments of molasses from Pacific. It is concluded and found that the
record fails to establish that the discounts granted by Pacific to certain
of its distributor-customers were omnted in contemplation of any
special services or functions performed by them or because of any
special cost incurred by them on behalf of Pacific.

CONCLTSIONS

1. The complaint alleges, the answer admits, and the record estab-
lishes, that respondent Paclﬁc Molasses Company is engaged in the
importation, distribution and sale of “offshore” molasses thronghout
the United States, and that its sales are substantial. The record also
establishes that it imports and sells substantial quantities of blackstrap
molasses from its Houston, Texas terminal to customers who are Io-
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cated in various other States of the United States or who transport such
molasses to various other States of the United States. It is, accordingly,
concluded in accordance with the foregoing and with the admissions
of respondents, that respondent Pacific Molasses Company, both gen-
erally and at its Houston, Tex. terminal, is engaged in commerce,
within the meaning of the Clayton Act.

2. The record establishes that the respondent Pacific Molasses Com-
pany, at its Houston, Tex. terminal, has charged different prices to
different purchasers of blackstrap molasses of like grade and quality,
and that one or more of such purchases involved sales or shipments
across State lines. It i Is, accordingly, concluded that respondent Pacific
Molasses Company, in the course of commerce, has discriminated in
price between different purchasers of blackstrap molasses of like grade
and quality, and that one or more of the purchases 1m01ved in such
discriminations was in commerce.

Respondents concede that under #7°C v. Anheuser-Busch, 363 U.S.
536, a difference in price ordinarily constitutes a discrimination in
price. However, they seek to add a gloss to the holdlng of the Anheuser-
Busch case, viz, that the differences in price must involve “reasonably
contemporaneous” transactions in order to constitute a discrimination.
Respondents cite, in this connection, the holding in A¢alanta v. FTC,
258 F. 2d 365 (9 Cir., 1958), that “the time interval is a determmmg
factor” in determmmg whether the granting of the advertising al-
lowances there involved was discriminatory, in violation of Section

2(d) of the Clayton Act. Respondents contend that in the instant case
“[m]any of the sales at a discount were not contemporaneous with
sales at the published Houston price and hence, cannot be considered
discriminatory.”

In the opinion of the examiner there is no requirement that sales at
different prices must be “contemporaneous” in order to constitute a
discrimination. So long as the sales are not so remote in time as to sug-
gest that the prices were determined by different market conditions, the
d1ﬁerences in price must be considered discriminatory. Dependmg on
the industry, sales separated by days, weeks or even months may be
considered discriminatory, unless it is established by the party arguing
to the contrary that such differences in price were the result of different
market conditions. In the instant case the record establishes that
respondent Pacific Molasses Company’s quoted Houston price re-
mained stable for periods as long as several weeks and even several
months.** All customers buying from it during any such period were
entitled to equality of price treatment, and those not receiving such
treatment were being discriminated against, within the meaning of

¢ The price from March 19 to May 2, 1955, remained stationary at 11%4¢ a gallon,
From August 2 to November 19, 1955, the price was unchanged at 12¢.
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the Robinson-Patman Act. In any event, while respondents contend
that “many” of the sales at different prices were not “contemporane-
ous”, they apparently concede that many were. The record contains
numerous instances of sales at different prices being made on the same
day or within a matter of a few days of one another. Certainly even
under respondents’ definition, assuming arguendo there is such a
requirement in the law, such sales would be deemed to be “reasonably
contemporaneous”.

3. In most instances the differences in price between and among
customers were the result of the granting of a specific discount or price
below respondent Pacific Molasses Company’s quoted price at its
Houston terminal. Such differences in price were clearly discrimina-
tory. However, as heretofore found, in some instances such differences
resulted from forward-booking contracts involving future deliveries,
or from the granting of price protection for brief periods following a
price change. '

Insofar as forward-booking contracts are concerned, the record
establishes the respondent Pacific Molasses Company periodically
makes general offerings to its customers to enter into such contracts,
on specified terms. So far as appears from the record such offers are
extended to all customers. On occasion, the corporate respondent ac-
cepts bids from individual customers to enter in contracts for future
deliveries, other than pursuant to general offerings made by it. The
record fails to establish that said respondent has tended to favor any
particular customer or group of customers in periodically accepting
such bids. It also appears from the record that said respondent has
granted price protection to individual customers, so as to permit them
to fill a contract for the resale of molasses based on said respondent’s
lower price prior to a price change. The record fails to establish that
the corporate respondent has tended to favor any particular customer
or group of customers in the granting of price protection.

Counsel supporting complaint makes no contention as to the illegality
of forward-booking contracts entered into by the corporate respondent
pursuant to general offers made to customers. Counsel does, however,
question the legality of forward contracts made pursuant to a bid

received from an individual customer, apparently contending if such
an offer is accepted the respondent must offer other customers an
opportunity to enter into similar contracts. The examiner notes, in this
connection, that in the Corn Products Refining Co. case, 34 F.T.C. 850,
877, the Commission specifically exempted from its order prohibiting
discriminations in price, sales “for future delivery which do not in-
volve such discriminations in price at the time of actual sale.” It is also
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noted -that. the draftsman of the bill which became the Robinson-
Patman Act stated, “[o]n the question of futures”, that the bill
would not prehibit a sale to “a purchaser of futures * * * in May, at
one price, for delivery in December, when the price of the market-in
December for spot purchases would be different” and, further, that.
“the bill does not affect the relationship between future and spot:pur-

chases [because] [t]hey are different things and are based on. market
conditions at different times or relating to different times. It would
require the equal treatment of future bu} ers of the same goods, buying
at the same time and in the same future.” #

So.far as appears from the record in the instant case, cllstrlbutor“
purchasing pursuant to general offers to sell on a forward basis ra-
ceived equal treatment, except for one distributor whose contract was
amended to add a 1/4¢ discount. In the case of forward contraets not
made pursuant to general offerings, it is the opinion of the examiner
that there is no discrimination involved merely because the seller has
not offered similar contracts to its other customer, in the absence of
substantial evidence (which does not appear in this record) that the
seller has tended to favor a particular customer or group of customers
in accepting such offers or has turned down similar bids from other
customers made at or about the same time as the one accepted.

-Complaint counsel has advanced no separate contention with respect
to the corporate 1e%pondent s practiee of granting price protection, but
presumably contends, as in the case of fon ard contracts, that such
arrangements are discriminatory unless made with all distributors. The
examiner finds himself in disagreement with this contention. So far as
appears from the record, price protection is granted only where the
customer has demonstrated that he had already committed himself to
resell the merchandise at a lower price based on the corporate respond-
ent’s price prior to a price change. To require said respondent: to per-

it other customers, who had made no such commitments, to purchase
at its former price would be to give such customers the equ1va1ent of
a price advantage. In any event, the corporate respondent’s practice

of granting price protection to 111(11\’1(11111 customers does not involve
amounts of such substantiality as to have any significant effect on
compctlfl\ e relations, since it cccurs only <‘pomdicallv and covers pur-
chases made for only a day or two foho“msz a price change. Further-
more, the record fails to establish that res spondent has tended to favor
anyv pm*tiou]ar customer or group of customers in the periodic granting
of price protection. '

4. The differentials in price which have heretofore been found fto
e diseriminatory ranged from /¢ to 1¢ per gallon. The record estab-

5 Hearings Before House Committee on Judiciary on Bills to Amend Clayton Act, T4th
Cong., 1st Sess. 24 and 36 (1935).
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lishes the existence of substantial competition between favored and
nonfavored customers, and between and among customers receiving
more favorable price treatment than others. It has also been found
that profit margins of distributors of blackstrap molasses are very
narrow and generally are around 4¢ per gallon or even less. It has
likewise been found that price differentials of as little as 1/ ¢ or L4¢ per
gallon are important to distributors of blackstrap molasses, and sub-
stantially affect their ability to compete and even their ability to sur-
vive in business. It is, accordingly, concluded that the diseriminations
here found to have occurred fall within the proscription of the statute,
insofar as having the requisite competitive effect, since the record
clearly establishes that the effect of such discriminations may be sub-
stantially to lessen, injure, destroy or prevent competition with cus-
tomers receiving the benefit of such diseriminations.

This conclusion is inevitable in the light of the Commission’s hold-
ings, based on the Supreme Court’s decision in #7°C v. Morton Salt
Co., 334 U.S. 87 (1948) that “in price discrimination cases involving
competition between buyers, the requisite injury to such competition
may be inferred from a showing that the seller charged one purchaser
a higher price for like goods than he had charged one or more of the
purchaser’s competitors and that the amount of this diserimination was
substantial.” ¢ There is abundant evidence in the record for conclud-
ing that the amount of the discriminations here involved was substan-
tial. This is clear from the findings previously made that profit mar-
gins in the industry are small and that price differentials of as little
as 14¢ or L4¢ a gallon are important in that they significantly affect
a distributor’s flblhty to retain or gain customers, to operate at a profit
and even to survive in business.

Respondents contend that there has heen no showing of competitive
injury, within the meaning of the A orton Salt case, because it has not
been established that the differentials in price are substantial “with ref-
erence to the number of purchﬂ ses made from Pacific compared to the
number made from others”.*” Respondent’s argument does not prop-
erly reflect the holding of the M orton Salt case. The Court’s reference
to substantiality was in terms of the amount of differential, not in tenns
of the total amount of the purchases. Thus, the Court stated (at page
50) that in a case involving competition between customers of the same
seller the statutory test is met by a showing that the seller sells goods
“to some customers substantially cheaper than they sell like goods to
the competitors of these customers” [emphasis supplied]. The Court
“American 0il Company, Docket 8183, June 27. 1962 [60 F.T.C. 1786] : see also, T nited
Biscuit Co. of America, Docket 7817, June 2§, 1962 [60 F.T.C. 1893] ; T'ri-Valley Paclking
Association, Docket 7225, May 10, 1962 [60 T.T.C. 1134]; and The Barden Company,

Docket 7129, Jan, 30, 1963 [62 F.7.C. 130].
47 Respondent’s Proposed Findings, page 24.
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specifically overruled an argument as to the lack of probability of an
adverse competitive effect based on the fact that the amounts involved
in the sales to nonfavored customers were “very small in comparison
with the total volume of its [the seller’s] business™ and that the item
involved in the discrimination was “a small item” in the customers’
businesses, the Court stating (at page 49) :

Congress intended to protect a merchant from competitive injury attributable
to discriminatory prices * * * whether the particular goods constituted a magor
or minor portion of his stock. [Emphasis supplied.]

In any event, the record here establishes that the discriminations in-
volved were substantial, not only in terms of the differentials in price,
but in terms of the total amounts of the purchases of both the favored
customer and many of the nonfavored customers.

Respondents further contend that no finding of competitive injury
can be made because the record does not establish “the requisite in-
tensive competition between favored and nonfavored customers”. Re-
spondents’ contention in this respect is lacking in merit. In the first
place, there is no requirement under the Morfon Salt case that compe-
tition between customers must be “intensive”. It is sufficient, in the
opinion of the examiner, that there is substantial competition between
them. It may be noted, in this connection, that in the recent Ti-Valley
case the existence of competition between favored and nonfavored
customers in the resale of the goods involved in the discrimination was
held to be unnecessary. In the earlier case of Corn Products Refining
Co. v. FTC, 324 U.S. 726 (1945), there was no competition between
purchasers in the resale of the products sold by respondent, since the
product was used as an ingredient of another product manufactured by
the customers. In that case the Court also held that it was unnecessary
that the differential in price be reflected in the price at which the goods
were resold by the favored customers, thus suggesting that intensive
competition in the resale of the products need not be shown.

In any event, even assuming arguendo that there must be a showing
that competition in the resale of blackstrap molasses is “intensive”
or “keen” (as respondents also refer to it), the record contains abun-
dant evidence of the existence of such competition. As has already
been found, many of the distributors sell in the same general area to the
same class or classes of customers, They are in keen competition, not
only with one another, but with the primary importers such as re-
spondent Pacific Molasses Company and Southwestern Sugar &
Molasses Company, both of which sell to feed mills and feed lot oper-
ators as well as to distributors. As previously found, the corporate re-
spondent itself, ante litem motam, acknowledged that it was operating
“in an extremely competitive market” in the sale of molasses in com-
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petition with favored distributors. It seems self evident that non-
favored distributors would find themselves in even greater difficulty
in operating such a market.

Finally respondents contend that there has been no showing that any
of the distributors were injured, and that if a few did suffer any loss ‘
of business or profits, it was due to factors other than their failure
to receive discounts. Respondents’ argument presupposes that a show-
ing of the prescribed competitive effect requires evidence of actual
injury to competition. This, however, is unnecessary. As the Supreme
Court has pointed out : “The statute is designed to reach such discrim-
inations “n their incipiency’ before the harm to competition is effected.
It is enough that they ‘may’ have the prescribed effect.”” Corn Products
Refining Co.v. FTC, supra, at 738. The effect of price discriminations
in any particular case must be looked at prospectively, in terms of what
is reasonably to be anticipated, given a price differential of a certain
size and certain margins and competitive relationships in the industry.
The fact that other factors may lessen the blow of the differentials
or that other factors may have played a part in business mortalities
are immaterial where, as here, the evidence establishes that the discrim-
inations are reasonably calculated to play a significant role in the
ability of competitors to compete with the favored customer or cus-
tomers. The conclusion here reached, it should be noted, that the stat-
utory test has been met, is not based on any minimal prima facie
showing under the Morton Salt doctrine. Aside from evidence as to
the substantiality of the discounts, there is abundant evidence in the
record to show that such discriminations are bound to have an adverse
competitive effect.

5. Respondent has failed to sustain the burden of establishing that
its discriminations in price among its distributor-customers were
granted in good faith to meet the equally low price of a competitor,
within ' the meaning of Section 2(b) of the Clayton Act. The es-
sence of the defense under Section 2(b) is that “wherever a lawful
lower price of a competitor threatens to deprive a seller of a customer,
the seller, to retain the customer, may in good faith meet that lower
price.” Standard Ol Co.v. FTC, 340 U.S. 231, 242 (1951). The pre-
requisites of establishing a Section 2(b) defense thus are, (1) that the
seller acted in the good faith belief that the lower price of the com-
petitor which is being met is “lawful”, (2) that the discount is
granted defensively in order to “retain” a customer, and not aggres-
sively to gain new business, and (3) that the lower price being af-
forded by the seller is granted to meet its competitors’ equally low
price.

Insofar as the first requirement is concerned, the record fails to
establish that, at the time respondent Pacific Molasses Company began
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to grant discounts to Fort Worth Molasses Company, its competitor
Southwestern Sugar & Molasses: Company was then uniformly grant-
ing the same discounts to its distributors. The record indicates that
shortly prior thereto Southwestern was granting quantity discounts
up to 14¢ a gallon to some distributors and that the corporate re-
spondent’s president had expressed doubt that the price differentials
could be cost justified. Thus, said respondent has failed to meet the
burden of proving, at least in the case of the discounts granted to Fort
Worth Molasses, that it was acting in the good faith belief it was meet-
ing the lawful price of its competitor. Secondly, the record establishes
taht, at least in the case of Fort Worth Molasses, the most favored
customer, the discounts were granted to obtain a new customer, inso-
far as the corporate respondent’s Houston terminal is concerned.
Respondents suggest that in view of the Circuit Court‘s decision in
Sunshine Biscuit Co.v. FT(,306 F. 2d 48 (7 Cir., 1962), it is unneces-
sary to establish that the favored customer is an existing customer.
However, in addition to the Supreme Court’s holding to the contrary
in the Standard O case, supra.the Second Cirenit in Standard Motor:
Products, Inc. v. FTC, 265 F. 2d 674, 677, cert. den., 361 U.S. 826
(1959), has likewise held that “it is well settled that a lowered price
is within Section 2(b) * * * only if it is used defensively to hold cus-
tomers rather than to gain new ones.™

In any event, even if the distinction between old and new customers
is ignored, it is still necessary to establish that the seller’s granting
of a discriminatory price is a purely defensive move. As the authority
whose views are reflected in the Sunshine Biscuit case has expressed
it:se
¥ % g Section 2(b) justification should be acceptable if it realistically main-
tains or restores the seller’s market share, losing some accounts while gaining
others. * * * Basically, if a seller’s lower price to meet competition is gen-
uinely a defensive reaction, the incidental securing of new customers or re-
gaining of lost accounts should not be disqualified under Section 2(b). [Empha-
sis supplied.] )

The record here fails to establish, at least in the case of the dis-
counts granted to Fort Worth Molasses, that respondent Pacific Mo-
lasses Company was acting merely to maintain or restore its market
share, or that its actions were genuinely a defensive reaction to the
discounts being granted to Fort Worth Molasses by its then supplier,
Southwestern Sugar & Molasses Company. As has heretofore been

found, the record does not disclose any deterioration of respondent’s

market position prior to the granting of the discount to Fort Worth
Molasses. The granting of the discount was part of a policy decision by

13 Rowe, Price Discrimination Under the Robinson-Patman Act (1962), page 247.
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respondent Pacific Molasses C ompany to extend its business among
distributors. This was not due primarily to the fact that Southwest-
ern had .granted a discount to Fort Worth Molasses, but was a result
of the competition which the respondent was meeting from the prices
being charged to user-customers by both distributors and by South-
western Sugar & Molasses itself. Despite the fact that the corporate re-
spondent had admittedly been able to retain or obtain customers by
granting a discount of only ¥¢ it granted Fort Worth a discount in
excess of the l4¢ discount the latter was then getting from South-
western, and tied it to a long-term exclusive contract. This can hardly
be called a genuinely defensive reaction. By its action the corporate
respondent did not merely maintain or restore its market share, but
almost doubled its sales to distributors: Not only was the respondentfs
action not purely defensive, but it did more than merely “meet an
equally low price” of its competltor and thus it failed to meet the thn'cl
requirement of a Section 2(b) defense.

6. As has heretofore been found, respondents have failed to estab-
lish that the discounts which Pacific Molasses Company granted to
certain customers were given in return for the performance of certain
functions or services by such customers for its account. However, even
assuming that some of such: discounts were granted for this purpose,
the fact that discounts are of a functional nature is not recognized as
a defense to a charge of price discrimination under Section 2(a) of the
Clayton Act: Discriminations in price which fall within the proscrip-
tion of Section 2(a), and which have the proscribed competitive
effect, can be justified only if they fall within the purview of the Sec-
tion 2(b) defense. The latter section does not include functional dis-
counts within its scope. To the extent that a seller grants functional
discounts, he does so at his own risk if the beneficiary of such dis-
counts competes with other customers not so favored, unless the seller
can justify such discounts under Section 2(b) or grants them on pro-
porticnally equal:terms, within the meaning of Section 2(d) of the
Clayton Act. General Foods Corp., 52 F.T.C. 798 (1956) ; Mueller Co.,
Docket: 7514, January 12,1962 [60 F.T.C. 120].

7. It is concluded t-ha.t the Federal Trade Commission has juris-
diction of the subject matter of this proceeding and of the respond-
ents,.and that the discriminations in price by respondent Pacific Mo-
lasses Company, as hereinabove found, constitute a violation of the
provisions of subsection (a) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act

THE REMEDY

1.. Two questions have been raised with respect to the scope of the
order which should be issued in this proceeding. The first is whether
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the order should include respondents Ferguson, Earnhardt and Doyle
in their individual capacities. The second is whether the provision of
the order prohibiting price discrimination should be the usual broad
provision prohibiting all diseriminations by respondent in the second-
ary line of commerce, or whether it should prohibit discrimination
only among distributors purchasing from the corporate respondent’s
Houston terminal. To a consideration of these two questions the ex-
aminer now turns.

2. While complaint counsel has proposed to include the three indi-
vidual respondents in the order, he has advanced no reasons, either
in his proposed findings or in his reply memorandum, why they should
be so included. Respondents contend that in the event any cease and
desist order is issued the three individual respondents should not be
included. In the case of the respondent Earnhardt, there is not even
a semblance of justification for including him since he had no con-
nection with the events at issue. With respect to respondents Ferguson
and Doyle, the record does disclose that they played a prominent
role in the events, Doyle as adviser and Ferguson as the man who
made the ultimate decisions. However, in all instances they acted
within their sphere as officers or employees of the corporate respond-
ent. No reason has been advanced as to why the order should extend
to them in their individual capacities. The corporate respondent is a
wholly owned subsidiary of United Molasses Company, which is a
publicly held corporation. Respondent Ferguson has only a small
stock interest in the parent company. The record contains no evidence
indicative of any possibility of evasion of the order by the corporate
respondent, so as to require that the individual respondents be held.
Accordingly, the order to be issued in this case will exclude the other
three respondents in their individual capacities.

3. With respect to the scope of the provision prohibiting price dis-
crimination, complaint counsel contends that a broad order should be
issued despite the fact that the evidence of price discrimination is
largely limited to the Houston terminal, since price discrimination by
the corporate respondent cannot otherwise be effectively terminated.
Conversely, respondents argue that since the evidence of discrimina-
tion involved only the Houston terminal the order should be so limited.

4. In the opinion of the examiner it is not necessary, in order to
justify a broad order, to offer evidence of price discrimination in more
than one area. Once evidence of a violation of Section 2(a) has been
adduced, the burden is on the party asserting that the order should be
limited to adduce evidence to justify such a limitation. The record
in this proceeding does not contain any evidence from which it can
be inferred that conditions at the corporate respondent’s other ter-
minals are so materially different from those at Houston, as to justify
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excluding its other operations from the order. The examiner is not
unmindful of the fact that the order, issued pursuant to consent agree-
ment, against the corporate respondent’s competitor, Southwestern
Sugar & Molasses Company, is operative on a terminal-by-terminal
basis.** However, the facts there before the examiner and the Com-
mission indicated that there was no substantial competition between
that respondent’s terminals. In the instant case the record indicates
that some competition does exist between or among the Houston, New
Orleans and El Paso terminals, and is silent as to whether it exists
in the case of approximately ten other terminals. Accordingly, it is
the opinion of the examiner, that the order to be issued should broadly
prohibit price discrimination among competing customers, as is cus-
tomary in Commission proceedings. To the extent that there is no
substantial competition between and among customers of different
terminals this would, of course, permit the corporate respondent to
maintain a differential among the terminals involved.

ORDER

1t is ordered, That respondent Pacific Molasses Company, a corpora-
tion, its officers, representatives, agents and employees, directly or
through any corporate or other device, in or in connection with the
offering for sale, sale or distribution of blackstrap molasses in com-
merce as “commerce” is defined in the Clayton Act, as amended, do
forthwith cease and desist from:

Discriminating, directly or indirectly, in the price of blackstrap
molasses by selling said product to any purchaser at a net price
which is higher than the net price charged any other purchaser of
blackstrap molasses of like grade and quality who, in fact, com-
petes in the resale and distribution of said respondent’s black-
strap molasses as such with the purchasers paying the higher
price, or who competes in the resale and distribution of said
respondent’s blackstrap molasses as an ingredient of other prod-
ucts with the purchaser paying the higher price.

The term “net price” as used in this order includes rebates, allow-
ances, commissions, discounts, terms, and conditions of sale and de-
livery, or other forms of direct or indirect price reductions, by which
net prices are effected.

It is further ordered, That the complaint be, and the same hereby is,
dismissed as to James M. Ferguson, F. W. Earnhardt and Bascom
Doyle in their individual capacities, and is dismissed as to that portion
of Paragraph Five as alleges a competitive effect in the line of com-
merce in which respondents are engaged.

@ Docket 7463, order adopting initial decision issued September 12, 1962 [61 F.T.C. 525].
313-121—70-——46
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Opinion 65 F.T.C.
OPINION OF THE COM’MISSION

MAY 21, 1964
By Dixox, Convmissioner:

The hearing examiner found that respondent Pacific Molasses Com-
pany, in the sale of its “blackstrap” molasses in Texas and adjoining
States, has discriminated in favor of certain of its customers and
against certain others in violation of Section 2(a) of the amended
Clayton Act, 15 U.S.C. 13; that respondent’s largest and most favored
customer received price concessions totaling some $24,487.70.during
the first nine months of 1955 ; that these concessions ranged from 14¢
per gallon up to 1¢ per gallon, the latter being a reduction of nearly
10% from the published prices charged other customers; that, among
Pacific’s other customers, some received concessions of 14¢ per gallon
(roughly 5% off the list price), others 14¢ (some 214% off the list
price), and others no concessions at all; that the business of reselling
molasses is highly competitive, with total net profit margins ranging
around l4¢; that, in a market where net profits are only 14¢ per gallon,
price discriminations that put other customers at competitive disad-
vantages ranging from 14¢ to 1¢ per gallon are plainly injurious to
competition; and that these price discriminations were not, as con-
tended by respondents, made in good faith to meet competitors’ prices.
The record fully supports these and the examiner’s other essential
findings.

Nor do we see any denial of due process in the hearing examiner’s
failure to follow a pre-trial order requiring counsel supporting the
complaint to give respondents a list of his witnesses and exhibits 15
days in advance of the hearing. Pre-trial orders of this nature, being
discretionary with the hearing examiner in the first place. and subject
to modification by the hearing examiner himself at the hearing (Rules.
Sec. 3.8: Rule 16, Federal Rules of Civil Procedure; Note, “Federal
Pre-Trial Practice: A Study of Modifieation and Sanctions,” 51
Georgetown Law Journal 309 (Winter 1968) ), cannot be said to conter
constitutional “rights.” While it is to be regretted that the order was
not followed in this case, there was no bad faith involved (the hearing
examiner and complaint counsel inadvertently overlooked the nrder
and were not reminded of its existence until arrangements for the
hearing were already under wayv) and there was no prejudice to ve-
spondents; they were given express permission to recall any of com-
plaint counsel’s witnesses in the presentation of their own case, with
the right to cross-examine them as adverse witnesses, Rules, Sec. 2.18
(c), and were further given a 40-day continuance during the presen-
tation of their own case for additional investigation and preparation.
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Whatever “surprise” respondents may have experienced on the first
day of the hearing, it is clear that their right to present a full and
complete defense was in no way 1 )1e]udlced G&(mt Food, Inc. v. Fed-
eral Trade Commission, 322 F. 2d977,983-984 (D.C. Cir. 1963) ; £. B.
Muller & Co. v. Federal Trade Commiission, 142 F. 2d 511, 519 (6th
Cir.-1944). Under these circumstances, nothing but delay would be
accomplished by a remand. ’ '

The hearing examiner correctly dismissed the complaint as to one
of the corporate officials in his individual capacity. The duties of F. W.
Earnhardt, a vice president and secretary-treasurer of the corporate
respondent, relate primarily to accounting, financial and tax matters;
he neither authorized nor participated in the unlawful acts in question.
But James M. Ferguson, president of respondent Pacific Molasses,
testified that he personftlly ordered the discriminatory pricing. And
Bascoin Doyle, now vice president in charge of respondent Pacific’s
Gulf Division, formerly manager of its New Orleans branch office
and in charge of Houston sales, testlﬁed that he executed those orders
for the discriminatory pricing. The Clayton Act, like the Sherman
Act, should be contrued “in-its common-sense meaning to apply to all
officers who have a responsible share in the proscribed transaction,”
including the officer who “authorizes, orders, or helps perpetrate the
crime—regardless of whether he is acting in a representative capaci-
ty.” United States v. Wise, 870 U.S. 405, 409, 416 (1962) (emphasis
added). See also Coro, Inc., Dkt. 8346 (July 9,1963) [63 F.T.C. 1164],
at p. 1204 ; Fred M eyer, Inc., Dkt. 7492 (March 29,1963) [63 F.T.C. 1],
at pp. 71, 72. While professional managers owning little or no stock
in their corporations are generally unlikely or unable to evade an
order by dissolving the corporation and using its assets to create
another, they not infrequently resign from their posts to take com-
parable positions in other companies in the same industry, and some-
times resign to start new companies of their own in that same industry.
Ve see no reason why these two corporate officers, having once been
found ‘guilty of deliberate and purposeful price diserimination that
seriously injured others in the industry, should be left free to give
and execute the same kind of unlawful orders on behalf of some other
molasses company.

The exceptions filed by respondent Pacific Molasses Companv are
denied and the initial dec1smn, modified to conform to the views ex-
pressed in this opinion, will be adopted as the decision of the Com-
mission.

Commissioner Elman dissented, and Commissioner Reilly did not
participate for the reason that he did not hear oral argument.
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Fixar Oroer

This matter having been heard by the Commission upon exceptions
to the initial decision filed by respondent Pacific Molasses Company,
upon the Commission’s order placing the case on its docket for review
as to the individual respondents, and upon briefs and oral arguments
in support of and in opposition to the initial decison; and the Com-
mission having ruled on said exceptions, and having determined that
the order to cease and desist contained in said initial decision should
be supplemented and modified to conform with the views expressed
in the accompanying opinion:

1t is ordered, That the order contained in the initial decision be, and
it hereby is, modified to read as follows:

1t is ordered, That respondents Pacific Molasses Company, a
corporation, its officers, representatives, agents and employees, and
James M. Ferguson and Bascom Doyle, individually and as offi-
cers of Pacific Molasses Company, directly or through any cor-
porate or other device, in or in connection with the offering for
sale, sale or distribution of blackstrap molasses in commerce, as
“commerce” is defined in the Clayton Act, as amended, do forth-
with cease and desist from :

Discriminating, directly or indirectly, in the price of black-
strap molasses by selling said product to any purchaser at a
net price which is higher than the net price charged any other
purchaser of blackstrap molasses of like grade and quality
who, in fact, competes in the resale and distribution of said
respondents’ blackstrap molasses as such with the purchasers
paying the higher price, or who competes in the resale and
distribution of said respondents’ blackstrap molasses as an
ingredient of other products with the purchaser paying the
higher price. '

The term “net price” as used in this order includes rebates,
allowances, commissions, discounts, terms, and conditions of sale
and delivery, or other forms of direct or indirect price reductions,
by which net prices are effected. ‘

It is further ordered, That the complaint be, and the same here-
by is, dismissed as to F. W. Earnhardt in his individual capacity,
and is dismissed as to that portion of Paragraph Five as alleges
a competitive effect in the line of commerce in which respondents
are engaged.

It is further ordered, That respondent Pacific Molasses Company’s
exceptions to the initial decision be, and they hereby are, denied, and
that the hearing examiner’s initial decision, as modified and supple-
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mented by this order, be, and it hereby is, adopted as the decision of
the Commission.

It is further ordered, That respondents shall, within sixty (60) days
after service upon them of this order, file with the Commission a re-
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