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On April 25 , 1963 , the Commission issued a complaint charging that
respondents had violated Section 5 of the Federal Trade Commission
Act (15 U. C. 41) by l"ep,"eSenting, falsely, that persons completing
respondents ' correspondence course would thereby (a) become and be
proficient and competent in the performance of the duties of an auxil-
iary nUlse, (b) become and bc auxiliary nurses , and (c) become and be
qualified to secure employment as auxiliary nurses. After hearings
the examiner fied an initial decision on February 13, 1964 , in which
he found the allegat.oll of the complaint had been proved, and ordered
:respondents to cease and desist from engaging in the misrepresenta-
tions charged in the complaint. The matter is before the Commission
on respondents ' appeal.
The Commission , having considered the briefs filed and having

heard oral argument , has concluded that the testimony upon which the
examiner Telied was too general and not suffciently specific to serve as
the ba,is for an order against respondents. In order to support a spe-
cific finding of violation that respondents correspondence course was
va.ll1ele.s and deceptively advertised , evidence should have been ad-
duced with respect to the content and worth of that course. Our con-

clusion does not imply that the testimony of the witnesses adduced by
compJaint cD.W1sel is in any respect inaccurate or not to be credited; it

: !'a.c,her, that such testimony was not sulIiciently closely tied to
respondents ' course to furnish an adequate predicate for an order to
ceaee and desist. By dismissing this complaint for failure of proof, we
do not, of course, resolve any of the issues raised in this proceeding.
Should any future action by the Commission a,gainst these respondents
appear to be warranted , the disposition being made of this appeal wil
not stand in the way.

It,s orde7'ed That the complaint be, and it hereby is, dismissed.

IN THE NhTTER OF

ADAMS DAIRY COMPAKY ET AL. AKD THE KROGER CO.

COX SENT ORDER, ETC., IN REGARD TO THE ALLEGED VlOL.ATIO OF THE
FEDERAL TRADE COl'D:USSION AC'

Docket 7596. Com,pla-int , Sept. 24-, 1!J59 Dcci8ion , Ma'y25 , 1964

CUllseIit order requiring two associated distributors of fluid milk, ice cream,
'Cottage cheese and other dairy products in tlle States of :i\issouri , .Kan a.."
n:inoi.' , aud Kentucky and a supf'rllarket chain of l'etuil grocery stores
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in those States, to end their conspiracy to fIx or maintain l.l'ail pric\':s for
tbeir products and clifferelJtials bebyeen tbeir selling' price nnc1 tl1at of
competitors; to cease coercing compctitors to maintain agreel1 upon difeL'-
entials, guarnutceing retailers a fixed margin of profit. charging a h"!\n
price in one i1ll'i1 than in another to destroy compctitiOlJ.

CO::\IPL\TXT

Pursuant to the provisions of the Federal Trade Commission Act
(38 Stat. 71T 15 U.S. A. Sec. 41 et seq. 52 Stat. 111), and by ,- irtnc
of the authority vested in it by said Act , the Federnl Trade Commi:,-
sian , having reason to believe tl1atAdams Dairy Company, a corpora-
tion; Adams Dairy, Inc. , a. corporation; and The J(roger COl1pnny

corporation , morc part.icularly described and referred to hereinatter
as respondents, have violated the provisions of Section;) of said :\ct
and it appearing to the Commission that a. proceeding by it in rt"o;pcct
thereof would be in the pnblic interest, hereby names the pl'eyiomdy
mentioned corporations , each and al1 as respondents herein , anc11:,, lJ'::
its complaint against cach of t.he named par1ies stating its charg-f'

that respect as folJmys:

PAftAGIL\PH 1. Hesponc1ent \.dams Dairy Cmnpany is a cOrpfJl':H;Oi1
organizecl and existing' uncler jhe laws of the State of :.Ilssouri. \'ith

its principal offce and pjace of business located at. H. D. 2\Iize !cl

13h18 Springs :Missonri.
Hesponc1ent Adams Dairy, Inc. , is a corporation organized nJlcl eX(SL-

ing under the In,"\ys of the Statc of l\fisso1!l'l "\\jth its prillcipa 1 of1ir:e :1 nei
place of business loentec1 at 542;1 EnstonAvenue St. .Louis. :JIis:'(1Uri.
Hesponc1ent The Kroger COlnpany is a eorporaxioll org:llizE'cl anc1

existing nnder the. 18."-S of t.he State of Ohio, \yith its prillcipal r,:1icc.

and place of business located at 3.1 East Srventh Srreet., Cjnci;in:11.
Ohio.

\R. 2. Hespondents Adams D;11r \" COlnpany nnd \(hm D;\il'
Inc. , hereinbefore llHmed and clescI'ibecl arE' engaged in the dj tJ'ilm-
bon flJlll sale of flllic1 milk ice cream; cottage ('he.esE' , antI other li scd-
bneolls dairy products (herei1lafter referred to as dairy prodnr. t:- ) ill

hoJes:11e to customers 10cHted in the States of ::Iissonri Kansas 111i-
lJois , and Kentllcky. ..\.c1am Dairy COmpfllJ)' had sales of appl'lJxi-

tely ix million do1brs in 1\);")(- and \dams Dairy, IIlC. lHlr f':lJ(,

of approximately three million cloJ1ars ill 19;57. T1H'l'e hns been ilnd is
1l0\Y a patterll and course. of inter::tnte comnWl'C'e in the processing. dis-
1ribl1ho1l Hnd sale. by respon(lents -\dams Dairy ,Cornpany find ~\rlaln:;
IhjJ'Y Inc. : of said dairy prod\Jcts within the jntent and meaning- of
the FecleraJ Trade. Commission Act.

Tlle coned corporate name is 'The Kroger Co.
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espondent The Kroger Company, (hereinafter referred to as
I\:roger), is engaged in the operation of ret.ail grocery stores loeated in
n number of the, various states, including the States of Jfissonri
Kansas , Illinois and Kentucky. Kroger had net sales in excess of
one and one-half billion dollf1TS in 1957.

Hespondent Krogcr , in connectioll wit.h the operwtioll 01 its retail
grocery stores, handles dairy products for resale to the consmner.
There has been and is now a pattern and COUl'se 01 interst.ate commel'ee

in the purcha,se and sale of said dairy products by said respondent

I\:l'oger wit.hin the intent al1dmeaning of the Federal Trade, C01111nis-

sj on Act.
PAR. J. Each of t.he respondents

, _

ctdam.s Dairy Company and

Adams Dairy, Inc. , is in subst,llltial competition with nlll1erOUS other
dairy concerns operating ill the Sta1tes of )Iissonri Kansas , Illinois and

entueky, in the processing, distribution and sale. of dairy products
cxcept to the extent. that cOlnpe.tition has been hindered , lesscned , re-

stricred and eliminated by the, unfair methods of competition and
unf,lir acts and practices hereinaftcr sd Tenth.

HeSl)ondent KI'oge.r is in competition "\vith numerous oUlPr retail
grocery concerns in the St.ates oJ lHissouri , Kansas , Illinois , allcll\:en-
tucky, except t.o the, extent that COll petition has been hindered
lessened , restricted, and e1iminai-ed by the nnfflir methods of competi-
tion and Ithe unfair acts and practices hel'ein lfter set. forth.

PAlL 4. For ma,ny yeaTs , and continuing to rhe present haw , re-

spondents .c-\.dams Dairy Company and AdmTls Dairy, Inc. (hereinafter
(1esig11ated as l':spondent dairies), a1lfl The Kroger COllpall , have
ma1nta.1ned and effectuated fL conspiracy, combination , agl'eelnent and
understanding ill the sale and distribution of dairy products in re-
straint of trade of said products as is more fnlly set out in Paragraphs
Five and Six hereof.

PAR. 5. _As a part of , pUl'snant, to and in fnrtherance of the afore-
said agreement, unclerstnndilJg combination nnll conspira(.:y responll-
ents han)" for many years past and to the present t,ime , performed and

lJlll' Sued tbe. following acts , policies allclIH' i1C' li('e

1. Fixed prices alld price ditfel'E'nti,tls in the, sale of dairy pl'oduCls
allcl coerced competitors into maintaining prices nnd price ditJ'el'enti,lls
in s:lid products.

2. Hesponc1ent Kroger , in c011nectiollwith the sal( at retail of the
dairy produds of rcspondent. dnil'ies , has engaged and is C'ng,lgillg ill
t11e' foJlo\\'ing lIet.,; and practices , among others:

(a) Charging" JmYE'r prices for the dairy pl'odllcts oJ respondent
dairies, direcr.Jy ancl through the use of coupons , free nH chandise or
other dc\.ices furnished by l'e ponc1ent dairies , in certain areas than
those dunged elsC\yhere;
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(b) Engaging in price wars in the sale of dairy products in ceJ'ain
areas with the purpose of or the natural and probable effect of injur-
ing and destroying competi1tion in said dairy products;

(c) Denying to competitors and potential competitors of respond-
ent dairies a reasonable oPPOl'tunity to compete for the dairy product
purchases of respondent I(roger and otherwise giving respondent

dairies preferential treat.ment in its retail stores.
3. Respondent dairies have subsidized the acts, practices and poli-

cies of respondent Kroger set out in paragraph 2 hereof in the sale
and distribution of dairy products in certain areas within the states
above named by the following means, among others:

(a) Selling said products to saiel respondent. ICroger in eertain areas
at prices lower than those charged elsewhere by said respondent dairies
including prices that werB below cost;

(b) Furnishing coupons , free merchandise and other devices for use
in thc retail sale of the dairy products of respondent dairies by re-
spondent Kroger in certain areas and not elsewhere;

(c) Guaranteeing H, fixed proHt. margin to respondent I(rogcr in
its sale of said dairy products regardless of the price at which such
products are sold to the. consumer;

(d) Contributing advert.ising allowances to respondent Kroger
upon terms not accorded or offered to all competing pllrcha 8rs of
dairy products on proportionally equal terms.

PAR. 6. The conspiracy, combination , agrcement and unc1crst.a.nd
ing and the acts and practic.es of respondents pursuant to and 
furtherance of same, as alleged herein , have had and do ha' e the effect
of hindering, lessening, restricting, restraining, destroying and
eliminating c.ompetition in the processing and sale of dairy products:
have had and do have a tendency to unduly hinder competition OI' to
create in respondents (1 m01lopoly: have constit.uted ftIl attempt to
monopolize; have foreclosed lTulrke.ts and access ,to markets to com pet-
i,tors in the processing, distribution and sale of dairy products; are
all to the prejudice of competitors of respondents and to the publie;
and constitute unfair methods of competition and unfair acts and
practices in comme.rce within the intent and meaning of the Federal
Trade Commission Aet.

ORDER GRANTING fOT'ION TO DISMISS COMPLAINT A ACCEPNG
CONSENT ORDERS TO CEASE AND DESIST

The hearing examiner , pursuant to Section 3.6(a) of the Rules of
Practice, has certified to the Commission a series of motions by re
spondents in this and two related cases. Respondent Aclams Dairy,
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Inc. (Admus or St. Louis), moves t.hat, the compla.int against it be dis-
missed on the ground that as of .lanuary 1 1064, it c.e,asecl doing busi-

ness , sold all of its assets to a non- alfiliated company, and has entered
into a coyenant not to re-enter tho dairy business in eompetition "ith
the purchaser. Complaint counsel has stated t.hat. he does not object to
granting of the motion provided that it is "ithout prejuuice to Com-
mission action in the unlikely event that A.uallls of St. Louis should
reSUJ11e its operations. The Commission has eon eluded that, in view
of the complete termination of business by Adams of Se Louis, no
purpose "oulcl be servcrl by fnrthel' proceedings here and its motion
to dismiss should be granted.

Hespondents Adams Dairy Company (Adams of Kansas City) and
The Kroger Co. have requested that the proceedings be disposed of by
acceptance or consent orders to ceaso and desist. Complaint counsel
joins in these motions. The Commission has determined that good
cftuse exists for permitting utilization of the consent-order procedure
and that the agreements that. have been entered into afford an adequate
basis for disposition of these proceedings. It is therefore a.ppropriate

(hat the Commission itself initially decide these matters and forthwith
issue its decision and orders.

The Commission hereby accepts the agreements makes the rollow-
ing jurisdictional fmclings , and enters the rollowing order:

1. Hesponclent Ada.ms Dairy Company is ,a corporation organized
existing and doing business under a.nd by virtne of the laws of the

State of jIissouri , with its offIce and prineipal place of business located
at R. D. lize Road , Blue Springs , Missouri.

. Respondent The I\.roger Co. (incorrectly named in the complaint
as The Kroger Company) is a corporation organized , existing and
doing business under a,nel by virtue of the Jaws of the State of Ohio
with its offce and principal place of business located at 1014 Vine

St.reet , Cincinnati , Ohio.
3. The Federal Trade Commission has jurisdiction over the subject

matter of this proceeding and of the respondents.

It is onle1' That respondent Adams Dai.ry Company, a corpora-
tion , its oiIicers, directors, agents , represcntati'iT , and employees , di-
rectly or through any corporate or other device , in the offering for
sale , 8a1e, or distribution of packaged fresh fluid milk, cream , and cot-
tage ehe,ese, in commercc, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from entering
into , ca.rrying out, or continuing a,ny combination , conspiracy, agree-
ment or llndersta,nding with The Kroger Co. or any other purchaser

of any such products of respondent Adams Dairy Company not a party
018-121--70--
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hHeto and not a subsidiary or affliate of said rcspondent, to do or per-
form any of the following acts , practices , or thjngs:

1. Fix or maintain any retail prici of such product;
2. Fix or maintain an agreed amount of differential betTreen

the retail price for any such product and the retail price of any
competing third party selling the same quantity' of such product
either in cont.ainers made of differ2nt material or through homB

delivery;
3. Coerce any retail or other competitor to fix or maintain an

agreed anlount of differential between the retail price for any
such product and the retail price of any competing third party
selling the same quantity of such product either in containers
mn,de of different material or through home delivery;

4. Guarantee to any retailer a minimum or a fixed margin of
profit between in-store cost and retail price of any such product;

5. Charge a lower price for any such product in one area than
the price charged for the Sttme product in any other area for the

purpose of destroying competition;
G. Sell any such prodnct at an unreasonably low price for the

purpose of destroying competition.
PTovided , hmceveT That nothing contained herein shal1 be inter-

preted as prohibiting respondent herein from granting a price reduc-
tion or other allowance on any such product to D1eeC in good faith, a.

equally low price or allowance of a competitor, or any price reduction
or allowance which is othcr"ise lawful.

Provided , hOW6Ve1\ That nothing contained herein slutll be. inter-
preted as prohibiting respondent herein from establishing, maintain-
iug, or enforcing any resale price agreement in a,ny manner excepted
frorn the provisions of the Federal Trade Commission Act by virtue
of the McGuire Act amendments to said Act or any other applicable
statute, whether now in effect or hereafter enacted , or from complying
with the requirements of any law or orc1innnces.

It 'i-'J further ordered That respondent The l(rogcr Co_ , incorrectly
named in tho complaint as The Kroger Company, a corporation , its
directors, offcers , ag-ents , representatives and employees, directly or
through any corporate 01' other device , in the offering for sale sale or
distribution of pac.kagec1 fresh fluid mi.lk cream, and cottage cheese

in commerce , as "commerce:' is defined in the Federal Trade Commis-
sion Act , do forthwith cease and desist from entering into , carrying
ant , or cont.inuing any combination: conspjracy\ agreement , or under-
standing with Adams Dairy Company, or with any other supplier of
any such products to The Kroger Co. not a party hereto and not a sub-
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sicliary 01' aff1inJe of said respondent , to do or perform any of the
foJ1mying acts, practices, or things in the following a.rea:

All counties within the State of Kansas lying to the east of a
continuous line formed by the western boundaries of the counties
of Doniphan , Atchison, Jackson , Pottawatomie, Riley, Geary,

IVabaunsee, Osage, Franklin, Anderson, AIlen , i\T eosho and
Labettc; all counties -.vitllin the State of :Missouri; an counties
within the State of Illinois lying to the south of a continuous line

formed by the northern boundaries of the counties of Calhoun
Greene lacoupin , J\lontgomery, Fayette and Effngham and to
t.he west of a continuous line formed by the eastern boundaries of
the counties of Effngham , Clay, W ayne, Hamilton , Saline and
Pope; and the counties of Ballard, Carlisle, McCracken , Graves
Calloway ,and Marshall within the State of Kentucky.

1. Fix or maintain , with respect to the resale by said respondent
of any such product purchased from such supplier:

(a) the ret"il pricc of such product;
(b) a ilxed liuu"gin of profit between the in-store cost and

any agreed upon retail price of such product; or
(c) any agreed amount of differential between said re-

spondent' s retail price for such product of such supplier and
the retail price of any competing third party selling the same
quantity of the same product either in containers made of
different material or through home delivery.

2. Coerce any competing third party on its sale of any such
product either in containers made of different material or through
home delivery to fix or maintain any agreed amowlt of differen-
tial between such party's retail price and respondent's retail price
for the same quantity of such product of such supplier.

3. Charge a lower retail price for any such product sold by

respondent in one part of snch area than the retail price charged
by respondent for the same product of such supplier in any other
part of such area for the purpose of destroying competition.

P?' o'/)ided : howe-ver That nothing contained herein shall be inter-
preted as prohibiting The Kroger Co. from requesting or receiving
from a supplier a price reduction or other allowance on any such prod-
uct to meet, in good faith, an equally low price or a1l0wance of such

supplier s competitor, or any price reduction or allowance which is

otherwise lawfuL
Provided, ho'wever That nothing contained herein sha1l be inter-

preted as prohibiting The Kroger Co . from establishing, maintaining,.
or enforcing any resale price agreement in any manner excepted from
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t.he provisions of the Federal Trade Commission Act by virtue of the
McGuire Act omendments to said Act or any other appJicable statute
"\\"hdher now in effect. or hereaftcr enacted , or from complying with
the. requircments of a.ny law or ordinances.

1 t -/8 flr/the.?' o'ile't' That respondents \.clams Dairy Company and
The Kroger Co. , shall , \yithin sixty (60) days HJtt r service upon them
of this order , file with the Commission a report, in writing, setting
forth in detail the manner and form in which they have complied
,,,jth the order to c.e,ase and desist.

It ,is fU"i't1wr Of-deTer! That the motion of respondent Adams Dairy,
Inc. , to dismiss the complaint against. it be, and it hereby is , grantec1
and the complaint be , and it hereby is, dismissed.

Commissioner ::\'facTntyrc not participating.

IN THE )'lATTER OF

ADAMS DAIRY COMPAXYET AL.ANDSAFEWAY
STOHES IKC.

CO)iSL,\TT ORDEr. , ETC.; IX REG. RD TO THE .\LLEGED nOLAT10X OF THE
FFDER.\L TRADE COJDIlSSlOX .\CT

Docket lSDi. Complaint , Sept. 2l lDjf)-1Jcrision , Jlay , 1961

eOll ent DreIer requiring t\yo associated distributors of fluid milk, ice cream

cottage cheese and. other clairy prOflncts in the States of j\issouri , Kansas
Illinois and KpnnH:k ' aud a supermarket clwin of retail grocery stores in
::Iisf'ol1l'i and Kansas, to end their conspiracy to fix or maintain retail prices
for their products and differentials behn:-en their sellng- price and that of
competitors; to cease coercing competitors to mnintain agreed upon diICcren-
tials , g-narantefdng retailers a fixed nJfl'gin of profit. charging a 10wl',-. price
ill one area than in another to destroy COllfJetition.

CO::IPL\IXT

Pursuant to the provisions of the Federal Trade Commission Act
(38 Stat. 717 , 15 U. A. Sec. 41 et seq. 52 Stat. 111), and by virtue
of the authority vested in it by said Act , the J'edcral Trade Commis-
sion , having rcason to believe that Adams Dairy Company, a corpora-
tion; Aclnms Dairy, Inc. , a corporation; and Safeway StorE's, Inc.

a, corporation , more particularly described n.nd referre.d to herein-
after as respondents, have violated the provisions of Section .5 of said
Act, and it appearing to the Commission that. a proe.eec1ing by it in
respect thereof \yould be in the pubhc int erest , hereby names the pre-
viom:1y mentioned corporations , each and aJl as respondents herein , and


