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Complaint

IN TIlE :\IA TTETI OF

FINGERHUT lHAKUFACTURING COMPAKY ET AL.

ORDER: OPTXIOX ; :ETC., IN REGARD TO TJ-II ALLEGED VIOLATION OF THE

FJ' DERAL TRADE CO::llUISSION ACT

Docket 856/i. Compla.int , Apr. , 19()3-DcCI 8ion, Jia.y W'/, lU6.

Onler requiring l\linneapolis mail order sellers of alltomohile seat covers to cease
representing falsely, in form letters, brochures amI circulflrs mailed to
prospeds , that there 'vas no extra charge when their seat covers were pur-
chased on the instftllment plan and that their products carried a "written
lifetime guarantee" when the guarantee had undisclosed limitations.

COl\IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe thaJt Fingerhut :Manu-
facturing Company, a corporation, and :l1anny Fingerhut, Herman
Sch"artz, Stanley H. K emer, and "lVilliam Fingerhut, individually
and as offcers of said corporation , hereinafter referred to as respond-
ents , have violated the provisions of said Act, and it appearing to
the Commission that a proceeding by it in respect thereto would be
in the public interest , hereby issues its complaint , stating its charges
in that respect as follo". s :

P ARAGRAPlI 1. Respondent Fingerhut lanufacturing Company is
a corporation organized , existing and doing business under and by
virtue of the laws or the State of :\1innesota , with its principal offce
and place of business located at 3101 "IV est Lake Street in the city of
linneapolis , State of :\1innesota.
Respondents Manny Fingerhut

Xemer, and "lVilliam Fingerhut
respondent.

PAR. 2. Respondents are now, and for some time last past have been
engaged in the offering for sale and sale of automobile seat covers to
the public by mail order.

P AH. 3. In the course and conduct of their business, rc::pondents now
cause and for some time la,st past have caused , their said automobile
seat covers

, ,,-

hen sold , to be transported from their placc of business
in the State of :Minnesota to purchasers thercof located in various other
StRtes of the United States , and maintain , and at Rll times mentioned
herein have mainta-ined , a course of trade in said product in commerce
as "commerce" is defined in the Federal Trade Commission Act.

Herman Scll\yart.z, Sta,nley H.

are offcers of the corporate
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\R. 4. In the course and conduct of their business , and for the
purpose of inducing the purchase of their said products , respondents
haye rnac1e certain statements in form letters , brochures and circulars
distributed through the mails directly to prospeetive customers. Typi-

eal , but. not all inelusive, of such statements are the following:
Front & Rear $14.95 3 payments of $5.31 (postage ine!.)
Front only 8H.95 3 payments of $3.64 (postage in ('1. 

3montlJ payment plan at no extra charg"
Written lifetime guarantee
3 ,1OXTHS TO PAY WITH XO CARRYIXG CHARGfD
YO!- GET A LIFETBIE G LARANTEE
STARDrST COVERS are 80 fJOod. we can giye you l.iIFETDlI GUARAX-
TEE! " l'e the only seat covel' manufacturer with enongh confidence to
make tbis unconditi01Jal guarantee. If ;vou eyer damage them , we ll replace
the damaged section for just the cost of postage ancll1anclling.

", ':' 'i' 6 equal monthly paymcnts witb no carrying charges.
Complete set for Front & Rear serlts 6 payments of $4.GG (postage and 11an-

cHing indnded) $2:1.

\R. 5. Thl'ongh the use of the aforesaid statements respondents have
represented , directly or by implication:

1. That there arc no charges in adrlition to the advertised purchased
price of their seat cO\-ers "when purchased on the installment plan.

2. That their products are, unconditionally guaranteed for life.
PAR. G. In truth and in fact :

1. RespOllllents make an extra c.harge over and above the regular
advertised price of their products if the product.s are purchased 
the. installment plan.

2. Responcle.nts guarantee is not unconditional but has limit.ations
and conditions not disclosed in their initial advertising.

Therefore the stnJemmns and representations as set forth in Para-
graphs Four and Fi\-e hereof are false , misleading, and deceptive.

\r:. 7. Hesponclellts in using the worcls "Lifetime Gl1arantec ' fail
to dearly and conspicuously disclose that the life referred to is that of
the automobile 01 the purchaser.

\n. S. Through use of samples of material sent to prospective pur-
chasers , respondents represent that their "Stardust ' brand seat cover
is llHlllufactllred entirely of clear plastic of the same thickness and
weight. as the sample.

\R. 9. In truth and in fact , a substantial portion of respondent'
Starclllsf' brand seat cover is manufactured of a plastic material

which is of 11 thinner, lighter material than the said sa.mples and there-
fore is less servic.ea.hle and less desira.ble to a substantial number of
purchasers than a seat cover made entirely of the thicker , heavier
materin1 represented by the sample. Therefore , the repreBentations and
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practic.es as set rorth in Paragraph Eight hereof were bJse , mislead-
ing, and deceptive.

PAIL 10. In the conduct or t.heir bnsiness: at all times ment.ioned
herein , respondents have been in substantial competition, in com-

merce, with corporations , firms and individuals in the sale or sefit

c.overs or the same general kind and nature, as those sold by respondents.
PAR. 11. The use by respondents or the aforesaid false , misleading:

and deceptive statements, representations and practices has had : and
now has , the capacity and tendency to mislead members of the pur
chasing public into the erroneous and mistaken be.lief that said state
ments and representations were and are true and into the purchase
or substantial quantities of respondents products by reason or said
erroneous and mistaken belief.

PAR. 12. The aforesaid acts and practices or respondents : as herein
alleged, were , and are , all to the prejudice of the public and of re-
spondents ' competitors and constituted , and now constitute , unrair
methods of competition in commerce and unfair and deceptive acts and
practices , in commerce , in viola.tion of Section 5 or the Federal Trade
Commission Act.

311'. lVilliam .A. 801ne '8 supporting the complaint.
h. Chades S. Rhyne and Mr. Tho/iw8 P. Bro.ten

Rhyne "\Vashington , D. , for respondents.
III , Rhyne 

INTTL\L DECISION BY DO \LD R. IoORE , I-IL\R1NG EXA:\IIXEH

December 16. 19G3

The complaint in this matter was issned by the Federal Trade Com-
111ssion on April Ii , 1963 , and was duly served on all respondents. Jt
charges misrepresentabon in the sale of antomobile seat covers. Spe-
cifically, it alleges misrepresentation of the, guarantee covering
responde,nts ' products , the price of the products Iyhen purchased on the
installment plan and t.he quality or composition or the products. Viola-
tion of Section;) or tho Fcc1enLl Trade Commission Act is alleged.
After being seITed with the complaint , respondents appeared by

counsel and filed lllls" er making c.ertain lldmissions but denying gen-
erally any violation of JaIY. They aJso filed a motion to dismiss on the
ground that, the. issues in the proeeec1ing were moot becanse respondents
had nb llHloned , prior to the fiJing of the complaint, the advertising
llpon ,. hich the complaint is based.

Tlearing Examiner .John Lewis, to ,,-ham t.he procecding ",,,as

originally assigned c1enie(l the motion to (lismiss as '; prematul'P : on
June 14, 1963 , but "without prejuclice to its renewal at a Intel' .stage.
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esponclents have renewed their motion to dismiss , and it is disposed
of in the course of this initial decision.

A prchearing conference was held in ,VashingLon , D. T uly 15
1963 , with I-Iearing Exa.miner Lewis presiding.

Subsequently, on September 3 , 1963 , the matter \yas assigned to the
present hearing examiner, who , on September 9 , 1963 , adopted find
ratified the prehearing order entered by Hearing Examiner Lewis
August 5 , 1963.

As a result of the narrowing of the issues by me ms of the pleadings
and the prehearing proceedings, and thanks to the cooperation of
counscl in stipulating many of the facts ancl the authenticity of docu-
ments , presentation of the e,vidence in support of; and in opposition

, the allegations of the complaint rcquired only one day, with the
hearing being; held in Chicag;o, Illinois, on September 17, 1963. At that
hearing, test.imony and ot.her evidence wore offered in support of, and
ill opposition to , the a, llega6ons of the complaint and this testimony
and evidence were duly recorded and fied in the offce of the
Commission.

Bot.h sides were represented by counsel , participated in the hearing
and were afforded full opportunity to be. he,arcI , to examine and cross-
exa,mille ,vitnc:,S€s and to introduce evidence bearing on the issues.

After the conc.llsion of an the evidence , proposed findings of fact
and conclusions of law , accompanicd by a propo eclform of order
were filed by counsel supporting the comp1aint and by counsel for
respondents. Each party also filed a reply to the proposals made by
the other.

Proposed findings not adopt. , either in the form proposed or in
subshlnce, are rejected as not supported by the evidence or as involving
immaterial matters.

After carefully reviewing the entire record in this proceeding, to-
gether "ith the proposals and exceptions filed by both parties, the
hearing examiner finds that this proceeding is in the interest of the
pubJie and , on the basis of the entire record and his ohservation of the
witnesses, makes the following findings of fact and conc1usions drawn
therefrom , and issues the following order:

FDWINGS OF F.\CT

1. The Business of Respondents.
The facts concerning the organization of Fingerhut Manufacturing;

Company and the nature of its bnsiness are not in dispute. By admis-



FIXGERHVT ?\ANUFACTURI!\T G co. AL. 755

751 Inital Dcch;jon

sions in respondents : answer and by stipulation (Tr. 100 et seq.

), 

the
following facts ha ve been established:

1. Respondent Fingerhut hnufacturing Company is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Minnesota , with its principal offce and place of
business at 3104 West Lake Street in the city of Jlfinneapolis, State of
Minnesota.

2. Respondents Manny Fingerhut, Herman Schwartz, Stanley H.
"emer , and vViJliam Fingerhut are offcers of the corporate respondent.

3. Respondents are now, and for at least several years have been
engaged in offering for sale and seJling automobile seat covers to the
public by mail order. Respondents' annual gross sales of seat covers
for each of the fiscal years 1961 , 1962 , and 1963 have been in excess of
$15 000 000.

4. In the course and conduct of their business, respondents now
cause, and for several years have caused, their automobile seat covers
"hen sold , to be transported from their place of business in the State of
Minnesota to purchasers in various other States of the United States.
They have maintained a course of trade in such products, in commerce
as "commerce" is defied in the Federal Trade Commission Act.

5. In the course and conduct of their business, the respondents have
been and are in substantial competition in commerce with corporations
firms and individuals in the sale of seat covers of the same general
ki nd and nature as those sold by respondents.

B. Respondents are engaged in the mail  order sale of seat covers for
alltomobiles and trucks. Through a direct mail operation they have
sent sales Jet.ters and other advertising material to milions of car and
truck owners. Customarily, the promotional package sent to prospec-
tive customers for the purpose of inducing the purchase of seat covers
contains a printed sales letter , a brochure depicting the seOit covers in
color, a specimen guarantee, a post-paid business reply envelope, a
free inspection request form under which seat covers will be sent for
30-days free trial , a swatch of material demonstrating the appearance
of the seOit covers , and a brochure or similar flyer offering and de-
scribing so-called "free gifts" available to buyers who send in orders
for seat covers.

II. The Representations Made by Respondents.
The record is replete with examples of the sales letters and other

advertising material that admittedly have been 
disseminated by the

r8."!ondents.
7. Many of the sales letters in evidence are samples of "test mailings

that had limited distribution , ranging from 1 000 copies to 15 000
1 The transcript of hearing is abbreviated berein as "

Tr.
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copies (Tr. 100-102), and respondents seek , in effect, to eliminate them
from consideration (Respondents ' Proposed Findings , pages 6-7).
Hm,ever, it was stipulated (Tr. 102) that the content of the test mail-
ings "is not substantially different from the type of format used 

Respondents in r their J larger scale mailings on the matters questioned
by the complaint. ' In any event , the findings and conclusions here
l1lade are not dependent on the so-caIJed test mailings.

8. On the basis of his examination of aD the advertising received in
evidence, the examiner has concluded that a sales letter, ex 5 2 to-
gether with other material (RX 2 A-G ' ), may be taken as typical of
the advertising and promotion practices of the respondents in recent
years. Although it was stipulated (Tr. 101) that ex 5 mtS one of the
test mailings , involving distribution of 10 000 copies on January 14
1960 , it "as also stipulated (Tr. 100) that CX 5 was among the ad-
ertising material "used extensively by Hespondents , with "mil1ions

of copies" mailed to prospective cllstomers.
(CX 5 also has the virtue of being among the sales letters as to

which the record contains the accompanying advertising material.
Respondents insist (Proposed Findings , page 5) that "the eutire con-
tents of a mailing must be read as a whole" Although not necessarily
agreeing with that contention , the examiner has considered the rep-
resentations in that light. J

9. Pertinent extracts from the sales letter, ex 5 , are as fol1m,s:
* * * The enclosed folder describes this wonderful cover, our 30

inspection offer , and our special 3 PAY PLA , but here s the
nutshell '" 'I' .;
Front & rear , " ,; $18.88; 3 payments of $6. 66 (po.,-tage ineL)
Front only

'" '" 

, $10.95; 3 payments of $3.98 (postage incl.)
* * 30 day FREE inspcction ITitb no obligation *,' 3 month pnyment pInn

fit no extra chargc 
J , '" ,. written lifetime guarantee

da y 1 HEI';
story in a

10. It was stipulated (Tr. 142-143) that ex 5 was accompanied 
certain enclosures , in evidence as RX 2A-G. Relevant extracts are
quoted below.

11. R.X 2C has H, headline stat.ing that ,, ow your car interior can
look this lovely-

fm' lifer' Beneath the trade name "Stardust" on HX
2C appears the legend " Guaranteed For The Life Of Your Car.

:' ..

\Jso
the last t.wo lines of RX 2C rfad as follows:
ancI STARDUST Vina-Glass covcrs are guaranteell for the life of ;\'our car-so
that on can be sure our car interior will fllways look ,as beautifnJ as new: 1

Commission Exhibits are designated CX; Respondents ' Exhibits as RX.
J Emphasis in oJ:glnal unless otherwise noted.
4 ThE',;e same repre entat!ons are found in CX 14 and 15A and RX IB , 5D.
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12. HX 2D contains these representations:
THl-EE )lOXTHS TO PAY-You Cfln pay for your coyers in 3 equal monthly
mellts (30, 60, 90 days) with no carrying charges.

LIFE'l'DIE G"C.-\RANTEE-You wil neyer baTe to buy another set of cOvers

for your car because we give :ron a written guarantee that \ve will repair or re-
place your covers if, for any reason , they are ever damaged.

13. The " :Free Inspection llequest :Form" (RX 2F) quotes prices of
$18. 88 and $10.95. The preamble states: "Please send me a set 01 Star-
dust seat coyers for a FREE 30 day inspection. If I am satisfied with
the seat covers I agree to pay for them in 3 payments (80 90 days) .

. RX 2G is the text of a "LIFETIME GUAllANTEE." As shown
by llX2G (a copy of "hich is appended as Appendix A), the so-
called Lifetime Guarantee states:

YOU vaLL ?-EVER HAVE TO BUY
AXOTHER S" T OF COVERS FOR YOGR CAR

hec' ause \ve are the only seat coyer manufacturer that giYCS yOll a

LJFETI:\IE GUAR.1KTEE

The gnarantee then sets forth:
If yuu purchase a set of Str.rdust coyers awl if for AXY REASON 1:: THE

'YORLD you accillcntally damage tbcm , return tbe l:OYer to us and \ye wil re-
place any dnmnged sec1.ion (front back , front cusbion, rear bat:k, rear cllshion)
for unly fJS1 postage and handling charge per section.

EX 2G also states:
Rememlwr-this gnanl1tee applies for as many years ns yon own the car

and reganlleiOs of what caused the damage 

13. Other sales letters and rela.ted advertising material contained
yariations in detail , both as to the guara,ntee and the price , including
the number and amount of installment payments. I-Iow8ver, these
yariat.ions are of surh a nature that they aiIord no re,ason to consider
CX 5 and llX 2A-G as other than typical of the representations that
ha \.e been made by respondents.

16. By \yay of illustration , reference is made to CX 11. a sales letter

of which 10 009 copies \yere produced and "presumably mailed" in
December 1959 (Tr. 101-102). CX 11 includes these representations:

LIFETDIE GUARANTEE, TOO!

STARDUST covcrs are so good , they carry a lifetime guarantee. If you e,er
damage them , we ll revlace the damaged section for just the cost of postage and
handling. Tba t means yon I( ill nc;;er hnve to buy another 8et oj covers for lJ' Otlr

car.

" Tllis same representation is founel in ex 14 and 15A and 1\X 1E 3A, , ::C; see

also CX 13.
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3 :\10N'rHS TO PAY 'iVITH XU CARRYING CHAHGES!
STAB-DUST is our O\vn exclusive pattern. It can t be purchased any place else

in the country * '" , and at such easy terms:
Front and rear " , '" 519. 95; 3 payments of $6.98 (postage incl.)
Front only * * , $11. 95; 3 payments of $4.31 (postage inc1.)

17. It was stipulated (Tr. 14Z-143) that CX 11 was accompanied
by other advertising and promotional material , in the record as llX
5A-G. EX 5C includes the same representations as RX 2D; see Para-
graph 12 sup,' a. EX 5D is identical to RX 2C; see Paragraph 11
supra. RX 5E is the guarantee form. It is identical to RX 2G; see
Paragraph 14 supra; also Appendix A.

18. The "Free Inspection Request Form" (RX 5G) includes this
language:

Please selld me a set of Stardust seat covers for a FREE 30 day inspection.
If I am satisfied with the seat covers I agree to pay for them in 3 payments
(30 90 days). * * *

IPLETE SET, FROX'l' & RIDAR: -------------------

____

__n___--- $19.

RI:SI"'ESS COUPE OR FRO"'TS O:-LY: __ _hn_ _n__n_nn___n $11. 9.5

19. There is another sales letter (eX 17) promoting a purported
special offer whereby the customer "can save $5.00 off our regular
price '" * ., and up to $20. 00 off the price of comparable covers else-
where." It includes these representations:

'" '" :

rhe enclosed folder, describes this wonderful cover, our 30 day FREE
inspection offer, and our special 3 PAY PLAN, but here s the story in a nut-

shell '" '" '"
Front & rear. . . 814.95; 3 payments of $5. 64 (postage, handling iucl.)
Front only. . . $9.95; 3 payments of $3.97 (postage , handling ine!.)

. . 30 day FREE inspection with no obligation, . . 3 month payment plan
at no e:L'tra chaTge. . written lifetime guarantee

20. ex 17 is another of the advertising pieces "used extcnsively
and involving the circulation of "milions of copies." (Tr. 100)

21. The record does not contain any specific information as to the
brochures and other material that may have accompanied ex 17.

It was stipulated (Tr. 100-101), however, that " it is a standard re-
quirement that a specimen guarantee form is included "ith each

mailing.
22. Hegarding the cash price and installment phtn price , variations

of the representations quoted above include these:

Front & rear. . . $HI.95; 3 payments of $6.98 (postage included)
Front only . $11.95; 3 paymeRts of $4.31 (postage included)

(CX 1, 2 , 7 , 11 and 12)
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Front & rear.. . $18. 88; 4 payments of $4. 9D (postage incI.)
Front only. . $10.85; 4 payments of $2.98 (IJost:lge incl.

(ex 4)

,;.

Front & rear

1!' ront only
. . $16.9;); 3 monthly payments of $5. , handling incl.

89. 8;:; 3 monthly payments of $3.65, handling incl.
(ex 6)

Ensemble ,dtl) fI' out & rear covers. .
Ensemble with front covers only. .

eluded)

. 822.90; 3 payments of $7.

. $14.90; 3 payments of $5.30 (postage in-

(ex 10)

STARDUST co,ers . . $14. 95; 3 payments of $5.31 (postage incl.)
(ex 9'

23. Further variations include exa.mples placed in evidence by re.

spondents (RX 9 and 10) :
Front & rear. . . $19.93; 6 payments of $3.86 (postage , handling ind)
Jj' ront only. . . $11.95; 6 payments of $2.43 (post.age , handling incl.)

24. The price representations in the sales letters were accompanied
in close proximity, by such representations as t.hesc:

::) month payment plan at no extra charge (OX 2, 9, 10)

4 month payment plan at no extra charge (OX 4)
B month payment plan with no carrying charge (OX G)

3 months to pay at no extra charge (OX 7)
3 MONTHS '1'0 PAY WITH NO OARRYING CHARGES!
3 mOnths to pay. No carrying charges. (OX 12)
6 month-payment plan at no extra charge (RX 10)
6 month-payment plan with no ca1-rying chargeR (RX 9)

(ex 11)

25. In addition , as shown by respondents ' own exhibits , the bro-

chures that were enclosed with the sales letters like"ise repeated

the claim of "no carrying charges." (RX lH, 2D, 3A , 4F and DC; see
also CX 13, 14 , IDA, lDB and 16.

26. Regarding the guarantee, in addition to the representations

quoted supra from ex 5! 11 a.nd 17 , other sales letters made such
stateme.nts as these:

YOU GE.T A Ln ETL\IE GUARA TEE

STARDUST COVERS are 80 flood we can give you a LIFETDIE GUARAl'iTEE!
re the only scat cover manufacturer with enough confidence to make tbis

unconditional guarantee. If you ever damage them , we ll replace the damaged
section for just the cost of postage and bandling. (CX 1)

'" 

OFar trllcks.
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THE OXLY COVEnS GUARAXl'EEn FOR LIFE

'" .. '" the only seat covers ,yitll a LIFETB1E GUARAI\-T.KFJ! We re the only

seat cOler manufuctur€l' who dare.;, to make this claim. You ll never have to
bny another set ,,,bile you re driving your present car! (CX 2)

27. \Vhethcr or not the sales leLters carried a narratiye stat.ement
regarding the guarantee, such as quoted above , each rcfened to a
written Jifetime gnarantee as one of the inducements to purchase.

28. It is beJieved that the guarantee claims and the text of the
guarantee quoted abO\ e arc suIlcient. for pnrposes of this decision.

The,y are typical of the representations made by respondents. As in the
case of the price representations , there were some variations , but they
,yere not of such a nature as to require setting them out in ea:teT/So.

Some of the specimen guarantees in the record speeify a postage and
handling charge of $1.D8 , instead of the D80 referred to in RX 2G
and 5E. (See CX 14 and RX 1C, 3D , 4E , 7 and 8.

29. Regarding the charge of misrepresenting t.he quality or COll-
position of the sea.t eovers , the complaint does not challenge any pub-
lished advertisement. unt alJcges that the misrepresentation results
from the use of samples t.hicker :lncl heavier than mnch oJ Ole plastic
used in the seat covers. This matter is considered infra.

The typical statements made by the respondents h ving been set
forth , T\e turn now to a consideration of each of the charges contained
in the complaint concerning those statements.

III. The charge of misrepresenting the installment plan price.
30. In considering thc qucstion whether respondents have engaged

in actionable misrepresentation concerning their installment sah;s of
sent coven" lye stan out \yith these undisputed facts:

(1) licspondents have, represented that purehases llay be made
on the installment plan :' with no carrying charge ' or r.t no extra
charge. "

(2) The price Jine in the sales letters sho"s a total price, follo"ed 

the number and amount of the monthly payments. It also carries fi
legend indicating '; postage ine1uded" or "handling ine1uc1ecF' or , somc-
times

, "

postage and handling included. :' This representation-usually
in pflrcntheses but sometimes set air hy a. coma-follows immediately
after the reference to the monthly payment plan. For exampJe (CX 5) :
Frout & rear. . 818.88; 3 payments of $6.66 (postage inc!.)
Front only . . SI0.85; 3 payments of $3.98 (postage iDCl.)

The total installment plan purchase price is not disclosed in the, sales
letters or e1sewhere.

(3) Respondents do make a eharge over and abm'e the regular ad-

vertised pricc of their products if the products fire purchased on the
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insuLllment plan. When thc monthly payment is multiplied by the
specified number of payments, the total installment plan purchase
price is a higher amount than the price initially quoted in the letter
and repeated in the "Free Inspection Hequest Form. " The differential
ranges from approximately 81 to approximately $3, as shown by the
foJlmving tabulation:

Exhibit No.
ex 1 , 2 , 7, 11 , 12

Advertised Price Installment Plan Price Differeruc
$19. 95 520.94 50.11.05 J2.93 .IS. SS 10.96 1. OSJ O. 05 11. 92 . 9718. SS HJ. )S 1. 10

10. 1.) 11.04 1 Q 95 17. 94 . 90
9. Ot) 10. 95 1. 0005 1.3. 9:i .)O 2:i. 97 1. 07

14. )O 15.90 1. 00
1. 9,) 16.02 1. 9793 11.01 1.96

19. 95 22. OR 3.11. 95 1'1. 58 2.
:11. Other than the statement in the sales letters themselves , there is

no Ewridence as to the purpose or nature of the additional amount
lJ1elmled in the in8tanment plan purchase price.

\s t.o "whet.her the postage and/or handling charges reprrsenterl as
being ;( includec1 ' in the instnJlment plan price were for postage and
h,l11clling connected with the shipment of the seat cO\-ers, or for post.age
and handling connected only ,vith the crccht purchase , the record is
silent.

Xo evidence was presented on this point by either side. I-Iowever
at the prehearing conference, respondents : counsel indicated that the
additional amOllnt over and above the cash price was for postage nnc1

handling- costs incurred by virtuB of the installment arrangements

(1'1'26- 44) but he stin insisted it was not a. "carrying charge.
32. Since the, record thus establishes that when sea.t covers are pur-

(hased on the in-ot,nlJmcnt plan , there aTe charges in a.dc1ition to the
ac1n'Ttised pure-hase price, the basic qnestion to be resolved is whether
respondents have represented that such is not the fact.

The issue, then , is the interpretation to be plaeed on the claims

, "

extrfL charge :: and "no carrying cha-rges.
;13. There is no evidence as to the understanding of the public

1'espe. cting elt her term , but as discussed nf'ia there is no necessity for
such evidence.

ex 4

ex 5

ex 6

ex 9
ex 10

ex 17

TIX 0 , 10

AJthoug-h not determinati"\e, the varying rlifferential for installment plan purcha es may
be compal' d with the pfJ' scction postage and 11anllling charge " imposed by re8ponrlents
under their gnarantee: 986 (RX 2G) aT' 81.98 (RX 7 . 8). To compounc1 the cOIJfnsioD , it
Wi\ f'tipulated ('II'. 103) that " The shipping and handling- cost is Jess than $1. 98.

313- 121 70-
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34. '"Vhen , ill an advertif;ement. a legend such as "postage & J1andling
included" is placed at the end of it price line that shov,s both the cash
price (e.g. , $19.95) and an installment arrangement (e. , 6 payments
of $3.83), the plain meaning is that theTe is no ext.ra charge for postage
and handling, whether the 'Customer pays cash or pays in installment::
because, that charge is included ill the price.

Then, when in dose proximity, the same ndvertisemcnt proclaims

no carrying charges" or "no extra charge for a " 11onth payment
plan , the plain meaning is that there is no additional charge for an
installment plan purchase; that oft credit customer pays the same price
as a cash customer.

35. Yet, in the example given (see I X D find 10). the mnJtipljeat.jon
of $3. 83 by 6 yields a total of $22.08 that the credit customer must
pay-$3.03 Inore than the cash customer.

36. Vhether that $3.03 is caned "post.age and handling" or some-
thing else, its existence exposes the falsity of respondents ' advertised
cJaim of instaDment plan purchases "at no extra charge" or '; ",ith no
carrying charges.

37. It is diffcult to understand 110W respondents can seriously con-
tend that those sales Jett.ers that promote an instal1ment plan "at no
extra charge" can be interpreted as meaning anything other than that.
there are no charges in addition to the advertised price. Such a repre-
sentation-that there is "no extra charge is clearly false.

38. In their Proposed Findings and Hoply, respondents place em-
phasis on t.he alternative representation that t.here are "no carr:ying
charges. n They seek to give the term "

carrying charges" a technical
restricted 111caning. They insist that the ,additiona.1 charge included
in the installment plan price is, as shown by the a.dvertising, a charge
for postage or handling, or both , and that there is no proof that this
eonstitutes a. carrying charge.

39. Even if we were to rely on a tecJllical definition of "carrying
charO"e" that \youJd not Rid respondents.a ,

In Webster s New Intemational DictionaJ'Y of the English Lan-
guage 2nd Edition , Unabridged (1947), "carrying charge" is defined
as "a eharge ma.de for carrying R debtor.
And that is just "hat the respondents ' so-caned postage and/or

handling charge a.mounts to.
40. More significantly, The Dict-ona1'Y of B"s';ness and Indust"!!

(cd. by Robert J. Schwartz , 1054) defines "carrying charge" this way:
Amount wbich the retail buyer pays or contracts to pay the retail seller for the
wivilegc of paying the principal baJance in installments oYer D. period of time

in addUlon to the finance charge jor the same pri:rilege. (Emphasis added.
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Thns, in fact that respondents caJ! their credit price differential a
ehargc for postage and/or handling, and not an interest or finance
charge, is not inconsistent with that definition of "carrying charge.

41. R.egardless of any restricted meaning that the term "carrying
charges might have in law or in business parlance anclno such eyid-
enee was o:fered there ean be no real doubt that t.he purport and the
import of the represe.ntation of "no carrying charg-es is that the in-
st.allment plan price is the same as the cash price. Reading the repre-
sentation as it vwuld he read by those to whom it is addressed A"iO'n-
beTg v. 132 F. 2d HJ5 (7th Cir. 1942), the examiner so finds.

The public does not interpret "carrying charge :' in any technical
sense. To the average person , or tt least to a substantial number of
consumers (including automobile owners), a elaim of "no carrying
charge" simply 1l1eallS that nothing e,xtra, is charged the installment
purchaser. The eonsumer does not draw any fine distinetion between
a "carrying charge " and an extJ' charge for postage and/or
handling.

The examiner recognizes that it statement " ay be deceptive even if
the constitue,nt words can be literally or teC'hnicnlJy construed so as
not.to constit.ute a mi3representat.ion. ' The buying public does not
,yeigh each word in an advertisement or a representation. The im-
pression that is likely to be created upon the prospective purcha.ser
is controlling. Kalwajtys Y. 2:37 F. 2d 654 (7th Cir. 1956).

Similarly, to tell Jess than the whole truth is a "cll-bw"n method
of deception. lIe who clece.iyes by resorting to snch n method cannot
excuse the deception by relying upon the truthfuJness per se of the

partial truth by "hich it has been accomplished. Thus, in detel'-
mining whether Or not advertising is false and misleading wHhin
the meaning of the Federal Trade Comnlission Act, regard must be
had , not to fine- spun distinctions and arguments that may be made in
excuse, but to the effect which it might reasonably be expected to haTe,
upon the general public. P. Lorilard CO. Y. l'. 186 F. 2d 52 (+th

Cir 1950).

So here, even assuming that "carrying charge" technically meant a
finance charge" or " interest" , and assuming further that respondents

extra charge for credit purchases was l1mited to postage ancI/or
handling, these assumed facts 8 would not cure the vice inherent in
the representation. At the most, the tenn is ambiguous , and it is \yell-
settled that where one of two meanings conveyed by an advertise-
nlellt is false, the advertisement is misleading. Rhode8 Pharmacal
Company Inc. v. l'. 208 F. 2c 382 (7th Cir. 1953), rM' ened on
othe?" grounds 348 US. 9.10 (1955).

Which have no support In the record.
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4:2. The examiner accordingly re.iects respondents ' defense, that t.he
additional charge is not a. carrying charge but a charge for postage
or handling, or both. The fact thi1t references to the monthly payment
plan are accompanied by a statement that postage or handling charges
or both, arc inclndcd docs not overcome the falsity of the claim that

theTe is "no extra charge" or "no carrying charge.
43. Respondents argue. further that the "extra charge ' that the

eomplaillt alle.ges (Paragraph Six) they charge over and abm-e the
regular advertised price , was "never identified" as a carrying charge
or otherwise.

There was no necessity for any arlcljtional evidence on this point.
The advcrtisements speak for themselves. It is simply a matter of
taking respondents ' own advE',l1;ising statements and doing a little
simple arithmetic.

44. The "reasonableness of these additions as postage or as handIing
charges :: (Respondents ' Proposed Findings , page 8) is not the issue.

The issue is whether or not instal1nlent plan purchasers pay all extra
charge or a carrying charge.

R.espondents contend:

It is a most rea:-ollftl11e act for a seller of sellt covC'rs to pay the P(lst8ge and
bfilHllng himself if cash is paid and to tell the buyer that those items must be
paid by the buyer if the buyer chooses to pay on an installment basis.

Hmyevcr, the fact is that here, the seJler not only failed to tell the
buyer" that he 111Ust pay an extra charge for postage and handling if
he "chooses to pay on an inst.allment basis but actuaJly told him lIe
dicln

45. It does not require evidence of "any peculiarly unusual termi-
nology or interpretation or \1ords" to tra.nslaJe charges for postage
and handling into extra or carrying charges. The respondents have
chosen to cla.i1n that they make no extra charges or no carrying
cha,rges for installme,nt plan purchases, and the examiner and. the

C01mnission a.re qua1ificc1 to determine what that language means to
the general public.
46. Respondents profc5s to believe that their representations re-

garding the iU5t.allment sales price are being challenged only because
the sales letters do not disclose the total price paid when purcha8es
are made on the installnlent plan. It is obvious , hO'l'ever , that what is
being challenged is the affrmative representation that there, are no
extra or additional cl1arges when purchases arc made on the install-
ment plan.

47. The failure to show the total instalJment pbn price simply
aggravates the deception resulting from the l'Bpresentation of ((
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extra, clml'ge" or '; no carrying charges." The rdIil'l1ative representa-
tions of l'e ponc1ents have the capacity and tendency to lull a prospec-
tive customer into the belief that the total instalhncnt plan price is
the same as the cash price. 8in1p10 arithmetic would disclose the dis-
cl'cpaney, but this provides no defense for respondents. Ilaving made
a claim open to the interpretation that the cash and inshLllment prices

arc the same, they cannot be heard to say that prosectiY8 customers

shouJd bke p( ncil and paper in order to leflrn the falsity of that
claim.

The fact. that a frdse statement may be obviously false to those who
arc trained and exppriencec1 does not r.hrllge its character nor take
,Yay its pc)\ye.r to deceive others less experienced. There is no duty

resting upon a citizen to suspect the honesty of those with whom he
transacts business. Laws arc made to prote,ct t.he trusting as ,yell as
the .:;uspicious. The best element of business has long since decided
that honesty should govern competitive enterprises , and that the rule
of f;U(' cat emptor should not be relied upon to ),Clyanl fraud and decep-
tion F.T. C. v. Sta.ndard Educa.tion Society, 302 U. S. 112 , 116 (1937).
One dealing -with a,nother in business has the. right to rely upollrepre-

nt"tjon of facts as the truth. Goodma.11 Y. F.T.C. '244 F. 2d 684 (Dth
Cit' :\\)7).

48. X evertheless, even if the total insta 1lm€'nt plan price were dis-
closed in the acl\ ertising material , that \'..oulc1 not cure the c1e r:cption
invul,-ec1 in the aflll'native claim of no adc1itionnl charges : be they
extra :: or "calTying:- charges- It simply 'VOll1cl re!'ult in a contl' ,Hlic-

tion or fit le,ast nn ambiguity. As a practical mattrT. of conrse. it "\vonle1

maJ.:-(', it, nlm t inlp03sible for l'E'-sponc1ents to chim that Cll"Otomers
may pnrchase on the instnl1nwut plan Ht no e.xtTfL co t. They could not.
afro cl thus to (liscl05C their own duplicity.

49. This ease is analogous to General JlfotOl'8 Corp. v. : 114
F. 2d '13 (2nd Cir. 1D40), cert. denied 312 U. S. 682 (1941).

Gene.nll :JIotol" nd\'ertisrc1 a " 6% plan :' for the installment purchase
of fllitomnbiles. The 1 was fignrec1 on the unpaid bftJance due ut the
tinw of sale. Actually, the crec1it charge amounted to nearly 12%
silnplc interest pel' :lllllUm npon the dcfe- lTcd and unpaid bahnee
dhn;n:i. )!ed by the installment JJ(l.y'7n,enL . made.

:;rlo::llre ,,' as m lClc in the acl\'erti-=ing that the: cTec1it charge was
interest , but il1p1y a cOllycnient 11l11ltiplier anyone cnn ll

and uIicterstand.

9 Scr al Forrl MOt01' Company v. 120 F. 2(1 175 (6th Cir.

), 

cert. denied 314 U.

6GS (1941).
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The Court held the advert.i illg was " likely to cause the purchaser
of a ear to beJieve that hE was paying an interest rate of 6 % per annUln
upon his defcned installments * 

, "'

The Court specifically ruled that the discla.imer was not suffcient to
overcome the impression created by the ach-ertismcllt as a whole.

50. Rcspondents lny great stress on the fact that. althongh five e011-

sumel' witnesses were called by counsel supporting the complnjllt , none

of t.hem was asked his interpretatiun of respondents' representations
that there "were, no carrying eharges or extra charges ir! l'onnection
with installment plan purchases-. They seek to 1111\-c tIlE examiner draw
a.n adverse inference from the fa.illlre of counsel supporting the com
plaint to produce testimony through these witnesscs concerning public
understanding of re8ponelents : representations OllCel'ling installment
plan purchases.

Respondents rely not. only on general principles governing th3 fail-
uro of the proponent of a f.actual proposition to produce evidence
avaiJabJe to him in support of the proposition claimed; they also point
to the prehearing order of I--earing Examiner Lewis dated August 5
1963 , reciting that at the prehearing conference of July 15 , 1963 , it

"as agreed that "Complaint counsel will call five customer-type wit-
nesses to testify as to t.heir understanding concerning any additional
charges for pllrchases on the instal1ment plan , and tlw thickness of the
seat covers." (Paragraph 1 , page 2.

01. Counsel supporting the complaint. did indeed express sllch an
intention (Tr. 28-30). But, in context (Tr. 27- , 33), his position was
that he was going to rely upon the advertisements; that the advertise-
ments speak -for themselves; that the exa,miner and the Commission
can find, from the brochures and letters themselves, what l'epresenta-
tjon is a'ctually being made with respect to whether the.re is or is not a
ca.rrying charge; that he was not relying primarily on consumer-type
testimony but on Commission expertise; and that the matter was suff-
cie,ntJy clear so that hc really didn t have to have consumer-type wit

nesses, but since he was going to call them on another matter, he also

intended to interrogate them in that regard.
52. The failure of counsel supporting the complaint to produce

consumer testimony concerning the meaning of respondents ' repre,

scntations , in the light of his stated intention to do so , might be of
greater importA.llCC if the matter -were marc doubtful than it is. But
this examiner agrees with the basic position taken by counse1 support-

ing the comp1a.int. that the examiner and t.he Commission call find
from the brochures and letters themselves what representation is
actually being made ,yith respect t.o whether there is or is not an
extra or a carrying charge.
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The Commission is not re.quired to sample public opinion to deter-
mine what an ad\ ertiser is representing to the public. The Commission
has a right to look at the advcrtisements in question , consider the rele-
va:at cvidence in the, record that would aid in interpreting the ad-
yertisement and then decide for itself whether t.he practices arc unfair
or deceptive. Zenith Radio Corp. v. 143 F. 2d 29 (7th Cir.
1944).

The meaning of representations to the public. and their tendency
or capacity to mislead or deceive are questions of fact. to be deter-
mined by the Commission. Kal1cujtys v. 237 F. 2d 654 (7th Cir.

1956) .
53. ::lost of the references have been to the sales letters. But perusa.l

of the accompanying material discloses nothing to explain or mit.igat.e
the misrepresentation found.

If anything, the deception is heightened by the other material in-

cluded in the mailings. For example, the Free Inspection Request

Form" (RX 2F) has the customer agreeing to pa,y in 3 payments
and the price shown is thc cash price ($18.88 and $10.95) mther than
the installmcnt price ($19.98 and $11.94).

54. Aceorc1ingly, it is found that:
(1) Through their use, in sales letters and other ach-ertising ma-

terial, of these expressions:
:3 month payment plan at no extI'a charge
3 equal Ilonthly pa:-mellts \yith no carrying
'3 months to pa;v "ith no carrying charges

;-3 months to pay at no extra charge

and other similar statements , respondents have represented that there
are no charges in aclaition to the, adve,rtisecl purchase price of the.ir
seat covers when pure-hased on the installment pla,

(:2) In truth and in fact, respondents make an extra charge over
and above the regular advertised price of their products if the prod-
ucts are purchased on the installment plan.

55. There has been no change in respondents ' practices with regard
to the alleged misrepresentation that there are no extra charges

or c.arrying charges involved in installment plan purchases. R.X

8 and 9 attest to their persistence ill the, practices challenged by the
complaint. lndeed; l'espondentt; , in renewing their motions to dismiss
in their Proposed Findings (page 3), frankly state:

charges

No change was made in the statement of prices, including the instullmpnt
price and its inclusion of postage or handling, as this is stated ::0 clearly as
to prevent any possible misunderstanding.
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.56. The advertisements are deceptive and misleading in R material
respect, and the public interest requires an order terminating the
practice.

IV. 'TIle Charge of :Misrepl'esenting the Guarantee.
57. It is found that the gua,rantee form formerly used by respondents

makes the disclosures required by controlling case law. It set.s forth
clearly and conspicuously t.he nature and extent of the guarantee and
the manner in which the guarantor will perform , including the amount
of the sen-ice charge imposed, and also discloses clearly and con-
spicuously the life referred to through the use of the term "Lifetime
Guarantee. :' 10

58. The fact that a copy of the guarantee is inclucled in every mailing
sent out by respondents (Tr. 102) does not, ho"ever, provide a defense
to the cha.rges in the complaint that their advertising of the guarantee
has been false, misleading a.ncl deceptive.

Respondents themselves recognize and concede (Proposed Findings
page 11) that there are some 13 te:ferences to the gnarantee in 
ordinary mailing. Most, if not all , of these references do not disclose
adequately, if at all , the limitations , including especially the charge
of 98 or $1.98 per section.

Some brochures disclose that the guarante,e is for the life or the
purchaser s car; others, particularly the sales letters , do not, mr rely
proclaiming the existence of a "written lifetime guarantee,." It is only
by refcrence to the guarantee itself that a purchaser learns of the
per-section charge of 9S or 81.98 in case replacernent is necessar

59. Having unqualifiedly represented in their sales letters and other
advertising materials , that their seat covers carry a " ljfetime gnaran-
tee ' or are "gllarantced for the life of your car " ctc. hus implying
an unconditional guarantee-respondents cannot be heard to say that
the public must look further-albeit in the same mailing to discover
the ('xistence of material limitations and conditions.

60. Even though all of the repre,sentations " taken together make
crystal clear what is representeel as to the guarallteet the law does
not permit respondents to proclaim an unconditional guarantee ill one
part of their a.dvertising materials and contradict themselves in an-
other part.

61. The leading case on the matter of gnarantees is Parl,er Pen Co-
v. C. 159 F. 2d , :\09 (7th Cir. 1946). Its holding is fatal to respond-
ents ' contentions.

10 The complaint did not charge any deficiency in identifying the guarantor. It is Doted

that some of the g-uarantces (CX 14 , 15B) bore only the signature "?If. Fingerhut; " others
bore that signature plus the printed name, "Fingerhut Mfg. Co." The guarantee currently
in use (RX 8) includes also the corporate address.
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In Parker the disclosure of limitations on a lifetime guarantee was
in tJJe. ery 8wne advertise1nent where the term "Guaranteed for Life
"as featured. The Court noted that Parker advertisements gave prom-
inence t.o the t.erm "Guaranteed ror Life '; and at the same bme , in
a less prorninent place in the advertisement, usually at the bottom of
the page and in smal1er, light print, there Lppeared the disclosure
that there was a service charge . in conne,ction with the gua.rantee.

The Court concluded that the advertisements \\-e1'O objectionable
becJ.Hse " the limiting words of the guarantee appear in smal1 print
and at "some distnnce from the words of the gua.rmtee.

Accordingly, the modified order approyed and enforced by the
Court prohibi;ted a guaranteed for life ' representation if a charge

was im.posed unless the terms of limitation v, ere placed close to such
words as " guaranteed for life , and in print of the s tme size as t.he
other regular printe,d matter ill the advertisement.

G2. cconlingly, it must. be held that t.he use of the term "Lifetime
Guarantee, , or any simiJar representation of an uncondit,ional gnar-

antee , unaccompanied by a conspicuous and adequate disclosure of
the linlitat.on of the, glHlrlll1tee , in c.lo p conjunction therewith , con-

stitutes an unfair and deceptive pra()tice.
It js llot suffcient that pernsal or an tIle literature enclosed in

resp0l1dents ' ma, jJinp: -wonld a.ppri e Ole careful reader of all he needed
to kJl(IW about the, gnarantee.

fi3. Strictly spe,akinp.\ or C01lrse, responde,nh;: gllarantee i not a

Lifrt.ime GuarHntee. ' The, guarant.ee is for neither the tife of the

pun-h:lser nor for simply the life of the car in ,yhich the seat covers
are 1n')ta.lled. The duration of the guarantee , by its terms , is ror the
life (I f the car fo'/ as long 

(/8 the 7,w'dw8e1' 01cns the caT.

6J. Hmyever, that is not an iS lle raise.d by t.he complaint. ,Yith the
gWll'flmee before it , disclosing that further limitat.on , t.he Commis-

sion limitpd it ehal)enge, to a ('harge that l'e, spondents, in advertis-
ing their "Lifetime Guarantee :' fail to disclose adequately " that
the lif(', referre.d to is that or the a.utomobile of the pllrchaser" (Com-
plf1;n1" V;ll'ag1'aph Seven).

Thnt charge recognizes, impJiciHy if not explicitly, the yaliclity of
the, iPl'lll (lespite the technicaJ dei-iciency stated. PresnmablY1 the Com-
mis joll has cletenninec1 that the furt.her requirement. of the, purchaser
c.on1,inllecl ownership is not such n. materiallimitntion thnt the public
interest requires disc losnreY

11 C::" the Commie: i(1D Gllides 11i'flinst Deceptive Aovprti,:.ng of Guarantees (April 26,
1960) Section IY. In the ":,ample there given

" '

N flllvertisf'd that his ca1"hnretbr was

g'uara:r:crd for life. wlJfl'ens hie: g"unranter ran for thf' Jjfe of thf' 1'111' in whicl1 the
carbnretnr was orig!nnJJy imtaJ!ed. The atlverU"ement is nmbig110us and (leceptive und
i;hon1d be modified to :lisclose the ' life ' referred to,
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66. Aside from these considerations , the record ShO\\8 (llX GAB , 8)

that respondents have abanclm1ecl the term "Lifetime" as applied to
their guarantee a.ud now refer to it as an "All-Inclusive Guarantee.

66. Thus, in the opinion of the examiner, it is not necessary to make
a determination whet.her the term "Lifetime , as formerly used by re-
spondents in connection with their guarantee : is deceptive because it
is for neither the life of the purchaser nor for the entire life of the
car. Conceivably, its use could be rationalized as meaning- that the
seat C01 ers are guaranteed to thc original purchaser for the Hfe, under
his ownership, of the car in which they are installed.

67. In his Eleventh Proposed Finding (page 9), counsel snpporting
thc complaint ra.ises, for the first time. a cha.llcnge to the representntion
that the eharge of $1.98 per seat cover section is for postage and han-
dling. Contending that this representation is fa.lse , counsel point.s to the

stipulated fact (Tr. 103) that "The shipping and handling cost is
less than $1.98.

68. Counsel supporting the complaint argues furthe,r that hy charg-
ing S1.98 per section , respondents "are recovering: their entire cost of
replacement per section as each sed,ion only c.osts them $1.92,

This argument is based on the stipulated fact (Tr. 10:3) that "IJur-
ing the period )cugust 1 , 1960 , to April 1 , 1961 , Respond€nts' costs

for all sections of the Stardnst seat covers front and back were $7.
plus Federal excise t.ax." Since fl, complete set of seat covers consists
of four sections ! counsel supporting the c01nplaint has divided the
sum of $7.60 by four to arrive at his per-section cost (which is $1.90
rather than $1.92).

69. N eveli:11eless \ the examiner declines to make any finc1ings con-

elusions or order on this set of circumstances. Indeed , the order pro-
posed by counsel supporting the compJaint "01t1d not reach the prac-
tice here apparently challenged.

70. One reason that the propose,d findings in this connection must
be rejected is that the subject is outside of the scope of the complaint
and respondents were not properly put on not.ice t.hat this matter
was III Issue.

The amount of the shipping and handling charge in c01D1ec.tion with

the guara.ntee "as not even among the advertising state1nents cited as
typical" in Pa-ragra.ph Four of the. complaint. The, challenge in the

complaint concerning the guarantee is two-fold:
(1) That respondeuts have represented that their products are un-

condit.ionally guaranteed for life (Paragraph Five) whereas the

guarantee is not unconditional but has limitations and conditions not
disclosed in their initial advertising (Paragraph Six).
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(2) In usmg the words "Lifetime Guarant.ee , respondents "fail
to cJearl'y and conspicuously disclose that the life referred to is that
of the automobile of the purchaser." (Paragraph Seven)

(See also the Pre-Hearing Order and the statCJnent of the issues filed
by counsel supporting the complaint June 20 1963).

71. Although respondent.s stipulated with counsel supporting the

compla.int that the shipping and handling cost is less than $1.98 and
in effect , that the manufacturing cost of each section of the seat covers
was $1.90, those, facts , standing alone, do not provide a substantial
basis for a finding that respondents ' representations concerning the
shipping and handling charge constitute unfair or deceptive acts or
pra,etices , or unfair methods of competition. Accordingly, this belated
attempt. to inject a, new element in the case must. be rejected.

72. The change in the guarantee form-primarily a. eha.nge in title
from "Lifetime Gl1a,rantee" to "Al1-Inclusive Guarantee -was made
technically, before this complaint was served on respondents. How-
eTer, the record (Tr. 159 et seq. makes clear that respondents had
knowledge of the pendency of a CDmmission proceeding involving its
guarantee c1 aims and other practices.

73. It is found that the changes made by respondent.s were not., in
substance or in timing, of snch a nature to wal'rnnt dismissal of the

complaint on the ground of mootness. Neither aTe the circumst,ances
sueh as to warrant dismissal as a ma.ter' of sound discretion.

74. Actually, the mere change in title of the guarant.ee does not. meet
the objections raised by the complaint. Advertising of the "All-Inclu-
sive Gua.rantee " without qualification , as in R.X 9 , still constitutes a
representation of an unconditional gua.rantee , whereas the guarantee
itself (HX 8) still imposes a postage and handling charge.

75. Accordingly, it is found that;
(1) Through their use "ithout qualification, in sales letters and

other advertising material , of these expressions:

Written lifetime guarantee
Guaranteed for the Life of Your Car
LIFETB1E GrARA::TEE. You wil never have to buy another set of covers

for your car because we give you a written guarantee that we will reprlir or
replace your covers if , for nny reason , they are ever damaged.

THE O:\LY COVERS GUARA:\TEED FOR LIFE

* * * the only spat covers with a I.IFE'l' DIE GUARA::TEE! Vi'- re the only

SPilt covel' manufacturer who (1a1'es to make this e:laim. You ll never have to buy
another se1- while you re driving ;VOUI' IJresent car!

and other similar statements , respondents have represented that their
products are unconditionally guara,nteed for life.
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(2) In truth and in fact, respondents' gnarantee is not uncondi-
tional but has limitations and conditions not disclosed in their initial
advertising.

(3) Respondents in using the words "Lifetime Guarantee" fail to

clearly and conspicuously disclose that the life referred to is that of the
automobile of the purchaser.

V. The Charge of Misrepresentation by Sample.
76. In each of their mailings, respondents enclose a sample of the

seat cover material. Such samples have a g'tlge or thickness of . 013
of all inch (RX 6B). There has bcen no direct statement in the ad-
vertising either that the seat covers are made entirely of t.he same
material as the sample or made entirely of vinyl .013 of an inch thick.
However , there have been refcrences to the smnple in the advertising
material:

Feel how pliable the swatch is, too, yet how strong. (CX 2)
See for yourself how strong and thick the enclosed sample is. (CX 12)

But t.he complaint says only that the misrepresentat10n is aCCOlTI-

plished through the use of sampJes.

77. In actualit.y, only the portion of the front seat. cover receiving
the most wear that which is sat upon and at the seams , is manu-
factured from 13-gauge mat.erial. The balance of the scat em-e1'S is

manufactured from 11-gauge material which is t.yo gauges--rh\o
one- thousandt.hs of -an inch-thinner than the sample sent with mail-
ings (RX 6B). As an example, the front coycr for a 1062 4-door
Chevrolet contains 2 295 s(luare inches of IS-gauge material and 2
square inches of the lighter ll-gauge material. (Tr. 103)

78. There was no disclosure of the fact that the larger portion of
respondents' seat cover , as stated above, was manufaetured from 11-
gauge material.

79. The l1-gauge lnatel'ial used in the St.ardust sent cm- ers if; made
from the same plastic ll1atcl'ials as the 13-gauge material, but is less
expensive because it is thinner and thcrefore wi11 give less ,,-ear if
used at the same places as 13-gauge material is now used. (Tr. 103

80. There is no evidenee to support the claim of counse.1 supporting
the complaint (Fifteenth Proposed Finding) that the greater por-
tion of respondents ' seat eovcrs is made ': of a lesscr grade of material.:'

81. On the bRsis of the evidcnee , it is found , as a.lleged in Paragraph
Eight of the complaint, tha,t ':Through use of samples or materiaJs
sent to prospective purclw.sers, respondents reprcsent that their :S(ar-
dust' brand scat eaver is manufactured entirely of clear plastic of the
same thickness and weight. as the sample.

82. It is further found, as a.llegcc1 in Paragraph Nine of the cam-
pla.int, that "In truth and ill fact, a substantial portion of respondent'
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Stardust' brand scat cover is manufactured of a plast.ic Inateriall'. hich
is of a thinner, lighter material than the said samples 

::' * ',:

83. However, the reeorcl does not support the further allegation in
Paragraph Nine that the portion of the seat cOYer made of the thimwr
lighter material " therefore is less serviceable and less desirable to it
substantial number of purchasers than a, seat cover made entirely of
the thicker , heavier Dlaterial represented by the sample.

84. In view of the test of materiality set up by the complaint itself
a fulding of illegality Clmnot be predicated simply on the proposition
that "the customer is entitled to get" he t he is led to believe he wi1
get, whether he is right or wrong in thinldng it makes a difference..
Oolgate-Palmwlive 00. v. 310 F. 2d 89 , 9c! (1st Cir. 1962) ; see
case before Commission: Order and Opinion of December 29 , 1961;
Opinion on Remand (February 18 , 1963); :Memorandum Accompany-
ing Final Order (May 7 , 1963) ; and cases there cited.

85. That principle would be applicable only if the chargc "m.
simply that the scat covers \yere not made \'I holly of the smne gauge
material as the sample. Such a case is not before l1S , and the e.xamine.r
intimates no opinion on that hypothesis.

86. In the absence of any evidence that the difference of two- thou-
sandths of an inch in the thickness of part or the seat cover , cOlnparec1

with the sample, resulted ill an unsat.isfactory or inferior product, or
one otherwise less serviceable or less desirable, the variance is not

actionable under the complaint a,s drawn.
87. Here, the allegat10n thnt the enclosure of the sn,mplc con-

stituted a "false, misleading and deceptive" practice is based specifc-
ally on the proposition that the partial substituton of the l1-guage
material made the seat coyers " less serviceable and less desirable to a
substantial number of purchasers * * *

88. Concerning this aspect of the case, five witnesses ,yere called by
counsel snpporting the complaint. It is not surprising that the con-

sensus of the-ir testimony was to the effect that. they expected or pre-
sumed that the seat covers wonld be like the sample.

The \"litne5s Stelzer expected the seat cover "to be like the sample
he received. (Tr. 108) The witness Griffn "presumed from receiving
the sample, this "as the sample of the actual seat covers that would be
delivered." (Tr. 117) The "itness Pedrosk, "assumed that the seat
covers would be made from tJle same materiaF' as the sample, . (Tr.
131) The witness ,Vilkins " just assumed that whatever woul(l bt'
ordcre.d, would be the same as the sample." (Tr. 136) The "itness
Schumann " just naturally assumed" on the basis of the sample that the
seat covers would be of " (likeJ kind and qnality. " (Tr. 138)
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89. Of course, as respondents point out , the representation inferred
by e,aC'h of these witnesses was not wholly false. The seat covers 1IJe''
made of the same material as the samplc albeit only in part. There is a
c.erta.in speciousness in respondents' arguments on this point , but it
is not necessary to belabor this aspect of the matter. The decision of
the hearing examiner does not turn on any such te.hnicalities.

DO. In the opinion of the examiner, the crucial element missing here
is any rccord support for the, complaint's allegation that the variance
hetween the sample and a substantial portion of the scat covers made
them "less scryiceable and less desirable to a substantia.l number of
pllrc .sers.

91. Tho five consumer "itnesses shed little light on thc subject.
Indeed, connsel supporting the complaint, on direct f'xamination
questioned only one witness regarding his preference. tIe asked the
witness 1Vilkins: "1Vould you have any preference "hether or not

your material would be made out of the lighter or the same gauge of
mate.rial r 'Vilkins replied: "K one whatever , expIaining that he had
not give.n any serious consideration to ordering the seat covers. In
faet, 'Vilkins hRd not bought the seat covers , had never seen them and
didn t know what they were moxJe of. (Tr. J:JG-l:J7\
92. On cross-examination , the witness Stelzer said he "personally

wouldn " complain abont the thickness of the seat coyers. (Tr. 112)
He agreed that he was not buying any particular thickness of seat
covers, as long as they were satisfactory, and that it was re.asonable
to use a heavier plastic in places whe.re the most wear occurred. He
did not fcel that he had been hurt by the fact that part of the scat

coyer was mwde of thinnar material. (Tr. 114)
On redirect examination , he did indicate that he would "prefer" to

have a heavier plastic but qualified this by adding:
It' s just a feeling. I don t know. I don t think it matters too muC'h , though , but

I would prefer to have a little heavier seat covers. (Tr. 115)

Stelzer instaJled the seat covers in the faJl of 1062 , prohably in
Se,ptmnber , and at the time of hearing, about a year late. , was still
using them. He had not complained to the company, and he knows of
nothing "Tong with the scat covers. (Tr. 109-110)

9:J. As far as Pedrosk:y was concerned , he had m"de no complaint to
the manufacturer beea.usc the seat covers had proved satisfactoI"
He has had the seat covers in his car for more than a yea.r

, "

and
they have held up very good." (Tr. 131-1:J2)

94. Of the remaining two witnesses, neither Griffn or Schumann
was quesioned about his preference. X either had ordered the seat
covers. (Tr. 117 , 1:J8) Each had furnished the advertising material
and sample received from Fingerhnt to the F. C. at the request of
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a personal friend employed in the Chicago bmnch offce of the Com-
mission. (Tr. 122-12c, 139)

95. Thus, while certain factual allegations in Paragraph Eight
and Nine of the compla.int were established by the evidence, the
charge that the practices were. false , lnislea.ding 'and deceptive must
fail for failure of proof.

III the opinion of the examiner , the theory underlying the charges
respecting the sample distributed by respondents was predicated on
the proposition that the variance between the sample and the actual
seat cover was material bee-a use the diflermlce in thickness made the
seat cover "less serviceable and less desirable to a substantial number
of purchasers.

There being no reliable, probative and substantial evidence to sup-
port this elcment of the charge, it has not been established that re-
spondents' practices in this regard constitute lmfair or deceptive acts
and practices or unfair methods of competition.

96. Although the findings above are thus dispositive of this asp"t
of the case, it may be noted that respondents now disclose as "a stand-
ard part" of each mailing that tJle seat covers are made in part of 11-
gauge material. (RX 6E , 9)

VI. )fiseellaneous )Iatters.
97. The examiner specifically finds that the sales letters and other

advertisements contained in the record are typical of respondents

advertising and provide a valid basis for an evaluation of the legality
of the representations here in issue. The chaJ1enged representations
have been considered both separately and in the contcxt of all the
material contained in any particular mailing. In weighing these mat-
ters! the hearing examiner has borne in mind the principle that adver-
tisements must be considered in their ent.irety, and as they would be
read by those to whom they appeal A1'noe"9 v. O. 132 F. 2d165
(7th Cir. 1942).

98. The examiner rejects the respondents' suggestion (Proposed
Findings , page 6; Reply, pages 1 2) that it was a major problem "
understand the charges against them.

Respondents point to the fact that four of the statements quotcd in
Paragraph Four of the complaint as typical of their advertising do
not even appear in the evidence introduced at the, hearing in support
of the comp1aint. This is teehnically trne and , at first blnsh , would
appear to be a rather remarkable oversight on the part of counsel sup-
porting the complaint.

99. The fact is , however, tbat respondents admitted making the
statements in question. They had entcred a denial in their answer, but
at the prehearing conference, the counsel , in eifeet, "ithdrcw that
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denial and objected only that the statcments were quoted "out of con-

text". (Tr. 3-4 , 17 ZZ; see also Paragraph 4, of Pre-Hcaring Order.
100. Moreover, the substance of each statement cited as being "ith-

out record support is found ill the record; see CX 9 and 17 and RX 9
and 10 , the variations being only matters of inconsequcntial detail.

101. In any event., comparison of the statements quoted In the com-
plaint .with evidence in the record demonstrates that even if there were
a technical deficiency, it cannot be viewed as prejudicial to respondents.
The statements cited in the complaint , together with the allegations
of Paragra.ph Five: obviously put respondents on notice of the nature
of the clutrges they were required to meet.

10Z. Respondents appear to rely heavily on the fact that the record
contains no evidence of actual deception, of customer complaints or of
competitive injury. Unt actual deception of the public nee,l not be
shown to support 11 Federal Trade Commission order; representations
merely having a capacity to deceive are unlawful Oha,-Ies af the Ritz

Di8t,.ibu.tol's Oorp. v. 143 F. Zd 676 (2nd Cir. 1044). Sce also
Goodman v. , Z44 F. Zd584 (9th Cir. 1957).
As long ago as 1919 , it was held that the Commission is "not re-

quired to aver and prove that any competitor has been damaged or
that any purchaser has been deceived. Sean , Roebuclc ru Go. v. t/.
Z58 Fed. 307 , 311 (7th Cir. 1919).

103. In connection with their Fifteenth Proposed Finding (at page
19) respondents state:
As a matter of fact, the Stardust seat covers aren t even manufactured any more.

A similar statement is made at page 15 of respondents ' Reply to the
Proposed Findings of counsel supporting the complaint. Respondents
cite no record refcrcnce to support their statements to that effect, and
the examiner finds that there is no record support for such claim.

Even if this had been proved , the mere fact that manufacture of a
product under a specific trade name had been discontinued would pro-
vide no bar to issuance of an order ba,sed on findings t.ha.t there had
been misrepresentation in the sale of sncl: product.

104. The motion to dismiss the complaint on the ground of mootness
is denied. The matter is not moot, and an order to cease and desist is
required in the public interest.

CONCL USIQXS OF LAW

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

2. The complaint hcrein states a canse of action , and t.his proceed-
ing is in the public interest.
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3. The statements a,nd representations of respondents regarding
their installment plan purchase price and their guarantee , as found
herein, were and are false, misleading and clec.cptive in material
respects.

4. The acts and practices of Tespolldents as found herein , have had
and may have the c.apac.ity and tendency to mislead and decrive
members of the purchasing public wjt,h respect to the installment plan
purchase price of respondents and with respect to their guarantee
and into the purchase of substa,ntial quantities of respondents ' prod-
ucts as a result. As a consequence, trade has been or may be 1l1fairly
diverteel to respondents from their competitors , and substantial in-
jury thereby has been or may be clone to competition in commerce.

5. The acts and practices of respondents , as found herein , were and
arc all to the prejudice of the public and of respondents ' competitors
and constituted and now constitute unfair and deceptive acts and
practices and unfair methods of competition , in commerce, ill yiola-
tion of Section 5 of the Federal Trade Commission Act.

6. The evidence does not support the charge in Paragraph Kine
of the complaint that respondents ' use of samples constituted false
misleading and deceptive representations. That charge must be dis-
missed for failure of proof.

7. ,Vith the exception of Paragraph 3 , dealing with the charge that
has been dismissed, the examiner has adopted the order attached to the
compla,int as that which the Commission had "reason to believe
should issue" if the facts "Were found to be as alleged in the complaint.

ORDER

It is o1'dered That respondents Fingerhut 1\lanufacturing Company,
a corporation, and its offcers, and Ia1l1Y Fingerhut, Hern1:an
Schwartz , Stanley H. Nemer and 'Wiliam Fingerhut, individually
and as offcers of said corporation, and respondents ' agents , repre-
sentatives and employees, directly or through any corporate or other
device, in 'connection with the offering for sah: ' sale or distribution in
commerce, as "commerce" is defied in the FederoJ Trade Commission
Act , of automobile seat covers or any other product, do forthwith cease
and desist from:

1. Representing, directly or by implication:
(a) That there are no charges in addition to the purchase

price of their products when purchased on the installment
phn.

(b) That their products arc unconditionally guaranteed
,,"here there are any conditions or limitations to such
guarantee.

313- 121--70--
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(c) That their products arB guaranteed , unless the nature
and extent of the g11i1rantee and the manner in which the
guarantor will pe.rform thercunder are clearly and conspicu-

ously set forth.
2. Lsing the world " Lifetime;: or other term of the :ame import

in referring to the duration of a guarantee, of a product 'without
clearly and conspicuously disclosing the life to which such refer-
enes is made; 01' misrepresenting in any manner the duration of a
guarantee.

It .i.., fUTtheT onleTed That the charges of Paragraph Nine of the
compla.int, alleging respondents ' use of samples to constitute false
mislea.ding and deceptive represent.ations, be, and they hereby are
dismissed.

APPENDIX A

You may think we re crazy
but we promise you that if you buy a set of our custom-tailored auto seat covers
YOll wiD lle"ler have to buy another set of covers for your car because we are the

only seat cover manufacturer that gives you a

LIFETDIE GUARANTEE

If you purchase a set of Stardust COWl'S and if for any reason in ihe world

you accidentally damage them , return the cover to us and 've wil replace any
damaged section (front back, front cushion, rear back, rear cushion) for only

postage 'and handling charge per section.
It' s hard to believe, isn t it' But it's absolutely true and we back it up in

writing with a guarantee in every set of Stardust covers.
Remember-this guarantee applies for as many years as you own the car and re

gardless of what caused the damage!
Our reason for this g-uarantee is simple: a satisfied customer is our very best

business asset.
'Ve feel certain yon wil be more than satisfied with Stardust custom- tailored

covers even if you never have to take advantage of the guarantee beause Star-
dust is the very finest 100% transparent seat cover.

It is the finest for good reasons , too. Stardust is the very thickest and heaviest-
weight transparent material used by any major seat cover manufacturer! It also
contains much more chemical plastieising ingredient than ordinary seat cover
materials of this type. tl'ils important plasticiser makes Stardust absolutely
transparent instead of "almost transparent" like similar covers; makes Stardust
smooth and flexible instead of bulky and uncomfortable like other covers; and
helps give Stardust extra rugged, supple strength.

Stardust is exclusive with us because we have it made to our specifications at
the mil, espeially for our use in custom-made seat covers.

Fingerhut Ifg. Co.
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OPINION 01 COl\DIISSIOXER R.EILLY DISSENTING IX PART

l\L\Y 27 , 1 %4

I disagree with the majorit:is adoption of the hearing examiner
Tlding dismissing the allegation that respondents had made faJse
and deceptive representations concerning the material from which
certain of their seat covers were made.

Thjs allegation is ,yol'dcd as follows:
\R. 8: Through use of samples of material sent to prospective purchasers

l'espoudcnts rern' esent that their "Stardust" brand seat coyer is manufactured
entirely of clear plastic of the same thickner,s and weight as the sample.

PAR. 9: In truth and in fact, a substantial portion of respondent's "Stardust"
hrand seat cover is manufactured of a plastic material which is of a thinner
lighter material than the said samples and therefore is less serviceable and less
desirable to a substantial number of purchasers than a seat cover made entirely
.of the thicker, heavier material represented by the sample. Therefore , the repre-
sentations and practices as set forth in Paragraph J.Jight hereof were false, mis-
leading 'and deceptive.

The record shows, and the hearing examiner has found , t.hat the
smnple of plastic. encJosed ,yith respondents : advertising was 013
inch in thickness, or 13-gauge , 'iyhel'eas the seat covers were marle in
substantial part of plastic of .011 inch thic.k11CSS. The Jlea.ring ex-
aminer also found that the 11 gaugc material "is made from the same
plastic materials as the 13-gauge material, but is Jess expensive be-
cause it is thinner and therefore win give less 'ivear if used at the same
places 13-gauge material is now used.

In holding that the allegation had not been sustained the examiner
expressed the opinion that " the theory underlying the charges respect-
ing the sample distribut.ed by respondents was predicated on ,the prop-
osition that the variance between the sam pIe and the actual seat

cover was material because the diffe.rence in thickness made the seat
cover ' less serviceable and less desirable to a substantial nUlnber of
purcJ1asers

' ,:

. Having found that counsel supporting t.he complaint
had failed to prove these elements of the charge senriceabiJity and
desirability of the substituted material , he ruled that "it has not been
established that respondents ' practices in this regard eOllstitute 111-
fair or deeeptive acts and pract.ices or unfair methods of competition

It is difficult. for me to understand why the examiner considered the
gravamen of the charge to be that seat covers made from the sub-
stituted material were inferior to the sample or would be considered
by the purchaser to be inferior and therefore less desirable. Thesc ele-
me,nts of the allegation are wholly irreJevant to a determination of

'For example, the front cover for a 1962 4. door Chevrolet contains 2,295 square incheg
ot 13-gauge material and 3,441 square Inches of ll-gaugl? material.
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whether ,the practice of shipping merchandise which does not conform
to sa,mplc is unfair or deceptive. It is enough if there is a showing
of a significant difference between the weight and thickness of the
sample and the substituted Inateda.l and, in this case, such !lOwing
is amply made by eyidence that 11-ga.llge plastic " is Jess expensive be-
cause it is thinner and therefore will give less \\ ear if used at the
same places as 13-gange mnterial is now used. 'Ls ":as said by the
Supreme Court in Fedcral TTade Omnmlssion v. Algmnct-LuTFlofJI' Cmn-
pony, 291 U. S. 61 11-78 (1934) : ",Ye have yet to make it pb.in that
the substitution would be unfair though equivalence were shown * * *
The consumer is prejudiced if upon giving an order for one thing,
he is supplied with something else.

Respondents in this case have affrmatively represented that their
seat covers are made entirely of a certain type of materiaJ. Their eus-
tamers have given orders for such seat c.Qvers but have been sup-
plied with sOllething else. This should be suffcient to establish that
respondents have engaged in an unfair trade pr8.ctice.

DECISTOX OF THE COl\DIISSIOX . XD OnDER TO

COMPLIAXCE

FILB R:f PORT OF

This matter has been heard by the Commission upon the cross-
appeals of respondents and counsel in support of the complaint from
the hearing examiner s initial decision. The Commission has con-
sidered the entire record, including the briefs and oral argument. of

respondents and connsel supporting the complaint, and h:18 deter-

mined that the order contained in the initial decision should be
modified and that the appeals of both parties should be denied.
According1y,

It is ordered That the order contained in the initial decision he
and it hercby is , modified to read as follows:

It is o-rde1'ed That Respondents Fingerhut ianufacturing
Company, a corporation , and its oifcers , and J\ianny Fingerhut.,
Herman Schwartz , Stanley H. )femer and ,Vil1am Fingerhut
individually, and as offcers of said corporation , and respondents
agents , repre.sentatives and employees, directly or through any
corporate or other device, in connection \,ith the offering for sale
sale or distribution in commerce, as "commerce" is defined in
the Federal Trade Commission , of autonlobile seat. covers
or any other product, do forthwith cease and desist from:

1. Representing, directly or by jmplica.tion:
(a) That there are no charges in addition to the pur-

chase pricc of their products when purchased on the install-
ment plan.
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(b) That their
where there are
guarantee.

(c) That their products are guaranteed , un1ess the nature
and extent of the guarantee and the manner in which the
guarantor will perfornl thereunder are clearly and con-

spicuously set forth in immediate conjunction with such

representation.
2. Using the word "Lifetime ' or other term of the same import

in referring to the duration of a guarantee of a product without
clearly and conspicuously disclosing in inlmecliate conjunction
therewith the life to which such reference is made; or misrepre-
senting in any manner the duration of a guarantee.

It V3 .t71TtheT oTde1' That the initial decision , as modified, be, and
it hereby is, adopted as the decision of the Commission.

it is further ordC1' That Fingerhut Manufacturing Company, a

'corpontion and J\Ianny Fingerhut\ Ilerman Schwartz , Stanley 

Kcmer und 1Vi11iam Fingerhut shall , within sixty (60) days after
service npon them of this order, file with the Commission a report, ill
writing, setting forth in detail the manner and form in which they
hrL ve eomplied with the order to cease and desist.

Commissioner Reilly dissenting in part.

products are unconditionally guaranteed

,any conditions or limitations to such

I); THE )L\ TTER OF

BUDGET COUNSELLORS , INC. , ET AL.

CO:KSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE CO::DIISSIOK ACT

Doc:, et C-71,8. Compla,fnt, .May 1961,-Decis1on, May , 1961,

D011sent order requiring ' Washington , D. , sellers of a service whereby, for a fee,
they wonlc1 distribute a portion of a client's income to his creditors , to cease
representing falsely in newspaper and direct mail advertising that they
would consolidate their clients ' debts , assist financially in payment thereof.
and a:;:snre clients of restraint or other forbearance on the part of creditors
in rffrrt"ng col1ection of debts.

CO)!PLAINT

Plll'P\H1nt to the provisions of ;f,he Federal Trade Commission Act
and hv yirtue of the authority vested in it by suid Act, the Federa1
Trade Commission , Im,ving reason to believe that Budget Counsellors
Inc. , a corporation , and Benjamin H. Feldman, Herbert F. Fe1dman
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and Henryette G. Feldman , indiyidnal1y and as offcers of said cor-
poration, hereinafter referred to as respondents, have violated the
provisions of said l,"Ct, and jt appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating its charges in that. respect as
follows:

PARAGRAPH 1. Respondent Budget Counsellors , Inc. , is a. corporation
organized , existing and doing business uncleI' and by virtue of the la ws
of the State of laryland , with its principal offce and place of business
located at 635 F Street , N'V. in the city of 'Washington , District
of Columbia.
Respondents Benjamin H. Feldman, Herbert F. Feldman and

Henryette G. Feldman are offcers of the corporate respondent. They
formulate , direct and control the acts and practices of the corporate
respondent, including the acts and prac6ces hereinafter set forth.
Their address is the same as that of the corporate respondent. All of
said respondents have cooperated and acted together ill the perform-
ance of the acts and praetices hereinafter alleged.

PAR. 2. Respondents arc now , and for some time last past have been
engaged in the advertising, offering for sale and sale to the pub1ie of a
service whereby respondents distribute a portion of the income of their
clients to their clients ' creditors for a fee or service charge.

PAR. 3. In the course and conduct of their business , respondents
now sell , ana for some time last past ha.ve sold, their sRid service to

purcllasers thereof located in the District of Columbia , and va.rious

Sta1tes of the rnited States , and maintain , and at all times mentioned
herein have maintained , a, substantial course of trade in said service
in commerce , as "commerce" is defined in the Federal Trade Com-
mission Ad.

PAR. 4. In the course and conduct of their business and for the pur-

pose of inducing the purc.hase of their service, respondents have made
certa.in statements and representations with respect thereto in adver-
tisements inserted in newspapers and in direct mail advertising.

Typical and illustrative of such statements and representations , but
not all inclusive ,thereof , are the following:

LET TIS PAY YOUR BILLS.

GE'l' OUT OF DEBT TODAY!
ARRAXGE REPADIENT OF YOCR UKPAID BILLS OX "-HAT YOl' CAN

ORD EACH WEEK
AC' I' NOW! COXSOLIDA'n: ALL YOel( BILLS

Payments Low as 810.00 week or less
We can get you out of debt no matter "hat amount whether cnrrent or delinquent.
Bring in your past due bils, and ,ve wil arrange to satisfy your creditors
demands and get yon out of debt with p ments you can afford.
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E l'AYl\EXT & O:\E PLACE O PAY.
No credit investigation
No security, no co-signers
Ko problem too great

AVOID GARNISH,m:-T , LOSS OF JOB" REPOSSESSIONS.
PROTECT YOUR CmmI'
NO'j' A LOAN COllIPA:\Y

PAR. 5. By and through the use of the aforementioned statements

and representations , and others of similar import and meaning not
speeifically set out herein , respondents represent directly or by im-
plication , that:

(a) Respondents "ill consolidate the debt of their clients to their
clients ' creditors , or finaneially assist or arrange for financial assist-
ance in the payment of such debts: and that

(b) Respondents : clients will be assured of delay, restraint 01' other
forbearance on the pfIrt of all the eredit.ors of said clients in effecting,
or attempting to effect, col1ection of debts m\"ed them by said clients.

PAR, 6. In truth and in fact:

(a) Respondents did not and do not consolidate the debts of their
cEents to t.heir cljents ' creditors , or financially assist or arrange for
timmcial assistanc.e in the payment of such debts. Respondents furnish
no money themselves but act solely as an agent. distributing such
monies as their clients may suppJy for \\"hich service respondents
call cct a fee.

(b) Respondents ' clients have not been and arc not assnrcd of delay.
restraint or other forbearance, on the part of all the creditors of said

c.lients in effecting, or attempting to effect , collection of debts owed
them by said clients. In a significant number of cases respondents are,
nnn-ble to and do not provide for or obtain delay, rest.raint or other
forbearanc.e on the pHrt of all t.he creditors of said elients in effecting,
or attempting to cflect , collection of debts o"ed them by said elients.

Therefore, the statements and representations referred to ill Para-
graphs Four and Five were and flre exaggerated , false , misleading and
deceptive.

PAR. 7. In the conduct of their business, at fIll times mentioned
herein , respondents have been ill substantial competit.ion , in commerce
wjth eorporations , firms and individuals in the sale of service of the
same general kind and nature as that sold by respondents.

PAR. 8. The use by respondents of the aforesaid exaggerated , false.
misleading and deceptive statements and representntions has had , and
now has , the ca,pacity and tendency to mislead members of the purchas-
ing public into the erroneous and mistaken belief that said statements
and representations 1\ere and are true and into the purchase of re-

spondents ' service b;y reason of said errone011S and mistaken belief.
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PAR. 9. The aforesaid acts and practices of respondents , as herein
alleged , "ere and are all to the prejudice and injury of the public and
of Tespondents' competitors and constituteel , and now constitute , unfair
methods of competition ill commerce and unfair and deceptive acts
and practices in commerce, in violation of Section;) of the Federal
Trade Commission Act.

DECISIOX A D ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with vio-
J ahon of the Federa.1 Trade Commission Act, and the respondents
having been served wit.h notice of said determination and with a copy
of the comp1aint the Commission intended to issue : together wit.h a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
xeeuted a.n agreement containing a consent order, an admission by

rcspondents of all the jurisdictional facts set forth in the complaint
to issue herein , a statement that the, signing of said agreement: 1S for
sett.lement purposes only and does not constitute an admission by

-;pon(lents that the Jaw hn5 bee,n violated as set forth in snch C011-

pbinL and waivers and provisions as required by the Commission
Tules; and
The Commission , having considered the agreement hereby aece,pts

8flme , issues its complaint in the form contemplated by said agre,cment
makes the following jurisdictional findings, and enters the foJ1o\Ying
order:

1. R.espondent Budget Counsellors , Inc. , is a corporation organized
existing and doing business under and by virtue of the laws of the

State of l\Iarylnnd, with its offce and principal place of business

Jorated at 635 F Street, NvV. , in the city of 'Yashington , District of
Columbia.

Respondents Benjamin H. FeJdman, Herbert F. Feldman and
Henryet:e G. Feldma,n are offcers of said corporation , and their ad-
dress is the same as that of said corporation.

'? The Federal Trade Commission has jurisdiction of the subject
matte.r of tllis proc.eec1ing and of the reSpOnc1E'Jts and the proceeding
is in the public interest.

ORDER

It 

,..

O1'dered. That re.spondents Budget CounselJors Ine. a corpora-
tion. and its offcers , and Benjamin H. Feldman , Herbert F. Feldman
fmd Hcnryette G. Feldman , indi"ddually and as offcers of said corpora-
tion , and respondents ' agents , representatives and employees , directly
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or through any corporate or othe.r device in connection wjt,h the con-
duct of any business for the assisting of debtors , or any other business
in commerce , as "commerce" is defined in the Federal Trade Commis-
sion Act , do forthwit.h cease ancldesist from:

1. Representing, directly or by implication, that they il1 con-
solidate the debts of their clients to their clients' crec1itors

financially assist or arrange for financial assistance in the payment
of such debts.

2. Representing, directly or by imp1 ication , thnt their clients

wil1 be assured of deby, restraint or ot.her forbearance on the part
of all the creditors of said clients in efTecting, or attempting 
effect, collection of debts owed the,m by said clients 01' mis-
representing, directly or by implication , their effcacy in providing
for, or obtaining deJay, restraint or ot.her forbearance on the vnrt
of the creditors of their clients in effecting, or attempting to efiect
colJection of debts owed them by said clients.

3. J\fisrepr8senting ill any manner the kind or character of the
services they render.

It is fUTtheT oTCle1'ed That the respondents herein shall , within sixty
(CO) days Rfter serviee, upon them of this order , :fle with tIle Commj
sion a report ill ,yriting seLt.ing forth in detail the manner and forll
in which they have complied "ith this order.

IN THE :Mi TIR OF

nOOK CLUB GUILD , INC. , ET AL.

CONSEXT ORDER, ETC. , IN RECL\Iil TO THE ALLE(;ED VIOLATION OF THE
FEDERAL TRi'l.DE CO).G\rISSIOX ACT

Docket C- Complaint , JJa1l2? , 1961,-Decfsio/1

, .

May27 , 1964

Consent order requiring a corporate book seller and its subsidiaries in Manhfls-
set , N. , operating under a variety of trade names such as ":\iinisters Rook
Service

, "

Pastoral Psycholog 7 Book Club" , etc. . to cease representing fabely
through their various letterheads and other materials. that delinquent cus-

tomers ' namps have been transmitted to a bona fide credit reporting agC'l1:,'''

and that tbeir credit rating wil he adversely affected.

CoUPLAINT

Pursua,nt to It.he provisions of the Fedcra.l Trade Commission Act
and by virtue of the a,llthority vested in it by aid Act , the Frc1era 1
Trade Commissio111 haying reason to believe that Book Club Guild
Inc. , Evangelical Books , Inc. , :Jfedic-\Va,y, Inc. , and R,e.ligious Book


