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Prosser, a former employee, for the purpose of turning them over to
Commission cOlIDse1. Respondent contends that there was " intimate
and continued association, connection and cooperation between them

Prosser and Commission counselJ before and after the papers
were stolen.
Agencies and offcials of the united States Government have an

overriding duty to deal honorably with its eitizens. Unless and until
we satisfy ourselves that no Commission employee had anything to do
with the theft, we should not allow papers stolen from a respondent to
be used in evidence. I think Commission counsel should be directed to
file an 'affdavit setting forth in full detail how he got these papers. He
should also be required to take the stand, and be available for eross-

examination.
Some basic questions remain unanswered here. ",Vhat was the sub-

stanc.e of the conversations between Commission counsel nncl Prosser
before the latter removed the cloclU11ents from responclenfs files? Did
Commission c'0Ulsel know beforehand : or have reaS'on to suspect : that
Pro,ser would filch them? If Prosser told Commission counsel that
respondent had these incriminating documents in its files , why did
Commission counsel not 'attempt to subpoena them or obtain thell1 by
other In wful means? vVe should get the answers to these and other
pertinent questions before we allow documents stolen frOlll respond-
ent: s files to be received in evidence.

---

\KERS OF WASHIXGTON , INC. , ET AL.
Docket 8309. Onz'cr and Opim , May , 1961;

Order reopening proceeding and remanding case to bearing examiner to permit

respondent an opportunity " to show the contrary" of facts offciall;.- noticed

in the opinion of Feb. 28 , 1964 (64 P. C. l07D).

OmmH REOPEXIXG PnOCEEDIXG AND REl\IANDING CASE TO HEARING
EXA::ITNER

The Commis i'On having considered respondent Continental Baking
COlnpany s petition of April 27: 19611 : for reconsideration or: in the
aJternative , for reopening to permit respondent " to hO\T" the contrary

of the facts offcially notic.ed in the Commission s decision of February
QS. 1964 (64 F. C. 1079J, and having cletennined that the petiion

for reopening should be granted to the extent set forth in the acc'Oll-
prllying opinion and that determination of the. petition for reCOl1-
si(1C'ration should be reserved until the hearings on remand hflve been
completed:
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It is ordeTed That the proceeding be, and it hereby is , reopened for
the limited purpose set forth in the accol1panJ'ing opinion.

It is further ordered That the matter be, and it hereby is , remanded
to HeaTing Examiner Ra.ymoncl.J. L'ynchfor such further proceedings
in accordance with the, a.ccompanying opinion.

It ,is further ordel'ed Thrut the hearing examiner , upon completion of
the said hearings , shall certify the record and his recommendations to
the COlTU11ission for final disposition of the proceeding.

It is f'ltJrther ordered That the petition for reconsidenvtion be , and
it hereby is reserved pending completion of the hearings on remane1.

Commissioner Elman not concurring, and CnmmissioTlcr Heiny not
participating.

Ol'INIOX ON PETITIO:: FOR RECONSlDERA TION OR REOPEKING

By Drxox Oomnd8Sione1':
The. COlnmission issued its decision and order in this matter on Feb-

ruary 28 , 1964, directing respondents to cease and desist fixing bread
prices. One of the issues determined there ,vas whether the unlawful
acts Rncl pra.ctices 11a.d occurred in interstate commerce. Resolving that
question in the affrmative , the Commission took offcial notice of cer-
tain facts concerning the nature of respondent Continentftl Baking
Camp an is business that had been developed in another and earlier
proceding before this agency, In the ,llatteT of Oontinental Baking
Oompany, Dkt. 7630 (1963) C63 F. C. 207J1

As we noted in our earlier opinion in the instant case, the facts

noticed from the record of the prior proceeding appeared to have been
undisputed: "They were taken from another record involving the
same party; they were presented there through tbe party s O'Yll ofti
eel's , employees , and written records; they were adduced there for the
same purpose as here (to show interst-a te commerce) ; and cross-exam-
ination fllcl opportunity to present rebuttal evidence were afforded.
These facts were then found by the cxa.miner and set forth with great
particuhLrity in his initial decision in that case (Dkt. 7630 , initial deci-
sion filed March 8 , 1963 , particularly pp. 11-21) C63 F. C. 2071 , 2084-
2092). On its appe l to the Commission, Continental chal1enged the

uniner s legal eonclusion that those fncts evidenced interstate com-
merce , but made no effort to dispute any of t.he factual findings them-
sel ve . "\11 e could , of course, rema.nc1 the instant case for the taking of
this same evidence a see-ond time. And on a proper showing of the
necessity therefor , we would do so. But until sHch a showing has been
made. : "e are guided by the principle that ' the. intelligent functioning
of the administrative process c1enlflllc1s that the. Commission (ICCl
be not required t.o indulge in lengthy evidentiary recapitulations of
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ll1atters just decided in a. companion ca.se. CT' ichton v. Un-ied 8t(lte8
supra 56 F. Supp. at 880. Haken of 1Vashinqton , Inc. , et 01.. Dkt.
8309 (February 28 , 196+), at 14-15 , n. 10 (6+ F. C. 1079 , 1118J.

Section 7 (d) of the Administmtive Procedure Act provides: "Where
any agency decision rests on official notice of a material fact not
appearing in the cvic1enceill the record , any party shall on t.me1:y
request be afl'orded an opportunity t.o slimy the contrary. ': In accord-
ance with this provision, ,ye said in Ollr e,ar1ier opinion in this matter:

Section 3.25 of our 1\ule8 of Practice authorizes the filing of a ' peti-
tion for reeonsideration of any Commission decision. Should COll-
tinental desire to chal1enge allY of these noticed facts , it will thus I11n-

an opportunity to do so in such fL petition for reconsideration , speci-
fying those particliLn factual sb. tement.s it I'd shes to dispute : and
setting forth preferably by affidayits of knowledgeable persons , the
lrue faets in those pnrticulnrs fri.. nl 14 , n. 10 (6+ F. C. 111SI.

On April 27 , 196+ , respondent Continental filed n "Petition for
I\ecollsideration or Reopening;: accompanied by fL :2 /2 page ")'1eln-
ora.udul1 in Support oJ Petition Jor Hec JJsidel'ti()n 1 (J'l popelling,
The latter declares OWl" many of thc facts which the Commission has
lifted from another l'' C'ord are inaccllrnte ,,,hen ,1pplied j- o COlltincn-
tars participation ill the Seattle mnl'ket. Then follOlYS a conctusol'Y
recitation of the t.hings that its Senttle plnnt cloes 01' is responsible for.
Xone of them appeal' to be inconsistent. ,\ith the -facts offcially llotlced
by the C0l111nission. one. of the fa.ct offcially noticed by the (;0I1Jm15-

sion fI,re specifically dndlellged. Respondent has not. seen fit to accept
our invitation to tell us E.llccinctly, " by aiIdal'its of kllOlylcdg'eilble
persons the true facts in those particulars.

In these circumstances , \ye think it. ,,,ould lIot be, llnreasonablp to
conc.ude that. respondent Continental has ocen aflorded : 1mt lws

declined to llCCl'pt , its "opportunity, : under Section 7(d) of the APA
to 8ho,\' the contrary " of the offcially notice(l facts. 'Ye do not under-

stand this pro,- ision as meaning that. in eyer)' case of offcial 110tlCt'o

the opport.unity to show the contrar/: contemplates a hearing: as 

,,,('

understand the requireme11ts here , the type, of rebuttal opportunity to
be afIordcd may be and in fact should be , tailored in acconlance \"1t11

the nature of the. facts offcially noticed. "The cardinal principle of fail'
hearing is "" * *' that parties should hflve opportunity to meet i11 the

1 In I1PIJOrt of its 11eTit!on for rf'con 1derlltion , resj)on(jrnt ehaIJpIlges Ollr right to ta!;f'
offcifiJ notice at all. This argument was f!Jlly answf're(l in our prior opinion, Sf'eondJ
respondent contends the eompJnint sIJonhl be dismissed hecausf' Wf' nllegedJy " relied upon
testimony strickf'n from t!Jf record b ' tbf' Examiner and not i1dmi sjble ag'i1inst Continel1-

tnl .. .. " " l'tiJlg' pages . '30- 31 and :'!: of 01lr 1)1'ior opinion, ,-Thosp 111rl'f' j)i1g'l'S conTain 1!J
separntp rf'ferences to tlw trial record: we arf' not told which of those 19 citations refer
to st.ricken evidence. 'We IJave re-examined each of thf'il, bowf'ver , and baYe been unablt'
to find any instance in whiclJ any of the evidence relied upon in our opinion had bee!!
stricken by the 11efirlng examiner.
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a.ppropriate fashion all facts that infhwnee the disposition of the case.

",Vhat is the appropriate fashion depends upon three main variah1es-
how far the facts a,re from the cente.r of the controversy beh\e.en the'
partie.c;, the extent. to ''Ihich the facts a.re adjudicative facts about the
parties or legislative facts of a general character , and the degree o.f
certainty or doubt about the facts. Nothing short. of bringing the
facts into the record , so that an unabridged opportunity is al10wed for
eross-examinat.ion and for presentation 01 relmttal cvidence , wi11 suffce
for disputed adjudicHtivE' Jacts at the center of the controversy. Debat-
able and criticallegisJative facts probably need not always be brought
into the record, but such facts 8hm/ld be subject to cl1al1enge through
briefs and arguments awl the tribunal should have a discretionary

pmvcr to determine ,,-hether cross-examination is appropriate in the
circumstanc6s. ' Dnyis , 2 Arlminist1' ative l, TI'eati8c 400 482 (1958).
See aJso DaY1S

, "

On Offeial Kat-ice," Proccedings of 1he Federal
Hea,ring Examiners : First Annual Seminar 1:1 21-:LZ (Septemher

, 1963). The facts offeia.1y notiee.d in this case-deeding Inrgely
'T"jth the routine , internal management procedurcs of the corporation
and already den 1opec1 on another adjudicative recol'u thr011gh the
testimony of rec:pondrnt.s own officials-would sep , at fil' t hlush , to JJe'

cnpnble of prompt re,sollltion on afric11n- it.o; a.1one.

However , we arc IrJinc1flll of the fact that tlw taking of oUicial notic!:
of such fads is a. l'ebtiycJy novel procedure. \Vhile we arc anxiou2 to
expedite our proceec1ings as nmch as possihle , we think it appropri:Jte
to err here, if error it be , on tlw sicle of excf',,,.si,-e fairness.

Hcspondent Continelltnl wi11 be permitted an opportnnity to ;; shO\\'
the contrari' of any or all oJ the facts offcially Jloticcdin 0111' opinion
of February 2t), lDG4:. For this purpose , and fol' the purpose of per-
mitting eounsel supporting tho compJnini" to relHlt any 01' tlJf' evidence
adduced by respondent,z the proceeding win be reopened with direc-
tions to the hearing e nminer to hoJd , as expeditionsly as possibk Sill'l
further hearings ns may be necessary to fn1ly dptennine the aCCl1rnf'Y
of the fa.ets heretofore noticed. At the conclusion of such hearing. , ! he.
record awl the examiner s l'ecomnwndations shall he ('f'1'tjfiec1 1 () the
Commission for final disposition of the nutter. The ctfective date of
the Counnission s order of February 28 , IDG4 , win be st,l (-l pending"
sueh final det.ermination by the Commission.

Commissioner Elman did not c.Ollcur , and Conllnlssioncr I pily did
not participate.

2 R(' Jlolljent bf\oo requested H i'llrthpr Ileal. ing in 81':11tJe onl \". Sj!J(' e r011JJ"1'1 for r('. J)nIHl-rnt, in the orjgin::l proceed,ing in tllis r:l e. q1J('tiolJrd wlwUJrr it. !-f'attll' JJJaut mll. lJf\gPl"
was competent to testify as to what goes on internaJIy in Hye ew York " Dkt. 8;)09

tr. 424-425, counsel supporting the complaInt must have an opportunity to rebut
respondent' s evidence on remanu , jf necessary, b;y calIng respondent's regional and
headquarters offcillls , in California and New York. respectively.



1312 FEDERAL TRADE COMMISSION DECISIONS

IN Til :MT''ER OF

UNITED STATES RUBBER COMPANY
Docket 8586. Order , May , 1964

Remanding of initial decision to hearing examiner for ruling on respondent'
motion to correct transcript.

ORDER RE:\IANDIXG PnOCEEDIXGS

On :March 24, 1964, the presiding examiner filed his initial decision
in the above case, Subsequently, on fay 1964 , the examiner re-
ceived a motion by respondent, addressed to him , to correct the tran-
script of the proceedings in numerous respects. Since Section 3.
(d) (2) of the Commission s Rules of Practice provides that "except
for the correction of clerical errors, the jurisdiction of the hearing
examiner is terminated upon the filing of his initial decision " the

exa.miner has referred respondent's motion to the Commission. 1) pon

consideration of respondent's motion by the Commission

It is ordered That the proceedings be , and they hereby are, re-

manded to the examiner for the sole and 1imited purpose of ruling on
respondent' s motion to correct tra.nscri pt.

0, K RUBBER -WELDERS , INC" ET AL,

Docket 8571. Order, June 4, 196-4

Order granting lea,e to reopen con",ent order negotiations and present results to
Commission by June 11, 1964.

ORDER GRANTIXG LEAVE To HEaPE X CONSENT ORDER :NEGOTlATlONS

On June 1 , 1964, respondents in the above-entitled case filed with the
Commission a motion for le,ave to reopen consent order negotiations.
Hea.rings 'are now scheduled to COlYunence on June 16 , 1964, and re-
spondents request that they be postponed pending the further negotia-
tions. Respondents state that the Conlln-ission s recent acceptance of a
consent order in Kaiser Jeep Corporation Docket No, 73D L65

C, 562) and the Seventh Circuit's affrmance of the Commission
orders in Goodyear Tire and Rubber Company v. Docket Nos,

13339 and 13340 , constitute changed circumstances in the Jight of which
consent negotiations can again be profitably undertaken. Complaint
counsel, on J nne 1 , 1964 , filed an answer 2tating that they do not
oppose the motion for leave to reopen the c.onsent negotiations but that
they do oppose any postponement of the presently fixed hearing datc,
Complaint counsel urge that respondents ' motion be granted on1y on
,the condition that the result of any such negotiations be presente,d to


