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IN Til :MT''ER OF

UNITED STATES RUBBER COMPANY
Docket 8586. Order , May , 1964

Remanding of initial decision to hearing examiner for ruling on respondent'
motion to correct transcript.

ORDER RE:\IANDIXG PnOCEEDIXGS

On :March 24, 1964, the presiding examiner filed his initial decision
in the above case, Subsequently, on fay 1964 , the examiner re-
ceived a motion by respondent, addressed to him , to correct the tran-
script of the proceedings in numerous respects. Since Section 3.
(d) (2) of the Commission s Rules of Practice provides that "except
for the correction of clerical errors, the jurisdiction of the hearing
examiner is terminated upon the filing of his initial decision " the

exa.miner has referred respondent's motion to the Commission. 1) pon

consideration of respondent's motion by the Commission

It is ordered That the proceedings be , and they hereby are, re-

manded to the examiner for the sole and 1imited purpose of ruling on
respondent' s motion to correct tra.nscri pt.

0, K RUBBER -WELDERS , INC" ET AL,

Docket 8571. Order, June 4, 196-4

Order granting lea,e to reopen con",ent order negotiations and present results to
Commission by June 11, 1964.

ORDER GRANTIXG LEAVE To HEaPE X CONSENT ORDER :NEGOTlATlONS

On June 1 , 1964, respondents in the above-entitled case filed with the
Commission a motion for le,ave to reopen consent order negotiations.
Hea.rings 'are now scheduled to COlYunence on June 16 , 1964, and re-
spondents request that they be postponed pending the further negotia-
tions. Respondents state that the Conlln-ission s recent acceptance of a
consent order in Kaiser Jeep Corporation Docket No, 73D L65

C, 562) and the Seventh Circuit's affrmance of the Commission
orders in Goodyear Tire and Rubber Company v. Docket Nos,

13339 and 13340 , constitute changed circumstances in the Jight of which
consent negotiations can again be profitably undertaken. Complaint
counsel, on J nne 1 , 1964 , filed an answer 2tating that they do not
oppose the motion for leave to reopen the c.onsent negotiations but that
they do oppose any postponement of the presently fixed hearing datc,
Complaint counsel urge that respondents ' motion be granted on1y on
,the condition that the result of any such negotiations be presente,d to
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the Commission on or before June 8 , 1964. Upon consider",tion of
respondents ' motion and the reply thereto

It is ordered That the parties be, and they hereby are , granted leave
to reopen consent order negotiations pl'ovided that any agreenlent
resulting from such negotiations shall be presented to the Commission
on or before JillS 11 , 1964.

FRITO-LA Y INC.

Docket 8606. 01' der, June 4, 1964

Order denying respondent' s motion to dismiss complaint,

ORDER DENYIXG PERMISSION To FILE IXTERLOCUTORY ApPBAL

Upon consideration of the request filed by respondent on March 5
1984" pursuant to Section 3.20 of the Commission s Procedures a-nd

Rulcs of Practicc , for permission to file an interlocutory appeal from
the order of the hearing examiner denying respondenes motion to dis-
miss the complaint, and of complaint eOlUlseFs statement in opposition
to said request , filed on March 11 , 1964

And the Commission being of the opinion that the jurisdictional
issues involved in this proceeding can best be determined upon a full
roc-ord relating to all aspects of the case and that respondent has made
no showing that an immediate decision of the jurisdictional issues is
clearly necessary to prevent detriment to the public interest as required
by Scction 3.

It is oTdered That permission to file an interlocutory appeal be , and
it hereby is , denied.

STANDARD MOTOR PRODUCTS , DIC.

Docket /i721, 01'del' , June , 1964

Order denying reconsideration of prior denial of access to competitor s compliance
reports.

ORDER DENYIXG PETITION FOR RECO SIDERATIOX AND AMENDING
ORDER OF FEBRUARY 1, 1963

By order of Fcbru",ry 1 , 1963 , the Commission instituted formal
investigational hearings to determine whether respondent Standard
Motor Products, Inc. , is in compliance with the order to cease and de-
sist previously issued in Dockct No. 5721 (54 F. C. 814J. By order of
April 9, 1964 , the Commission denied respondent' s reqnest that sub-
poenas duces tecum be issued to certa.in C01TInission staff IDmnbers , in
effect requiring them to give respondent access to the reports of com-
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pliance- filed by a 11l1nber of other respondents in ot.her Commission
proceedings.

Respondent has now filed a petition for reconsideration of that
April 9 order. On Jfny 7 , 1964 , complaint cOlillsel filed an answer in
opposition to the pet.ition for reconsideration. In rearguing t,he rele-
vance of the c.ompJiance report filed by Guaranteed Parts Company,
respondent in Docket O. 6987 , the petition uggests no consideration
that was not fully weighed by the Conllni sion at. the time it issl1ed the
April 9 order. As to this, therefore , respondenCs petition should be
denied.

Ihe Commhsion finds it unnecessary to consider respondenfs re-
maining a.rgmn('nts to the pffe('t that the April D order was basec111poll
a misnnde-rstanding of the chimed relevance of the compliance rL"ports
filed by the six so-called "reorganized buying groups . Since. the issu-
ance of that order , the Commission has determined that, in order to
deal most effecti veIywith problems of industry\yic1c dimension
priority should be accorded to a direct, inquiry into the current orga-
nization and operation of the buying groups. In 1'io\'\ of this , the
Commission oncllldes that 110 purpose would nmv be served by con-
tinuing the eompEal1ce investigation insofa.r as it. has bf en concerned
with responc1el1Cs sales to the buying groups. This action in\'oh'es no
determination of \,hether or not respondent. has com pI iecl \vith the
order in its classification of the buying gronps, and it is without
prejudice to any future action that the Commission may take.

Accordingly, it is ordel'ecl by the C.ommission t.hat. the order 
FeunHlTY 1 , HJG;i , in this proceeding be , and it hereby is : arnencled to
provide that the investigation to ascertain "whether and to what extent
respondent has "jobted the outstanding cease and desist order shall
not ellcompass the question of \,hethe.r respondent lias impruperly and
unlawful1y classified c.ertain purchaser or groups 01 purchasers as

\\a1'ehous8 distributors. To the extent that l'esponrJent:s petition for
reconsideration has not been mooted

It i. ' fUTthei' ol'!e1'ed By the Commissiml that the petition be , an(l
it hereby is, denied.

Commissioner J\lnclntyre not concurring.

BRITE fANUFACITRI G CO. ET AL.

Docket 832;'5. Order , Jnn6 11 196-

Ordf'r denying application of .:Ianco "Tntch StruT! Co. to interwne in this
IJJ.oceeding.

OnDEH DENYIXG ApPLIG.ATlON To IKTERvE

Counsel for Ianco \Vatch Strap Co. , Inc. , having made application
dated 1fay 5 , 1964, for leave to intervene in this proceeding; and
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It appearing that this case is now before the Commission for

decision and that petitioner s app1ication for leaye to intervene is
therefore, inappropriate:

it i8 ordered That the app1iration lor lmu'e to intervene in this
proceeding be , and it hereby is, denied.

GIANT FOOD INC.
Docket 77' iJ. Order. Jlllle 2J. 196.

Order reopening- and j)l'OlJosing modification of desist order of July 31, 1002 , G1
C. 32G. by changing thp ,yarding of paragr:lph 2 of the order in accord-

;lJce wilh the RcYised Cuirles Ag-ailLst lJecevti,"c Pricing of January 8. 1964.

OUDEH HEOPEXING PnOCEEDL\' G ).XD PROPOSING

J\10DIFICATION OF OUDER TO CEASE AXD DESIST

On April 27 , 10M , respondent Giant Food Inc. filed a petition to
reopen the procceding lor the purpose of setting aside the order here-
tofore entf'red by the Commission and affrmed by the United States
Court of Appeals foT' the District of Columbia Circuit , in the

alteT'native. of modifying the, order in certain respects. Complaint.
c.Olln el have filed an anS'ivcr in opposition to the petitio11 and respond-

ent has filed a reply. Upon consideration of the foregoing, t.he Com-
mis.31on concllld( s that good cause has not been shown for setting aside
the order in its entirety 01' for permitting respondent to introduce
addit.ional evidence in an effort to show that. no order would be justi-
fied under the standards of the Revised Guides Against Deceptive
Pricing. Art National Jlannfaoture?'8 Distributing Co. Docket No.

7'2RG; (jrc1el' issned )lay R , ID()4 rp. 1)10:2 herein
In cOllsidering l'cspondent s alternative requcst that, t.he order be

mo(tiliecl , the Connnission is aware that. it has previously informed
respondent by letter that. it would modify paragraph 2 of the order
to 1'C110Ye one possible ambiguity, and that, further, it would make
such modific.ations in the order as are necessary to make the order

conform to the newly Revised Guides Against Deceptive Pricing of
Ta.mwry S , HH3:1- . After receipt of this leJicr respondent wit.hdrew
its pet ition for certiorari ,yit h respect to the Court of Appeals ' decision
that. had affirmed the Commission orcler. Although the Commission
has herer.fol'c indicated that all existing pricing orders flre to be
c()n trlled in the light. of the Revised Guides and that therefore exp1icit
rnoc1ificat1on of sHch orders will not ordinarily be neccssary, the unique,

circumstances of this case justify an exception. Pursuant. t.o Section

5 (b) of the Federal Trade Commission Act this proceeding should
be reopened for the limited purpose of modifying the provisions of

-.-

Giant Food Inc, v. 322 P . 2d !)7T.



1316 FEDERAL TRADE COMMISSIO . DECISIONS

the order to conform with the Revised Guides Against Deceptive

Pricing.
The Commission hereby gives notice of its intention to so modify

the order that was heretofore entered in this proceeding and that has
become final upon affrmance by the Court of Appeals. The following
is the order that the Commission now believes should be entcreel:

It is mdeTed That respondent GIAXT FOOD IXC. , aDela-
wa.re corporat.ion, and its offcers, directors, agents representa-
tives , and employees , directly or through any corporate or other
device, in connection with the offering for sa1e, sale , and distribu-
tion of hOllsehold electrical appliances , kitchen ut.ensil , or any
other merchandise , in commerce , as "commerce" is define,cl in the
Federal Trade Commission Act, do forthwith cease and desist
from:

1. "(sing the words " regular price" or words of similar import
to refer to a,ny amount which is in excess of the price at which
such merchandise has been sold or offered for sale in good faith
by t.ho respondent for a reasonably substantial period or time. in
the recent regular course of it.s business; or othenvise misrep-
resenting the price at which such merchandise has been sold or
offered for sale by the respondent.

2. Using the words ;;manufacturcr s list price

:' "

sugge.:tcc11ist
price

:' "

factory suggested retail price ': or words of simi1aI' im-
port , unless the merchandise so describeD is regularly offered for
sale. at this or a higher price by a substantiftl number or the prin-
cipal retail outlets in the trade area; provided , however , t.hflt this
order shall not appJy to point-of-sale offering and display of
merchandise which is pretieketecl by the manufacturer 01' dis-
tributor thercof and the obliteration or removal of iY hich pre-
ticketed priee is impossible or impracticaL

3. R.epresenting in any manner that by purehasing any of its
merchandise, cnstomers are. afforded savings anlOl_mt.ing to the
difference between respondent' s stated priee and any other price
used for eomparison with that price , unless a , ubstantial number
of the principal retail outlets in the trade area reguJflrly otler
the merehanc1ise for sale at the compa.red price or some higher
price or unless respondent has offered sneh merchandise for ::8.1e

at the compared price in good faith for a re,a::onahly sllustantial
period of time in the regular recent course of its business,

Respondent may submit its comments or statement of "iews on these
proposed modifications, if any, within 15 days of service of this order.

Commissioner l\facIntyre does not concur with the action of the

Commission in this instance. His views on the issues raised by respon-
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dent s motion , which have been fully set forth in his statements of
nonconcurrence in Olinton Watch Oompany, et al. (Docket 7434

Order On Petition to Reopen Proceeding, February 17, 19(4) (64
C. 1443J, The Regina Oorporation (Docket 8323 , Order Ileopen-

ing Proceeding and Modifying Cease and Desist Order, April 7 , 19(4)
(65 F. C. 246J and his statement on the issuance of the Revised
Guides Against Deceptive Pricing issued January 8 , 1964 , need no
repetition here.

LLOYD A. FRY ROOFING CO. ET AL.
Docket 7908. Onler and Memorandum , Ju.ne 30 1.964-

Order dismissing as moot the respondent's motion to disqualif ' the Chairman
from participating in the adjudication of this case.

l\IE::IORAXDU:1I OF CHAIR IAN DIXON IN REG.ARD 'TO RESPONDENT

MOTION THAT lIE BE DISQUALIFIED

B:y motion supported by an affdavit of respondent L10yd A. Fry,

Sr. , respondents have re.quested that I be disqualified from partici-
pating in the ageney s adjudication of this matter. It is alleged , in
substance, thait by reason of my prior position and duties as Counsel
ncl Staff Director of the Antitrust. and ::fonopoly Snbcommittee

Committee on the Judiciary of the united States Senate, I have pre-
judged certain issues of fact involved in the instant case and am there-
fore barred by Sections 5(c) and 7(a) or the Administrative Pro-

eedure Act , 5 D. C. 1004(c) and 1006(a), and by the due process

requirement.s of the Constitution, from participating in thB Com-
mission s decision herein.
During March 1958 , the Subcommittee held hearings for the pur-

pose of " examining the pricing practices and policies of the asphalt
roofing industry. " As Counsel and Staff Director of the Subcorrnittee,
I participated in those hearings , personally questioning on the record
various members of the industry, including respondent Lloyd A.
Fry. , Sr. , and certain others who testified that they were being injured
by the discriminatory low prices of the major roofing companies, in-
eluding respondent Lloyd A. Fry Roofing Company. I also partici-
pated in the drafting of the Subcommittee s majority repOlt on that
Inqmry.

These prior activities do not peT 8e establish the kind of "personal"
bias or prejudice that disqualifies. Oampbell TaggaTt Associated Bak-
eries , Inc. Dkt. 7938 play 7 , 1963) (62 F. C. 1494, 1498j.' Hearings
before Congressional cOlnmittBes are ewparte inquiries, not adversary
proceedings; staff counsel is not an "advocate" engaged in the "prose-

'''

::Iemoranduil of Chairman Dixon In Regard to Respondent's Motion That He Be
Disqualified,


