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dent s motion , which have been fully set forth in his statements of
nonconcurrence in Olinton Watch Oompany, et al. (Docket 7434

Order On Petition to Reopen Proceeding, February 17, 19(4) (64
C. 1443J, The Regina Oorporation (Docket 8323 , Order Ileopen-

ing Proceeding and Modifying Cease and Desist Order, April 7 , 19(4)
(65 F. C. 246J and his statement on the issuance of the Revised
Guides Against Deceptive Pricing issued January 8 , 1964 , need no
repetition here.

LLOYD A. FRY ROOFING CO. ET AL.
Docket 7908. Onler and Memorandum , Ju.ne 30 1.964-

Order dismissing as moot the respondent's motion to disqualif ' the Chairman
from participating in the adjudication of this case.

l\IE::IORAXDU:1I OF CHAIR IAN DIXON IN REG.ARD 'TO RESPONDENT

MOTION THAT lIE BE DISQUALIFIED

B:y motion supported by an affdavit of respondent L10yd A. Fry,

Sr. , respondents have re.quested that I be disqualified from partici-
pating in the ageney s adjudication of this matter. It is alleged , in
substance, thait by reason of my prior position and duties as Counsel
ncl Staff Director of the Antitrust. and ::fonopoly Snbcommittee

Committee on the Judiciary of the united States Senate, I have pre-
judged certain issues of fact involved in the instant case and am there-
fore barred by Sections 5(c) and 7(a) or the Administrative Pro-

eedure Act , 5 D. C. 1004(c) and 1006(a), and by the due process

requirement.s of the Constitution, from participating in thB Com-
mission s decision herein.
During March 1958 , the Subcommittee held hearings for the pur-

pose of " examining the pricing practices and policies of the asphalt
roofing industry. " As Counsel and Staff Director of the Subcorrnittee,
I participated in those hearings , personally questioning on the record
various members of the industry, including respondent Lloyd A.
Fry. , Sr. , and certain others who testified that they were being injured
by the discriminatory low prices of the major roofing companies, in-
eluding respondent Lloyd A. Fry Roofing Company. I also partici-
pated in the drafting of the Subcommittee s majority repOlt on that
Inqmry.

These prior activities do not peT 8e establish the kind of "personal"
bias or prejudice that disqualifies. Oampbell TaggaTt Associated Bak-
eries , Inc. Dkt. 7938 play 7 , 1963) (62 F. C. 1494, 1498j.' Hearings
before Congressional cOlnmittBes are ewparte inquiries, not adversary
proceedings; staff counsel is not an "advocate" engaged in the "prose-
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cution :' of a " case" against a specific party, but fUl agent or the 1cgis-
Jatl1re c.1Hll'gecl with the (l1\ty of c1en:.loping all of thl facts neecle(l to

determine whether additional legislation is caJ1c:cl for, not \Y11'h pre-
senting only one .side of the matter for the pnl'po::e of pl'O\ iJlg a \"iola-
tion of existing la,,,. Furth( , 1cgislatiyc heal'illg of this .-ort. are
commonly inc1ustry\yic1e inql1il'ies inn)h'ing mallY 01' eren aJl of the
member firms, thereby difinsing the Sl1hCOlllnittee s attention oycr an

ntire c1ass of persons and procllleing, at most , all impersonaJ notion OJ'

suspicion of the activities of the class as 11 \\'ho1e , not a " pe1';,o11:11"

anirnosity directed at sorne particulal' membe.r of the group. Fedu.((l
T/'ade C01nmission v. Cem. ent Institute 833 -U. S. Ei8;) , 700-70;) (lD4P),
affrming Llla1"lJu,ette Cement Jf.fg. Co. v. Fede)'(jl Trade Comm/, 8;()n
147 F. 2d 589 (7th Cir. 1945) Ei8/ei V. Unded States 170 F. 2cl 273

277-278 (D. C. Cir. 1948), rem01"ed from docket, 3381 S. 188 (194!J).

Further, mere "prejllclgmentt ,as snch , does 110t. appear to br llf-
ficient basis for rlisqualificatioll of an administrative, adjudicator.
L1farquette Cement sUP-Nt. The a(lministrCltiye process : ill pl'ovirlilJg

that the same body of supposed ;'expe' rts" shall canse an investigntion
t.o be made , exa11illl tllC " extra-recorcF evidence gathered in that e:c
pade inY( stigation to dete1'mine jf there is '; 1'(':;18011 to believe.': a viola-
tioll of hnv has ' occlll'l'ecl \ nnd then sit to detennine the fnct of whether
t.hose charges are sustained by tIle record. aSSllmes that the administ.ra-
toOl' does not come to his adjlldicatin tn,sk 'i,.ith G mind that is ,,-holly
fre,e from any fachm1 infonl1ntion on the issues to be determined. As
the Supreme COllrt held in Cem€nt In8t/t/(te 8'U1Jia. the henl'ing" hnE:

bee-ll a. fail' one if the charges Hre sllstaine, d ,on the. adjudic:ati,' pcol'd
and jf the re::pondent is the.re given a chance to rebut those chnrgps ,l1c1
t.hus to OVerCOlne any prec011C'pjn'c1 notions the ()chnillist.JfltOl'S might
hfl\'e on the subject:

In the first plo('(-. the fad tlH1. t the Commission I1:-Hl entert8ilwd snch , \YS as
the r('wlt of its pl'or ex l)(de illWRtigations did nnt 11fce "arily" mean thnt the
miJ1(b; of its memhers we)'p irre,-oeahly c-o ec1 on tlw Rnhject of the tT",po1H1IOnls

basinA' point practices. Here. in contrast to tlJe Commi%inn ,o inYestigntiolJs.
memhers of the cement inc1ustl';- Wf're le lull - authorized Jinl.ticilJl\l " iT! the
hearing. . TIie produced f"- idpnC2-yoluHH''i of it. They 'Y(' 1'(, free to jJoint nnt to
the Commis-sion by 1(' timony. hy cl'ISS-eXDmiJwtion of ,Yi1nes.":(Os , amI b - anm-
ments. conditione of thetJ'fule pl'ndiel''' 111Hler rtttftck ",' hieJ1 the - tl1ou",ht );ppt

these practices ". ithin till' I'\1!?f' of It'galJr j1PrmiRSible ImsiJJeSR ar.tiYitip"

. :):):;

s. at 701.

The issue in such cases : 01ere.fore , as the Snprerne Court has thus
framed it, is whethe'f " the minds of its lFec1eral Trnde Commis ion
members lnreJ irrevocably closed on the subject:' of the particular
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respondent' s 'alleged practices (elnphasis added). The state of a man
mind , a,s I pointed out in another case involving a similar charge of

prejudice,z "is by the nature of things known only to him and to his
JakeT. :: ,Vhateve.l' hnndicaps a. man may labor under \\'hen he essays

to sea,rch his mnlmind for prejudiee.s 3 I know to a moral certa,inty that
my mind is not "irre.vocably closed" on the issues involved in this
proceeding.

However, as I pointed out in Campbell Tayg(lit : /iupl'a I am not

insensitive to the "appearances" of the matter: '; In comllon with most
men , I c1esire not only to be fair, but to have. my fairne,:s made so
obvious that the nlost superf-cin.l of critics wi11 see 'and appreciate it.
Hence, I am not indiH'erent to this responc1enfs suggestion that the
appearance: of fairnes3, if not the la\y , requires me to disqualify
myself." I am a.lso mindful of the danger that too sJavish a concern
for a.ppearances alone can cause the ndministrator to be "overly
empt,ed to ' Jean over brlckwarcls: to be fnir and conseqnently to employ

self-disqualification too readily." 1 ",Veighin,g these, f,actors in the light
or the fads in the insUllt ense : I concluded several wecks ago , prior
o the motions of these respondents , thnt I would disqualify myself

here. Fry RooTIng, by far the, largest company in the asphalt. roofing
inc1ustry,5 stood out rather clea,fly from the other an(1 much smnlle,
firms repre::entec1 at the Subcommittee s hearings , and I do have SOll18

independent recollection or its busincss methods , as c.ontl'flsted \yith
those, of its smaller competitors. ,Vhile I do not think , as noted : t.hat
this amount.s to bias , whether of a disqualifying, "personaP nature, or
ctherwise eement Institute : s:upm I fUTJ pcrsuaded th,lt : nnder the
pecu1inT fflcts of this cas, , whnteyer publi( interest therc may be in
my participation in this pI'oceeding G is ontweighed by the principle
that it. is "01 fundamental importance that im:tice should , not only be
c1011e but n1anifest1y and uncloubte,clly be seen to be clone. :: i

American Cvrlnarnid Co., Dkt. 7211 (" Iemorandum of Chairman Dixon in Regard
to HrsllOlHleut,, ' :\Iotions That He Be Disqualiied'. ) (IDG2) r60 F. C. 1881).

3 Comment, "Prejudice and tlH' Administrath' e Process, " 59 Northweste1'1 Uj1iDer, ity
La.1/ Re'vin 216, 232-235 (l\lay-June HJ64).

Id., at 234 , n. 65.

:; 

has almost twice as Inn\):, pln!:ts ns the next largest pI'o(1ncer.

" "

Ar1miuistel'e(l
Prices Aspha1t Roofing, " Report SubCOInmittee on Antitrust and )Ionopoly of the Committee
on the Judiciary, United States Senate, S. Res. 231, 85th Cong. , 2d Bess. (December 1;)
1908), p. :JH.

C " !Bj'iery adjudicator has a positive duty to fulfill his adjl1dicative functions unless
actually disqualified , and both tlle jndivlrual parties to a controversy and the public nt
larg(' h e a vested interest in s1Jch an administrator s pClrticipation in the case involved.

Consequently. wbile fin administrator ,;honld scrurmlouslr ,;earch his conscience to t('
his impartiality, it is almost as great a fault to employ self- q1Ja1ification too readily

as too spuringly. " Comment Bupnl note 3., at 233- 234.
Retc v. St/.sex Justices 93 L.J. B. 129, 131 (1924), quoted in comment SUf-ra note 3,

at 225.
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I shan not participate in the Commission s deliberations or decisions
in this proceeding.

ORDER DISMISSING MOTION To DISQUALIFY

Respondents ho,ving filed on June 18 , 1964 , 0, motion to disquo,lify
Cho,irmo,n Po,ul Rand Dixon from participo,tion in the adjudication of
this proceeding; and

Cho,irman Dixon having previously determined sua sponte to dis-

qlmlify himself therefrom:
It is ordered That respondents ' motion be, and it hereby is, dismissed

as moot.
Commissioner Dixon not participating.


