
FEDERAL TRADE C01fJIISSION DECISIONS

FIXD1 : OPI IOXS, AND ORDERS Jl'LY 1 , 1964 , TO DECE::BER 31 , 1964

Ix THE fATTER OF

J. C. IARTIN CORPORATION ET AL.

OHDER, OPIXIOX. ETC., IK REG.Um TO THE ALLEGED VIOI,ATIOX OF THE
FEm:IL-\L 'IlL-mE COltBIISSIOX ACT

Docket 5520. Complaj , J1ilu .13 1962-Decision, July G 196.

Order requirilJg Kew York City seller of mercbandise to cease from supplying

others "with pull cards 01' other deTices intended to be used in the sale o.f
merchandise by means of chance, lottery, or gift enterprise, sellng or dis-
posing of mercbandise by such means , and rejecting respondent' s contention
that a previous case bad made this one res judicata.

COMPLAIXT

Pursnant to t.he provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Feclem1
Trade Commission , having reason to believe that .J. C. :rvrartin Co. : ,1

corporation , and John Kaslo," : individually and as an offcer of aid
corporation , and .Tol1l1 KasJow , an individua.l trading as The D. A.
Sales Company, hereinafter l'eJe,rred to as respondents , lmve violntell
the provisions of sa,ic1 Act, and it appearing to the 00m11i8:-1011 thflt
a proceeding by it in respect thereof would be in the public interest
hereby issnes its comp1aint staling its charges in that respect as

fol1ows:
PAJL\cr: U'l- 1. Respondent . J. C. iUartin Co. , is a corporation or-

ganized , existing and doing lJ1siness under and h ' virtue of the Lnys

of the State of Xew York, Ivith its principal office and plaee of bm:inc
located at 667 Bl'oacl,ya?, in the city of Xc\\ York , State of Ne,y Yorl;:.

Respondent. .John Kns1o'y is an ofIker of the corporate respondent.
He nlso emplo:" s tlw trade nanw. The D. \. SaJes Cnlnpany lllc1er
\\1-1eh all HlPl'c.hand1sing operations hereinafter described are COJl-

ducted. He fOl'mubtPs, (1il'ects alE1 ('ontro1s the act and Pl',\CUCl' :- of

The corred corporate nfUTIf' l\f TJ!ij: l'l'j:P01;r1"!lt i .T. C. ),l:1!ti:J Corporatioll
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all respondents, including the acts and practices hereinafter set fort.h.
Ris acldress and that of The D. A. Sales Company are the sl1me as that
of the corporate respondent.

PAR. 2. Hespondents arc 11m\", and for some time

been , engaged in t118 sale and distribution , t.hrough
merous article-sof merchandise to the public.

PAIL :1. In the course and cOll(luct of their (\ iet busiJ1PSE. respoJlrlents
cause , and for some time Jllst past hayc can e(1. their ::a;(l products
1,;.11('n sold , 10 he shipped froll their pb( C' of ijl1'"ir t''':' in the STate
of Xew York to purchasers thereof locatecl in Yill'iollS other States
of the United States , and maintain. and at all tinws mentioned herein
hal'e Inaintained , a substantinl course of tracle in s:lid products in

()'

1imel'CC , as ': comlnerce : is defined in the Federal '11'1(1e Commission
Act.

\R. 4. In the, course and cbnduct of their busillest' ;lS ilforesaic1 , the
respondents sell a.nd distribute. sai(1 artides of merchandise : through
oLhers, by means of a lottery scheme. Their operatJOllfl plan is as
folJo,," :

Respondents cause to be distributed through the mails , a brochure
or catalog depicting, Rmong other things. pictures or description
of prizE's or premiums offered to pe, rsons who sell their merchandise.

A portion of said sales cntalogs consists of a list all 'lhich there
fire desit.TJUltecl a number of items of merchandise ofh: recl for sale and
tlle prices thereof. Adjacent to the list. is printed and set out a device
commonly ca11eel a, pull cflrd. Said pull carel consist:" of a number of
tab . nn(1er eaeh of ,yhich is eoncf:a!p(l the name of an article of
merchandise and the prjc e thereof. The name of the article of mer-
c1W,11(1i38 and the JJriee thcreof arE' ::0 eoneealed that purchasers , or
prospective purchasers , of the tabs or chances are nnable to ascertain
which article of merchanrJise they are to receiyc oj' the price ,, hich
they are to pa,y until after the, tab 13 ::eparatecl from the card. 'Yhen
a purehaser has detached the tab an(l learned ,, hich articJe of mer-
chandise he is to receiye, and the price thereof ana paid for same , his
name is ,yritten on the list opposit.e the nnmec1 art.icle of merchandise.

'Yhen the, peTson or representatiYE opcrating the pull card has suc-

ceeded in se,Jling all of the tabs or chHnce:: collected the a1101ln1.s callcd

for. and remitted the amount eollectcc1 to the respOI1c1enb, the said
respondents thereupon ship to said operator' , snleSm,ll1 or represent.a-

tive" the merchandise designated on said eard , tog-ether -with a pre-
mium as compensation for operating the pnll carel and selling the
said merchandise listed thereon. The said operator of the card deJiwrs
the merc.handise to the PUTelHlseTs of tabs from sflid pnll carc1sin RC-

last past hayc

others : of nu-
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cor-dance with the list filJed ont "hen the tabs ,yere detachcd from
the pull card.

PAR. ;J. The 11C1'50nS to whom respondents furnish tlle said pull
cards use the same in pnrc-hflsing, 3clling and distributing respondents
mcrchandise in accordance Iyith the i1foresaicl ,:mlcs plan. Respondents
thus supply to and place in the hanels of others the menllS of C011-

ducting lotteries in the sale of their merchandise in accarch nee \'ith
the sales pIa,n hCl'e.1nabovc set forth.

The sale of merclulldise by the sales pJan set forth and (1cser :1wc1

ir. Pant-graph Fonl' hereof also constitutes the sale of mcrchanclis,

by means of a chrmer or gaming device inasnnlch as the iclclltit:,- of
the article invohecl and the amount of money to be expended are
unknown to the purchaser or participant 11lltij 1hetab is renlOyed
from t.he saks catalog or carel.

The use by respondent. of t.he aforcsaid sales plan in conneC1 ion ith
t.he sale of their nwrchn.nc1ise is a practice "which is contrary to cstab
lished public policy of the GOY\:'Tnment of t.he 1Jnitc'd Stares and
const.itutes an unfair act and practice ill commerce \Tithin the i;ltent
and merming of the FeeleTal Trade Commission ..\.ct.

\R. 6. The afOl'e,O:;lic1 nets (1 pl',ldices nf 1'0Sponclents lS he\' !'in
alleged

, \\

erc, anc1 are , all to the prejudice nnll injury of ihe pnLlic
nd constiLuteel and now constitut.e unfair acts and practice

commerce in yiolation of Section 5 of the Feele' l'al Trade. COlnmj:: jon
Act.

.1/r. ThoTn.(ls TVhitehead suppor ing the cornplaint.

Mr. Miles IVa,"wl' of Philadelphia , POl. for respondenb.

I:-HTIAL DECISIOX BY ELDOX P. SCUHLP , I-EARlXC EXA1-ilxn:

XOVE1-IBEH 1. 1DO::\

STATE::IEXT OF I'ROCEEDIXGS

The Federal Trade ConmJl :-ion on July 18. j 9(J2 ls:-mm1 it.s complrint.
clmrging IT. C. l\laltin Co. , 1 a corporat.ion , and J ohn KaslO\\' , indi\ icl-

llally and as an offcer of said corporation , and .John 1\21510\1 8.11 in-

dividual trading as Tlw D. ..L Saleo: Company, with I'iolrtion of Sec-
tion;) of the Federal ' L.-ade COlnmissioll \.ct. The indivic1uall'espond-
ent, John KaslO\\" . is alleged to fonnnlatc , direct and cont.rol t.;le acts
REel practices of all the wnned l'espondcnts and said respondcll S :\10

alle.ged to be engaged in the illtersi ilte srtle and flistrilmt.ion of mel'-
1 The CO

T1oJ' te 1'e )iO,HJent' correct ;) ,nle i .1. C, :!l ,1'tin C01'jJD1'ntion . See. resrond('n(
\YPl'. pilge 
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challdise , through others , by means of a sales plan charged to be both
a lOttery scheme and a gaming device contrary to the 

pst.ablishec1 pub-
lic policy of the Government of the United States.

In Docket No. 6145 (52 F. C. 1674:1, a prior complaint was issued
un Dee-ember 2 1952 , wllich charged J. C. )Iartill Corp. , it corporation
and Jack l(aslow 2 and Seymour Orenstein , as corporate offcers and
as inc1i\7iduals, with violation of the Federal Trade Commission Act
lJY nse of a sales plan involving the distribution of merchandise by
means of chance, laFtery, or gift enterprise. The Commission s order
to cease and desi::t in this prior proceeding "as '- :teated and set aside by
the. appellate court 3 due to the stat eel absence of thr presentation 
proof of the, eJement of prize , helel essential along \\- itb the elements
Df consideration and chance as being necessary to a lottery.

espondcnts fiJec1 anSlfer in the instant proceeclil1g 011 . f tLJy In , 19(-)3.

Iiesponclents admit in part and deny in part the ,- al'ions 11JQgatiollS
of t.he compJaint and aveT that t.he allegf(tjolls of the presellt. complaint
are but a Y'irtnaJ duplication of those in the prior cornplnint in Docket
);0. 6145. Respondents al'er that the Cormni sion ollght no rE'xie\\' of
he ncherse conrt (lecision in this prior proceeding: that it l'em tins

(,oll('Jl1. l':'!1d bjn(ljl1 2" to nll pnJ'tic. in ;:;0 :":lid ti;. ::rir' . ;1;;(1 th

lJW. in::titution of the tant. 1Jl'occedirg \\' ithont ll'it,-

,? 

ollgLt Ol'

Ta;ltcc1 by the said court is a vioL/tioil of the C'onrt. HlfllHhte.
Hespondenis ' aTls,ycr also further fln:,l'S that in the :lb3enCe of fl11Y

,ll er!' :ltiom; in the instant complaint of cll cJ1 s.):ed f:tct5. ch:111gecl circ.uJl-
CPS, or changed considerations atlecting the public intel'est the

ilEc1l l'esl1Jt in Docket No. Cl':6 , 1' hel'ejn tJlP COLln;i. sion 3 onler to
cc:t::e, and desist was judiciaJ1y vacntec1 fmd set aside , b ll' S tl1e Iw,:t:mt
Tn' Oc('c'ding as res .fu(l;cata.

Intervening behypen the issnance of the complaim tUH1 l!lC filing of
answer in lh ' insrnnt proceeding;! respondents fied n. motion to (lis-

s the compla.int, also based on the nfol'esnicl gronnds of nJlegecl
\.iobtion of the nppelJate conrt"s rnancbte and )udirrrtu.. T1Jis
motion to dismiss lIas denied both at the opening nnrJ t11e closing of
1J1( hearing 1wld on the merits herein.

The tin;e perioe' COI ered :r: Do('l;ct No. 614,) is different from that 0f t Ji.; prorperLr:g
hilt the C()'!)Orflte Tl )1oD(lent L'l(J .Tflcl; Efl.;lo'\ and Jobn EflSlow , the inclhiliual respondent
lIPrlin. f!l'e oDe and the Sflile. See ' II'. 1l)-- 23: 161.

:. 

r r J(I,.tin COl'p. f3t (11. v , (,tb. Cir " 1857) 242 F , 2(1 580 fit G33-

;'.; ,

\ j:111 and romplete cl:roTl()jo ir;11 r"cital of tile plethora of prolix j1le'ldiug:; jI/ 11)(0'
jJl"Llnt. j1 (lceed;rJS' 1\' 011lfl ilP/.WI1!' !iOt)) epr;itiol1 find dl1rlicat "e of Jl:;ltrer" M ,' C'cord, 1\Jl(l
Clln:l('l' l1Tl)r(. :11 Y of lH'jD,! l:e,' in , c:n n set fortb

, :-

" nuthor r:le(1 in answer b ' complaint CDunsel in ODpos:tio:1 to s;;id motion filed
01' Seqt('n lwr 11. lj)G2 , :lcd Tr. 4-1G. cont:lini!lS' a iliscu io:1 n to the "'=teDt of the :JirJ
J:J :JTic' ;l lwfoJ' e tue JH'a:'ing C'x,,Tuiner prior to the rn1i:'g- n::l(1e th('reo!l. The ,uotion to dismiss
wu, !IC1\' efJ IJt t1w do;:c ()f llJC lJe11;'in,! ;,nd (:vnied on the J' ccord t Tr . 1S7-191 anrl jf
11"1'r11;1I;('l' cOI\sil1e:' prl reIWIYl'(l by pnr;lg-r:iph 4 , jiDge 2 , of Tf pO!\fier:ts ' IJfl1IJosed findings
"JI(Il:ol;rll1sion , it i again herein made sClojeet to the S, DJe ruling.
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The hearing on the merits 'las concluded in approximately a clay
and a half. Three incliviclnals using respondents ' merchand, ise sales
plan and the individual respondent testiiied during the presentation
of the case- in-chief and t.he individual respondent Hlone for the
cleJel1se, after which the case was closed on the record.

Ul counsel were afforded fnll opportunity to be heard , to examine
and cross-examine all -witncsses presented. a.nd to introduce such evi-
dence as is pro\'ic1ec1 for under Section 3. 1-1(b) of the Comn1ission
Rulcs of Practice for Ac1judicati\.e Proceedings. The transcript 
1'o('on1 consists of 200 pages fl.nc1 Commission Exhibits ma.rkec1 for

identification K as. 1 thr011gh 5 \\"8re received in evidence. Also marked
for identification anc1rcce-iyed jll evidence \yere respondents : E,xhibits
K 03. 1 through 3.

Proposed findings of foct, c.onelusions, proposed order to cease and
cle.,:i L and a supporting brief \yere duly filed by counsel supporting
1"1(' cmnpJajnt. Coullsel -for respondents belatedly filed a page and
o;le-hRlf document ellt.itlr:cl " pcmr1cllt.s ' Proposed Findings and
CL! h,."ioIl:: :: toget!Jcl' \YiLh motion for jt' 1\' e to file which further
stated t.hei1' brief would fo)lO\y hy the end of October. )\o brief was
filed b:: respondents nt u('h lime. ProposP(l finc1jnp' , conc.usions and
o1'ler submitted by respective cOlUlsel and not adopted in substance
or form as herelll fonnel nllcl concluded fu'e hereby rejected.

After carefnlly rc\- iewjng t.he entire recorcl :ill this proceeding as
l1cl'einbefore descl'iuecl, and based on sneh record and the obSerY ltion
of the witnesses testifying herein , the follmving Findings 01 Fact and
COllC:' lSiollS tllerefrom fHe made , ;lnc1 the j'ollO\ying Order issue(l:

J-T\DL' GS OF FACT

J. Hespondent ,). c. l\1al'tin Corporntion is a corporation existing
ancl doing business under and b:\' virtue of the In.\ys of the State 
::e\r York

, \'"

ith its principal ofEce and place of bU 1ness located at. 667

Broachmy, ill the cit.y of e\Y York : State of J\ e\Y York. I'esponclent
John KaslcJ\- is t.he principal oileer Hnd stockholder of sa.id co1'-
por,lte respondeDt and formulates , directs and cont1'ols the nets and

practices of said corporate respondent. The business address of said
incliyiclual respondent is Ole SHFle no; that of the corporate responclent.

:2. Hespollc1ents are llmY HIHl for fI nn110er of years past hflye lJeen

engaged in the bllsi21ess of the sale and distribution : through o\lle1's

oJ Y \rjous art.clts of rnel'('hfllldi e to the public. Respondent. .J l)11n

r. S(,C' , Tr, If1j"- ':OO

, ::\

10'. ;.J: ,yer, 11:,;1 'Ir, 1!1-
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Kaslo , inc1iyjc1nally and in c.onjullction \\ ith said corporate respond-
Ent, employs vaTions trade names under wl1ich the said merclmnclising
operat.ons as hereinaftex described arc conducted. SOlne of the. said
operations were and are conclucted by the respondents uncleI' the name
of J. C. J\lartin Co. , and othcrs under the nam8 of The D. A. S,lJCS
Company.s Hespondents, in the course and cOllduct of the said busille
cause ancl ha.ve caused the ai(l merchnnclise products , when sold , to
be shipped from their place of business in the St.ate of XCIT York to
pUl'clH1Sers thereof located in yariuns other states of the rnitec1 St.at€.3
and at all time::; mentiol!cd herein hflYC l1willtrlinec1 a. 8ubsUmt.al
course of trarle in said products in commerce , as '; commeJ'ce is dennecl
in the Federal Trade COll1Tlission Act.

3. Hespondents , in the interst atc sale and distribution of their afore
saiel merchandise , operate the follO\Ying salc.' plan:

(a) Sames of prospectin salE' J'epl'esentaliYes or soliciiors for the

sale of said merchandise arc first secured from commercial lists vari-
ously obtained by the responc1ents,

(b) Sales catalogs 01' broclJll'cs prepared b:,: the rcspollde11ts and
illust.rating the itenls of J1erchan(hse therein being offcrc(l for S:lle
and the prices therefor arE' c,l1sed by reSpOlHIE'1lts to be lIwjlccl to the
naInes and addresses of the persons appearing on saiel Jists. Said cata-
logs or brochures also contnin Dlustrations of a choice of mcrcllfJldise
premiums, or cash am0111ts in lien ihereof hich are, oilerec1 by re-
spondents to said prospective representatives or solieit.al's as lin in-
ducement for the making of the aforesaid sales of respondents
merchandise.

(c) In addition to illustrating the merchandise items of rcsponch'nts
being ofi'crecl for sale , said eatalogs or brochures contain a series of
detachable tabs inscribed "PuLL HERE : which normall : are used il
connection 'iyith the sale of said lnerehandise items, On 11w re'i-

siele of ench tab : and concealed from the purchaser 1111il the tab is
pulled and detached , is the designation of the itenl of merchalldi-=c
and the purchase price therefor being offered for sale 01' sold to the
person pulling or dei-aching the partic11lar tab. Each of the desigllated
merchandise items and the price for each item, which is concealed

under the particular' tab is also set forth in it prilltec1 hE!: in ::aid
catalogs or brochures opposite or adjacent to said tflbs. This list C011-

'See, fln \nl' , page 2: Tr. 1fJ-21 : 151-1.i4; find CO!n , e=", Xo , 1, . ::i, 4 . 5.
"See, n \I"'' . 1"ge :1: resI1nndr.nrs . mercJ:ar:clise saIl'S in 1962 apjJl'o'i:mf1tel1 from S300 OOO

In S:;:::s.r'illl I' r ' :(i) al1(1 C(I\"r('c1 the p::til'e rnitnl Stn:es fTl' , 155) Of t)H'se total s::Jes,

"::,;),

000 IH' n' :JUH1c' in st:ltes othe ' tIHW t Je S1ntc of Xc\\ l"D:' l; ('11', :i7).
,e' . 52: re jJ()IHle (\Jl I;J:IJj\' n:!1i: from ci ilJ, ("I(i() to 1 000, 1.00 s:llec: (,!1t .1ogs or tn.l-

I1\l"h tn ,'lnSJWdiyc sa:es nlJres(':lt:l:jyCs 01' soliciTors fTr. fin', nul t!1e r,roportioll of SllCU
);))1)(::. (lj' ::i(ll'('ciJli(':t :1J':,\\"e1" t,f' \\ oulc1 rll:1 fl' OI;1 l1f1lf a lWl"' ent to two lJe cent 0: suc))

1:f1:lings (II'. fjS- 7()
l: Tr. ;)::; 15-1- 15;3: CDlCl11. co;, Xus, i-

, ::-

, 3-D, 4: a1 page 17 5 elt j),.ge 17,
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tains three vertical columns , labeled respectively '; rrjce

, "

Kame of
Pure-haser " and ;; \.Tticlc

Under the iirst column .lbeled "Price :' 1S a. printed alphabeticalli
of a nUlnber of different boys ' and girb' names with a price appear-
ing under each name. Tile name and price concealed under one of
t.he adjilccnt pull tabs will correspond \yith 0118 of the names and
the price thereunder appearing on said list. Linder the second column
lahl'led "Sa.me of Purchaser :' is a. blank spaC'e opposite each of the
boys : and girls ' names in the first. column labeled " Price " for writing
in the nelme of the pnrchaser pulling and detaching the paTtie-ubr tab
bearing that bois or girFs name. rnder \:;10 third col11mn laheled
Article :' is a printed description of the item of merdlaJlclise il1us-

trated in the catalog or brochure and being purchaserl by the person
dl'a\'lng the particuJa.r name tab caning- for U1C said item.

(d) Upon pulling and rleta hing the tab bearing a certain bois
or girl\ nnmc: the purchaser pays the price of the mer hanrl1se item
designated on tIle pull tab and the buyer s narne is written ill t.he
appropriate blank spa.ce prol'icled for ench pUl'Chaser s name on the
adjacent list. ,Yhen all the tabs are detached and the money therefor
coDed-ed., it is remitted io the respondents by the sales repl'esentntive
or solicitor making the s,11e5. Epon its receipt, the responclents hip
to said s lles representati\ e or solicitor the sold Inerchnnclise items

for delivery to the respective pnrchasers , and either the merchandise
gift selected or the cash compensation chosen by said representative
or solicltor for the rnaking of such sales.

(8) In addition to the making of the aforesaid merchnnc1ise sa1es
by the Inethod aforec1cscribec1, respondents ' sales catalogs and bro-
chures also provide for the sale of said items of merchanclise without
the use of the pu11 tabs therein cont-nined. That is, the prospectlve

purchaser may purchase from the dcscrlptive merchandise list ad-
jacent to the pull tabs a.ny or all of the items , or any nnmber of each
item , nt the prices for tIle same shown on t.he said list , ,yithout the
nec.essity of detaching any of the pull tabs to obtain the said merchan-
disc.14 This aJternative given t.he purchaser, however : has no bearing
on the lega1ity or illegality of rc::pondcnts J1H-:Tchandisc sales ,,,hen

rnac1e through 11se of the pn11- ta1 device. Furthcr , t.he record herein
discloses that sa1es b:y respondents of LlC merchanc1isc it.enB on t.he
aicl list are bot.h dollar-wise and Humbcr- \ri5e , designedly and pre-

pondera.ntly made through use of t.he pull-tab device contained in
rpspondents ' said sales c.atalogs or brochures.

CODim . n. Xos. . 2-

, .

'1- , 4:-t page 20 , 5 fit p;1ge 20.
1J See footnotes 11 an1112 . SlIj;m
H Tr. 55 5G; see, also , footn01e 12 , SlIfJf1

1'1'410- 47; ()i- \;4; 1:'5- 157: IS2-1S8; 102- 107; Respt. ex. Ko. l.

356--3S-TO-
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4. Hespondents : mles catalogs and brochures. as 8ho,,"n to prospec-
tive purchasers and purchasers by respondents sales representatives
ur solicitors, m tke various comparative representations as to the retail
vRInes of the Inerchanc1ise items and t.he respective listed prices for
llch items as offered for sale and wJc1 under the various pnIJ tabs , as

:for example:
SllO\Y these useful itemE to OUl' friends!

They fire so easy to sell uecansr
they re ALL 'VORTII :;lECH ::IORE! 

ALL ol1t tflnding Y.lllle.s " .

, '"

ALL wmlll more than the '" listed pJ'ices.

These. representations as to greater \" alue can do nothing Other tllfll1
tjmu1ate ancl cOJJtribllte to Ow. prospect j\' e plHC1w5Pl'\ anel pnl'clwser
iJlcJinllhon to obtain fl seeming bnrgnirJ , no matter which pull tab
is detachc(l and Iyhich item of Inerchanelise is thereby ootfl.ined at its
c1esignate(l price. ncsponc1ent ITmild contend , hOlYCYCT , that : not,,1t11-
:itnllclinp: these TCpl'escntations of gl'eatl' r ynJue than the designated
rl.jl.cs Jot' tho Vari011S merchal1clisc ;trm 1)eiJl ' of1:en' (l fm' "ale. each
iiem s cost price bore the Silme ratio j 0 its (Ie :gllnh:;cl s,des price :1S
(:i(l any ot.her of the said it.ems, anrl. (1('C'onlingJy, all itC1TlS ,, ere of the
:IJi1E rcJatiyc ya1ue no mattel' 1,-111('h pu1J i 'L1J ,'-,IS clel:\chec1 and \\.L:ch

item Iyas cll'fl\'l1.
In support of such contention, l'r Fonc1cnts' exhibits X os. .2 and 

IH'1e S11bmittecl in cyiclence. T.!1E :e ('\. :libit . ho,\ e\'' , faD to support
rr:' pol1(lents contention. Re pondrJlt:; exhibit Xo, ::L for eXflmple lmsed
IljOn the figl1n s appearing on nic1 eshibit \,' lWl: sl1bmittec\ follO\yjng'
rhe flc1dit.ion of fl1rthex rOlnplltfltioEcc ::1j()lY' tile contl'rLl' ' t.o l'e::ponc1-

fl1t, ' contention to be the Rc.nnl fflct:
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lnitial Decision

It is apparent from the foregoing analysis of respondents : exhibit
No. , that the ratio of Boning price to cost price is not the ::8.mo for all
the items., nor is the perc.entage that cost price is of pl1ing price the
same for all items. For example , it purchaser puJJjng Ole tab with
the concealed name 01 ' Bob" and t.he designated sales price of $1.
would get an item costing $. old at on1y :2.7 times it:: cost price. The
percentage this cost pri( e is of the selling I)J'lce would amount to
36. 8%.

If. on the other J1anc1 , the. pnI'c.hasel' Jm11ec1 the tab concealing the
11il1110 of "Ga)' :' and the designat.ed snles price of 81. , he or she wouJc1

get an item costing $.34 Hnd sold at J.3 times its cost price. The cost
price here would be only 18.0% of seJling price. It is , accordingly, quite
obvious that the purchaser drawing the name " Bob:' rather than "Gay
would get mnch the. better relative. valne over cost and a more favol'-
ilbJe and rebtiyeJy lower buying price. Tilese existing differences be-
1:,\'e8n the cost price and the designatea selling price of tJ18 various
iterns so sold by chance , amount to a gain in price advantage to the
purchasers pnHing the tabs concealing the items bearjng the lower
1'8.:10 of selling price to cost price and the ligher percentage that
t1w cost price i." of rllC selling price.

\Vhether or not the designated sales priees of 8.ny or all the iteEls
being off( red are 10\' 01' Lhan an :lctHally prevailing :JjglWT 1'cl:8.i; mar-
ket value , as is J'eprc'sentccl by the responc1ents : or "l1ether or not tlw
aC1nal prevailing retail market valne i : in l'eHlity: 10\1,01' OJ' much UIC
Sflme as the designated 8ales prices is not ho\\n by the record. The
reconl onl)' 5110\\5 , for e nmple , flS to respondent exhibit . 8 : that
the cost price to respondents of an t.he nH?rchnnc1ise it61ns app(:nring
t.hereon totals bl1t $G. , whiJc t1w c1esigni'Jecl selling price.s of fill
l1C'lJ items total 82j, , of ,yhieh toLd seI1ing price. amount. respond-

ents : sales l'e.presentative or solicitor has t.he option of retaining $10
in lieu of tflking a merd1fn(h e premium for tbe making of the sa.les.

5. Responclents \yould further contend that. t.he pun tabs in their
::aJes catalog or brochun:s , shOlyn by resJlondents

' .

o:a leg representntiye
or oJjcitor to prospectin.? pll'Chascl's and pllrch,l.sPl'S , serve a lJUl'pose

other tlHUl the plain : intenc1ec1use 1JC made oi the said tabs. T1Iis
contention is rejected for : ,..hilp the pulJ rabs might SPITe 1:0  hclp rnai;:c
nn rnsie.r selectioll between the vilrje)lS av:tiJab1e jtells b). ulH1eciclec1
cn.:;toll'Jers , as is argued by re:3pollc1cll! and al o !lct as a recejpt lor the
money paid lnd as f1 reminder to the purchaser of merdwndise :yet
La be delivered, it is clear tha.L their intended ll:fiin pllrpose and 1150

"TIesl-DYl(lcnt,, ' nhihit Xa. 3 is clirectl:; 1'el:1teci tD Cor:m:!i;:sion (':dlihit l\'
(Tr . 1i4 li51 (f.f'e nIsI) , '11'. J();J- 178.

CDIJ1Ji. jon pxbibir Sa. 4 at rJfge 17.

:.1"1'. ;)1- : 64.

4 f1 rage 
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is to sell respondents ' merchantlise by means of chance. The fact that
respondents ' merchandise can be a.nd is sold without use of the pu11 tabb
is a.lso of no moment for the emphasis in respondents : sales catalogs or
brochures is for their sales representatives or solicitors to seH snch
merchandise by use of the pull tabs.

For example , Commission exhibit Xu. l ct .shOlYS the follmring:

IT' S SO SIMPLE , ANYOXE CA:\T DO JT! Yon are in bnsine.ss for yonl'i"elf
jnstask your friends to bny from :-011 , instcnd of at t11€ store ,) '" 01 one or more

of the 20 useful articles listed em page "1. Each Rl'tic:e and its price is also clearl:-
printed 'CNDER 'l'HE PL LL HECEIPT 0;' PAGE -1. You and yonI' friends will
enjoy this new way of buying.

In the space IH'o\,jdecl on )Jflg!. . , list tbe hnyer s n ;me next to tIle articl,:s rmr-
cha;sed. '''hen yon have sold the 20 articles , you wil bflvc $39.83. Fil out. tIle
order blank ,on page 2. Detach and mail it together with money order for 30.

j.".

Be sure to indicate on order 1.13111; ,..bieh Big Premium you want for yonrs.lf.

Furthcr , in Commission exhibit No. : the follm"fil1g a.ppe(tr

1Ve arc able to give tIlesc n:.lues beui1se Ollr m.el'llcac1 is low baserl Oll 111:1.-

formity of packing. Do try to sell the 20 useful items. If unable to do so, lye ' yin
fill your order allolVing yon fl (liscount of 2GS on articles sold , Wllid) YOLl decluct

from your remittance. If orelel' :s le"s than 39.85, include list of items silllL. Tr)
rE' ceive a premium a complete 01(101' of 30. 85 mnst be recpj,"ec1 llY ll;;.

Hesponclents : sales l'cpresent;1tin' s or solicitors are also afl'ol'l!ecl a
strong incentive to sell a11 the itcms called for llnder the pull tab
because in so doing they out,ain the option of either fL merehallc1i
premium or of deducting fl cash premium in re11itting to the respond-
ents. 'Vith regH-rd to COJlllnis ioll exhibit Ko. 1 , t,his cash prc1'niu11

amonnt to 81;). , 01' nearly 4() /(, of t.he selling price in compari:3on to
the 2f570 dt cluctcd ,\"h011 sel1ing only a pilJ't , and not all , of the saiel
itemsY

Further, respondents : exhibit X o. 1 in cyjdence shOll's that. (bring
the sample, month of !Tnly 1063 respondents filled a. total of 460 orders
fonnuded by Tespondents sales representa.tiyes 01' soliC'itoTs in the
dollar sales anlOllnt of 818/;-:1. :-)3. a.nd that of this total 387 orclers or
84.1 % ,yere for the cOlnplete pnckaged unit of all tJle merch,lllclis8
eoycrccl by the sales en ta,log or brochure pul1 tabs. These sales nmounte(l
to $11.130. 8:2 of the Sl:3JHl. ;35 of Total sale Thc b:tlnllcc of S:2A, l.;):l
or 18.2%. 01' the total daliaI' sales, \Vere Hccounted for by 7 -) orders or
15. D:; ; of total orders not c(111in12' for the complete packaged nn it.

These latter saJes cover orders fOl'Yill'c1ec1 in ,yhich an the pull LI ly::

c T; . 5S 13.5 157: H1(-18,.
:J'J Comu;ission exhibit Xos, 2 :; , .f ar. (l 5, s;J.;L11l , Pl'o,j(Je a mercl1f\cH1ise

miuHl OJHion an(1 tor ordy a 2:'';0 de(hlCt OlJ ",lj(n nll the ite1ls are not sold.
01' C.13C pre"



J. C. lvlARTIK CORP. ET AL.

Initial Decision

were not used or where addirional items \"ere sold without use of the
l,u11 Llbs in making-the sale.

Three persons making sales of re5polldeuts merchandise through
w=,e of respondellt:s ales (,(ltalogs or brochnn' s teshfied in t.his pro-

pding as to the pl'oeednres t,lwy follov, ec1 ill the making of such
ales.:'5 The first. witness l1se(l Commis::joll exhibit Xo. 2 , the second

used Commission exhibit. Xos. ;J and and the third used COHlmission

hibit S o.

'ell t,hp JllerC'hall(l::.:p, itt' ms u' lc1el' the p1111 tabs ",Y( re sold and such

sales I..ere stated to haye rcsulteel only from thc u e of the pull tabs in
sftid catalogs or brochul'es. :'o The testimony ,"flS to the eiTect that when

prospective purchasers were shown the said catalogs or brochures
",yith relation to the buying of respondents : merchandise , they IVel'e

told by respondents : sales representati"e or solicitor

, "

Okay, pull
h(,l'e 2'i or asked if they wOllld like to " take a dwnce. :: 2S

n. There can be no reasonable, douht, based on the testimony and an
examination of the exhibits of record in the in tant proceeding, that

espondents : merchandi::e ales solicited by means of respondents
said sale,s catalogs or brochures containing the hereinbefore described
pull t.abs , pbce,d in the hands of others a sales de\ jce which had , and
no\y has, the capacity and tendency to gi \-e pro5pec.i ve purchasers
and pUl'chasers the impression and belief that, \1pon detaching any of
t he said pnll tabs , they \1('re thereby taking a chance and were engag-
ing lnall ohYloUS gamble as to which of the P:l1ticulal' \ arious items
they ,yould t.hus obtain and ,,,hat c1csignatBd price they wou lcl pay.

The very make-up of t.he sales c-ntnlogs or brochures admits Hnd
unmist.akably brands them to be nothing other than lottery schemes

and gaming devices , because the pull tuhs therein c,ontainec1 seryt', no
purpose other t.han to act as all illyitatioH to prospectiv Pllrdwsers
and purcha ers to t8.ke n. chance and see ,yhat item of merchandise
and sa.les price the lllck of the (1ra,\ "onlc1 designflte. In so doing,
sneh a solic.itatioll crmllot be fonlld to be other than a. flagrant appeal
to t.he gamb1ing inst,inct:: of the pnblic , \..hich is nn act and prnctice

"'fr, 5D: 182- 1S7: 102- 1D4.
j.ll three per30ns \\ ere of PLerLo Hican (lp. cf'nt anr) prior to their testimony respond-
' cOlm pl ob iert('j to its cOJJ)'ctenc;v on the basi3 of thpir r.Jiegecl inahilHv to propprly

T"ai; au(l u!l(lerq lIl(l the EIl;:li h 1r1l 1I'1:.e. Th:s objection !lot taiIlHl and following
the obserq:tioll of their (lempanor on tlw witness smnu, and nfter listen:ng to their te ti-
JJwn:; there giYf'n. aml jUllging" their cupabjjty to l:nclerstana the (jlJestioIlS tben :Jsked
,111,-1 ThE nature o .. the responses mnaf' . full probnti,e ,alne is being giyeD to sl ch testimon,:.
Se" . Tr. 70 -72: 1nS- l0D: l1;')- l1(j: 1?'-J: 14D

," Tr 7,'L S2. 101- 102. 12. , 12S. 1.32" 137-1350, 14.5.
. Tr 114 117 121

C'- Tr, J3u- 1::1\.
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by respondents c.ontl'fll'Y to the established public poJiey of the rnitec1
Stat.es , and , t.herefore , an unfair act and practice \Tithin the. intent
and meaning flllll "iobtiye of Section :5 of the Federal Trade Com-
mission Act. 

7. The 1956 initial decision in Docket Xo. 6143 , at p,llagl'aph fin--
states the foHowing ITitb reg-m'd to the cOlnp1aint ill tllnt 111'oceed:ng:

The thrr.e essential eh'mf'llts in a lottery are cOJlsiclerll1ioll , ('11:111('e, fHHI lwizE:.

The tirst two. consideration Hnd chance , obviousl are l,l'E'Sent here; tll -, 0111:r

question is as to tbe element uf prizC', On this pQint the eomT11aillt a1Ifogp(1: " nllP
of said articles of merclHlII(liSe 1.W.T(' lIurported and J"' pl'psentcc1 rPtail ,",\111';'

greato' r than the pl'ieef' rlesignnted for them. but are c1i",trilmtNl to th", (. '"n-

snIUer for the price dl' igIJRtec1 on the .tab which he pull". '1Jw j1l"('t'" of , ,tj,E'l'

of tbc articles are highel' in proportion than the :lltides fir,"t JJH' !!tiOJH,rL The
apparent greater Talucs of some of said 'l1rticles , iJl(ll1Cf'S l1pml1lI', " of tlw pnrdl,

,:-

ing public to purc11nse tlH' tahs or chances in Ow hove that thp - will r,'c-('i\"

artides of merchandise of gl'enter nllue t1wn tlJC rle"ignntcd jJricp;. to J'l' l Jnid

fO': same.

The complaint in the instam proceeding omits the aboH n11cg,;t i();l

of the prior comp1a.int. in Docke! Ko. 614:3 rc!ntin to cl11Y repl'c::F" ,!i- ;t-

tion being made, that some of the llrr('hfln(1i e nrticle,

') )j

t('d h:1n
greater retail values than the (lesignatecl prices to be pai(l for tIH
\yith t.he result that the pnl'chasing pnblic is induced to FL1J"ch:l:'I' t1H
pull tabs 01' chances in the hope of (lrayrillg" 111e :lrlidE's of , "l(' ;;C'J

value,
Ihe instant cOlnplaint , however , contninslhe foJ1o\yin;..

separate chargr in parn llTaph nye, \yh1ch W(l nor statl'd
cOlnphillL in Docket Xo. 614;'5:

further :1Ji!
i11 t lJE' pr;()l'

The ,-:aJe of nwrf"Wl1rli,w uy tlw Hl(' pl;1) SN forth nlHl cll'''I' j'ilwll in t';J)"il-
::l'aph Fonr her(')fnlso ("(:'))stitntl' the :-nll' of llf'l' l'lilJHli",p 1)' lll- :ln:- of :1 (:jJi Jl('

or gaming c1p.Yice jjjfl D1nl'b as the identity of the nl'titll' olYf'l an'! 

flllount of rnOlley t.o be expenderl .11'12 unkJ)C1\Yll to tlH' Iml"('lJ:l Vl' (11. 11i1Jti( =l"lnt.

lmti'L t.1e tab is remOH'd from The sill!'s (':ltal(1 - ()j ("81'l.

Tlw use by" re.spomlel1t of the afore."nhl ale:' pInl) ill ("n1l f'dil))I wit:; Tlw

sale of their merchancliH' is a J1radiel' "lJic. lJ is ('(1j)trnl'- to p"!nl)lh:\lEel jll1idic:
policy of the Go,PrJDwnt of tJw l" nited States alHl co:),"litllle ,1l l1nf,lir :
anel prnctice in (:C1l1merc' e \yitlJiJj U1€ intent ;11)1 JJeiu:iJJ C: of 111(' 1','(11"1"01 'I;" i1rll'

Commission Act.

The appel1atc COllrt dc('j jon in.T. C, Jl(1l'tiH ('01'7).. (t 0/

\' 

Ful( i"(fl

7'1' ade COinm_ ssI011 footnote :3 l.ilpi. held that i11 ordl' l' to con::titllle
a loUery the elrJllents of consideration. chnncp and prize, mn:'( lie
presrnt. Vertinent to the l()ttrr - qur tion. the Jl(1rtiii ('!1 e !IPlcl:

DDo('l;et :\0. 8470, JOI1(/S GersoJi, (/111JJr1il'irlllll! fl' ,!diill) liS 11(11"1311 C')Jllii'I"I/.
sion men October D , 1902 an(l 11(10ple(: b," jJ)(' C"mmj i01J (J'J )1n1'('11 22. H)n::
p, lOO!)" lOll!

:niTl,: ':fr'

G2 F T('
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Tnitiul Decision

1. That notice to a prospective purchaser that he is not. obliged
to buy the a.rtic1e identified by a tab after ascertaining "hat it 
and the price to be paid, does not eliminate the. elements of consiclera-

tjon and chance. The court states

, "

This is no more than a recog11ition
of the common la\v rule that a gambling transaction is unenforeible.

2. That notice to a prospective purchaser of an option to purchase
a desired article outright rather than utilize the tab device , does not
eliminate the element of chance. The court stated

, "

If an individual

exercises his option to tnke it chance by pulling a tab can it be said
that he has not taken a chance? The objection to the pull tab scheme

cannot be rmIloved by offerinf:. the jnclh'idual an lllObjectionnhle
alternativc.

3. That the element of prize is essential to the existence of a lottery.
L\ccording to the court, where " each participant in the scheme will

in any event receive the equivalent of the amount contributed by him
and he is not under any hazard of pecuniary loss, nor offered the

chance .of receiving something of more value than the amount con-
tributed by him , a lottery does llot exist."

4. The court rejected a finding of the presence of the essential ele-
ment of prize based on a test a to ,,,hether or not the article of mer-
chandise designated by the pull tab might be of some use or of :10
use to the particular purchaser , stating, " 'Ye believe that it would be
stretching the term lottery to the breaking point to sustain this find-
ing of prize in petitioners' sales rne-thad.

The most recent Commission opinion inyolving a sales plan held
to constitute both a lottery and a gaming dcyice appears in Docket No.
5740 , Jonas Genon, trading a81latcn (.01npallY, issued larch 2:2 1063

iG2 F. C. lOOOl The Commission therein adopted the initiaJ decision
of the hearing examiner preyiol1s1y filed on October 9 , 1862. In the
GeTson case, a lottery was held existent. : based on the representations
contained in the sales brochures that the merchandise items being of-
fered "ere ""orth much more : and Iyere " outst.anding "nInes , fllcl

the impression thereby found created on purchasers using the pull
tahs tlwt they would receive items IHJl'th more than the retail sales
price arnounts designated for such items.

The Commission opinion , in adopt1ng the initial (1e(,1sion in t.he
Gerson case : stated, ( The Jlarfrn. C'n c held only that. the, dcvic.e there
lJlvolvecl l\flS not a lottery becall the element of prize , essential to 11

lottery schemc : "as not slltreiently pro red. On the fads of this record
the rase is clearly clistingllishable from Jlai'tin and js governed by

Wolf v. FTC 135 F. 2d 564 (7t1 Ci1'. 1,1131, om1 E. &.T. Jist1'iv1!ting
Co. v. FTC , 103 F. 2d 170 (2nd Cir. , JO,

!), 

en'!. dcn;rrl 344 P. S. 828.
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In addition to finding the existence of a lottery, however , the initial
c1ec.i ion in t.he GeTson case \'I ent further and also upheld the com-
plaint' s additional allegation that the sales plan involved was a gaming
dovice calculated to appeal to the public s ga,mbJing instincts , and
as snch , an unfair act or practice ,,,ithin the. meaning of the Federal
Tra(le Commission Act, even if terlllically it might not have con-
stituted a lottery. The Ge1'ioninitial decision , as adopteel by the Com-
mission , cites various snpporting cases ill such regard , including the
special concurring opinion in OaI' IJ"inc Cotton lIliUs (Jn5-1) 51 F.
2n4 at 298 , wherein , in part , it is stated:

* * * it should be made clear that resl1onclrnt's pnH:tice is not oping'
condemned becam:;e it is a technical lottcl':-. out because it is a metbod of
Jlen:l1andising wbicb constit1.tes an unfair trade practice the Commis-
sion should not be concerned with ,'.bether the three essf'ntial elements of a
loi terr, Immel", prize, consideration and cbance are all present in respondent'

sa10S promotion plan 

':' * 

, Rather, it should be conC'erned \yith only the unfair
trade lJraC'ice of distributing mercbandise by means which are contrary to public
policy. It is clear that respondent' s saIes promotion 111an was intended to appeal
to the gambling instincts of purchasers and jJospectiye purchasers and was
tlJel"efore contrary to public IJo1icy.

R. The present matter being fonnd not to be P(,8 )udiccrtaYI the
initial decision in the Gel' son , a adopt.ed by the Commis 1on , is
controlling in the instant proceedillg bilsed on the facts of this record

and. accordingly, it is held that l'cspollclcnts : sales plan , used as herein
(1isdo5ec1 , const.itutes a lottery cheme find the sale of merchandi5e b:v
mCillls of a c.hanc.e or gaming (ley ice contrary t,o the estfiblished public
poJic.y of the Uniteel States and is. therefore , an unfair act. and practice
in commerce "ithin the intent nnd meaninp' and in yiolation of Section
;j oJ the Federal Trade Commission Act.

COXCLT:SlOXS

1. The Federal Trade Conunissjon ha iuri (lict.ion of t.he llbiect
matter of this proceeding and of the respondents and the matter is
110t e8.1ndicata.

2. The c.omplaint herein states a cause. of ad, ion and tl1is proceeding
, in the public interest.

. It 1S cone 111ded that respondents ' sales plan, as hereinbeforc fmmd
inyohes the use of n lottery sc:henw and a p::1J111n ' device 1n connection
,,'it, h the sale, by cl1anee of respondent.s : merchanc1jse and that re-
spondents haye supplied and placed in the lwnds of ot11ers said scheme
and (1evice for snch use and purpose.

,0 See footnotr 5. Sil'fnI.



J. C. l'JAR'TIX CORP. ET AL.

Opinion

4. It is further concluded that the acts and practices of respondents
as hereinbefore found , were , and are , all to the prejudice and injury
of the public and constituted , and now constitute, nnfair acts and

practices in violation of Section 5 of the Feclel'Rl Trade Commission
Act.

ORDER

It is ol'del'ed That ,J. C. Thfartin Corporation , a corporation , anel its
offcers, and John Kas10w , individually a,nd as an oficer of said cor-
poration , and John Kaslow , an in(lividual trading as The D. A. Sales
Company, or under any other name or names , and respondents ' repre-
sentatives, agents and employeps directly or through nny corporate
or other device in connection with the offering for sale , sa.l or c1is-

tribution of articJes of merehanc1ise , in commerce, as " (jommerce" is
defined in the, Federal Trade Commission Act, do fortll\yith cease
and desist from:

1. Supplying to or p1aeing in the hands of others, pun cards or
any other device or devices which aTe designed or intended to be

used in the sa,le or distribution of merchandise to t.he public by
means of a game of chance , gift enterprise or lottery scheme.

2. Selling or otherlYlse disposing of any me.rchandise by me21llS

of a game of chance, gift enterprise , or lottery scheme.

3. Supplying to or placing in the hands of others puJJ cards

or any other device or devices which are designed or intendecl to be
used in the sale or c1ist ibutioll of merchandise to the public by
means of a chance or gaming device.

4. SelJjng or other,yisc disposing of a.ny merchandise by means
of a chance or gamh1g device.

OPIXlOX OF 1'1n: CO::DIlSSION

JULY 6 , 18G4

By REILLY CO?n1n1 ssioneT:

The complaint here charges respondent with n violation of Section
5 of the Federal Trade Comm ission Act. Speciiical1y, it is alleged
that respondents sell and distribute meTchanc1isr in jnterstatc com-

merce by means of a sales plan which:
(1) Involves a lottery and places in the hands of others the means

of conducting lotteries in the sale of their merchandise.
(2) Constitutes the sale of merchilnc1isE by mORns of a gaming

clevice.
The hearing examiner sustained tIle complail1t on

issued a cease and desist on1er. Respondents have
8.11 connts and
appcaJec1 , and
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present the three lTgume,nts set out belO\y to support their position
that the hearing examiner be re\-el'sec1 and the complaint dismissec1.

J\csponc1ent argues that:

1. 1'h8 Ilea1'ing Exa?nineT 'lnitial Decision Is UnsuppoTted by "Sub-
stantia.l and Competent e7Jidence

After reading; the hyo hundred ( OO) p"g'es of record, \H hola
that the exftminer s decision \yas supported hy the preponderance of
substantial , reliable and probatiyc cyic1cnce on the record as a TdlOJe.
Respondents assert, howeycr , t.hat the Commission s "\"itnesses \yere

una.ble to speak or understand English and that t1181'efore they '.yere
incompetent. An exnminatioll of the record reveals that in fact byo
of the three witnesses had considerable trouble wit.h English; howl'yer
the examiner had an opportunity to listen to and oh erYc all the Iyit.
nesses. Their competency is clearly a matter to be cleterminec1 by

him. Barring lUlnsmtl circumstances, not prBsentcd on this record
his ruling on slIch all issue should not be disturbed. "The Iycight and
cTcc1ibility to be a.ccorded their Cthe ,,- itnessesJ testimony was a mntter
for the trier of the facts.

:' 

Ba. c Book. . Inc.. et rd. Y. Pedenl? Tmdr:
oin7i1i5Jsion. 276 F. 2d 718, 720 (7th Cil' 1960). IoreoYer , the record

rC'\- eals that respondents ' counsel took some pains to point out thnt,
the. witnesses possessed little formal education , their lack of f,uniliarit:v
Iyith Commission proceedings , 8nd the awklvarc1ness which they felt
in cxpressing themselves in English. And Tohn Ka ;lm , the ilH!i-
yidl1i11 respondent herein read into the record on (lire('t examination
lji1l'ts of a stntcment-wbjeh h d lJeen prepared by l1im and his CO\1n-

illstifying ftnd explaining his sales plan. F1n lly, the ( xamin('r
himself, not being satisfied with the exposition elicited by Commission
connsel and rrspondents counsel , on several occasions closely que:;-
tiOJled 11' K:I::Jow as to h()\ his sales plan opcratec1. Thus the examiner

flS fnlly apprise.d of whatever infirmities were present in the wit-
llPSSrS ' testimony mHl moreover had other evidence on which to rel:v.
,Vc find nothing to show that he abused his discretion.

2. The 1,957 proceedings aTC Res J1.alicata,

On December 2, 19;,3 the Commission in Dorket No. 614:'1 issuc(l H
complaint against.r. C. Iartin Corp.. a corporation, and.Taek I(aslo\\
an' l 5e:\"110U1' Orcllq-ein as corporate offcers and 111cljY1(11laJs. The
charge there IYf\S that respon(lents hadllti1izecl fl " game of chance . gift
enterprise or lottery sc11eme. The complaint concluded that:

1 The detnils of the merchan(li lng rl. n are rt ont in tllP inilial dcci lon at pp. 6-
!'ce rara rnT'll :: of tl;e cDmplaint ill Docket fil-l5 f"noter1 nt j). S of respondents ' appeal

111ipf
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Tbe use by respondents of a sales plan or metholl inyolYing tbe (listl'i1J1tion of
merclJandise by means ,of ehonre. lottery, or gift enterprise is contl'flr:v to the
public interest and ronstitutes an unfair act amI practice in commerce \vithi.n
the intent and meaning of the Federal Trade Commission Act.

The hearing examiner sustained the complninl. and in a, per curiam
decision the Commission affnned. rhe Seycnth Circuit, however
r6yersed. Onr reading of that decision convinces us that the court
vie,,' ed the allegations an(l proof adduced there as bearjng only on the
technjcal presence or absence of ' it 7oUc)'

!!. 

To the court, in order to C011-
stitr:te a lottery the elements oi con jderation , ('lwnce and prize must
be present." The court, rejected tl1e heflr111g exa.rniner s reasoning, that
the element of "prize" was present simply beciwse of the personal
preferences of individua.ls for particulAr items. It stated that "Since
there is no finding here concerning the relative values of petitioner
meTchandise 6 the lottery could not be sLlstaine(1.

Subsequently on July 13 , 1962 , the Commission issued its complaint
against the respondents herein. The only (liirerence in pa, lties -is that
Seymour Orenstein , named as iL respondent in the first complaint, is
not named in the present compb., int. The present complaint. , however
has a charge which is not contained 'tn haec 1)e't'ba in the 1952 complaint.
01' respondent is here cllilrged Iyit11 selling merchandise by menns

of a "chance or gaming dmrice. " The 1952 complaint did not contain
thflt precise allegation. That complaint spoke in terms of a " game of
chanee , gift enterprise or lottery. " ::' 0"\ ' respondent nrgl1E's 't' 6S )udicata

declaring that there js no diilcl'ence bet,yeen a ;, !otter:(' and a " gaming
c1eyice ' and that t.his case involves no new facts. Howen' , n, reading of
the cases does not reveal a pinpointing of lotteries as the only method
by which the public gambling instiud may be arollsed. Other methods
are comprehended "Within the more general terms ;;lnerchandising by
gilmbling. " The courts have stated:

'Ye think the COJlunissioIl * has the l)ower to prohibit the distribution in
Interstate commerce of deYices intended to aill and eneourDge rnercbamlise by

gambling. " " " lerchaTldi.se by gambling shoulel not be divided into insulatpd
Hct which appCflr innocent wl1eIl examined -sep:n:Hely. Jlorlernistic Candies , Inc.

F.T. 145 F. 2d '154 , 455 (Ub Cir. 1944).

Trl1e the applicability of ?'?8 iurlicata to iHlmini::trative agencies has
iny01ved ome cont.roYel' . But the vast llla.iorit~' of courts Hnd COll-

lnellators are agreed that it does not appJ " to ac1ministratin agencies

" Sep para;:r"pl1 ;, 01' t!w complaint in DJcket 6145 qlH1tf'd t p.

hrief.
';':? F_ C, 167-1. (1!):'(i1
'2..2F. 2(1 ,:;:j() ilfL")7)
f'!rl. fJt;J.'4.

9 of I'f'p()ndf'nts ' flppcal
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with the same force as it (1088 10 courts. See gcn8ral1y Dayis Adminis-
tmtive La1D T,'eati8e Sec. 18.01-18. 12 (1958). This Commission de-
clared in the jJianco Cflse

, "

,Ve are dealing here with new and dif.
ferent issues of fact anc11aw. ': 7 This is the case here. The t.ime period

covered by this complaint is different : comprehending the period
from approximately J\fay 1957 to lDGO. :.lo1'eo1'er , the theory of thi::
complaint, and the examinel' s decision -arc more compl'CllEllSivc than
the first complaint. They both speak broadly in ter11S of gaming-
devices. The proof and theory here aTe similar . jf not identical , to that
adduced in Jonas Gerson 1/.. The 11al'en CO?njwny Docket ,S471!

1963 Trade Cases , Para. ,004, r62 F. C. 10091 afI'l. :3", ) F. ", 0:;
(7th Cir. 1964), and this case. is goycl'neL1 by 0111' (1('c1.'310n ill tJ1at

matter.

3. .lui'iscZzction of the 'f'lh (-' cult

Finally, respondent argnes that '; the Commission 1;"ck(:(1 antlh11'ity
to reopen the proceedings at Docket G"l4D nnder color of a ne,y (locket
number withont le11Yc of the COllrt of Appeals for the Seyenth Cil'cnit.

,Yo have held auave that the doctrine 01 1:8 .iudicota. c1oe not
apply to thris case. And therefore the argnment t.hat t,his complaint
1n\' 01, e5 a reopening of ;' the pl'oceedinp's at DOl.'ket !j1" aSS1.unl2" :\

premise iyhic.h is at variance v, it,ll that holding. and SIJ ,'Ie reject
respondents ' contentioll.

At the oral argnment before the COJllJjs ion n spolld('nts counsel
alluded to the f,1 ct tllftt, they hft(l1l11snccessfull:' sought ;11 injllE,tioJl
in bot.h the Di trict cwd Circuit COul' to stny these JJ1'occccling3 .-me!

,ycre at that lime seeking Supreme COllrt, l'cyje"\y of these 1111fayol'ahle
decisions. Respondents . counsel urged that it "\YOll1c1 be ;; lmseenll - for
this Commission to tnke J-nal action ,yit11 l'eSppcL to the mat-rfT of
jurisdiction beforc the Supreme Court ha,3 hnd an opportunity to net
on the pending petition for certiorari. :' (1'1'. :1-)
On April 20 , 1964 !) the SnpreTne COllrt denied J'e pollc1ellts ' petition

for certiorari. \.lHl t.hereful'c respOlHlents . argument. on this issue is
moot.

Respondel1ts appeal is lJlereforc dismissed and the initial c1cei ion
and order are hereby a(loptec1 by the C01111is5io11.

; "UrliICO lFutch Strap Co. 111(;.. Dod;"T 77S-5, CCH Tr,j(le r-icg Hep. Trausfcr Diuuer
PDra. 15781 ,It )") 591 (10'1'1- 1\11:'

s COl1si(lerin;: our lirnitf,tl H'SOI:r,. and manjJu" ,'r. ill.

, ;'

pII'tLI"" a lot' i"1"(\1i" :,Jp.ad:Il::'
tllis matter" (Initial Decision p. 4) seem s011cwJlat Ot;t of rl"Op(1' tir'l: wit)) ,, l:;,(p' :er
)1111J1ie interest is inheretJt j)j the jJre enT (' :tH' a11(l illJlat' ll;attel'S

q :

12 US- I" Week g;-j(iS (. \p1' JJ l. HI(je!:
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Complaint

FINAL ORDER

This matter haYing been heard by the Commission upon respondents
appeal from the hearing cxalTiner s initial decisioIl1 and upon briefs
in support thereof a.ncl i1 opposition thereto, and the Commission
haying rendered its deci ion denying the appea.l:

It /.S onlc'led That the init.ial decision of the hearing examiner be
and it hereby iS adopteel as the c1ec'ision of the Commission.

It Vi tnTthel o1"lm'eel That respondents shaJJ , within sixty (60)

(la. s after service upon it of this orc1er file ,yith the Commission a
report, in writing, settjng forth _in cletai1 the manner and form in
,dl ieh it has complied with the order to cease and desist.

I N THE J\L\ TTER OF

COLVINNI LTD. , ET AL.

CO:'SE::T ORDER ETC. : IK REG.-\RD TO TIIJ: .\LLH ED VIOLATlO OF THE

FEDERAL TRADE CO:ilJ\rISSlON AND THE WOOL 1'1:ODGCTS LABELI:I',TG ACTS

Docket C- ,B2o C01ip70'int , July lJf'cision

. .

!illy , .1964

CrJ)."E'nt order requiring New York Cit:v importers of \\'001 products to cease
dolating the Wool Products Labeling _ C:I b :"llch l'l'artices as labeling
s\yeaters falsely flS "65% ::Iohair, 30% "'- (Jol , 5% );ylon " failing to label

rertaill .s,yenters with the perrrntfigoe of \,-oolen anu other fibe.rs c01ltnincd
therein. and using the term "::lobail' '' in lieu of "

\\'

001" on \yool product
labels \vitbout setting forth the correct perCe!ltflg:c' Ilf the mollair Iil' esent.

CO::IPL-UXT

Pursuant to the provisions of the Fec1('ra1Tl'ade Commission Act
and of the IV 001 Products Labeling Act of lfrJ(l , and by yirtue of the
authority ycsted in it by aid _ cts the Federal Trade Commission

having reason to believe that Col yinni Ltd. , a corporation and Seymour
J;. Sil :er , Harold Silver : Hncl Sol Bier in\1iy (11l:111y m(l as offcers of
nic1 corporatioll : herejnafter referrecl to ,1S respondents , have yiolate(l

the provisions of sa.id Acts and the Bulp and RE'gulations promulgated
nnder the 'Vool Produet.s Labeling Act of H1 :JO , and it appearing to
the Commis ion that it proceetling-- b - it in l''spect thereo1 wonld be
in the public interest , hercb y iS l1es its compbint stating its charges
in t.hat respect as follows:

PARc\GIL\PH 1. HesDondent Colyill11i Ltcl.. is a corporation orgnnizecl

existing nncl doing business under and by \ irtl1E' of the la \\ 01 the

State of X ew Yark.


