
276 FEDERAL TRADE COM IISSIOX DECISIO),TS

llalm:- HG F.

were not independently ami finally determined by the testing
agency, if such is the fact.

5. Authorizing or approving any advBrtisement referring to or
based upon any report of the type described in Paragraph 1 above
of any test or tests made by respondent of any such product:

(a.) ,Vithout having obtained from the manufacturer or
seDer for whom snch tests are made a. certification that the
product or products , which arc supplied 01' :furnished by snell
manufacturer or seller and upon ",hich the tests are made , are
representative with respect to the fa,ctors tested , of such prod-
ucts to be advertised or being advertised or to be offered fol'
sale or being oil'erecl for sa.le , or to be sold or being sold , to

mClnbers of the purchasing public by such manufacturer 01'

seller and by the manufacturers or sellers of any ot.her prod-
ucts tested , and

(b) with knowledge or reason to knO\y , as to those products
that are not snpp1iecl or furnished by such manufacturer or
se11er , that. the product or product.s upon 'which the te ts are
made arc not repl'eSentatil' , with respecL to the factors tested
of such products as are being advertised , or (l,re being ofFered
for sa,le or being sold to Hlcmbers of the pure,hasing public
at the time that the products tested are obtained.

It ,is f'UTthei' oTdm; That tIle respondents herein shall , ,vithill sixty
(50) da.ys after ervice upon them of' this order , file with the COll-
mission a, report in writing setting forth in detail the mEUlner and form

in ,yhich they ha.ve cOlnplied ,,,ith tJ1is order.

Ix TilE :;L\TTER OF

~lO ROE AUTO EQUno~IEKT COMPANY

ORDER OPIXIONS , ETC. , IX REG.\RD TO THE --\LLEGJ-D YlOL.-\TIQX OF SEC. (;1;

OF THE CLAYTON ACT

Docket 85.48. Oomplaint SOJ;. 5 1.92 Ded8'ion , July , 196.

Order requiring a lonroe Iidl. , rnanufadnrer of automotive proc1ucLs-con-
sisting of sllock alJsorbers, ,'\yay bars, load levelers, power steering" com-

ponents and related products to cease di.wI'imilwting ill the price of snch
products of likl' grade and quality IJY granting" wal'C'bouse distributor,',;
amI cert.ain jolJlJCl'S own ell 01' controlled b - :,l11:h \"urellouse (1istri1Jutol's
discounts of 20 percC'nt on pl'oducts of the respondent when suth fu\ ol'('1

johbers are in cOll!Jetition with other automo(iye :iobIH.'rs 1101. aJfliated \yitll
\yarebonse distributor.

,:"
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The Federal Trade Commission , haying reason to belien' that the
pa.rty respondent named in the caption hereof, and hereinafter more
particularly designated and described , hns violated an(l is now violat-
ing the provisions of subsection (n. ) of Section :2 of t,he Clayton Ad
as amended (U. C. Title 15 , See. 13), hereby issues its complaint
stating its cha.rges with respect thereto as fol1mys:

PARAGIL\PH 1. Rc.spondent 110n1'08 .\uto EquipnlCnt Company is a
corporation organized , existing and doing bl1sine s under and by
irtue of the hnys of the State of J\Iiehigan

, \\

jth its principal offce

and place af business located at 1426 East First Street, ::1:on1'oe
lichigan.

PAR. 2. . Hespondent has been and is nO\y engaged in the manu-
facture , sale and distribution of a. line of auto1l0ti \'c products, COIl-

sisting of shock absorbers , s\yay bflrs, loa(l levelers, power steering
cornpancnts and related products. Hespondent sells its said products
to 'ft large llmnber of pLlThilsers for use or resale ,yithin variol1s Stntes
of the l7nited States and the District of Coll1llhia. Respondent s sales
of its products are substantial , ese-ceding $2S OOO OOO annnally.

PAR. ;1. Ilespondent selLs and cansesits products to be transporte.d
from its principal place of lHlsiness in the Stilte of :.Iichigan to pur-
cha.sers located in other Statcs of the Fnited St.ates , and in the Di!'tl'iet
of ColUlTlbia. There hils been at all times mcntioncc1 hel''in a continuous
eourse of trade in said products in COmnleITe , as '; C01l11erce : is defined
in the Clayton Act : as amended.

PAR. 4. Respondent .se1Js its autol1otiyc products in the so-caIlcd
dt.ermarket"

. ;;

AftermarkeC Pl1l'('Jl:sers of respondenCs nutomotlyc
prodllcts are classiJied by 1'C5p011(10nl-. gelleraJJy ,yithin 1:\1'0 separate
classifications , lHlmeJy, ;; \nlrebouse distribntol's : awl ;' jolJbcl's. " Re-
spondent sells c1irectly onl ' to tl10.'(, customers cJas ifircl as \yarehonse
distributors. Hespon(lent. extends and .sets t.e.rms and conditions of s.;\le
for each s11ch classification as follO\\s.

lV' Ct'i' ehOU8e Di3ti'ib' utOT8: C\. purchaser clas5iEed as a \Yn.rellOl1
dist.ributor normally resells only to johbers. \. \\arehol1 e. (listributoJ'
purchases responc1enlh rmj-oJ1o1:1ye products at prices 8et. forth in
l'e,sponc1 nt' s publishe(l " Suggest.ecl :\ et J oblwl' Cost Sheet. IY:lle-
hOl1se distributors sell respoll(lent s Hutamotive products to jobbcrs
at the S lnlC prices set. forth in respondenCs published " Suggest.ed K et
Jobber Cost Sheet. :' IVn1'ehouse distributors receive. all al1ol';nnce
amounting to 20% of the y,due of all such sales reported t.o respondent.
According-to the terms of respondent' s ;;'Vul'e.house Distributor Agree-



278 FEDERAL TRADE CO:\ll\IISSION DECISIO

Complaint 55 P.

ment :: respondent grants snch an allowance to warehouse c1istriJ:mtors

only on sales made to jobbers \d10 are signed to cont.r,lcts which are
approved by respondent and only on sa.les mallc at prices set forth in
responc1ent s pu1Jlished " Suggested :Kct Jobber Cost Sheet.

Respondent sells to a.pproximatcly 300 cllstomers classified as wa:rc-

house (1istI'ilmtol's located thl'onghollt the -cnitec1 Stntes.
Jobbers: \ purchaser classified :18 a jobbe.r is normally engaged in

resel1ing automotive pl'o(luets to nJlicle fleets , garages : gasolinG service

stations , fU1(l others in the ftlltollorin: trade. serving the g''nera) public.
Jobbers pll'(,hf1se from l'espol1c1enC \Vfl.l'ehOlEe di tribl1tGrs at lwices

set. forth in respondent' s pnbl ishec1 " Suggested Net .Jobber Co :t Shed.
Snch jobber purchasers are signed to " ::1011roe -" uto Equipment

Compfl.ny tJobber Agreemellts with a 'iYflrehollse distl'ilmtor. Snch
agreements are appl'ovecl and signeel by a l1aTllfflc.tnrel' s repre-sentfl-

tive of respondent and an official of respondent. Hesponc1cnt exrrcises

snch fl degree of control OI-er sales by its 'iyarellOnse c1istrilmtor cn:')-

tamers to its jobber cnstOlners a.s to l1flke sllch sales ill a11 cssentia.l

;lJfets 3fl1es by the respondent. There are. flpprosimi1tely l1pOO such
jobber purchasers 10Cfltcc1 thnmghout the United Stntes.

\JL 3. III the course flnc! cOllcl\lct of its businrss in comllerce
re::poll(lent has been , and is nmy : discriminating in price iJet\Yee.n dif-
ferent purchasers of its antomotive products of Eke grade an(l qnaJity
by seIJing sai(l products to 20me pUl'chnsers at higher anc11 -:f's b. Yor-

able prices than the 5:111W products flre sold 10 other purchasers \vho
are 1n competition with the. purchasers paying the higher prices.

PAR. G. For examplc , among responc1enfs purchasers arc certain
warehousc distributors who O'\"ll : or control : jobber estab1ishments
which have been clflssiEec1 and approved by re, ponc1ent as jobbC'l'

flCC0l111tS of the warehouse distr1blltor . Hc pondent fl1so a110\\"5 such

\nlrehol1se c1istribntol's a 20% allowancc 011 so-called '; salcs to said

jobber establishments '\\"hich itl. C o\\"ned , or contrclled by saicl \vare-

house (1istributors. ?lIany such o\nwcL 01' controlled , jobber 8sl-ab-

lj3hments are in competition '\vilh other automotive jobbers \\"ho are
not affliatc(l with , or associated \\'ith : fl warehouse distributor , and
d1O purchase l'e:::pondent.s procl11cts at respondenC:s regular jobbcr

pl'C8S.
In ot.ilE' l' insL". nces , re.spondent. cln sified flS warehow:e distributors

('c"rtflin so-cflIINl ';bnying g:ronps \vhich are organlzfltions O\vncd

01' cOlltrollecl by fllltomoti\ e jobbers "hich hf1vC been classified and
approyecl by respondent as jobber customers of such group-buying
organizntions. 3nc11 orglllliZfltions in l'e:11iiy merely Junction as fl.

buying flg-cnt for rhe jobber nllllbers thcreof. On so-called ;; salcs
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by the buying group to its jobber members, or owners , respollchmt
grants, or allows , the 20% warehouse distributor discount. )Ia.ny of
the jobbe.r members , or owners, of snch buying-groups arc in active
and substantial competition with other automotive jobbers who are
not amljat-cd with , Or associated wit.h , a warehouse distributor, and
who purchase respondent's products at respondent's regular jobber
prices.

Respondent's approval of and granting of the 20% warehouse dis-
tributor s aJJmvance on so-ca.led ': sa.les" to jobber establishments
which are owned , Or controlled, by a ",varehouse distributor, a.nd to
jobber establishments which are 11811001'8, or O'''l1e1'8 , of buying
groups or other organizations classified as wa.rc.house distributors
results in thc granting of higher and marc favorable price discounts
to said jobber purchasers than arc granted to other jobber purchasers
who are. in corn petition with said favored jolJber purchasers , and who
pnrchasc l'esponclcnfs products at respondent's regular jobber prices
and do not receiyc tho discounts available to re.sponclent's aforemen-
tiono(l fa yored purchasers.

'.R. 7. The efreet of such discriminations in price ma.de by respond-
ent in the snle of its pl'O(lucts. as hrrcinbefore, set forth , may be 811b-
;:LmtialJy to l(' :cell competition 01' tend to create a monopoJy in the
Jines of commerce in which the favored purchascrs from respondent
are cngagcd, or to injure , destroy or prevent competition with said
fa '7orecl purchasers.

PAT:. 8. The discriminations in price made by respondent in the sale
of jis prodncts : as hereinbefore al1eged , aTe in violation of subsection
(a) of Section 2 of the Clayton Act , as amended by the Hobinson-
Patmfl1 Act.

3h. RiolwllYl B. il athia8 and 3h. R. O. PalmeT

, ,

IT. supporting the
complaint.

Halfpenny, Hahn Ryan Chicago , 111. , by 3fT. Harold T. Half-
7Jenny andll1T. James P. Fla-nagan for respondent.

ITIAL DECISIOX BY EmVAIU) CREEL, l-IK\RING EXAl\IlXER

\KTI"\RY G. 1 !)u'1

The Federal Tl'ilcle Commission issued its complaint against the
rospondent on Novembcr 5 , 1962, charging it with ,cioJaLing subsection

(a) of Section :2 of the Ciayton Act : as mnended , by discriminating
jn price between different purchasers of jts aut.omotive products.
Responc1ent s an3\'\er achnittecl cert, ain of 1.he al1ega1:ons of 1.he corn-

356--JS-70-
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plaint, but denied discriminating in pi'ice bct\\cen competing pur-
chasers and denied any violation of the. Clayton Act as al1eged , and
further stated that if any price dLfi'cre 1tjals existed that snch price
differentials Vlere cost justified or TIere made in good faith to meet
f"'1ualJy low prices of competitors.

short. hearing was held at w11ic11 many facts were agreed to in
a stipulation 'iyhich appears in the rE:cord beginning at page 3. One
'iyitne.ss ,yas called to implement the stipulation in support of the
chnrges of the comp1nint illl(l ten exhibits "\ero received b1 evidence.
The. respondent offered no evidence. The record ,yas closed , proposed
i1ldillgs of fact were filed by the pal'tic : and tllereaIter the. record

,Tat: reopened upon the hearing examiner" s own mot.ion and order.
Thereafter, additional €widence was offered in snpport of the com-
plaint and the record \TflS again closed and additional iindings of fact
v,ere fied by both parbes.

This proceeding is before the 11earing examiner for final considera-
tion upon the record as hereinabove described , and the proposed find-
ings of fact and conclusions filed by both parties. Consideration has
heen given to the proposed findings of fact and conclusions and all
propo er1 finding:: of fact an(l conclusions not lwreinafrer . peeifi('aIJ:v
J'ol1l1c1 or cor:.chJCled are rejected, and the hearing examiner , having
cOllsidered the entjrc record he1'o)n , makes the folJowing findings of
fflct conclusions clra ,,n therefrom , and issues tllC following order:

FIXDI::GS OF FACT

fonroe Auto Equipment Company (hereinafter sometimes re-
ferred to as 11:on1'oe) is fl corporation organizsd , e :isting and doing
business uncleI' and by virtue of the JaVls of the State of Mjchigan
with its principa.l offce and place of bl1sine.ss loc tecl at 1426 East
Fir.'t Street , Monroe , ~iichjg-an. ('11'.

3.1on1'08 1111S 08e11 and is now engaged in the manufacture, sale

flnd distribution of a line of automotive products , consisting of shock
losorbers , sway bars, load levelers , pmycr steering components and
related products. l\Ionroe se11s its said products to a large number 01

l'clulSCl'S for use or resaJe within "Furious states of tIle United
States and the District of Columbia. :.10n1'oe s sa !es of its products
are substantia1 , excceding- $28 000 000 annually. (Tr. 4)

::ionroe sens and CRuses its products to be transported from its
principil1 place of business in t)-18 State of :Michigan to lJurchasers
located in other f.tf1fcs of the l;nited States , and in the District of
Co1nmbia. There has been at all times lIlentiolled herein a. continuous
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course of trade in said products in commerce , as "commerce ': is de-
fined in t.he Clayton Act , as amended. (Tr. 4)

1\10111'Oe sells its products to ': wftrehollse c1jstributors ' in the automo-
tive aftermarket, pursuant to the terms f!J1(1 provisions of a. "' ,Val'e-
house Distributor Agreement." (CX 1) A \yarebOllse distributor
purchases 1\lon1'08 Automotive products at. prices set forth in JUonl'oe
published "Suggested D:et.J obher Cost Sheet." (CX S) Monroe selis In
approximately i3GO cust.omers classiiled as Wa.l',,'llOUSe dist6butol':;

located throughout the united States. \ \Yflrehon.se (listriblltor nor-
mally resells only to jobbers. (Tr. '1.

A jobber is nOl'ma1Jy engaged in reselling automoti\'8 products to
vehicle fleets , garages , gasoline selTlce stat.ions , and otl1ers in the auto-
motive trade servicing the general public. .J 0))bOr8 purchase l\Iollroe
products i'rom J\10n1'oe s warehouse distributors at prices set forth in
1\10111'oe s published " Suggested Net Jobber Cost Sheet.:' ('11'.

).1011roe grants to the warehouse distributors to T\"hi('h it sells a11
al101yanee of 20 percent of the, alps price on aJJ 3aJe made b:y the
"\'Iarehouse clistribnton to :;obbers \'11O are sig-ne(l to ;:)loll1'oC --- \.nto
Equipment Compan!' .Tohhpl' \.gl'CenH' Jlt

:: 

(CS :1) "\yith the T''-;\

hon: e, dj,'3trihlltor. TJw;;,:, , , ;Te;:lt, 1L.:' l' :\11( by n
JlCllmfcu:..1L.llCl''s l'epr('. entf1ti ',-e of :.I0l1f08 and all o1Ir:ii.d of l\lonroe.
There are appl'oxirna.tcly 11 000 such johbers )ocatcd thrOllgllOut t.he
Fnited State,. (Tr. 5-

Among l\1011roe s purc1Hlsers are certain wareholE e distrilJUinl's 1",110

own or eontrol , jobber establishments which have been clllssilll'c1 and
approved by j11onroe as jobber accounts of the warehouse distributors.
)'10n1'08 allO\\'s such ,varehouse c1istribl1torsits l'egnbl' 20 pel', ent al-
lowance on sales to said jolJber establishments. :J\Inny snch O\ 'llcd or
controlled jobber establishments arc in nctIve and substantial competi-
t.ion in the resnJe of Monroe products 1',1t11 OtJ181' automotive jobbers
yho arc not affliated with , or associated Iyith , a II- chouse c1istrilmtor

and who pllrclul e l\Iolll'Oe produets at :\lonro s l'egnJar jobber IH'lces.
(Tr. 0 , 19. 23S , 234.299)

Ionroe has entered into its " I,'ral'chouse Distrilmtor Agreemrnt:'

(CX 1) with certain ol'gaJliZ,ltions \\-hich are owned or controUec1 by
automot.ive jobbers. The,se 1\' ,11'ehOlEr c1istrilmtors have in turn ent.ered

into :Monroe contraGt. (CX 3) ,vhich Lnve beeJ1 flpprovecl and signf,
by n, l'cprcscnUltivc and an offcial of IanroE , ,dth their jobber owners.
On sflles by the di tributor to the jobber o\vners \Tonroc grant,s the 20
perCellt wflTchouse distributor discount. J\Iany of t.hC5C iabbers are in

actlye, and substantia.) eompetition in the re aJe, of Monroe products
with other fll1tomotjve jobbers who are not in eontrol of or owners of
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a l\'a1'8hoU86 di tl'ibutor , nl1cl "ho purchase :Jlollroe products at IOll-

roc s regu1arjobberprice5. (Tr. G , \)7-1D4 , 300- 331)
The sales to , resales by, and competition between , the various jobber

purchasers of i\10111'oo products , referred to hcrcinabOl , involve sub-
stantial quantities a,nel clolJaTs amounts of :Monroe products of like
grade and quality, involving commodities of the. SllJ1C product Jines
and often idelltlr.al Hems wirhin the sevcl'all'l'oclllct line:: involyed.
(1'1' r)

The automot,i,' e parts jobbing busiJ1€sS i highly compctitive involv-
ing 8ma1111et margins of pI' ofit. The net margin of proilt of antomoti,-
parts jobbers is l1s1wlly hetween 1 percent ;111(1:\ percent , an'l'aging le,
than 4 percent after taxes. '-\.utomotiYe parts j obbprs COll !i(ler th( 2 per-
cent cash (ljscollnt, normally nllmyec1 by their suppliers , importflnt in
clc:tennjnjng their profit margins and in the sueC'c sf111 operation 

their businesses. (1'r. f)
The principal issue of fact :\1H1 law to be decided _in this proceeding

is ,yheLhel' or not an in(lirect purcll8 cr relntioJlship (,yithin the mean-
ing of ;:,ubsection (a) of Section:2 of the Cln,y(- on Act , as amended) ex-
isted bet,yeen respondent and the jobber purchasers or respondent
prodncts. Respondent appeared to concpde thnt th1 I'\fl:: the on1)" i::;snc

l'c1lainingin the Ci1:iC, bllt ill ib lJ1'opo::cJ ljj diLg . ()f fad alllL (:011('11'

sioHs it contends that the discriminations here jnvolye(l \\0'8 not
prm-ec1 to IlaYC n sulted ill injury to competition.

::10111' oe clo e1y supen-iscB the resa.le of :':(on1'oe products by its
wa.rehouse dist.rilH1tol's. J y the terms ot it.s " ,Varehouse DistrLbutor
Agreement " ::Jonroe s \nlrehol1se distributors pnrcha e at ::10nroe

suggested johber prices set forth on :JJon1'08 s price lists (CX 2), em-
playas many rondmen and salesmen as :21on1'oo deems JlCCessary in

the warehouse distributors ' area , tnlin their salesmen to work with
1\10n1'oe, salesmen in se,lling :JJol1l'oe products to jobbers , appoint job-
bers approved by ::10n1'oe in such numbers and at such places as (in
the opinjon of ::10n1'oe) may be necessary, sell :Ionroe products to
jobbers at pric,es and on terms and conditions set lJY lonroe , r(',rein:,
20 percent of the cost to "are,house distributors of such products pnr-
chased from :Monroe at jobbers ' prices and resold to apprm ed ?lIol1l'oe

jobbers at jobbers ' prices. Shipments of :Monroe products I\ere made
by 1:onroe tD ,yarellOllse distributors ,yho make all deliycries to the
jobbers approved by)lonroc. (Tr. 1S)

The J:(onroe Auto Equipment COJlJp"ny .Jobber Agreement entered
into between lonroe s \\arehons8 distrilmtoI's and jobbers , must he
approved and signed by two representat:iyes of Jonroe, and fUlihe.r
provides that rhe \yarehOllse distriblltor will sell to jobbers and jobbers
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will buy :l\onroe products at jobber prices set forth in price lists issued
by ~Ionroe. (eX 63)

The 'Tarehouse distributor reports sales of :\Jon1'oe products to such
jobbers to ::Uon1'oe em fL " Report of Sales to Contracted :Monroc .Job-
bel's :: form (CX 4-) to ela1m the 20 percent warehouse dist.ributor
allowance. Iollroe periodical1y audits the sales by its warehouse dis-
tributors. Durillg sHch a.udit ))on1'oe representatives examine invoices
01 sales by warehouse distributors to jobbers to verify such sales have
been to approved jobbers, and the cloHar amounts of snch sales , to-
get.her \Tit.h the prices for which :Monroe products are sold. (1'1'. 21
Gl) ::10111'oe maintains records of purchases of :n:Ionroe products by
jobbers (1'1'29) : holds contests for jobbcrs and est:1bJishes purchase
qnotas "which :jobbers 111USt exceed to win such contests. (1'1' 69)

::Ionroe s saJes personnel regularly contact jobbers purchasing j)lon-
roe products :from ,yarehollse distriblltors. ?\lonroe s district and divi-
o:ion lnanagcrs deal directly with iobbers and dealers. (1'1'. 22) Their
cledings \,i-jth :jobbe1's include the. following: aUellpting to sell Ionroe
products; taking o1'le.rs for JUonroe products; supplying advertising
and promotional material; checking inventories; and arranging sales
meetings with jobhers Rnd dealers. ('11'. 23 , 24) Monroe district and
division lnallagers make regular reports to :Monroe of their activities
an(l dealings with jobbers. (CX 7) fonroe, ales engineers perform
sjml1ar duties. They make c8.11s with \Tarehouse distrihutor sidesmen
and jobber salesmen 8.nd take orders for lonroe products. (1'1'. 24
6:3) They also 8.:,sist warehouse distributor per-"onlle1 in the signing
of prospective. jobbel' accounts La :::lon1'oo Jobber Agreements. (Tr.
2'1 , G2) :.Jonroe sa1es engineers mal(e daily reports to ::lonroe of their

calls on jobbers 8.nc1 other pnrchf1scrs of lon1'oe prQ(lnets , indic8.ting
their activit.ies and the res nIts of such calls. (CXs 5 , G)

::10111'08 can and sOlnelimes does callcel a JIonroe Job1Jer AgJ'ccllwnt
ex; ting between a. ,yarehOllse cli tributor and a jobber and nobfies the

joblwl' of his cancel1 ltjon _in snch eases. (CX S , G) \:f8r fl. joGber has
been cancelled the ,Yflrehouse distributor cloes not receive the 20 per-
cent ,\'arehous8 distributor allowanc.c for subsequent sales to that job-
ber. (Tr. 05) Since the ,yarC11011Se distributor buys 1\onroe products
at. Ionroe s suggested jobber prices 8.ncl only re( ejves the 20 percent
'Yflrehollse distributor allo\Tall' foj' S!ljp ; to :iobbel's approve(l 

l\fOlli' , the warchom:e di tributor C;lnnot se.ll lonroe products to un-
appl' oyecl or cancelled jobbers at. ?lIonroe s sngg(' sted jobber prices and
rei1lizl any profit. (Tr. 5:1 , 65) Such sales would in fact result in a
financ.ial loss of the expenses invoh-cd in handling the product and
making such a sale.
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Respondent' s approval of and granting of the 20 percent ",.rehouse
distributor allowance on so-called "sales" to jobber estab1islllnents
"hich are o\\'nec1 , or controlled, b:v ,ya1'eh0118e distributors , and indi-
rectly to jobber estab1ishments which :Ire. members or o\,ners 
organizat.ions cJassiJiecl as "\yarellOl,se distl'ilmtol's. as hel'einabo,'e
described , resuJts in the granting of higher and more favorable price
discounts to said jobber purchasers than are granted to other jobber
purchasers who are ill c.ompetition with said fayorecl jobber purchas-
ers, and who purchase rt ipolH1r'nfs pror111ds nj- responc1enfs re ulal'
jobber prices and do not l'CCCl'- c the c1j::C0l1lis ayai1able to rc::pondellt'
tforemention8d favol'e(l purchasers. The, arnonnt. of such rliscrimina-
tion is several times the amount of the average net profit usually
earned by automot, parts iobbers and is there"foH" of such magni-
tude that it necessarily enhfllces the competitive opportunities of the
recipient as opposed to his competitor 110 does not receivc the

c1i r()unt.
The effect of such discriminations in price made by respondent in

the sale of its prorlncts to competing' pl1rc hasers , as hereinabove found
may be substantially to 1cssen competition , or to injure , destroy, or
prevent competit,ion with sa.id favored purchasers.

Respondent COllh Jlds that it did not deal tlil'ectly ,vilh jobbers and
is therefore outside the indirect pure ha::er cloctrinc OT A 7JwT ican J\l 61C8

Oompany v. C. ;-)()O F. 2cllO-! (lD6Q). As fonn(l ahove 1'8sponclent

did rleal directly ,Y1th these jobbers , although ll ually its repre cnta-
tives were acc.ompanied by 'YRrehouse distributor representativEs , nnd

fixed the terms upon ,,,hich the johbers bought , t.hus :fn.lling sqnarely
within the rationn Ie and holding of that caSE.

Except for re1ationships behyeen certain jobbers and distributors
t1lere \'wulcl be no nnlawful discrimination shown in this recorcl.

There are situations shown in which distributors own and control
jobh rs with the result that in praetic.al effed the jobbers f1r sold
fit the c1istributor s priee , and there, fll"C other situations sho,vn in
which jobbers own and control distributors \Tith thc same result.

It is true that the distributors and jobbers are separate corpornte
entit.ies, but the effect of t11c relationships between them is that the

iobbers get the benefIt. of the distributor price which is 10ITcr than

the price paid by competing jobbers \\ho are indirect customers of
respondent. Recently In the ~btter of .Joseph A. liaplon Sons

1'1('.. Docket o. 7813 f03 F. C. 1308. 1009l tIle Commi sion in deal-

ing Ivith a similar situA.tion said:

It is contender1 11:; rVSpOTIlrl,t that -\ ,fIe WHS a distinc'1: rOl"pomte ellt.Hy" operat-

!; as a wholfsalrr. However, the puqjo"e or effect of rmrchasing resIJondent"

products throllgh A ,VC was clearl:- to proville special prkes to the retailers
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owning the corporation. The corporate entity llay
failure to do so would enable the corporate de,ice

a statute.

It l,yould appear that in this case the corporate entit.ies should be
disregarded because it failure. to do so ",YQuld enable the corporate de-
vice to be used to enable certain of rcspondenfs customers to obtain
a price advantage over their competitors which iYould clearly violate
the statute if the corporate cleviec were absent.

be disregarded when the
to be used to circum,ent

CONCLUSIONS

)lon1'08 deals directly Ivith jobbers , and fixes the prices , terms , and
conditions of sale upon which the jobbers bny by means of its contrac-
tual relationship with the jobbers and by means of its contracts with
the warehouse distributors. Although jobbers oMain respondent'

products from warehouse di::tributors , l'esponc1ent has entered into
a course of dealing ,vith warehouse distl'ibutors and jobbers which
has resulted in the establishment of an indirect purchaser relationship
bet.ween respondent and jobbers purchasing respondent's products.

The discriminations in price made by respondent in the sale of its
products, as hereinbefore found, are in violation of subsection (a)

of Section :2 01' the, CLlyton , as nmendcd by the Hobillson-Patman
Act.

ORDER

I tis ol'del'ed That. re::ponc1ent :Monroe Auto Equipment Company,
a corporation , and its offcers , employee, , agents and representatives
directly or through a.ny corporate or other device , in or in connection
with the offering for sale, sale or distribution of automot.ive products
in commerce , as "commerce" is defined in the Clayton Act , as amended
do forth with cease and desist from discriminating in the price of

such products of like grade and quality:

By selling such products to any purchaser at net prices higher
than the net prices charged any other purchaser who competes
in the resale or distribution of such products ",ith the purchaser
paying the higher pTice.

OPIXIOX OF THE C01DIISSIOX

JI!LY 2S , 1%4

By R.EILLY Conwnissionel'

This matter is before us on appeal by respondent from the hearing
examiner s decision sustaining the comphlint, which charged a viola-



286 FEDERAL TRADE C01-L'vIISSION DECISIO

Opinion 66 F. T. C.

tlOD of Section 2(a) of the Cbyton Act as amended by t.he Robinson-
Patman Act, 1;3 FS. C. S 13 (a). .\ stipulation of facts "'as entered
into and three (:3) da.ys of hearings "\TCl'C held.

Holding that "exce.pt for relationships bet.ween certain jobbe.rs and

distributors there would be no unla:wful discrimination shown in this
reeol'd '" :: the examiner concluded:

It would app€f\1' tbat in this case the cOl1)ol'ate entities should be disl'E'g-rded
beca1:Jse a failure to do so woule1 enable the corporate device to be used to €nalJle
certain of rCSIJOllrlent' s customers to obtaiu a price advantage over their
COlllJetitol's which would clearly violate the statute if the corporate device
were ubs€nt.

lIe thereforc ordered respondent to "cease and desist'" '" * selling

snch products to fLny purchaser at net prices higher than the net prices
charged any other purchaser \\"ho competes in the resale 01' c1istl'jbu
tion of snch products with the purchaser paying the higher price.

1\lon1'oe t manufacturer of anto parts l distributes the majority of
its products to \\arehou::e distribntol's (hereina.fter referrcd to as

WD' ). The 'VD' s in turn seH to jobbers, ",ith the jobbers selling
to filing stations , garages , etc.

J\lol1roe signs a. " :VaTehouse Distributor :' agreement \\i1.h each ,VD
proyic1ing inter alia:

1n consideration of the scn-ices to be performed by 'VD bereundcr , ::IOXROE
sball pay to \\"1) compensation in an amount equal to 20 pel' cent of the cost to
,VD of such products pnrcb3secl from ::IOXROE at Jobbers ' prices and resold
to approved :JOXROE ,Tobbers at Job1Jers ' prices " * '1.

The ,VI) in t.urn contracts wit.h jobbers to sell ::lonroe proc1ucls.
This eontrac. must be approved by 1\lon1'08 before :.10111'Oe ii- ill pay
the 20;:C rebate to the ,VD on its sales to approved jobbers.-

This case concerns it elf \,ith organizations pUl'cl1asillg g"oods at
the ,VD level , and the jobber leyel For purposes of OHI' ann lY::ls the
horizontal composition oT that VD level consists of the follO\\"ing:

(1) \VD s who resell only to jobbers \\1th \\"h011 t118 "\YD s hf1ye no
connection except that of the arms: length reJationship bebyeen eller
Rnd buyer.

(2) Entities comprised of eve.al corporatLons: one corporation a.l-
Jcgedly functioning as a \YD and the rcmaining corporations al1egcd1y

1 )Ionl'oe stipulated that it sell * '" shoe1;: a1.sol'ber
pOWf'r steering- compollf'nts Hnc relfltecl proclud (ItA)

2 c..'X lB.
3 CX llA and llB.

1CXl1n.

swing bars, 10ad le--f'J1crs
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functioning as jobbers. These entit.ies recei, e a. 2070
ported sales to H pp oYecl independent j obbers ncl
intra-enterprise jobbers.

Conlll1ission eOGll el argue that the independent jobbers (the group
desc.ribed in (1) above), are disc.riminated against in favor of the

jobbing ann of the group describcd in (2). They urge that tIle inde-
ndent jobbcrs are indirect purchasers :ironl :\1on1'oe; and that the

indepe.ndent jobbers mercly Pllrchasr. at jobber li ;;t price : recei, ing
no pa!:t of the i207 c1iscOlllt givcn to the ,VD:s \Tho sllppl:v them.

IT' e ha.vc c.al'dnlly examined the contracts between the \YD:s and
::10111'Oe , the contract bct\Teen the. 'VD' s find j obhers ancl the testirnony
in the reconl \Tith respect to the c agl'cements. The preponderance of
rella.ble, substantial and pl'nbilti,, e eddence indicates to us that inde-
pendent jobbers QTe in fact indirect pnreha::ers fl'orn )'Ionroc, The
prices , Lenns and conditions ofsnlc u ed by both the ,VD fl1(1 the job-
ber ilre fixed by the manufadurer or fire subject to its appronll. See
Amel 'i.cm i.Yeu:s 00. Federal Ti'ad:: Commi8.r;.iGn 300 F. :2cl 10+ (2cl
Cir. 1(02) cert. denied :171 n.s. 821 (l962). Fnclel' s11ch circumstances
it.is dear to us that the "hHlirect purchnsel' : doctrine applies and that
the inclepcnclcnt jobbers here fan \\ithin that rntegory. See In the

ilfatter of P1tTolatoT PToclucts , Inc. Docket 7850 (Comnlission Opin-
ion , p. 13,

In regard to the "\YD- obber entities described in number (2) above
the l'e pon(lent stipulated as follon-

rebate on re.
the "pproyec1

Among ::lonroc s lmrclwscrs are certain "'-arebom:e distrilmtors who own , or

control jobber estahlishments \Yhi('b bave beell clAssified and alJTJrov(-l by ::\1onroe
as :\lollroe jobbcr accounts of the w:lrehouse distributors, )lonroc flJlO"" such
warebouse distributor its regular 20% allowance all sales (to said jobber estab-
lislllllentsJ. ()lan - sucll o\\"ned 01' controlled joblJerJestablisl1mrnts arc in active
and substantial COillwtition in the resale of Monroe products with other auto-
motive jobbers \"ho are not affliated with, or associated "jth a warchouse
distributor, and WllO purchase IIJonroe s products at l\lonroe s regular jobber

prices. (R.6)

Despite this stipulation , the hearing examiner conc:ulled that further
testimony was needed so that he could decide \Thether "* * * the
)x1.l't.icnlar jobber estnb1isl1ments owned or contro11ecl by waTeholl
f1istributors ,yere or wE'"re not purchasers from respondent.

Complaint connsel decbrecl at the first day of hearings held for

the above purpose that: " the sale remaining issue of Jact or Jaw in-
volved in this ma.tter 1S the question of ,,-hethe1' or not an 'inrlil'uJt

jJwY'ha" seT l'cbtlonship exists between the :110nroe A.uto Equipment

Company and the jobber-purehaser of these products

'" '" *

" (R. 12)

(Empb,is added.
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\Vith respect to the independent jobber, lye agree \\ith this position
and hold that the independent jobbers are indirect purchasers. To the
extent that cOl1IlseFs tntemellt was intenc1ell to comprehend the on"neel
01' cont.rolled jobbers as indirect Imrchasers , we. reject it. In our yiew
the. entity composed 01 ,VTJ and jobber is a direct purchaser. Respond-
ent has admitted that the jobber arms of tbe ,VIJ-jobber entity com-
pete wit.h independent. jobbers; and , therefore, 'YO fee! that the sale

remaining question is whether there is suilcient idcntjiieaLion of the
,VD with t.he jobber to give rise to the conclusion that a discount given
to one will inure to the benefit of the other. To resolve the issue of

identit.y, "-e have ex unined the testimony and ",o find the folloll- ing:

A. Harfs A'utoJlwth' c Pads ('omprN1?J. Inc.
R. I-Iellry Hart.

, .

Jr. , test.ified that he is the pre ident and cnntrol1ing
stockholder of I-Iarfs Automotive Pmts Compnny' and that. the f-1'
was founded as 11 corponttion in ID29. lIe also te tified t.hat in IDJ6
Hnother company, Auto Parts ,Yarehollse COmpf1.Y \YHS incorporated
and a. fe.\y years later , 1-Iarfs utomotive Pa.rts COlnpany \yas merged
into Auto Part.s ,Varehouse Company ",hich then took the name

J-Iart.:s Antomotive Parts Compnny Inc. In the physical p1ant of

:flarCs Autoll101:i\"e Pal'b Compim y, lJ1c. in Cllitlaj!()cgn is a COlW1:I.'l
where a jobber cnn pllrdlfse-as from a \VD. There is nlso a counter
where n garage. mau cnn pL1rrha e. as from a jobber. (H. 11:3)

,Vit-hin Chattanooga there are three other locations which operate
nncler the nHme " I-Ial't.: s AlllOmot1ve Paris Company. :: These are not
separate corporations; l-IaTt s Al1tornoti\7c Parts Company: Inc. oper-
ates all these firms as jobbers. Heferring to Harfs Automoti\:e Parts
Company, Inc. located in Chattanooga, complaint counsel Rsked :

Q. Does it also sell to the dealer trade which \Toulll inclucle gi\S siMians
garages , fleet accounts?

A. Yes. Hart' s Automotive Parts Company as a cOTl)Ol'a iOll does. (R. 111)

Late!' Hart was questioned on this pojnt:

Q. Do each of these outlets ftbe unincorporated bnllC'bes in Chattanoog:aJ
function at these ,arious 1ew1s?

A. Xu. Tbey do not baye any \yarel1ou3c business or ousiness sales to jObbers

wbatsoever. (R. 123)

A. TbE' . sell only tu what we call1:w dealer trflrle , indnding the fl1lng stations,
etc. (R. 123)

So wit.hin Chattanooga, there is no question that one organization-
1-Iart' s Automotive Part.s CompanYI Inc. functionE; both as a ,YD and
a jobbel'
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The evidence also indicates that Hart' s Automotiye Parts Company,
Inc. has signed, and :.10nroe has approved , jobber agreements with each
of these " locations , \vhich are also clesigl1atec1 "I-Iart' s Automotive
Parts Company . Therefore, I-Iart' s Automotiye Parts , Inc. , selling as

VD under the name "Auto Parts Varehouse Company, a. division
of I-:art' -\ ntomotive Parts Compani , and asa jobber under the name
1-1a.rt. s Antomotive Parts Company or I-lart' .s Automotive Parts Com-
pany, Inc. , flc1mittec11y competing "with other jobbers , received a 20%
disC01llt hich goes into the corporate treasnry of Ilart's Automotive
Parts COlrlpHllY, 111C. , located in Chattanooga TemlCssee.. These facts
concJusiveJy pron:'. that I-Inrfs A nto11ot1ve Pnrts Company, Inc. , in
Chattanooga is 0118 entity functioning as a VD and jobber. Respond-
ent has introduced no evidence to the contrary.

Outside Chattanooga there are , according to :.11'. I-Iart four separate
eorporations all called I-Iart s Automotive Parts Company. Each of
these iil'll': functions solely as a jobber; each of them \\"D.S signed 
llart s in Chattanooga to a :Monroe approved jobber contract. Thus
for sales t.o each of theJn, Barfs Automotive Part.s Company, Inc. in
Cllattanooga receives it 20% rebate.

Rp,spondent discusses :Mr. J-T lrfs testimony at pp. 1 and 2 of its
Addilion:d I, inclillgs of Fact and Conclusions of L ' addressed

to the hearing examiner. It states thnt the fonr branches outside Chat-
tanooga buy all their lines from I-Inrfs . ntomoti\"e Ccmpany. Accord-
ing to respondent e:18h company empJoys a salesmrm , ma.intainsits
o\',n bank bfllance , borrows money, has iis O\'ln offcer and stockholders
meetings nnd maintains its O\YJl im-c.ntory. The proIits if any, are paid
in c1iyi(l( l1ds to the stoc.kholc1er.s. Each cmnpany completely m llagc;s
its own aff'nirs,

HO\' eve.r, there is other evidence in t1:(' record as follov,s:
(1) ~ir. Hart is President, Chairman of the Board of all tho

cOl' porntions.
(2) He is the controlJing stockholder of each corporation but one.
un The Chattanooga gCJlcral manager of the I-Ilut' s AntOlnot.in

Parts Compal1:v Inc.
Is responsible for the operation of the other IIart:s Automotive

Parts Cmnpnnies. This gencrfllmanflger is fill offcer of all the com-
panies and a stockh01cler in an the other companies

::\fakes " t.he arrangements to buy a product."
Controls whether the branches must buy an item through

Chattanooga.
Supervises the credit operat.ions of the branches.
'Makes up thc biDs "for the branches.
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(4) Some person from the Chattanooga operation mllSt. cosign all
checks issued -by the out of town e01'pol'ation.

(5) The Chattanooga operation makes up all the month1)' state-
nlents for the out of to'\,n brn.nches.

(6) o commissions are given for "sales : to the bra,neh operations.
(7) The same individuals arc purchasing agent Hl1Cl sales manager

for aU corporations. They arc paid by the Chattanooga operation.
(8) A consolidated profit anclloss statement l'eJlecting the financial

position of this entil'e opera tion is maintained.
On balance, we can only conclude that Lor an pnrposes , relevant

to the Robinson-Patrnan Act, 1:,11e nwny sermingly scp '.rate corpora-
tions here are Olle entity.

TIle €yj(lence, \yjth respect. to the \VD-jobber elltibe , H. T. Cbpp
Company and TVI\: A_ut.omotivc lYal'eholl , both of \\hi('h l'ecei,.
2W;( discormb for ,l!es to their OIvnec1 jobbing- arms, is as .'tnmg if
not stronger.

B. ii? T. Ch!pp COJ/j)(lil.'

(1) This ol'ganlznrion operates in KnoxYll1e as:1 :' C'ent1al w,lJ' ehrJtl,,;e

distribntol' of automotin part

; ,, " :

(E. lD;)) Jt ojJCl'MCS t;nJ

corpol'ated joLbing br 1l1c.hes 1l11clm' the f\rne lla nC' , one in i:",hc\. jllc.
onh C\ Olill,l j the ot.hcl'in Oak lliclg' \ TCIE1c -;ee, h t:lle 2 huns

(Ire. lppr(;\'l'\l :io!Jlwr..: ,mc1 Cloll))) :~~rCT,~: a l'e1wte of en ::.:a1cs o chern.
The t:tlme inclivldunJ\ A. De\\TY illooc1y, l',ho testifiecl concerning
Clapp s operations , is ;' tllC DOss of the, ,yholcshOlv 

, ,.,:

inelucling
the branches. 88.1e5m8n who c8.11 on the branches receive ill'c(lnc:ccl COl1-

missioll- becnnse " it is more or less of a c.aptiyc mal'ket.:
(:2) The general manager expects all onlel's to come from rhe

branches to the 1\noxvil1o headquarters.
(3) The branches put oif paying KnoxyilJe until nIl other creditors

have been paid. And when in fact thebl'anches pay Knoxville , the
gencral manager of Knoxdlle may, and has , 'ITitten out checks in
payment of said debts.

(4-) The a.ccounts payable arc ma,intainec1 at I\:noxville and I\:nox-
viUe pays the bins for the branches.

j) KnoxvilJe is o",ed aboll $100 000 by the branches-this "debt"
is not secured in any \lay.

C. TVK Antomoth' G 1Fw' e7w1I8e : in.c.

(1) Joseph Black who is its President , Generall\1anager and Sales
:Manager, testified on behalf of this firm. The organization rccei,-
a 20% discount from 11011roe for mles to its :\10n1'08 approved jobber
branches which are tec.hnically separate corporatiuns. The heaclquarters



ROE AU1.'O '8Ql:IPMENT CO. 291

276 Ol)jnion

is in Knoxyille "wit.h jobbing branches in Klloxyi11e itse1f , Sweetwater
Tennessee, Loudon Te111(', see, and Fountain City: Tennes!'ee (the
jobbing branch at Fonnta,in City is nnincorporated amI does bUSllHOSo;

under tho na.me of Bl'oad"\vay ntollotiye Snpply
(2) The jobber branches buy an their rcqllil'ement : inclul1ing .:lon-

roe products from TVIC Indeed , the loc,d 11l11ulger of one branch "\yas

fired because of failurc to cOlnpl:y "\"Vith this IJo1ic.y,
(3) The books of the hmnches are maintained at 1'VK's headquar-

ters in Knoxville.
(4) 1"V1('s oJIc.e iorce in Knoxville pays all bilL:; for the branches.
(5) TVK's offce in Knoxvi1e posts the daily invoices of the branch

locations and sends a monthly billing statcment to the customers of
the branch locations.

(6) K one of the managers of the branches have any authority to
sign checks. Even for petty cash purposes they must receive a check

from TVK in Knoxville.
(7) TVK is the last "creditor" paid by the branches.
(8) In Knoxville, TVK has not bothered to illcorporate its jobher

outlets. It operates as a jobber out of jts o,n1 warehouse a.nd also has
another location on "Broadway" in K110x\'ille where it simply sells as
a jobber, no effort having been made to incorporate its jobbing activi-
ties a.t this a.ddress.

III

From a.ll the a.bove evidence, we conclude that Monroe has sold to
purchasers who function at both the IVD and the jobber level. It has
pa.id the 20% rebate to such purchasers. The evidence a.lso established
that for Hll practical purposes these organizations operate as a single

unit so that any benefit conferred on one ",ould in the light of the busi-
ness realities shown on this record , result in a direct benefit to the other.
Complaint C'0111sc1 has e.sta.blished t.hcsc facts and in our view they
amount to a prima facie showing of price discrimination among com-
peting customers. Respondent on its part, has introduced evidence to
rebut thc unity which complaint counsel has proven. IVe conclude that

such rebuttal evidence has faDen short ofthe mark.
:\Iol'em" el' , the enforcement of a. statute such as thc Robinson-Pat-

118,11 Act cannot pivot solely on the existence or non-existence of par-
ticula.r forms of bu iness organi7,ation. Accord N ationaZ Parts "VVare-

house , et al. Docket K o. 803D (Commission Opinion December 1D63)
(63 F. C. 16D2, 1712J. And to "pierce the corporate veil" as we have
done here, is no more than has been done in innumerable cases before
administrative agencies. Thus

, "

The existence of a separate corporate
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entity should not be permitted to frustrate the purpose of a federal
regulatory statute ':: * :,;n (/Oi'Ti Pl'OrlUr:8 Hefhi/in,g CO. Y. Ben80fl , 8ec-
retaT' of Agriculture, 232 F. 2d 554, 565 (2d Cir. 1956).

Under these circumstances, we are bound by the Supreme Court'
language in Federal Trade Oommission v. Ruberoid 00. 343 U.S. 470
475 (1952) :

':' * * therc was ample e,- ideuce that Huberaid's cla:-sification of its customers
die nDt follow real fundiunn.l differences. Thus :come purchasers 'ybich Hnberoi(l
oe::igJlated as ' '\vholesalpl"s '' and to which Rubcroirl all(m-ed extra dbconnts
in in;;t compi'e(l with other purchasers as applicaton.;

. ..:\.

nd the Commission
fonnel tbat some purcha:-ers operntcd as both '\bolc ;alers and applicators. So

fillding- the Commission disregal'de(l these amlJiguons la!)els , \Tl1h:h might be used
to vlO;lk discriminatory- dis(:ol1nts to fayored customers * 

" ')

The. nature of its pnrchasel's internnJ oper'flLiol1s might at first.
seem to be a harsh basis on ",hich to hold :'Ionroe. However , Monroe
intruded into the vVD-J obber relationship even to the extent of insist-
ing upon the right to approve WD' s jobbers. It investigated all WD'
and jobbers ' credit. Its agents visited these organizations often. Mon-
roe has been dealing ",ith these firms for a substantial period of time.
ionroe therefore knew or should have known t.hat these ,VD s were so

identified with their jobbing arms that the cliscoums paid to these
WD' s inevitably benefitted the jobbing arms.

From the identity het",een the WD' s and jobbers established by
complaint counsel on this record , the conclusion is inescapable that a
discount to one arm of the entity must naturally f!o", to and benefit the
other arm of the entity. Obviously, there are varying degrees of con-

trol and identity. But on t.h1s record the reqni.::ite control and identity
have been established.

The initial decision is modified to conform with the vie",s expressed
in this opinion and , n.s so r loc1ificc1 , will be a(1optec1 as the decIsion of the
Commssion. The order contained in the initial decision adequate.
coyel'S the practices engaged in by respondent.

Commissioner Dixon concurred and has filed a concurring opinion.
Commissioner Elman dissented and ha.s filed a dissenting opinion.

COXCURI:NG OPI IOX

;jl. : l!)(q

Iiy Drx(lx. C07?"um;ss/o'nCi':

Because this case presents a :factual situation o:f almost classic sim-
plicity, today s ruling might be read as proving too much ",ith too



MO::ROE AUTO EQUln1ENT CO. 293

')-

- '0 Ovinion

little. In the hope of forestalling such a conclusion, I have set down
bJ'jef-y my 0\\"11 particular vimys.

To some extent, this Commission s activities in the automotive parts
field might be pictured as a classic example of an administrative
agency, with small resources and limited manpo"'cr , nibbling away
at complex economic problems in a vast and rapidly changing industry.
B1.lt under the Robinsoll- Pa.tmnn ame.ndment.s to Section 2 of the Clay-
ton Act, we were instructed to hit. hftrd at certain trade practices. To a
great degree our discretion ",as limited. Even the early debates on the
ereation of this agency recognized this inhibiting factor:

" "'

! IJf there is any well-known prnctice 11).1011 \ylJicl1 Ow)'€, is a f lir ngrP(-

mem of opinion that it is an unfair practice , wo :-honld1Jy la'

,, p,'

ohibit that nnr1

take it out of tlJe "tYrilight zOlle" clefiniticn pmypl' at tJ!C hnJlds of the com-
mission. (51 Congo Rec. 142;:9 (1914).

This specificity is one of the crucial differences bet",een Federal

Trade Commission Act and Clayton Act enforcement. And even if we
1'(I:- E'c1 broad c1i:-eretinn to flbandnJ1 Rl)hin",Oll- P;dJjl tll ,\ct enforce-

ment-because we believed that law a square peg trying to plug
round holes-the present caSe would stil1 require. anI' attention.

We are not faced here with a hard case which ,yi11 m:lkr h:ld law.
The record does not teeter nervously between proof and failure of
proof. Nor is the central issue befogged by a maZe of factual contra-
dictions. To the contrary, the record cJearly estab1ishes that single busi-

ness entities competing at both the warehouse distributor and jobber
leveJs recived a 20% discount on "sales" to themselves. TI1C seller (re-
spondent here) has not attempted to cost justify the 20% discount.
Nor did it argue 8.S have respollde,nts in lJ1'101' cnsE' , tblt ib pur-

('h:1::e1'5 ' cost offset t.he 20% discount anc1 t.hereby prevented any in-
ference of probable competitive injury.'

Thus, it should be emphasized , the majority opinion does not at-
t.empt in any way to analyze cost savings attributable to the ware-
house distributor-jobber method of business. Instead , it examines the
facts of record which show unity and control over the jobbing arm of
the warehouse distributor. The recipients of Monroe s 20% discount
are not affliated, yet separately fuctioning firms; nor are they jobbers
who have banded together for the sake of effciency. These are com-

; 1:1 l'un)latoJ" Fro(/ucts., Inc. Docht 7350' (.April 8 , 1964) (65 F. C. S , 30J, tbj Com-
mjs ion ruled that the pl1rcbaser s rusts were jrreh ya,)t in a 2(a) proceedjng-;

#0 .. '" (WJe concl\l1e that e'- en tlJOugh reHponrJcnt's cost studies uemonstrate that
warehouse di trihllt()r ren(l more in !'esbipping them resIJonrJent grftnted through Its
1ntf'l'nal !'f'distrjbntion dio:count for t.hj (JperAtlon, s\' ('11 f ('t docs not t1ernonstra.te an
absence of competitive injury,
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panies so closly held under such tight common control that we are
forced to view them as one.

There is, of course, no question that warehouse distributors and
jobbers perform vllluable functions in the distribution of automobile
parts. But what we have here is a record conclusively showing both
functions being performe.d under "the same rooL': The 1nO(Z,us operandi
of these customers of 1\1on1'08 11light or might not represent a true
stimnlus to competition and an a.id to efficient and inexpensiYG distri-
bution. In the present state of Ollr knowJcc1ge, neither this Commis-
sion nor the respondent is in a position to proclajm Ifith certainty
that either e.fIiciency or ineffciency lI'i11 be the inevitable result of such
multi- level competition. It \"onIcl appear , in any event, that there, is
less than universal recognition of its virtues for , as the record shows , a
number oJ automobile pa.rts manufacturers other than Iol1l'oC refuse
to give a 20% discount on "sales :' to these entities for redistritmtion
to thcir own jobbing arms. Som8 of the jobbing- branches are profitable;
others aTe losing money. And the public pays 110 less a price bECftUSe
of this method of distribution.
,Ve halT, of course, had similar issues before 11S in past cases.

Recently, in Jl1telZeT Co. Docket 7514 (.Tanunry 12 , 1962), ofj'
323 F. 2cl -1:1 (7th Cir. 1DG3), the fun Commission , ,yith 110 dissent

interpreted jtg prior stand on functional discounts allegedly justified
solcly by vertical integration , as fol1ows:

-\ltl1ol1gb the initial decision is not quite clear on this point, it appeR.rs that
tl1e be.'riJJg examiner iuterpreted the abo,e quoted lnllgu:lge Lin DonlJle!1nyJ as
eit.ber bolding that a price l1iffcl'ential granted GS compensation for services per-
formed by a pnrCllftSer for tlw seller ",-ill not result in injury to competition
or as holl1ing that a price clifIerentifll granted for this pm'pose is permi:-silJle
regarc1less of injl1r:. to competition. Tberp is nothing in the :1rnended Clflyton Act

or in the applicable cai"e la\v, llOwe,er, to support either of these provoSitiODS,

TlJe latrer interprL' ltion \yould add a defense to a TJ'ima facie ,iolation of Sl'ction

2(:1) which is 1\ot included in either Section 2(rt) 01' Section 2(b). The otlWl'
interpretation , that injury ",-ill not result from a functional c1isconnt " reasonably
rdatl'd to tbe exppnses assumell by tbe lmycr , ignores tbe fact. that the fa,ored
buyer elm derhe snlJstantinl 1wnefit to llis o\vn bnsilH;SS in performing: tle distri-
butional fUllc1:on paid for by the "I.Her Consequently. we (fisa Q/'ce 1r;fh (JOth

intcrpretati011s and , 111sojor as the ZO'WjIWfjC in DoublGlloy stan((s for either of

them, -i ,is rejected. "-7 e mig-l1t add in this conncction that the yjC\ys l'xprps,;prl in
DOl/bIu/u)! ith respprt 10 fllH:1iOl1al pricing wcrl', in effect , overruled i);; the
COllmissiol1 ill l later decision. In the matter of General FaGrls Corporation , ;)2

'l' C 7QS (l ):JG) * * * . (Emvbasi" added.
There. a,hrays has been a sllbshlltial sentilncnt in this coulltry that.

s11all local enterprises should l)e encourf1gc(l nnrl t11at their J111l1UerS

S!'l'. fl- , DJiolcdo!! (, C(jIl!J(II!i, lilC. 52 F, C. 100 (1055).
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should grow. That emotion ,yas translated into legislation sneh as the
Robinsol1- Patman amendments to the Clayton Act. To some , our strong
enforcement of this Act 11H'.! seems a childish clinging to a bygone
era. And it is , of course, true that toc1ais dissent mny in fact. be tomor-
row s majority view. In some future case this Commission may lllal'ch
in solemn tro )p to pay unqua.lified homage to "vertical inteiration.
But the clarion eall to form sneh a dramatic procession is hardly
sounded by this mmclornec1 record. I remain unpcl'swuled that the. wi)1
of Congress should not be exeenicel in this case.

1 note that :Monroe s tight eunt-rol mTcr its "\yarehollsc distributors

and jobbers might be construed as a sepnnlte restraint of trade. Bnt
no such charge \yas made in the com ploillt. , nor 1TflS snch an issue evcr
alluded to during the trial. In these circumstances , ,YC could not , with-
out vi oInting func1funcnt.a1 principles of due process , issue an order
enjoining respondent from fixing prices.

DJS8ENTI G OrJ.KlO:\

JULY 28. 1964

By EL IAN OO1nTnissionei'

Re.sponc1ent is u manufacturer of automotive parts. It sells exc1u-
sive.l:y, and at a single price (the jobber s prie-e), to :;ome 300 warehouse
distributors located throughout the country. The \yarehouse distribu-
tors resell to jobbers, dea1ers , a.nd even , ocr.asiollnl1y, to garages or
rcpair shops. On sales to jobbers (of whom there arc some 11 000)
who have been approved by respondent and have agreed with the
,nlrehouse distributor to purchase at the jobber s price set. by respond-
ent, the warehouse distrilmtor l' ecei\' ps a rebate from r('sponclent of
20% of the jobher s price. TIms , jf the jobber s price of one of respond-
ent' s parts is S1.00 and the \\lrehouse clistributor (who must pay
respondent the jobber s price to obtain the. part) resells to an approved
jobber at that price , respondent will rebate :20 to the \\' firehouse
distributor.

According to the stipn1ation entered int.o between complaint counsel
and counsel for respondent , smne of the warehouse distributors to
whom respondent sells O\vn or control or are mnlec1 or controJlcc11JY
jobber establislnnents that respondent has classiiied and appron d as

jobber accounts 01' the warehollse dist.ributor , 8.11(1 accordingly rc.cein.
tlu'1 20% rebate :for redistributing responc1ent s parts to them. The
record eontflins evidence concerning three sllcll\\- are11011Se distribntor

3JG- 13S-
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One is it corporation having several jobber subsidiaries. Another has
jobber branches that a.re not separate corporations, and is controlled
by an individual who has a controlling interest in several jobber cor-
porations. The third has two jobber subsidiaries (out of the 50 or so
approved jobbers ,\"ith \' hom it deals), one TdlOlly, the other partly,
owned by it.

There is affirmative and uncontradicted eXlc1ence that it costs these

warehouse distributors as much to l'cdistriLmte respondent s parts to
thc-ir jobber nlliiates as to independent jobbers , wit h the possible excep-
tion that salesllen s cOll1nissions may be reduc.ed or eliminated on
snch transactions. Each of tlIcEc \yarehol1se distributors does the
majority of his redistributing to independent, rather than nff118ted

jobbers.
The rather skimp.y record in the present case does not cast muc.h

light on the system of c1j tribution in the auto parts industry, but that
system should be familiar to the Commission from the large number
of Hobinson-Patmll11 Act eases that it has brought in this industry,
nllcl should prm-jcle the background again":t which to consider
respolldcllfs warehonse distributor- jobber setup.

As E very car owner knows , most auto repairs aTe Hot " cle-ferrable
zme cannot wait v.eeks to have a broken Jnnbelt or :l IJUI' Ilt-ouL lJe lTing
replaced. B"enee

, "

ready availability" to the ultimate consumer of re-
plac.ement parts is an essential requirement of the ;:nutomot.ve after-
markeC. Due to the variety of makes and types of motor vehicles sold
in this country, and to the speedy obsolescence of mfLny parts , the num-
ber of items that must be macle refldi1y availabJe in an parts of the. COlil-
try is immense; a single ITwTIlJfacturer of auto parts may produce 100
000 different items. The industry is thus faced \'ith an acute problem
of distribution. :K 0 indivduaJ garage or repair shop can anord to stock
the complete lines of a number of manufac.turers. On the other hand
it "I';"uld be prohibitively expensive for an individual manufacturer to
maintain a complete nation\\"1de net.work of loc"al \'urehol1ses and sales
forces, as \yould be necessary to sen to , and provide inventory for, a
vast number of garages and repair shops.

To bridge the gap has been the function of the warehouse d1stributor-
jobber system. The jobber is a Joe-al wholesaler who carries many diiIer
cnt manufacturers ' lines and deals directly with the garages and repair
shops. His scale of operations is too small to justify the maintenance
or an extensive inventory. That is the warehow:c (1istributor s principal
function , and it is a substantial one, cllle to tLe nurnoer of parts which
must be carried in order 10 prcJ\- ide l''lu1Y :l ntilability. Thus , a \\-are-
11ou::e distributor (who also CaiTic\s m:my cht1crent manufacturers
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lines) may carry as many as 37 000 different parts in inventory. Since
manufacturers do not distribute through exclusive jobber outlets, an
other important function that the \\a1'6hoU58 c1istribuj- or performs for
the manufacturer is to "buy distribution" for the mUllii fncturer s parts
by redistributing to as many jobbers as possible. For this purpose, a

warehouse distributor must maintain substantial selling, as well as
,yarehousing, facilities.

The contractual relationship between respondent Hnd its \varehouse
distributors is typicaJ of the industry. The ",arehouse distrihutor per-
forms a redistribution service for respondent. and is c.ompensated for it
at a fixed rate (20%) per resaJe. If the warehouse distributor did not
perform the service, respondent would have to perform it itself , which
\\"olild require the establishment of branch warehouses and elaborate
se.lling facilitie,s. There is no suggestion that the 20% rebate which re
.sponclent' s warehouse distributors receive for the service of I'ec1ist.rib
uhng to the jobbers is at all excessive or unearnec1.

The foregoing description of t.he structure of distribution in the a.uto
parts industry is vastly oversimplified. Apparently, few manufactur
ers u e so simple-and , from the Commission s sta.ndpoint, one might
SLlppose so innocent-a s:vstem as the present repondent , who unlike,
llO , does 110 direct deating with any Jinks in its chain of distribution
except the Ilrst, the \Tarehollse clistributors. The very simpJicity of the
structure hrings into sharp focus the problems raised by the Commis-
sion s genC'al approach in this industry.

Section:2 (a) of the CIRyton Act forbids a seller " to discriminate in
pric( between different ptlrchasers * .

. * 

\There the effect of such
discrimination may be substant.iaJIy to lrssen competit.ion or tend to
create a monopoly in any line of commerce, or to injure, destroy, or
prevent competition

'" * *

" The hearing examiner in his initial c1e

cis ion entered a cease and desist order forbidding respondent to sell
its products to any purchase-r at net prie-es higher than the net prices
charged any other purchaser who competes in the resale or distribution
of such products with the purchaser pa.ying the higher pl'ice. 1-Ie jus-
tHied this order on the follO\ving reasoning: (1) Independent jobbers
purchasing from the warehouse distributor are "purc.hasers " from re-
spondent \yithin the meaning of the statule because rt:sponc1ent con+
troIs the terms illld cOl:c1itions of sale (including price) by \varehouse

'The 20% wa.rehouse distributor s rebate or discount appears to be standard in the indus-
tr:', See, e,

g" 

American Ball Bearing Co" Go F. C. 1259 , 1262, where the wRrehonse
distributor s function Is briefly described.
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distributor to jobber; (2) a jobber affliated ,,'ith a "",rehouse distrib,
utor receives the "benefif: (not further exphtined by the examiner) of
the warehOU8C (listributor 20% rebate on resides to it and must , there-
fore, be cleernell to be purchasing from respondcnt at a price 20%, less
tha.n that paid by competing independent jobbers.

The Connnission , in its decision, adopts the examiner s order and
step 1 of his analysis , but modifies step 2. The COllmission s test for
imputing the wftl''housc c1istributol' s rebate to the jobber is not

,,'

hethcr tho ty\"o are m1i1iaied (i. , whether the jobber is owned or con-
trolled by the warehouse distributor or vice versa), but whether the
t\yO are "one entity," or ':a single nuit.:' In applying its test , the
Commission mentions a number of factors (dnll\ll fr01TI the testimony
concerning the three warehouse distributors 'with jobber affliates)
that snggest, in the Commission s vie\Y a degree of integration between
warehouse dist.rHmtol' and jobber ntriljate: whethe,l' the jobber s e talJ-
Iislnucnt is physicnlly contigllolls to the warehollse diC:, rihllh)r
\,hethel' the \ynrehc;use distriblltor nnll joblJcr an; one or separate cor-
porations; whcther the offcers are the same; whether the jobber
obtains all of its reqnirements of respondenes products from the
nffl1atecl \'.urehonse (listl'ilmtor: whether the t\yO have a. common et of
books; \yhether t,he\yarehollse distributer pays the jobber s bills;
whether the \Yrlrehol1se distributor supervises the credit operatioYls of
the jobber; "hether the warehouse distributor pays sales commissions
on re(lj t.ribntions t :J the jobber; and others. Except for the matter of
saved stlles commissions, t,he. fadm' s relied on by the COllmjs ioll eenl
to go pl'iJ),lrjly to the mall:g'pri:tl and fin 11:ifll , rather than opera-

tiollal integr,lt,ion of the ,1.mliatecl \Yil-reholl e, distributors and jobbers.

The Commiss.ioll s disposition of thi e l'a:i es two iniLial questions.
The first relates to the order. The Supreme Court has held that Com-
mission orders must be at the ontset , snffc.iently clear and precise, to
avoid raising serious questions as to their meaning and app1ication.

C. v. 11enry Broch Co. 368 '(. 8. 360 , 368. Had the Commission
in this case acloptccl the lu\ tlring ('x,nnjllej' S rnticmalc , the order \yollld

, at all events, clear and prec.ise il1 its Ineaning and application: a
jobber "-auld be a, ;; purcha eJ" from respollclellt. at the \Y:lTehow:c

distributOl" S price (i, e., jobber s price minus 20%) if it \nlS nuder
COlTn11011 o\Yllers11ip or control \ ith a wnrehom:e distributor. tinder the
Commission s rationale, ho\\e, 'Io\ snch a jobber is to be deemed the
purchaser only if it and its affliated wa reho\lse c1istrilmlors are a

single llniC or ;;entlty. These orc1s haTe no estab1ished lucaning, so
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far lS I am aware, in the Gontext of I-obinson-Patman Act enforce-
ment. Since they are the critical terms in applying and interpreting
the order, the COllnnission should give some indication of "\vhat it in-
tends by them. It has not donc 20. It has Inerely enumerated a number
of criteria. to be used to determine "whether aI' not a. lf1iates are a "single
unit/, or ::e11tity, :: without indicating the TIeight of each enumerated
factor or whether the list given is an exclusive one.

or example, the C0111nis8ion suggests at one point that, if the job-
ber branches are not separate corporations , the \yarehou:-e distributors
a.nd the branches are ';conclusiye1i' c1emoIl3tl'utec1 to be ;; o11e entity.

(P. QSD. ) But sneh a resnlt would be-inconsistent \rith the Connnission
Tcadiness to disregard corpm' ate fOl' llS, (P. )1, ) The. Commission will
onl - say tLat

, "

From all the aboyp cvic1ence\ we conclude that :Monroe

has sold to pUl"chnscrs VdlO function at both the 'YD and the jobber
1eve1." (P. 201.) With an deference , I think the Commission has fai1ed
in its duty to provide guiclane8 to respondent \\-ith respect to what
degree of integration bebyeen affliates makes them , in the Commis-
,ion s e:n' s, :: ;' slnO'le, 111it. :' or " entitv.

11 additional ambjguity in the order a1'12cs frOllJ the COlnmissioll
unclcT'stflndable c.Ol1Cel'll Irith the possible. lmfail'ness of c.harging 1'8-

sp:J1Hlent \Ylth l\:liO"\vledge of the intimate eorpOl' ftte relations of its
wn1':ho11so distributor purch tscJ's. The COllunissioll concludes that in
vlel',- of responde. s contacts with the jobbers , respondent " knew or
ShOlljd ha ve. 1:11o\\n:' of their nffliation "\1'i111 warehou:-c distr'ibutoI's.

. 292. ) Doe.s this mean that, in a proceeding to ('nfo1':'(' the orcler
l'c p()lJlent has ft c1cfen e if it can shOll' it ncitlwr kne"\,- nor had re.fson
to 1\:now of a \\are1HJlSe cli:-tribntor s relntionship ,1'ith ,l jobber? The
order dops not. sny; but:if the defense is not nTnibblc : great unfairness
could resnE, SllppOi:C that n "\1'arehOU88 c1istribllt' or flld a. jobber are
separate corporations "\Iith different names, but the majority stock
holder in each is the same mnn , and the firms ha,-e. coordinated their
flctiy:ities to a. certain extent-enough to make them an " entity" under
the. order. \V ould it be either practical or frdr in such a case to charge
respondent with notice of the relations bet-ween ostensibJy independent

firms? :Jlnst its scrutiny of its 300 warehouse distributors and 11 000

jobbers be 50 exacting? If so (and the orc1er rencl in light of the Com-
mis:-1on s opinion , is ambig.uous on this score), the order seems nn-

nccessaTily ha.rsh Hnd oppressiye.

" second point relates to the Commission s application of the 80-

('nlled "indirect purchaser " doctrine. to hold thnt the independent job-



300 FEDERAL TRADE COM IISSIO:\T DECISIONS

OlJiIliOll 66 F.

bel's , who purchase from vmrehouse distributors only, are in reality
purchasers from reslJondent. The Commission reasons that since. the
terms and conditions of sale on which the warehouse distributors sell
to the jobbers are fixed, or subject to approval by, respondent, the
doctrine applies. The hearing examiner emphasized , in addition, the
close contacts which respondent maintains with the jobbers-advising
them on sales strategy, etc. but the Commission apparently does not
rely on such contacts.

Section 2 (a) of the Clayton Act forhids discrimination only het\Yecn
a seller s purchasers. If a disfavored purchaser is not a purchaser from
the seller charged ",ith violating 2 (a), but is at some lo",cr point in the
chain of distribution , the Commission is without jurisdiction to enter
an order against him. If , in ordeT to evade Section 2 (a):s prohibitions
a seller (or buyer) employs a straw or dummy as an intermediary
between him and his intended purchaser (or se1Jer), I have no difJ-
cult.y with the position t.hat such a sham , evasive transaction docs Dot
oust the Cornmission of jurisdiction. See America.n Nmc8 Co. v. 

300 F. 2d 104, J09-JO (2d Cir. JD62). At least to that extent , the " in-
direct purehaser ' doctrine is c1early a valid gloss on the statute.

,Varehouse distrjbl1tors in the automotive parts industry aTe not the
straws, dummies, brokers , agents , or creatures of either their ll nu-
factnr€'T-sllpp1iers or their jobber-customers. On this record , certainly.
the Commission has no basis for so concluding. To be snre , t.he manu-
facturer has an active concern with how the jobber fares. The jobber
suecess in achi,-' ing "ide (11stribl1tion of the manl1facturer s parts is
,1 very ilnportant service ,yhich the jobber renders the manufacturer.
But the faet that a manufactnrer has a stake in the successful func-
tioning of his chain of distribution snrely does not make m-ery link
in that chain a purchaser from the seller.

That. is true e\-en \Yhere as here the resale price of the intermediary
is fixed by his suppJier. See Klein v. Lionel COT!,. 2:17 F. 2e! J3 (3d
Cir. lD5G). By virtue of the " fair trade : exempt.ion "Titten into the

antitrust Ja' : many mannfacture.rs may lawfully fix their distribu-
tors' resa1e prices. But it vIOlI1d cOlupletely distort the meaning of the
word " Plll' chaser :' to vie,,, purchasers from such di tributors as pur-

chasers from the manllfudlll'er himself; and l'e, sa1e price maintenance
is not simply a device for evading the prohibit.ions of Section 2 (a)
by resOlt to straw or dl1nm T intermediaries. Since N'spondent's ware-

Jlo11se distributors are not merr: saJrs agents (rompnl'c (1hamJl io7i,

Spark Plu!! Co. 00 F. C. 30, 4J--5), one! since the warehouse clis-
triblltors, rather than re.spondent, select the jobbers to T\hom they
resell (('ompore Whitaker Cahle Corp.. 51 F. C. (158 , 9i2-78. aiI' ct 238
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F. 2d 2,1;3 (7th Cir. HH3o)), I CfUlJ0t agree that tIlE "indirect pllr-
chaser doctrine is properly applicable in the pre ent case.

There is another point. The resale price-fixing clause in respondenfs
contracts is not sheltered by the fair- trade exemption (see R. 64), and
,yolllc1 appear to be an outright price-fixing agreement in clear yiola-
tion of the Sherman and Federal Trade Commission Acts. It seems
8, c11r10ns result to predicate Section 2(a) jnrisdietion on responc1cnes

openly violating the Sherman and Trade. Commission Acts. In snch 
ease , it would seem , the Conmlission ought to undertake prompt rernc-
diRl acHon to eliminate the violation , eyen if in so doing it disabled

i1.seJi from entering an or(ler uncler Section 2(a). This suggests the
fntility of the Cornmissioll s attempted reliance on the " indirect pnr-
chaser" doctrine here. The price-fixing clause is apparently the princi-
pal basis on whieh the Commission relies for applying the doctrine.
Therefore, should respondent, either to escape the Commission s order
or to bring its conduct into conformity with the Sherman Act, delete
that clause irom its contrncts with ware.llOllSe distributors, what would
be the Commission s jurisdictional basis for enforcing the order? Even
if the Commission s application of the. "indirect pl1rChilser :' doctrine
to the facts of the present case is teehniralJy correct, it serves Jittlp
pl'Hctlcal purpose. J3y relatlvely mino)' changes in the forms of 
t.ransactions with djstribl1tors respondent can probably render tIle
01'(1er inefT'ectun1.

To the extent that the '; pul'chnser :: reqnirement of Section :2 (a)
might , in a particular situation , prevent the Commission from entering
an order under 2(a) to prevent discriminatory, anticompetitive. ('DE-
duct contrary to the policy of the statnt e , t.he Commission is not \"i1.11-

out remedy. Section :5 of the Federal Trade Commission Act a.uthor-
izes the Commission to preve.nt) as an unfair method of competition
a practice eontrary to the policy of the price-discrimination 1aw e"en
if it -is techniea1Jy not subject to that 1a", . See , e. Grand Union Co. 

300 F. 2d 92 (2d Cir. 1962). Cf. Fred Meyer. Inc. F.TC.
Docket 7492 (decided.Tu1y 9 , 196:1) (separate opinion) (63 F. C. 1J.

The cent.ral issue of the case is ,yhether re.5pondent 11as discrimi-
nated , in a manner injurious to competit ion f1mong its customers, by
virtue of the afTilintion or integration bet,\een certain \"!UehOllSe
distributors to which it sells and jobbers. The examiner s reasoning
(IThich the Commission does not. adopt) is thnt ,,-here two firm
a chain of distriblltion nre, under common owneTship or controJ , the
10\"e1' price to the firm higher in the chain should be imputed to the:
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affliate becanse the '; bcnefif of the 10'1c1' pric.e llnst , in view of the
firms relation hip, enure to the latter. This notion or "benefit:' has
no factual content; it is merely a restatement of the examinel' s con-
clusion , as an example will show:

1V is a \\8.1'e110U58 distriLmtor located in Clen:lnncl , Ohio. It redistrib-
utes to a, number or :iobbcl's in cities thronghout the state. All but
one of these jobbers--n J abber in Dayton-are completely independent
corpOl'ntiOlli3. is a 6epal'ate corporation from n; : and none of its
op('rat.ions mflnageTinl , finan; ial or operational- is integrateel Yi-jth
lV' s. but t.he same perSOll 0\1'115 5170 or the sraek of TV and 510/0 

the stock of J. The examiner ",,"auld conc.ucle that the "benefit
respondent's 209 rebate, to lV" enures to J. It is obviou5, hO\H'\

that no benefit in fact accrues to in these circmnstancC5 , and that
there, is no discrimination between and his iEc1epenc1ent jobbel'
comrctitors 1'l1en nIl pay the same price, to 1T:' . Cf. YU(U'C Co. v. 

316 F. 2cl 576 (7th Cir. 1963).

TllC Con1111::5ion a.ttempts to give a. factual contcnt to the notion of
benefit': by requiring that to degree of actuaJ integration in the ilclL,'i-

tie,,, of the affliate finDs be ShO\n1. 1-I01', ye1' , or the Yin,iolls -fns ad-
duced by the Commission to demonstrate a benefit fl.'ising hOll inte-
grcltIon , only one is susceptiblo of any degrce of IJl'ceise, measurement
on this rceoI'd: the l'cduecd sales commissions l% instead of the _nor-
mal (J)6--Pflic1 by R.. T. Cbpp Company on sale.s to its jobber afhliates,
The COlnIni2s10n makes no attempt to '; qnantify :: the sa.vings ; if rmy,
produced by the-limited financial and rnnnagerja1 integration 2hOl\"1 on
this l'ecord. HoweYer it seems very unlikely that those savings nb-
st:llltialJy reduce the cost of redistributing respouc1enCs products to an
affliated jobber. H,espondenfs 'ivflrehonse distributors and jobbers hfU1-
dIe ,1 llulnber of manl1factUi':Ts ' lines besides responc1ent: s. I-lenee , any
sa,-ings derived from the ITlanngerial or financ.ial integration of 
'iva.re, house distributor and jobber ,;;ould rednce the cost of redistrib-
uting all products ha,ndlcd by the a.ffliated firn1s , not j nst respondent'
I ",vQuld gness that i.,he share of these general savings allocable to re-
sponc1enfs line is quite small , but there is, in any en no evidence on
the point.

rhe r0COl'rl shows thnt Hart' :; .'lutomoti'ie Farts Company, on its sales to afIJiated
jobbers located ontside Chattanooga. p till no saies commission8-but the l'erol'll does not
sho'\ wlJnt the norIlnl commission rate wns. 'lVK Antomoti,e WarebolIse, Inc" the third
'\are1 ouse distributor as to '\bJch there is lIY evidence , paid m1es commissions on all of its
sales trl jobbe! nffliates

''111,- ' Con:n i:;sion s preSf'llt empl'flsis on hookk"'''ping ;I,ings ;s in sJ!i1rP conu'ast to its
earlier po ition. in tlle jolJber-group Cflses. that the boold,eeping 'H'inJZs from pooled order-
ing ,1.l1 bi1ing operllti(11W fire insignificant. See. e. lmericon JIOtOl' Specialties Co" 55

C. 1430 . 1446, afrd. 27S F. 2c1 225 (2d Cir, 1960).
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On this record , then , the 2% saving (vdlich, I assume , means 2%
of t.he jobbe,r price) is the only tangible competitive advantage that an
affliated jobber can be said to deri\ e fronl his re.1tionship 'With a'iare-
hOllse distributor. This sayed amount. cOllld presumably, be passed on
by the \\-arehousQ distribut-or to his jobber a.1Iiliates, to be llsed by the
latter to strengthen their competitive position a,p:ainst the. nona,ffliated
jobbers. Bnt can the existence of snch an adnmtage justify the order
entc.rodby the Commission 

\.n example will 311my that the Commission\; oreIer , \Thich forbids
respondent to grant its \ya.rehOllse distribnt,ors any compensation , hmy-

el'or slight, on resales t.o affliated iobbe.l"s is snppOltable under 110

tenable theory of H.obinson-Pat.mall Act liability. Suppose that. re-
spondent' s jobber prio,O- for a spark plug is $1.00. Ii T. CJapp Com-
pany, then , \y(mId receive a 20 rebate for redist.ributing snch a ;:park

pIng to its Oak Riclge , Tennessee , jobber snbsidiary, and the same re-
bate for rechstribllt1011 t.o independent jobbers cOlnpet:ing with the Oak
Ridge subsidiary. The Commission does not challenge the uncontro-
verted C\ idence that Clapp (leals in the SRIne. mallner \yith its affliated

; "\yith its 50 unaffliated jobbers (R.. 226; see also R. 232), except , of
course , that Clapp saves 2 of the sales commission on red-istribnting
to the former. XOI' is th6?re any basis in the record to believe that the
209 rebate includes more than a normal proiit-say 2

Consider the effed. 01 the Commission s order in these circumstances.
On spark plugs intended for redistribution to the Oak Ridge suusid-i-
m"), CJopp must pay respondent the fnJJ S1.00 jobber s price; it can-

not recEive any rebate whatever. For Clapp to redistribute spa.rk plugs
to its Onk Ridge subsidiary 111yolves out-of-pocket costs of IG (that
pa,rt 01 the rebate not. represented by C!app s profit of 2c or hy the
saved sales conul1ission of 2\ ). Thus , just to break l'Y('ll Clapp mll t rc-

cO\, er 81.16 from the Oak Ridge slibsidia,ry, and the Onk Hic1g" ubsidi-
ary must therefore resel1 respondent' s spark plug for at least $1.16 to
ilyoid incurring a Jlet loss. The competitors of the Oak Ridge subsidiary
arc nona,fflirLtecl jobbers who pay Clapp (or some other ,"' arehonse
distributor) on1y $1.00 for respondent's spark plug. In yiew of the

low profit nUll.gins prevailing in the indm:tr:v , it is most. unlikely that
the Oak Ridge subsidiary can compete on those, terms. Clapp will be
forced to discontinne doing business w'ith it. The Oak l\idgp, subsidi-
nry must either satisfy its requirements of respondcnfs products from
nnother \varehouse distributor or discontinue carrying respondellfs

line.
lenless Section 2(a) of the Clayton Act forbids pcr 8e integration

bet\Tcen firms a.t di:Ierent levels in the structure of distribution , 1 can-
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not agree that the Commi sion s order is proper. To be sure , it could
be argued that since the a!HEated jobber derives a 

2if. advantage by
1'j1't1.8 of its rcJ8tio11Ship "ith a warehouse distributor, and since in the
auto pnrrs industry a 2S:'S cliiferentinl in the price to competitors is
likely to ll(n the nd\'el' e cOJnpetitiye effects specified in the statut.e
some order correcting this incquality is justifiable. But that \\ ould
surely not justify an order , such as the one entered by the Commissioll
flatly forbidding any rebate, however small, to the warehouse
dish'ibutor.

1101'eOV81' , even if the 21 (liffcl'cntiaJ may be said to cause competitive
injury suffcient to justify an order , that fact cannot justify the Com-
mission s order because the order is not ba ed on any snch finding. The
Commission s reasoning is not that the 2 , ur any other, benefit of inte-
gration is a competitive detriment. to non-integrated competitor:3. It

, rather, that the existence of such a benefit c1emonstrates that the
warehouse distributor and its iobber affliates are one en6ty receiving a
rebate of 20% that competitors-the nonaffliatNl jobbers--do not
receive. The source of eompetitive injury, in the Conllnission s view
is the rebate , not the much smal1er benefit from integration. The bcnefit
is just a. device 1.11e Commission uses for imputing the ,\yal'ehouse clis-
tributor s entire 209' wte to its jobber aff-Jiates.

The thrust of the Con :missiOll s reasoning seems clear from its reli-
ance on l'. G. v. J--/-uue'lY)1 cZ 00. 343 r. s. 470, Rpspondent jn that case
sold its roofu1g materials directly to ,,'holesalers , retailers , and roofing
contractors (kno,,11 as " applicators ). The Commission I01mel that
respondent granted snbstnnt.ial "distribution commissions:: and
wholesale discounts ': to some but not. a1. of its customers competing 

the, resale of its prodncts as rebilcrs and as app1icaiors. The Com-
mission did not finc1 t.hnt there had been (liscrimination among
wholesalers, but. decided that. its order should forbid respol1(lent to

C. Rllber()!rl Co.. 343 ES. 470 , i clear1;V (Ustinguisha.ble on this point. The Court
there l'f':iertell responclent"s argnment . that the orcier went too far in prohihiting (Ill
prire differentinl het een CODJjwtjng purchetsen, aJtllOugh oniy differentials of 5 percent
or mo:e were found" , Ftating that " the Commission WIIS not Tequired to limit its prohibition
to tJJe specific djffpl'entia1 SlIO';D to haye been adopted in past. violatioDS of the stntut.e,
In t.he fIb ence of nny inrljcation that fl le se-r discrimination might not affect compet.ition
the1"1' wetS no ne-ed to afrorcl an e cape e1n11;;e through bkh the sen"f might frustrate the
,yho:f' )1n1"lOse (1f till' proceedings and tile order by Jimiting futnre discrimination to Bome-
tJd!'!! Je thfln :' fH'rcrTlt.

" .':-

J,: l;. . fit 47. 7'1. Hpre, 11' contrast. the " indication
pj'PI'I('1 to hy t1J1 Con1' i IJl'H' !Jt. Xot11ing r':l tl1b rHord C:ln .instif:-- the Commi;;sioD In

prel1jcting- that flD 18% or 1es,, l'ebate by respondent on ,Yu1'ebon,,€ distributor s sales t.o
jobuer affJiate", coulc have an ad,erse eftf'ct on competitioD, To aHow re pondent no
opportlmity under tile oreer to demonstrat.e tbat a rebate to wlll'phom;e f1o;tributors on
snJes to jobber affliates mereJy COVPfS the distributor s out-of-pocket costs of redistribution
is completely nl1S11pportabl(', E\"eu complaint counsel ould cODce(ie thllt jf the ,\'rehouse

trib\ltor receives ria reb.'te on saIl'S to its jobber affliates , 1t suffers "a financial loss of
the rOst of any expcnses !nvolyed in hall(J1ing the product and maklug such a sale , Com-
plaint Connsel"s Pr.OjJOSE'(l Findjn s, p, 4.
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c1i criminate between any of its customers, however e1as2ifiecl , because
the particular designations given purchasers (by re,spondentJ are

not ahY;l:' ; cOlltl'olhng as inc1icnting' the fllnctions actually pcdonned
,- :"nc11 p\1rcha f'l's . For example, \);(' IHll' (:,h(l er. :dthlJl1gh engng:ecl

pl'iu1arily ::h a. l'oofing contractor or applicatol' , solcllln:111titie, of the

products to other app1icatol's. And another purchaser , although classi-
fieel by respondent as a wholesaler, also functioned as an applicator.
Hi ' C. 386. On these facts , the Court held tl1at the Commission was

tified in ignoring respondent.'s fnnctional cla::sification of its eus-
tOlllers , arbitrary and i1muigllOtlS as it was , and orde.ring respondent
to treat all alike.

The Rubei' oid principle is a sound one , but it has no application

to the facts of the present case. This is not a case where a manufac-
turer arbitrarily designates a jobber or group of jobbers as a " ware-
house distributor : in order to mask a price discrimination (as the

Commission found to be the case in its recent decision in LV ational
Parts 1Va,.ehouse C. Docket 8030 (December 16 , 10(3)) (6g F.

):2:i, 01' ,,- here a 'Yarehou e distributor sells siml1Jtaneously as a job-

ber (see Purolator P,.oduets, Inc. C. Docket 7850 (decided
Apri) 3 , lDG+)) (65 F. C. 8J. The warehouse distributors who have
jobber afflintes and to whom respondent. granted its normal 20;-icJ

rebate for rf(list.ributing tn those affliates op('rate as "e have seen

in all essential l'' Spcc.s just like nnaff1iatecl distl'i1:11tors; and the
affliated :ioobers operate just like unaffliated jobbers.

In i.Yational Parts TVaTehmls6 the Commission attempted to bring
the respondent (a limited partnership among u, gronp of jobbers
formed to obtain for the mp-mbers the functional discount accorded

\yarehouse distributors) within the Ruueroid principle by adducing
evidence that respondent. was not a uona fide wfl.rehouse distributor.

The Commission re1ied for example , on the fact that the manufac-
turers did a great deal of eh'op-shipping to the members , bypassing
l'e;opondent , and that respondent diel not perform the sening function
charact.eristic of warehouse distributors but was merely the agent 
1.he jobber partners. The present. record is c1eyoid of any such facts,
Respondellt. does no chop-shipping to the jobber affliates of its ,yare-
hon e distributors ( er. TI. 18). The distributors are not merely the
agents of their joljber affliates, On the contrary. mm!t of their bllStlleSs

is done. Y'lith "hony independent jobbers. So also, in vi8\\ of the ye.ry
limited intcITl'ation bct'iycen the ,Y1llC"h011se distributors and affliated
jobheTs the Commission cannot. properly rely on P1D' olat01' Products.
,yJlir.h invoh-ec1 t11e. performance oJ more than a single. c1istrihntiona1
function by fl. pnrc.haser elflssifiec1 as n wfll'rhOllS8 c1istrilmt01'
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In sum , if the record of tIle present case showed t.hat any of respond-
ent' s vmrehouse distributors in fact was merely a front for a jobber
aff1iate, or that any distributor wa.s in fact hi118e1 f selling as a j ulJ1Jer
the Commission s position would derive snpport from prior c1('ci:;;ions.

But the record nffl'matin'ly 3110\"8 the contrary" , Not.hing in the exist-
ing la,v of Se.ction 2(a) justifies what is in cHeet a )161' 8e rule harring
a. warehouse distributor frOll1 soDing to fl, jobber ,yith which it i : aflili-

ated in the manner shown all this record. Inc1eecl the Commis.-:iolJ

just recent.ly, expressly disavOIYcc1 any ouch position. The he,lring
examiner in Joseph A. l(aplan cO Sons , Ii/c. C. Docket 7S1:3 (de-
cided by the Commission on ::ovember 13 , HJ6:3) (6:3 F. C. 1:108J,

in a pardon of his initial deci ion adopted by the C0l111l1ission, stated:

This is not to :,ay, hOWCH'I'. 1hat the bn

g' 

t(lJ'f::" il:1H' no rig' ht tll O\' n "rod;:
in a \y11ole ille cOJ'I-H)l' ,ltioll. Ratl1el'. it is th(-' w1tl1)'e of the w))ol('::aling: fU!lction
whicl1 controls. \\"her(' the sale ra.i8on d' etrc of the \\"llOle,;gling corvol' niou lie:;
in tlw 1.enefit 'i ('nI) (:Jllfcr UpOJl its 0\\')1 ret:liicr totkl1oJcle,' " tu \yhoJl it jJj;lJ;:e"

all , ol' lJ! ;lctically all , of its salt'.s. it ('an be 110 longc'l' be Isicl caLled;\ tl' 11(" \Y!)llle.

salel' hnt hecomes :: mere dmnDl " OJ' front for sneh retailer t(Jl'es. l:c:b i" the
characteristic tlwt 

.... 

dist-ngni::hes this (.as(' from

" .

. tho e (:,1"('

;; ('.\ 

111"1'(':1

the subsidiary or illtel'ilediary was not created aml doing business solely fur tbe
benefit of the parent ur snpplier but was , npparentl:v, in bn"iness for nE de;;il'H1Jle

trade. (Initial decision , 11ay 21 , 19G2. 03 1". '1. C. 130t- , 1320.

The most ( :iHicnlt issue raised by the present case is ,yhether Secri011

(a. ) wOl!lcl alnhori:;e the Commission to enLel' upon ,1, propel' find-
ing of probable injury to competition, an order :forbidding respond-

ent to rebate the :2170 re.prescnted by san:d sales commission . I ,Y011Jd

conclude not. As explained at greater length in my separate c!)inions
in iYational PUfts TVaTehO'I.8e 8UjJ/a and Plti' o7atoi' Prodi/(f,;, ' ''1I)li'((

the price-cliscriminntion law is designed to deal \yith price discl'irni-
l1lttion , rather than ,yjth t.he prob1ems 01' yutical integration ,13 l.ch,

T11e 2% sfll-ing to ,yal'ehonse distributor,,, hnying jobber affliates does
not. raise. a quesboll of price cliscrirnination,

From respollclenfs standpoint , certainly: there js no discrimin;i.tion.
The service rendel'e(1 by the \yare-house c1i tributor to rc:spondeilt in

exchange Jar t.he :20% reLJate is no less ynlllnble to respondent merely
becanse on some re::nles the dir.tl'ilmtor i:: able to l'er1nee hi.'3 co . It
would be (1jJIercnt if , as the, Commission :found in the jobber-group
casc:s , a bllyer clas iLied as a. " ,yarehouse distriblltor" and allowec1 t.he
warehouse dist.ributor s (1iSC0111t c1id not. re. jieyc tbe seller of h,lying
to perform the nrehonse distributor s function (particularly wnre-

honsing) on sa.1es to the. group. In such a cflse , the e,:fect of the disconnt
(in the absence of cost justification by the. seller) would he to reduce
on the particular sale , the 3encr llol'mall'c.turn. Nothing of that sort
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is invohed herc. Respondent incurs no added expense

selJing to ",yarehouse distributors for redist.ribution to
affliates.

Thus tIle. question is squarely posed whether Section 2(a) requires
respondent to subsidize its les:: effcicnt distributors and thereby dis
crinlina.tc aga111st the marc efficient. The 2% reduced commission is
not a. result of m,lrket p01yel' The record of this casc oHers no basis
for supposing that the Iya.rehouse distributors having jobber affliates
arc t.he kind of pO\ycrful buyers at ,,'11ich the Robinson.Patnlan Act
was aimed. The saving- is a. Do-na fide effciency created by lawful inte-
gration, I cannot agree that tlle objectives of antitrust policy ",youlc1
be served by an order forcing rt'sponde.nt to deprive its cllstOlners of
the benefit of whatcver crncicncics of distribution they may be able to
achieve through integration. Such an order, no less than the more
sn-eeping order entereel by the Commission , "\rol1ld be tantamount to

pCi' se prohibition of inte,grated operatiolls in distribution , oeeause
it. \yonJd pl'eycnt the integrated distributor from realizing any proi-t
from the eHicicncies conferred by integration. Sneh a result seeH1S to
me :fal' be, yond the proper rench 01 the price-discrimination Ian-.

Ir. tJllstice J-10J11es c.autioned repeat.ecl1 )' against the unfortunate
tellc1cncy of legal principles to be erected ln1: unc.riticD.l absolutes or
pnshe,d to Ullwanantecl extremes. See , e. IIudson Conniy lVatel' Co.
v. JlcOcll'tei' 208 1;. S. ;);')3, Snch ,1. tendency is apparent in the
CommisslOll S enJorcmncnt. of the price-discrimination law in the
auto parts industry, culminating in the present case. The earliest cases
inyolved apparently cOJl\-entjonal applieat.iolls of the Ruvrn' prin-
Gip1e to manufacturers using functional discount to rnask price

concessions grantcd pmrerful buyers. he COlllmission then applied
the principJe to jobber buying gl'onps 6 finding that SUGh groups \vere

whatever in
their jobber

See Cham/Jion SWlrk IJ/ug Co. 50 F. C. 30; Genei' al _Motol' s Corp. ) GO F.'T. e, 54;
Electj' ic Auto-Lite CI). ;)0 F. C. .8; Tho1njHOn Pro(/I(ct , Inc. 55 If e, 1252. Cf. 

Sorellsen Mfg. Co. 52 P. C, 1G5D, HieS- , afld pcr curiam 240 F. 2cl fiST (D.C. Cir.
18:\7).

G The ;;eTJE'sis and oj1C:ratioll of snch gronps l1f1"e been c!escribed ns foJlows:
Stnrti!Jg" as earlr :l 1836 'IyjH'n t)l(O . \et was passed hut more uften ome time there-

after

, ,

;nions antomotj"e J1:ll't johbers (whole 111el':= sellj!Jg- to ret:)iler ) gatherr.d into
groups to CO!J(\\Jct tlleir p'.!fl'hasiug on a cooperatiye basis. Tbeir intf'ntioll was generally
to pool ThE-ir marl;:er po",er, Prier. all\"aIltage were usually the mai!J i!Jitinl consideratiOT!
bnt in ."owe )JlstnI1ce other 11f'lleJ:u mn - bare been primary. QlJantitr (li colJnts prevailed
in tbe in(lIJHr.., aIll) g-.ull!J :l:Jgl"f'"nTioIl of pllrcllasc nebie,ed ulJstautinl rewards for
mcmbr.l' jc, bbers. Sueh lJ\li:ntity dioCDllJlts ,\'('re IlOH oftc!J cl 11111ati\"e in nn!l;re and paid
in tlJe forln of relmte,:, TIll' ln1Yillg" gnn1p, after (lr.c!ucling eXpf'IlSes, Vilid o,er sUl'h receipts to
each Dlf'mbf'l' in 111"0j1C1rtion to his PiltrOl1lge. Purchase orders to sf'JJers could be sent by
Dlf'lllJe:' . iobbf'l' (Ii!'etll - PI' TJn'Ol1g!i TJJ€' g)'onp ofliee. In,,ojeiug br the !'f'llcr was to the
gJ'n ());Jy. wJlidl jMi(l be bH;s 1111(1 gCllcl'nlJ,\ eliminated credit and collection problems
for tile "('1hr, :'h1jlJ)C)lt f 1"1'.rs 'H'!"e 1JS1lHily nw(!e b . tbf' seller (lirectly 11' t11C 1lernhrr

jobbel's (1n - 1(, fl YN . ljllitl'tl e:"tellt (!id tlJe group heflclquartQrs llaIl(He tbe goo(ls Of
J1I1'. e \\"" ei1(,\I-'f: f;1e:Jjtil' or cloJ!Jg" ",(J." FJemi!Jg. Gn)ll)) BU!JillrJ Under the Robinson-
Patmml - !ei: Till' AIfJ.()!ilfJtirr PflJ'tS (' nscs, 7 Buff, L . EeL 2.::1 23Z-

:-:,'! 

(19:\S),
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merely bookkE' p1ng c1c.yjcps im' oobinlllg (11:;crjmil1ntol' ' C"OlWei3SlC:F

for the melnbe1.' of the grcmps.' The ComE1is ion may 11("(' overlookt'd
some g"enlllllE' sen- jce,'? renderccl b)" the gronps t.o t.he. nlanl1factnrcl' , but
it had 9.'10111(1-, -Ior its conclusion that they did not perJonll i1 ,yare-

how::e c1istrilJ1t ' S f11lCtion and n "\YE'l'C not ent.itled to the 'Tarf'hol1

dis:TjlJltOl' S di "Olllt or rebdc.
Subsequently, 11o'\,eye1' , the COlnmission , still relying' on the RII7)-

et' oid doctrine, c.hal1engec1 " second generation :: jolJlJer gronps , Iyhieh
had undertaken to perform a, \,arehouse distributor s function OIl

behalf of their members in order legitimately to earn the "\Yarehon

distributor s discount. The Commission s orders in this class of Cfl-:C

seem highly questionable. If fl jobber group in fact performs for the
Inanufacturer services equivalent to those traditionally performed by
warehouse distributors, an order forbidding the manufactUl'el' to
compensate it for those services has the effect of insulat.ing the ware-
house distributors from competition by the group. Such orders nUl
only discourage legitjmate innon1.tions and improvements in clistrihll-
tion and thereby rigidify the channels of distribution, "ithont ad-

vancing the basic policy and obicct,\"c of the Robinson-Patman ;\f't.

The present case repl' nts the mo t extreJne n11(l unju.;:;fiH('.cl :lppl1: :l-

tion of the Rubel'oid principle, for here the w:u'ehouse distributors
\"\hose discount is challenged are not successors to outla'Icd jobber
groups, and the genuineness of their functional classification cannot
be impugned on that grollnd.

13:" it process of e:xcessiyc and uncritical genera1ization , the RubeToid
principle has been transformed by the Commission into the dogmn
th,lt the chura,cter of t11c purchaser s selling is the exc1u iYe criterion

of whether a functional alJowance may la,rfully be granted him. Xo
matter what service or function he performs for his sel1er as a eli:.-

KamBCO, Inc. 49 F. T.C. 1161; Moog 11I11/stries , Inc. 51 F. C. 931, afI' . 238 F. 2d 43
(8th Cir. 1\)56). afld on other ground8, 355 U. S. 411; Whitaker Cable Corp.. 51 F,
95S, a ITd , 239 F. 2d 253 (7th Cir. 1956) ; E. Edelmann l" Co., 51 F. C. UTS. ff(J , 239 F. 2r1

152 (ith Clr. 1956) ; C. E. Nie7lOfj d- Co. , 51 F. C. 11 14 , modified . 241 F. 2d 37 (7tb Clr.
19G7), re'\ d on otlJer grounds s/ib 11,011. Jloog Indust1' es Y. '1' 355 L. S. 411; P. d: 

Mfr;. Co. 52 F. C. 1155, a'I' d, 245 F. 2c1 281 (7th Clr. 19(7); P. Sorensen Mfg. Co.,
52 P. C. 1059 , nff' per curiam 246 F. 2d 687 (D. C. Cir. 1957) ; Standanl. Motor P1 odacts
IiIC., 5,1 F. C. 814 , aff' . 265 F. 2d fi74 (2d Cir. 1950) ; NAuta Part8 Co. , 55 F.
1279 , aJI' sub nom. iJitl-S01(,th Distributon' Y. C., 287 F. 2d 512 (:1tb Cir. 1961) ;
Amc1"can Nota? Speciallics Co., G5 F. C. 1430 , nff' , 278 F. 2(1 225 (2d Cir. 1960) ; Et8
Automotivr: C(17). 55 F. C. 1473; Amcrica.n Ball Bearing Co. 57 r. C. 1259; l"ung. So/
Electric , J1IC. .r. C. Docl;:et Sri14 (dec;ded Sept. l2 , HHi3) (63 F. C, 632
"Alllnmlil" MotOj. Paj. ts, :'7 F. C. 1007, remanded , 309 1" 2d 21C! (9th Cir. 1962);

A1' LQ- TeJJ Warehou8e Distributo1", h1c. C. Docket 7:1!:2 (order of June 5 , 1963

162 F. TC. 1557), remanding- to hearing exn.miner in ljght of court of appeals ADwmora
deci ioll); Allto7Hotive Jobbel", , h1c. F.'f. C. DocKet 7500 ((lecided Jrm. 4, 1962) (60

C. 19J ; NatioHrIL paj.tx 1l'al"eholl8e, 8!(1)ra.' Dayton Rubber Co. C. Doci;:et 7604

iappeD.J !1Cnc1iIlg before Commission). Cf. P11i"OlatO)" Prodllcts, s1l1J/.
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tributor, he is entitled t.o no greater compensation thall any other pl1l-
cha r reselling in competition with him. This l'esl1lt is ometillc
explained on the theory that a manufacturer who compensat.es a el:lss
of purchasers for the extra distributional costs they incur is "subsi-
dizing their internal operation

" '

and thus , in eifert, immJating the in-
efficient against the consequences of their " higher internal expenses.

O'o7at()r Prod'/wts : supra p. 11 r:6 5 F. C. 8 , 29J.
I certainly agree that where the eued of a price discrimination is to

snbsidizc the ineffcient operations of the purchaser , it is 110 defense to
argue that the discrimination "ilJ be ofb5et or neutralized by the

favored purchaser s higher internal expenses and hence confer no

competitive advantage upon him in the struggle Iyjth his more eff-
cient competitors. In such a case , there is injury to competition because
the discrimination wil1 assist the inefficient, fa vOl'ed purchaser to hold
his OI\'n , unde,servedly, against the competition of the more effcient-
a. result patently inconsistent Iyith the policy of competition. Competi-
tion , if effective, should promote effciency hy forcing t.he ineffcient to
bec.ome effcient or to go under if they do not.

It is a. complete pel'version of that principle to apply it to legitimate
functiorml classifieAtions. A- IYfirehouse distributor hnving jobber affl i"
ate8 cloes not receive a l'eiHtte of 2,0)'0 oi' the jobber s price from tlJt'
manufacturer for redistributing to the affliates because it is ineffcient
but because it renders a legitimate and vnJuabJe service to the manu-
facturer which jobbErs do DOt. Indeed , to the extent. that there are reo.l
effciencies in redistributing to jobber affliates, efIciency is penalized
if the wholesale distribut.or is not allowed the regular ITarehouse cli
tributor s rebate for performing the rel1istribution function on sales
to its jobber affJiatcs.

In sum , where a fund10lwJ clHssificfltion is not arbitrary or unjust,
fied , as it was in R'L/beJ'ohl , arguably, the jobber-group cases the

nbeToirl prineiple is inapplic.abJe, Any notion that competing dis-
tributors must in any and all circumstances pay e:-actJy the amc price
to the manufacturer, regardless of the difIerent iunctions they per-

form , is a completely uJlwilrnmted g1Cb6 on Rubei'id (a case which
inyolved no sllch question). The Commission itself ha.," so l'(' cognized;

In Oll1' view , to relate functional discounts solcl ' to the pun:ha"er s metbDd 01'
resale "itbout recognition of bis bl1ying function tbw:lrts competition find

effciency in marketing, and inevitably leads to higher consumer prices, It is
possible, for example, for a seller to shift to customers a numlaer of (listribu-
tiollal functions whicb the seller bimself ordinarily performs. Sucb functiOl1S
sbo-uId, in our opinion. be recognized and rciml)ur ed. '''bere a businessman
performs variOllS wIloJesflle function::, SHCJl as providing storage, traveling
salesmeD and l1h:tl'ihution of cfltulogl , the law shou1d not forbid his SUPl liel'
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from compensating him for such services. Snch a legal disqualification migbt
cOllpel him to render tl1ese functions free of charge. '1'he value of the senke
would then be pocketed by the seller who did not earn it. Such a rule, incorrectly,
we think, proclaims as a matter of law that the integrated wholesaler cannot
possibly perform the wholesaling function; it forbids the matter to be put
to proof.

On the oiler band, the Commission should tolerate no subterfuge. Only to the
extent that a buyer actuall performs certain functions, assuming all the risks
and costs involved, should he qualify for a compensating discOW1t. The amount
of the discount should be reasonably related to the expenses assumed by the
buyer. It should llot exceed the cost of that part of the function he actually per-
forms on that part of the good:: for whi(;h he performs it. (Doubleday Co. , 52

O. 169, 209.

The Commission has indicated that it regards the Doubleelay Princi-
ple as overruled. llhwller Co. C. Docket 7514 (decided Jan. 12
1962) (60 F. C. 120J, aii'd on other grounds, 323 F. 2d 44 (7th Cil'
1963). In f.act, howe,- e.1' , the COl1llnissioll seems to be vacillating in this
area. Thus , in its recent order in A1'c- La-Tex , s'II2J1a the Commission
in remanding to the examiner, stated that one of the questions to be
answered was ;. Vhether respondent Ark-La-Tex was a. lcgitiuutte
wholesale distributor, entitled as such to tL wholesale distributoI' dis-
count, or whether it \rilS 1ne1'e1y a sha.ul whose jobber-member.;: shonld
be vie\\:ec1 as the actual pUl'ChaSeTs . The Ninth Circuit' AZhambra
decision strongly suggests that the courts of l.ppeals will not accept
the Commission s atternpt to equate jobber groups performing genuine
and substantial services to the old " order clesk:: buying groups which
the Commission found to be mere bookkeeping devices fol' the obtain-
ing of discounts for the jobber members. Indeed, in at least t\yO of

the old jobber-group ca.ses , the courts of appeals expressly based nifirm-
anee of the Commission s order on the fact that 110 actual effciencies

in distribution frOlll the jobber-group type of operation had been
shown. E. Edelmann c6 Co. v. 239 F. 2d 152 , 155 (7th Cir.
1956) ; Stanela,cl1l ot01' p.)'OZncts , Inc v. l'C. 265 F. 2c1 674, 676

(2d Cir. 19lH)). The courts seOUl increasingly skeptical of st.rained
attempts to use the price-discrimination la.\\ as a wea.pon against
integration as sueh. See 

j\7' lW1' C 00. v. ;)10 F. 2cl 5'76 (7th Cir.

1963). Cf. llhlelZel' Co. v. F.T. 323 F. 2d 4,1 , 4,. (7th Cil' 1963). In
short , the storm waTnings are up. The dogma on whieh decisions snch
as that in the p1'esent case rest may be less unshakable than is Olle-
times assumed.

VII

In granting the Federal rrrade Commission concurrent jurisdiction
to enforc.e the antitrust laws , Congress llover intended that the Com-
mission would expend its 1'eSOllrces in the pursuit of every tcchnicn1
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complnint of price. discrimination that might. come to its lttelition
ho\ycvel' minimal t.he clIett on competition. It. "\Yf(S intended that. the
Comllission utilizing its flexible adm1nistrative powers of economic
inquiry an(1 investigation , would facns all practices haying it real and
substantial 11(1\-e1'58 impnct on competiti n processes. Certainly, the

Commi3sioll should not in titllte n. series of la-wsllits (vdlether uncleI'
Section 2(a) oT the Clayton Act or any other ant.itrust provision) in
an indust.ry \yith01lt first informing itself in depth of the inc1llstr:(s
ma.rket structure and competitive needs and conditions.

Thus , oefore the Commission ente,rs an order that , in pl'actjcal ef-
fect, forbids \Varehotlse distributors in the a ut-omoti ve parts industry
to resell to their jobber affliates, the Com111ission should know more
about this industry tha.u it does. ,Vhat is the relative bargaining pO\yer
of the various tiers of distributors How prevalent is vertical inte-
gration 1 ,Vhat forms cloes vertic Ll integration take and what is the
competitive significance of rhese forms? ,Vhat structural cha,nges
would render competition more cffective in the industry ? ,Vhat are
the long- term trcnds in industry structure? ,Vhat firms in the 1lldustry,
if any, possess substantial market or monopoly power ? In the llll-
rneronS cases \yhich the Commis::ion , oyer the ye111's , has brought in the
alltomotin llts industry, questions such as these do not secm to ha.ve
heen aske.d , or answered, or their rclcvance eYe11 perceived. Thc result
has been some striking paradoxes:

(1) \JtllOUgb the, industry seems lO be permeated by resale price
maintenance u the Conunission has taken \'irtually no remedial action
against it. IO perhaps bec,lUse it is too occupied pursuing scattered
instances of alleged price discrimination. If the price-fixing Iyere

eliminated , howevcr, the companies alJegedly discriminated against
Iyo111d no longer be ;; iIHlircct pnrchascJ's

h (see p. ;iOl 8upnt).
(2) The, vast majority 01' the Commission s proceedings in the auto

parts industry haTc been against jobber buying groups (see note 7
sUjJi' a). The primary impetus for cooperative ' buying by iude-pendent
jobbers came , apparently, from the pricing systems employed by the
manllTact.llrcrs , I\"hich henvil)' favored brge-volume pnrcha 'iers and
IvarehmL'3C distributors. The Commission , hOlycve1', ha.s not taken
effectin action ngainst ei1.her t.he pricing systeJl1s as snch or the

"See Pl'. 29!J- ;-:01. 81Ipi' a: lFhnal;rr Oublc Oorp. Y. F.'l. 238 F. 2d 25:-J , 255 (7th Cir
11)56) ; E. Edeil/WliJI 

'" 

CO. Y. O., 230 F. 2d 1:12 DB (7tb Cir. 1950) ; Standanl Motol'
Products, 1nc, 1 P. C. 814 , S2S. afJ' 265 F. 2d eT4 (211 Cir. ID58); ThlJ'm)Json 1'rodi/l'ts

III c, 55 r, C. 1252, 1 .2; 1'. Q n. Mfg. Co. 52 F. C. 1155, 1173 afJ' 2-15 r. 2d 251

(.tll Cir. 1957) : I'ul'olator Ptorll/ct, , Inc., C. Docket 7850 (decided April 3 , IS0-!),

p. 20165 F C, S, 361.
10 Bnt ee Ro,lco Jljg. Co" :37 F. C. 9G (comeTIt oreer) ; Dayton Jiubbel' Co.

DOc!let 76U-1 (flppealpenr1ing- befor!' Commission).

0G .j:::. 70-
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large-volume purchasers and warehouse distributors. It has proceeded
primarily against the independent jobbers ' efforts to lnTive by

pooling their buying po\ve1'.

(3) 'Vl,en the independent jobbers attempted to compete \' ith the

\\a1'eho118e distributors, by the formation of jobber cooperatives to

perform the \vilrchonse dist.ributor s function , the Commission brought.
a new series of proceedings directed against this effort at sclf-pro-
tcctiOll (e. ational Parts lVarehml8e , 81/pl'a). The present case
invo1ving jobbers who have become aff1iatec1 "ith -warehollse dis-
tributors, seems part of this enforcement pattern.

(4) As everyone connected 'ivith the auto1loti\"O parts industry Iyell
1"101Y5, the Commission s multitude of proceedings has had only a

minimal effect on competitive methods. Jobber bllying groups continue
to grmv and flourish (which suggests that they 1nny be respon i\'e to
a real competitive need), while the Commis ion nmkes little dtempt
to enforce its harcl-won anlers. Since the structure of distriblltion in
the industry hns been undergoing continuous l hange !l the Commis-

sion s old orders are probably eYen less refllistic today than when they
\yero entered,

(5) In the most comprehensive study of the rento prats indL1sLl'Y of

Ilhicb I am aware, Professor Charles Davisson of the -University of
J\Iichigan has concluded that tho complex system of distribution that
characterizes the industry, involving competition behyeen dist.ributors
who perform different functions and accordingly purelHlse at. difrerent
prices , has been a force for promoting compdition and ('ffciency at
all lCI'e1s , and that the elimination of this systBm of ;; functional
pricing \vhich the Commission regards as unlawful jNn' se under
the price-discrimination law-would discourage compet.ition , promote
ineffciency, and , in general , prove eomplete1y jmpracticable,

If Professor Davisson is right , the COllmission s approach to the
problem of price discrimination in this industry is fundamentally
"Tong, and the Commission should de,vote its attention not to elimi-
nating functional pricing but to assuring "freedom of access to the
favored function. " 1:, The trouble is, of course , that the Commission
never having undertaken a. study in depth of the a,uto parts jJ1(1ustr:y,

is in no position either to accept 01' reject Professor Davisson \; thesis.
On the basis of its pre ent knOlvledge and expprience the Commission

;1 See, e. Wall Street ,10llnlal :May 8 , J963, p. Sept. 10 19G5, p. 1; BatTOn- pr. 2.

1962. p. J.
:2 DavissoI!, Tbe lflIketiI!g of .Automotive Parts 866 , 930- 31, 037 , 946, 951- 54 (1904)"
13 DirJam & Kahn , Fail' CompetitiDIl: The Ln.w and EconOILirs of Antitrust PDlicy 251

(1954). See :luellel' CO. 323 F. 2d 44 (7th Cir. 1963); A1"

)(-

La- Tex tVaTchOU8f;
Di,strilJlltor8, Inc. C. Docket 75!J2 (order of .TuI!e 5 , 1963) (62 F.'T, C. 1557J: Satio1)(11

Parts Warehol/8e TC. Docket 8039 (rleci(1ed Dec. 16, 1G63), pp. 6- 7 (separate opinion)

r6:1 F. 1692 , J74:1-174-J.
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cannot fulfill its basic duty of devising the "enforcement policy best
ca.lculated to aehie'i' c the ends contemplated by Congress (11100g In-

dust,..;e8 Y. 355 U. S. 411 413) in the auto parts industry. Be-

fore it enters still another cease-and- desist order preJnise.d on highlY
questionable legal and economic assumptions , the Connnission should
use its administrative pO\Ycrs, as Congre5s intended it would , to con-
duct an economic study oJ the structure or dist.ribution in this industry.

FIX -\L OnDER

This Jnattcl' lwving been hC(1'cl by tha Commission upon exceptions
to t.he initial decision fied by respondent, and upon briefs and oral
argument in support thereoT and ill opposition thereto , and the Com-
mission having l'uled on said exceptions , and haying dete.rmil1e,d that
the initial decision should be modifie,c1 to conform with the views ex-
pre )sed in the accompanying opinion:

1/ is 07ylen:d That tlw hearing exarniner s initial decision as modi-
fied be , and it hereby is , fi(loptec1 as the decision of the COlIllnission.

It i& fUTthe'i' o'rdeTed That respondent sbaH , \vithin sixty (60) days
Riter service upon it of this order , Iie ",-ith the Commission a. report
in \yriting, setting' 10rth in det il the manner and form in whieh it
has cornplied with the ordcr to cease and desist.
Commissioncr Dixon concurring and Commissioner Elma.n

dissenting.

Ix TUE :.IATTER OF

PHILIP SHLAKSKY & SONS , I , ET AL.
CONSENT ORDEH ETC., IX REGAIm TO THE ALLEGED VIOLATION OF THE
FEDEHAL TRADE nBDlISSIOX , THE WOOL PROD"CCTS LABELING , THE F(i
PRODUCTS L '\nELTNG . D THE TE.:TILE FIBEH pnODL.C' S IDENTIFICATION
ACTS

Docket (.-796. Cumplaint , July 30 , 196'4- Decision , .Ju1y 30 , 1964

Consent order requiriug four flffJiated llwnufacLnrcrs of ladies' coats and
suits of Xew York City, to cease misbranding their wool , fur , and textile
fiber products, furnishing false guarant.ies that their wool product.s are

not misbranded , fwd failng to ll:1int8.in required retonls of fiber eontent of
their textile fiber IJroducts.

CO::\lPL.\lXT

Pursuant to the IJl'oYlsions of the Federal Trade Commission Act
find the \Vool Prodncts Lalx:;ling Ad. of 1939 , and the Fur Products
Labcljng Aet and the Textile, Fiber Products Identificfltion Act and


