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It is jUl'ther o1'de-red That respondents herein shall , wit,hin sixty
(60) days after service upon them of this order, fie with the Com-
mission a report, in \\riting, setting forth in deta.il t.he manner a.nd
form in ,vhich they have complied with the order set forth herein.

Ix THE ::L-\TTER OF

H"CGH J. J\IcLA"CGHLI & SO , INC. , ET AL.

ORDEn, ETC., IN HEGARD TO TIlE ALLEGED VIOLATIOK OF THE FEDEK-\L
TR_\DE co nnssIOX AC'

Docket 8529- Complaint , Aug. 1962 Dccision, July , 1964

Order making effective desist on1er of .Tune 12, H)(H , 65 F. C- 882, v,-hirh rp-

qnirec1 I) manufac.tnH' r of golf balls in Crown Point, Ind. , to cease selling
l'cbui1t or l'e- l"olJ.--fll1ded gnlf hnlls ,..itlwut disclusure OJj t1Je packaging and
on the halls themseh-ps that they were !Jl'eyiouf-!r ll.--ec! and l'pbuiJt.

FINAL ORDER

By its decision of .Tunc 12 , 1964 (65 F. C. 992J, the Commission
modified and l1doptecl the initial decision as lloc11He.d but suspended
enforcement of the cease and desist order contained therein until
further notice. The Commission has determined , in the 1ight of its
final order in l1et,' opolitan Golj Ball , Inc. , et al. Docket o. 8528 , that
the order to cease and desist should be made effective. Accordingly,

1 t is Ol'de1'ed That the order to cease and desist contained in the

dec-ision of the Commission :issued !Tune 12, 1904 (65 F. C. )92J,
shall become effective lyith the issuance of this order.

It i,s fUTtne1' ordei' Ml. That respondents herein shall, within sixty
(GO) days after senice upOll them of this order, file with the Com-
mission a report ill \\Titing, setting forth in detai1 the manner and
form in ",hich they have complied "jth the proyisions of the ord€'T
issued June 12 , 1964.

Ix THE L\TTI H OF

L.XITED STATES RUBBBR COMPANY

onDER , OPJXIOX ) ETC. : IX m GARD TO THE ALLEGED V1QLATION OF THE

FEDER\L TJL\DE CO::DlISSION "\CT

Docket S5SfJ. ('0!!ploiJd

, .

July n, . JYI. 1Jcci3i()JI

, .

Jllly 

!%"

Order c1ismissing-on evir1cJlce that tbe cbnllcngec1 practices bad been aCJandoncd
se-.' eral years prior to i;:suance of tbecornpJaint, with 110 jj elihood of
resumption-coilplaint cbarging a leading manufacturer of rubber aIHl
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plastic products with deceptively representing its thermoplastic product

Kralastic as " rubber

" "

hard rubber

" "

rubber-resin etc.

CO:.IPLAIXT

Pnl' uant to the pl'oyisions of the I, ederal Trade Commission Act
ami by virtue of the authority vested in it by said Act , the Federal
Tra.de Commission , having reason to belim-e that L nitccl States Rub-
ber Company, a. corporation, hereinafter referred to as respondent

has violated the provisions of said Act, and it appearing to the Com-
mis8ion that a proceeding by it in respect thereof "auld be in the

public interest, hereby issues its complaint stating its charges in that
respect as follows:

\JUGRAPH 1. Respondent linited States Rubber Company is a
corporation organized , existing and doing business under and by
virtue of the laws of the State of Kew Jersey, ,,-itb its principal offce
and place of besiness located at 1230 A YBnne of the Americas , New
York, Xcw York.
Respondent owns, operates and controls a didsion of its bnsiness

knmnl as augatuck Chmniea.l Division , '\"ith offces and pIa, ce of
business located at Naugatuck Connecticut and an additional plant
located at Baton Rouge, Louisiana.

-\R. 2. Responde, , through its Naugatuck Chemical Division
is now and for some time last past has been , engaged in the manufac-
tUrE: , advertising, sale and distribution of, among other things
thermoplnstic materials under the name of "l(l'alastic.

Said thermo plastic materials are manufa,cture,d in ,-arions compo-
sitions and under various patents ancl for the ultimate u:;e by manu-
facturers in proauetion of various parts and commodities for resale to
the purchasing public.

. 3. Respondent causes its said proclucts ,\yhen sold , to be tnlllS-
ported from its plants located in the States of Connecticut and Loui-
siana to purchasers t.hereof located in various States of the United
States other than , as ,\yell as in , the States of Connecticut and Louisi-
ana. HeEponclent maintains, and at all limes mentioned herein has

maint.ained , a substantial course of trade in said products, in com-
lle.'Ce , as " C01lInerce:' is defined in the Federal Trade Comnlission Act.

\R. "1. In the conduct of it business , and at ,d1 times mentioned
herein , l'eSpOncll' llt has been in substantial competition , in COlnmcrcc

'1'1tl1 corporations , firms and inelividuals engaged in the manufacture
i\cln' rtising, sale ancl distribution of proclncts of the same general kind
and natnre as so1d by respondent.
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\R. 5. In the course and conduct of its business , respondent has
disseminated , and caused to be disseminated , advertisements concern-
ing its saiel thermoplastic materials under the nalne "Kralastic
including but not limited to advertisements inserted in magazines

brochures, circulars a.nd Jetters, for the purpose of inducing and which
are :likely to induce , directly 01' indirectJy, the purc.hase of said thenno-
plastic. materials.

-\R. 6. By means of adverstisements as aforesaid and by oral state-
ments of sales representatives and by statements in writing to cllstom-

ers and prospeetive customers , respondent has represent eel , directly or
by implication:

1. That its "Kralastic" raw material is a hard rubber compound for
use in the manufacture of combs, and that combs made of said material
are in fact "rubber" and "hard rubber" and are correctly branded as
such.

:2. That its "Kralastid: raw material is a synthetic rubber or a "modi-
fled rubber.

L That cornbs rnade of its Kralastic material are made of rubber-
resin ilnd a.re appropriateJy branded for resale to the consuming public
under such designation.

4. That its I\:ralastic material is a resin-rubber blend and thus c1if-
fe,rs from plastics used in connection with the manufacture of va.rious
end prod uets.

p -

R. ,. In truth and in fact:
1. Respolldcnt s '; Kralastid' material as sold to comb manufacturers

is not fL hard rubber compound as the terms rubber or hard rubber
are understood in the trade in connection with combs for use on human
hair. Combs made from said ll1atcrials are not vldcanizccl and are not
composed of rubber or hard rubber as the "\Yords are understood in
the trade.

2. RBspondent's "Kralastic" material is not a synthetic rubber nor is
it a '; nwc1ifiec1" rubber and cloes not have the same properties of rubber.

3. The combs n1acle of ICra.lastic material are not rubber-resin as the
ingredients of same a.re predominantly a thermo plastic resin and com-
posed of diffel'e,nt ingredients other than vu1canjzed rubber as the
ierm is understood in the tracie.

4. Said ICralastic material is not a rubber-resin blend that has 110n-
thermoplastic propertie"s of nl1cnnizec1 rubber nor does it hnve the
properties of hard rubber: said E:l'alastic material is in fact a t.hermo-
plastic.

Therefore: the statements and repre entations set forth in Paragraph
Six "ere : fLnd are , false , mislea-ding and decept1ye.
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\R. 8. The USB by respondent of the aforesaid false , mi31ea(ling and
dcccptiye. stntenl8nts , representations and practices has had , anc1now

11:1S , t.he capacity tlllcl tendency to mislead members of the purchasing
public. into the erroneous and mist.aken belief that said statements and
representations "ere and are true and into the purchase of substantial
quantities of respondenes thermoplastic "Kl'nhstid' mate.rials by
reason of said erroneouS and mistaken be1ief.

PAR. t The aforesaid acts and practices of respondent, nB herein
alleged , Iye1'8 , and are, all to the prejudice and injury of the public and
of l'esponclenfs competitors and const.tutecl , and no\y const.itute, unfair
methods of competition in COllme" ce and unfair and deceptive. acts
flml prnctices in commerce, in violation of Section j of the Federal
Trade. Commission Act.

Jfr. Ch(Ule8 8. Cox for the Commission.
A,.tlnt1' , Dry, Kalish , Taylor Wood

JIr. Waite? Ba1'tllOld for respondent.

e\) York, N. , by

IXITI.\L DECISIOX BY \VILLIXM L. P.\CK , I-IEARING EXA IDTER

::lARCH 2-1 , 1 !J.

The complaint in this matter charges the respondent, L-Tnited States
Rubber Company, t corporation : ,,'ith Jnisreprescnting a thermoplas-
tic material manufactured and sold by it , in violation of the Federal
Trade Commission Act. A substantial volume of evidence, both in sup-
port of and in opposition to the. complaint.: has been received. Proposed
findings and coneluslons hftyc been submitted by the parties and the
case has been Rrgued oraDy belore the hearing cxamine.r. .Any pro-
posed findings or conclusions not included herein have been rejected
as not nwtel'ial or ns not warranted by the evidence.

Thc thcrmop 1astic material in question is llal1ufa.ctured , a.nd mar-
keted in interstate commerce , by respondent' augntuek Chemical

Diyision , "hich has plants in Xaugatuck, Connecticut; Baton Rouge
I AHlisia.na: and elsC\vhere. The material is advertised and sold under
the trade Diune ;;Kralastic . It is manufactured in a, number of dif-
fercnj-, types and grades. The rnaterial is sold by respondent in bulk
to ot,her 11flllufacturl'rs , ,vIla USE', it in the product-jail of fl. ,dde variety
of end products. Respondent makes no sales of the m lterial to con-

sumers. The t.,"\o t.ypes of the material invo1 ved in the preSeJlt ease
are knmvn as "K1'alastic D' and '; Kralastic 1\1:\1."

The complaint charg:es that respondent has falsely representea the
m,ltcl'i:d as ;' l'ubbel',' hard 1'nbber/ " ::Yllthetlc 1'nbbe1'," nncl" rnol1ifiecl
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rubber " Hnd also as " resin-rubber Hnd "rllbber-resin. ' Actually, the
cmnpJaint charges the materiHl is none of these things but is merely
it thermopla.stic.

A novel feature of the complaint is that it does not challenge the
correctness of any of the above designations except here the material
is to be employed in the manufacture of combs for use on human hair.
-\ny doubt on this point is removed by reference to the proposed order
ineluded in the complaint , "hich is identical ,,,ith the fonn of order
requested by compla.int counsel in his proposed findings and
conclusions,
R.espondent does not manufacture, combs, nor has it ever done. so.

It does sell the material to comb 1TlOnufactnrers; such sales , ho ever
represent only it negligible portion of its total sales of t.he lnatcrial.
During each of the years 1959 lD63 (only the first six months of 1963
are included), sales of the material to comb manufacturers accounted
Tor only about 1 percent or less of respondent s total sales of the ma-
terial (RX76; Tr. 538-541).

The cyidenec fails to est.ablish that respondent has ever advertised
or ot11c1'\"is8 rcferred to the material as rubber or hard rubber or syn-
thetic rubber. In the case of one customer (to be referred to later) it
did for a time invoice the material as modified rubber,

The designations re in-rubber and rubber-resin were freely and

ide1y used by responde,nt in its adve.rtising np nntil about the yefll.
1D60 when , for businc3s reasons , it began to discontinue the use of such
terms and to n.dopt other designations for the materia1. Responc1cnt

position is that it as entireJy 'VRrrantcd in referring to the Inaterial

as resin-rubber or rubber- resin that that is precisely ,,' hat the mat-erinl
is. Thus the principal issue in the proceeding cent ers arouncl the use
of these terms. Complaint counsel insists that , at least insofar as combs
are concerned , use of the word fubber to describe the ma'teria1 is false
and misJcading, regardless of whether the \yord is ll ecl alone 01' in
conjunction ith the word resin

KraJastic D , the first of the hro types of the material here involved
,vas placed on the market by respondent in about 1048. It \yas manu-
Iaet.urecl and sold for smHe ten or (\ve1ve ye llS, ,,,hCll it ,vas replaced
by the seconcl type, KraJast;c MM.

Kralastic D consistec1 01 a p1lysic111 blend or mixture ,yhich ('011-

tained l:j percent, by ,,-eight , of l1cl'ylonitr11e- lmtac1iene an(1 8;) per-
cent of a('ry10nitri1e-8tyre11' . The remaining :2 percent con3isfccl of
variolls minor compounding ingredients. ---\.cl'yiollit.ri1c- butadienc is a
synthetic. rubber freqnently referred to as nitrile rubber. ..Acl'ylonitl'ilc-

Gfj- 18S.- jO-
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styrene is a resin. Kralastic D , therefore , was in fact a blend of resin
and rubber (CXs 8A- , 30; Tr. 130- , 152- , 365 , 370 , 4+8-51).

The principal effect of including nitrile rubber in the product 'YtlS to

increase its impact resistance. Plastics usually are brittle; they tend
to crack or break easily. The inclusion of the nitrile rubber in Kralas
tic D served t.o toughen the finished product , to increase very matcri-
alJy its impact resistance (Tr. 443 , 455).

Kralstic M:l\I consists of a mixture of two materia1s. The first of
these is a chemical graft of polyblltadiene on acrylonitrile and styrene.
and the second is acrylonitrile-styrene. As with I(ra1astic D the prod-
uct also contains certain minor compounding ingredients. Polybuta-
cliene is a synthetic Tubber. The amount of polybutadiene -which goes
into the lnaking of Kralastic 1\:D1 is approximately 6 percent , by
,yeight , of the total ingredients (CXs 8A , 30; Tr. 88 , 130 , 365-
45-1).

The answer to the question whether Kralastic MM may properly
be referred to as resin- rubber or Tubber-resin is attended with greater
diffculty than in the case of J ralastic D. This is because the rubber
ingredient (polybutadiene) which goes into the making of Kralastic
:.D1 is chemically grafted on acrylonitrile flnd styrene , and as a result
or the grafting proccss thc polyblltadiene probably is no longer prc:;-
ent in its original form; that is , polybuta.diene , as such , probably is
not present in the filal product Kra1astic MM (eX 8A-B; Tr. 153-
454-55 , 479-80).

I-Imycvcr, the essential properties of the poly butadiene are present
in Kralastic lYnL Just as the nitrile rubber in Kra1astic D contributed
1Twterially to the impact resistance of t.hat product , so do the proper-
ties of po1ybutadiene add substantial1y to the impact resistance of
Kralastic MM (Tr. 455).

There is L difference of opinion among cxperts testifying in the
proceeding a to whether in these circumstances Kralastic E\I may
properly be refe.rred to as resin-rubber or rubber- resin. Testifying
at the instance of complaint counsel , Dr. Emanuel HOl'mvitz : Dr . Rob-
ert D. Stichler, and Dr. La"renc.e A. \V ood : an of the ationn1 Burean
of Sta,nc1ards: apparently are of the opinion that as there probably
is no rubber, as such, present in J(ralastic :M1\I , it is in1proper and
misleading to use the terms resin-rubber or rubber-resin to describe
the prodnct (Tr. 98-104 , 152-56 , 164).

On the other hand, Dr. 'Villiam Cummings of rcspondent:
chemica.! resenrch stnJf , Dr. Field H. ,Vinslmy of t,he Ben Telephone
Laboratories. and Dr. 1-1e1'man F. :JIark , Dell11 of the FOCl11ty of the
Pol ,techn-jc Institute of Brooklyn, are of the opnl1on t.hat. as poly-
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butadiene , a synthetic rubber, goes into the making of Kralastic 11M
and performs "n important flUlction therein , the fimll product may
properly be referred to as resin rubber or rubber-resin , even though the
polybutadiene content , as snch , may not be present in the finished
product (Tr. 457- 487- 512-13).

The experts on both sides seem to agree that frequently in the Geld

Qf c.hernistry products are described by the important ingredients
which go into their manufacture , even though some of the ingredients
rnay not be present as such, in the finished product. Among the
examples gi,'en by the witnesses ,ycre rubber hydrochloride , "hieh
contains no rubber, as such; nitro-cellulose, "hich actually contains
no eeJlulosc; and chrome steel and vanadimn steel which , respe.ctively,
do not actually contain chrome or vana.dimll ('II'. 141-- , 456-57,

489 514-16).
In the 11eal'ing examiner s opinion the more reasonable and realistic

yiew is that use of the te.nn resin rubber or rubber-resin to refer to

ra1astic :Ml\f is not inappropriate or misle.ading. It must be remem-
bered that we aTC not dealing here with an ingredient which serves

merely a minor or insignificant purpose in the final product. On the
contrary, the rubber ingredient which goes into Kralastic 31:1: serYPS

a very real a.nd important function in that its presence adds very

materia11y to the impa.ct strength of the product.

Included in the record arc a 11nmber of patents , as well as treatises
and articles appearing in scientific ana trade publications. This evi
denee. refers to products such as ICralastic D and Krahstic. I11 as

resin-rubber and rubber-resin Inaterials. 'Vhile evidence of this kind
is not decjsive , it is persuasive in that it indicates wiele acceptance and
use of t.he terms in both science. and industry (RXs 51 53- , 59 , 62-

85-94) .
It is urged by complaint counsel that "hatevcr may be the correct

view generally, ,,-hen the 'YOI'd rubber appears on a cOlnb , even though
it may be accompanied by other words , this means to the public that
the rubber is hard rubber , that. is

: ,-

uleanizec1 hard rubher.

The diffcnlty with this position is tlUlt t11ere is 110 evidence in the
record that. snch is the nnderstanding of the public. True, some of the
experts from the ?\atjollnl Bureau of Stflndanls , speaking as e.xperts
did testify tlmt to them the word rubber on n comb conveys that 11lE8.1l-

ing. But , the \\itnesses ,yere SJwilkjng on1y for themselvcs and as
experts; there is nothing to indicate that their vle,v is repre.sentative
of that of the general pnblic.

Care must. be ulken to distinguish the present Cfl from that of Yn1-

callizrd Hnhbel' n(l Plastics Company. Docket Xo. G2:?2. 33 F.
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920; 258 F. 2d 684; 288 F. 2d 257 (eel't. den. 368 U. S. 821). In thet
Crt, , combs Inac1e of Kl'a1astic D were branded by the comb mannfac.
tnrer as '; l'ubber " Or "harel Tubber" and there 'las substantial evidence.
that to the pub1ic these terms meant vulcanized hard rubber.

In the present case, the rec.ord fails to establish t.hat respondent has
ever represcnted Krnlastic. D or Kralasti(' 1IIAI as rubber or as hard
Tnbber. Respondent makes no such cbims for 1.118 materials. The issue

here is not "whether l\:ralastic D or ICralastic :M 1 are Tubber or hard
rubber , but whether they may properly be designatecll'csil1- l'ubbe.l' 01'

I'U bber- resin.
For this reason evidence in the present record to the effect that

Kralastic D and Kralastic )1:1 are not rubber or hard rubber "onld
appear to be of little assistance. The most important item of :such
evidence is that relating to certain tests on SOHle twenty-five eomb2
made by the Xational Bureau of Standards at the reguest of the Com-
mission , the tests having been made in April or :May 1961 (Tr. ;)3
70-80). The combs were made of Kralastic D or E:ralastic ;\HI (the
record does not disclose which). Tbe most established by tbe tests
was that the combs \Yere not mnde of rubber or hard nibbeI'. The tf'sts
did not purport to det.ennine whether the combs cOJltained syntJ:etic
rubber snell as that which \yent into the manufacture of Kralastic D
or that ,,,hieh now goes into tJle manufacture of Kralastic fl\I.

In snmmary, it is concluded thnt the record fails to establish that
nse of the, terms resin- rubber and rubber-resin to describe Kralnstic
D and Kralastic )IM is false or misleading. It is undisputed that
Kralastic D containec113 percent , by weight , of nitrile 1'ubber , and thnt
sneh rubber eontcnt performed a. significant and important J\mction
in that it contributed very Inntcrially to the impact strengih of the

product.
In the case of KraJastic 111\1 , it more. diffcult question is prescntc'

dlle to the fact that apparently the polybutac1iene content is not prES-
ent : as such , in the finished product. There is : however , no doubt that
6 percent, by weight , of polybutadiene , a synthetic rubber , docs go
into the making of the product, and that this ingredient pedol'm
highly important fnnction in that it nd(ls substantially to the impilct
strength of the finishedlJl'odlld,

As already inc1icatcc1 ponclcnl in the ca!'e of (\l1e customer cli(1

for a time invoice l\:l'alastic ?\L\I as ;; modified rulJbel" , The custOlnCl'

lVflS Vulcnnizc(l Hllbber and Plrstics Company. 111 19G1 this compal1
,yas engaged in the defense of a civil pena1ty pToceeding gTO\ying' out

of al1egec1 violation of the ceasp. and desist. 01'1('1' !ssnccl against til(
company by the Commission, Th1nking that it \'. o1l1c1 be of ,1 sisLlll('
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jn the. defense of the penalty proceeding if respondent would invoice
Kl'alastic l\EVI to it as "modified rl1bber ' the company requested
respondent to invoice the material in that way. Hesponc1ent acceded

to the request and several invoices from respondent to Vn1eanized
Rubber and Plastics Company in 1961 designated the material as
modified rl1bber" (CXe 3A- , 5B-G).
Kralastic l\L\I is not modified rubber and respondent' s llse of the

term in the invoices was unwarranted and misleading. In light, how-
e\- of the circumstances under ,,,hieh the represent.ation was made
the fact that this was the only instance of that kind , and the absence
of Rny likelihood that the representation will be repeated in the future

it i concluded that there is insuffcient public int.erest. in the matter
to Wflrrant i suance of all order forbidding use of the representation.

Finally, respondent interposes the defense of abandonment or clis-
c.ontinl1ance of llse of the. terms resin- rubber find rubber-resin to de-
scribe I\ralastjc. During the last 8m-end years mn.teri,ds such as Kra-
lnstie han come to be knmnl more and more in the. industry by the
general designation "ABS" (for aCl'ylonitrile-butadiene-styrene).

pondenUs current practice , 1yhich has obtnilled for some three
or fOlll' yenrs , in its advert.ising and labeling of Kralastic, is to refer
to it by its trade name alone or to describe it by snch designations as
..B5 Resin

" "

ADS Plastic

:: "

'-\.BS Compounrl :: etc. The terms resin-
rubber and rubber- resin are no longer used in a(hC1ii jnp. the product.
lIO\yevel' , in answer to specific inquiries as to the composition of the
material , respondent doe refer to the rubber ingredient.

In view of the conclusion reached on the merits , it appears un-
necessary to determine 1yhe.ther the. defense of almndonment or (118-
cOl1tjnuaucc has been sustained.

ORDER

It ,is onlcred That. the complaint be , and it hereby is , dismissed.

OPINION OF THE CO IlnSSIOX

JUJ Y 31 , 19G4

Dy HEILLY Commissioner:

The complaint herein charges respondent with yiohting Section
5 of the Federal Trade Commission Act by falsely and deceptively
representing its product "Krnla8tic " a thermo-plastic material used
in the manufacture of numerous products , indnding combs : as "rnb
bert "hnrcl rubber," "modified rllbber

" "

synthetic rubber

:: :'

rubber-
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resin " and " l'esjn-rl1bber. The hearing eSamillel' held in his initial
decision that the allegations had not been sustained anel ordered t.hat
the compla.int be dismissed. Counsel supporting the complaint. has

appealed from this decision.
The. product involved in this proceeding is manufactured and ma.r-

keted by respondent's Naugatuck Chemical Division and \Vas intro-
duced jn 1D48 as "Kralastic D." In 1D58 or shortly thereafter
JCra1astic D" was replaced by "E.ralnstic 1\11'1:" " Kralastic D' con-

sisted of a bleud or mixture of 13% synthetic rubber (acrylonitrile-
butadiene) and 85% resin (acrylonitrile-styrene) and ,vas therefore
literal!y a. resin- rubber blend. " Kra1aHic L\I': consists of a blend or
mixture of (1) a chcmical graft. of polybutadiene on acrylonitrile
and st.yrene and (2) acrylonitrile-styrene (a re in). Although ,;:yn-
thetic. 1'ub1)(1' (polybutadiene) is on8 or the, ingredients -which gOE'-
into the making of ;;KraJa tjc :.LH' (it is 6)'0 by weight of the total
ingredients), it is probably not present. in its original forll in the final
product. In other orc1s, the synthetic rubber ingrec1jent undergoes
a change in form as a result of the grafting pror.ess and tlIel'efore

KraJastic Dl" probably contains no rubber as snch and is literal1y
not a blend of rubber and resin.

s recognized by the hearing examiner , the principal i sne in this
proceeding is whether the terms " rubber

" "

hard rubber

' "

modified
rubber

" "

synthetic rubber

" "

rubber-resin ' and " resin-rubber" have
the capacity or tendency to mislead 01' c1eceiye purchasers or prospec-

tive, purchasers as to the nature or composition of "Krala.stic" "hen
this product is pJnp10yed as the raw material in the manufacture of
comh:3. Or statccl more simply, the is ue is ",yhether the public may
be led to believe by these terms that COJl1bs made from "Kralostic
are made from hard rubber.

The examiner held that there 'was no evidence that respondent elc
aclverti:3ed or otherwise reierred to "Kralastic ': as " rubber ': or '; hard
rubber ' or " synthetic 1'1lbber. He furtlIer held that. although re-
spondent had invoiced the lnatcl'ial as " ::Uoclified Hubber it had clone

so in only 011e instance and that there \nl no likelihood tlwt this
representation would eyer be repeated. The examincr nJ.;;o found that
respondent had described its product. as ;; l'lbbcr- resin :: and ;; in-

1 " Doyel feature of tbe complaint is tJwt it dtll'S not cba1Jen p tIlt, Z'lrrectnp s of ;illY
of tbf' ab(1Yc dpsig-n;njoD pxrr11t w)lf'l'e tllP mat!'l'i,ll is to L,,, emplo)' f'1 in Tlle 1llQllufnct1l1e
()f C()Il)1S for 11 r' O1n JJU)),1n hajj', I.D. llage :-\01.

Hard T1Jl1lJel' '' is a pl'oc1uct made by 'IukaniziJlg J'llbber i\"ith 8-ulfuf. It bns 1)('1'11

r,.1!lmnnly used a8- n 1'''W material in the manufacture ()f COTDbs aJJJ comb made tber, 1'r,)m
ha\'e hern rlesignated " rubber " amI " 1a1'd !' 1Jbher,
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rubber J but held that there ,,,as no lJroof that such terms when so nsed
\i-ere inappropriate or misleading.

In view of the disposition we propose to make of this proceeding,
we will consider only the examiner s ruling concerning responc1ent:

use of the terms "rubber-resin" and "resin-rubber.
The examiner held in this connection that counsel supporting the

complaint had failed to sustain t11C allegation all this point since
there was 110 evidence in the record to indicate that the public \yould

understand these terms , \yhen nsed on 11 e011b , to mean that the comb
\yas composed of vulcanized hard rubber. He further ruled that al-
though experts from the Bureau of Standards had testified that these
terms on a e011b con\'c;yec1 that meaning to them , such witnesses \yere
speaking only for themselycs and as experts and that there ' was noth-
ing 1:0 indicate thnt their view \i- as representative of that of the gen-
eral pu blie.

\Vhile it is not entjrely c1ear from the initial decision , the examiner
position appears to be that counsel supporting the complaint could
8hm\' the likelihood of deception only by caJling consumer witncsses
to testify as to their understanding of the \yords ;:rubber-resin : and
resin-rubber. :' If this \las the basis for his holding, he was , of cour

in enol' It is \yell settled that the Commission is not requirecl to
sample public opinion in order to determine the meaning cOln-eyed
by an advertisement. Royal Oil OOTP01Ylt-ion, 262 F. :2d 741

(1959); LV"c Ame!'ican Libm"y of World Litem/me v. , 213
F. 2() 14,\ (19M). In holding that the Commission ',"s not required
to call consumer \Yltnesses the court in Zenith Radio Om'P01' ation 

stated "The Commission had a right to look at the ac1n'.rtisc-
mcnts in question , consider the rele\'ant evidence ill the record that
would aid it in interpreting the advertisements, and then decide
for itself ",'het.hel' the practices engaged in by the petitioner were
unfair or deceptive , as charged in the complaint.::

It appears from our examination of the record t.hat cOlnplaint coun-
sel not only failed to ca11 consumer witnesses but off'cred little else
in the way of evidence to establish probable deception , being content
to rest his ease on the Commission s decision In tlw llfatte1' of Ful-
auri.zerl Rubbel' 

((. 

Plos!-('s Co. wherein it. \YilS helel that the de jp.lla-
tion of combs made of Kralastic D" as "hard rubber :: or " rubber
\i' as fBlse , misleading and decept.ive. Despjte the weakness of the evi-
dence adduced in support of the cOJTlplaint there is new:rtheJess suff-
cient evidence in the record to indicate that. l'espondcnt s de.scription

'14: . 2d 29 (1044)
453 F. C. !);JO O!)ri7).



398 FEDERAL TRADE CO),l:yrSSIOX DECISIONS

Opinion 66 F.

of "Kralastic" as "rubber-resin" or " resin- rubber" '''as misleadinO'
when the product \yas sold for use in the manufacture of combs.

In this connectiol1j respondent points out in its proposed findings

that it never at anytime material to this proceeding called E:rahstic D
or Kralastic lIL\1 "rubber

" "

hard rubber" or any name indica6ng or
implying thnt the material did not contain resin as en as rubber. It

appears , however , that comb manufacturers buying these. materials as
rnbber-resin" and " resin-rubber" from respondent advertised and

labeled their products as " rubber" and "hard rubber. :' And there is
evidence indicating that at lenst. some of tl1ese manufacturers may
have been under the impression t.hat the product was actually rubber
or ha.rd l'ubber. For example , one eustomer made the follO\ying com-
ments in a letter datecl July 17 ID58 to respondenfs K a ugatuck Chemi-
cal Division:

e hftn been using, for some time, your l'ubber Ilfttf'r' ial trade JJR.me :' 1\1'IIJ;1"'-
tik" \"C h,we subcontracted the molding of combs , from tJlis mnterinJ. with our
0\\11 mold:,= find lwn:, marked them rubber and/or lHlrd l' ubber.

It is 1l ' llHler..,tnndillg that your Krulastik is.11 rubber compound , and \"ben
moJ(led into combs can be stamped rubber or Iwrd rubller 

'" '" :

\.1 the (bUt and infol'mation that you can fnl'nish n;; with , in refprence to

1\,' ;dastik as a l'ulJl)er mnterial , wil be greatly apPJ'eciatell

It furt.her appears that this Cl1stomer did not. becorne convinced tlIat
J\.ra.lastic \yas a plastic and not ha.rd rubber until 1961. The following
report of a. telephone cOllversabon with this customer was made 
onG of respondenrs employees on December ,2EJ , 1961:

Mr. Leon (' filled regarding' the composition of E:RALASTIC. Kee Produds has
the opportunity to bid Ol a Government contract for molding ('omb , Tbis con-

tract requires that the material iJe hard n\hber having- a certain vu1canizable
component, He ,vondel'ec1 if KRALASTIC could be considered ."uch a material.
I told him definitely not. \Ybile KRALASTIC contains it ruhlJel' ('ompont' nt it ii;
not vulcanizable either in our processes or during the molding pro('('.':,, Further
a KRALASTIC C'ustomer \vbo ,"vas labeling his combs hard rubber ,yas made to
c1esi:-t in this labeling hy a government agency. ::lL Leon seemed c:onvinced by
tbese argnments tlwt KHALASTIC was not hard rubber,

IVe think that. snch evidence indicating thflt a manufacturer using
Kralastic in t.he production of combs \"as aetufllly misled as to t.he
composition of t.his Inaterial

, ,,-

hic.h as found by the. l'xaminer

, "-

designated " rnbber-resin :: and " in- rnbber " ,yonJc1 snpport the c.on-

ch,.sion t!Jat ib re was a reasonable 1ike.lihood that the pnb1ic might
alSo have ueen deceived by such terms when used by respondent or its
customers in connection \Yith the. sale of combs manufactured from
Kralastic.

AJt.lOl1p-h "\yc believe thA.t the examiner erred in dismissing the, alle-
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gations concerning respondent's use of the terms " rubber-resin" and
resin-rubber" for the reasons stated in his initial decision, we are

nevertheless of the opinion that the complaint should be dismissed in
its entirety on other grounds. Respondent contended before the hearing
examiner that the practices chal1engcd in the complaint had been aban-
doned and adduced evidence in support of this plea. The record shows
in this connection that several years prior to the issuance of the com-

plaint respondent discontinued using the designations " rubber-resin
and " resin-rubber:' and adopted the designation "ABS ' for its
ICralastic materials. There is also testimony that the designation
ADS" is now the generally accepted name. for materials such as

Kralastic and has been sanctioned by the American Society for Testing
l\faterials. There is also in the record the following testimony from one
of respondenes representatives:

'Ve started aetually using it L"ARS" :J ourselves in news releases and adyertis-
ing in late HJ39 and througbont 1960 there was a transitonal period in which we
nSf"l1 both .\HS and resin-rubber or l'ubber-resil1 but since 1060 there has been
ouly one ad in W11ich we used the term Tnuuer-resin , and that ,\'as just based
all an old fOl'nat. Everything 1Jas been ABS since then.

'" *' the use of the term rubber 01' resin-rubber or rnb11er- resin offers 11."- I'll
advantage cuneJJt:y. In fal't , wben the term ABS became avnilable we were Vl'
happy thnt there was a new and ,-cry distinctive terll which we could ado1Jt
fol' anI' material and be very aggressi,e in promoting its nse generally. 'Ye :ue
h.appy that it has bcen adopted generally Hnd we intelld to keep on nsing it.

Counsel supporting the complaint does not dispute this testimony
nor has he offered any evidence to rebut the shmying Hwde by respond-
ent. vVe are satisfied therefore t11at respondent has discontinued using
the challengecl representations and that the circumstances of such dis-
continuance do not indicate a, likelihood of resumption. Since we have
no reason to be1ieve that there. will be H r8currence of the practice, 110

order to cease and desist is necessary. The complaint will therefore
be dismissed.

To the extent indicated herein the appe.nl of counsel supporting the
cornpJaint is granted and is otherwise denied. The initial decision will
be vacated and set aside and the complaint win be dismissed. Jtl1 appro-
priate order wi11 be entered.

Commissioner Elman is of tho opinion that the compJaint hould be

dismissed for failure of proof.

FIXAlj ORDER

This matter having been heard by the Commission upon the appeal
of counsel supporting the complaint from the hearing examiner
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initial decision , and upon briefs and oral argument in support thereof
and in opposition the.reto , and the Commission havjng rendered its
decision denying the appeal:

I t is orde1'ed That the illitia:l decision of the hearing examiner be
and it hereby is , vacateel and set a.side.

It is filTther o1'leTed That the complaint be, and it hereby is

dismissed.
Commissioner Elman is of the opillion t.h,\t the compla int hon1cl be

di,missed for fai1ure of proof.

Ix THE L\'l'TER OF

GALAXY PUBLISHIJ\G CORPORATIOJ\ ET AI,.

COX::E:NT onDER : ETC. : JK HEGARD TO THE ALLEGED YIOLATIOK OF SEC. 3 (d)

OF THE CLAYTON ACT

Docket 0-79S. ComplaInt , Jul1J Sl. 19G- neci8ion . J'/ly lnS"

COll:-l'nt. onlpl' rcquiring n ::12\\- York ('it - rll1l)li lJ(.l' of " GaIn:,y,

" "

'Yorlds of

TOmOlTO""

:' "

If" lnd " :\lagaLwok" magazines tn cea;,(' discriminating in
rwying: j:rollotion:11 pa:VJl('llts nlllOn2," distributors of its p1.l11icntiolls by
fayol'llA" cf'rtain lIh:tribn1ol's witb IH'Ol\otionn1 fJil llents TIhkh ,yere not

anliJnblf' on pl'ol-lortiol1nll:v Nj\U11 t:enus to :111 ot1H- r c11stollPrs of J'' sW1lHlent

C(ilJl1leting" witll f:lYo1''d distributors"

CO)IPL,\IXT

The Federal Trade Commission has reason to believe that t.he nbm-
named respondents have been and are now vioInting sl1bseetion (d) of
Section OJ of the Clayton Act (U. C. Tit1e 15 , Section 13), as amended;
and therefore., pursuant to Section 11 of said Act, it issues this
complaint stating its charges in that respect as follows:

-\TIAGRAPH 1. Respondent Galaxy Pnb1ishing Corporation is a cor-
poration organized and doing business under the laws of the Stflte of
New York : ,,,ith its principal offce and place of busi ness located at 421
IIudson St.reet , New York , Nev" York. Said respondent , among other
things , has been and is now engaged in the business of publishing and
distribut.ing various publications including magazines under eopy-
righted titles including "Galaxy,: ",Vorlds of Tomorrow

:: "

:: and
l\Iagabook. " H,esponc1ent' s sales of such pub1ications have been a.nd

are substantial.
Resp ndents Hobert Guinn and Sol Cohen are the principal offcers


